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LA MOMENTULACESTA, REVISTA LUNARA BILINGVA

»MEDIEREA TEHNICA SIARTA” SE DISTRIBUIE IN PESTE 70 DE LOCATII
IN ROMANIA (ORGANIZATII PROFESIONALE DE MEDIATORI, INSTANTE
DE JUDECATA, INM, CSM, M.J., UNIVERSITATI, PRIMARII ETC),

PRECUM $1 IN PESTE 10 LOCATII DIN EUROPA $1 USA

(ORGANIZATII INTERNATIONALE IN ADR).

PERSONAL, MULTUMESC CELOR CARE AU AJUTAT LA CRESTEREA
CALITATII MATERIALELOR PUBLICATE S$I DORESC SA VAANUNT CA DIN
LUNA MARTIE REVISTAA FOST INREGISTRATA IN CATALOGUL
REVISTELOR DE SPECIALITATE ALE BIBLIOTECH CENTRALE
UNIVERSITARE BUCURESTI.

“AT THIS MOMENT, THE MONTHLY BILINGUAL MAGAZINE “MEDIATION
TECHNIQUEAND ART” IS DISTRIBUTED IN OVER 70 LOCATIONS IN
ROMANIA (PROFESSIONAL ORGANIZATIONS OF MEDIATORS, COURTS,
NATIONAL INSTITUTE OF MAGISTRACY, SUPERIOR COUNCIL OF
MAGISTRACY, MINISTRY OF JUSTICE, UNIVERSITIES, MAYORS HALLS,
ETC), AND ALSO IN OVER 10 LOCATION FORM EUROPEAND USA
(INTERNATIONAL ORGANIZATIONS IN ADR).

| WISH TO THANK PERSONALLY TO ALL THOSE WHO HELPED INCREASE
THE QUALITY OF PUBLISHED ARTICLES AND | WISH TO ANNOUNCE
THATAS OF MARCH 2011, THE MAGAZINE HAS BEEN REGISTERED IN
THE SPECIALIZED JOURNALS CATALOGUE OF CENTRAL UNIVERSITARY
LIBRARY OF BUCHAREST.
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scoala de formare in mediere
mugur mitroi

organize a cursurj de formare in me-
lere dupa urmatorul program:

lunie
Bucuresti, Pitesti, Braiov Cluj-Napoca, Tul-
cea, Constanta, Mangalla

)

ULIE
Drobeta Turnu Severin, Braila, Galati,
Bucuresti, Bacau, Tulcea

mai multe detalji asupra calendarului _
cursurilor si formularului de inscriere gasiti
la www.fmmm.ro.

seriozitate | experienta | rezultate
consecventa

calitate

mediere

SCOALA DE FORMARE IN MEDIERE MUGUR MITROI VAASIGURA,
ALATURI DE SUPORTUL DE CURS, NECESARUL DOBANDIRII
CUNOSTINTELOR DE BAZA PENTRU A DEVENI MEDIATOR $I CELE
DOUA LUCRARI CE PRIVESC PROCEDURA $I CONFLICTUL - ANUME:
,GHIDUL MEDIATORULUI PROFESIONIST” $1 ,MEDIERE SI CONFLICT”,
IAR MEDIATORILOR CARE SE VOR AUTORIZA LEASIGURA PROMOVARE
GRATUITA PE 0 PERIOADA DE 90 DE ZILE IN CADRUL SAITURILOR
AFILIATE FMMM:

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO, MEDIEREATEHNI-
CASIARTA.RO.

mugur mitroi iation trainin
ugu tostghegoi)to training

organizes mediation training courses
as follows:

JUNE
Bucuresti, Pitesti, Brasov, Cluj-Napoca,
Tu§lcea, anstanfa, I(llandaliap

ULY
Drobeta Turnu Severin, Braila, Galati,
Bucuresti, Bacau, Tulcea

more details on the calendar of courses
and the registration form can be found
on www.fmmm.ro.

seriousness | experience | results

www.fmmm.ro
mugurmitroi@fmmm.ro
+40753 103613

THE MUGUR MITROI MEDIATION TRAINING SCHOOL PROVIDES,
TOGETHER WITH THE COURSE MANUAL, NEEDED IN ACQUIRING BASIC
KNOWLEDGE TO BECOME A MEDIATOR, THE TWO WORKS CONCERNING
PROCEDURE AND CONFLICT, NAMELY: “THE GUIDE OF PROFESSIONAL
MEDIATOR” AND “MEDIATION AND CONFLICT,” WHILE THE MEDIATORS
THAT WILL BE AUTHORIZED WILL BE PROVIDED WITH FREE ADVERTIS-
I:l:dGMFrgkA PERIOD OF 90 DAYS ON THE WEBSITES AFFILIATED TO

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO, MEDIEREATEHNI-
CASIARTA.RO.
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Editorial
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CONFERINTAASOCIATIEI
INTERNATIONALE DEARBITRAJ

THEA.LA.
CONFERENCE

e 25 Martie, Curtea de Apel
PBelgiané a gazduit Confe-

rinta “Introducerea Actiunii
Colective in Belgia” Evenimentul
a fost organizat de citre Asociatia
Internationala de Arbitraj (A.LA.)
si a fost destinati universitarilor,
avocatilor, expertilor, autoritatilor
belgiene si celor ai Uniunii Europe-
ne. Scopul acestei conferinte a fost
acela de a identifica necesitatea in-
troducerii institutiei actiunii colec-
tive in legislatia belgiand.

Subiectul conferintei a declansat
numeroase discutii, cu argumente
pro si contra introducerii actiunii
colective in sistemul de drept belgi-
an. Pe de o parte, avocatii i repre-
zentantii asociatiilor de protectie a
consumatorilor s-au declarat in fa-
voarea acestei actiuni in cazurile de
daune colective aratind care sunt
avantajele acestui tip de actiune.
Din contra, vorbitorii reprezentand
asociatiile patronale, sindicatele,
sistemul bancar si cel de asigurdri,
s-au pronuntat net impotriva ne-
cesitatii introducerii acestui sistem,
argumentand ca actiunea nu nu-
mai cd nu va beneficia pagubitilor,
dar va crea confuzie si va compli-
ca ¢i mai mult sistemul. In timpul
discutiilor, opozantii introducerii
actiunii colective s-au pronuntat,
aproape in unanimitate in favoa-
rea utilizdrii metodelor alternative
clasice de rezolvare a conflictelor in
cazurile cu daune colective.

Mult disputata propunere de
lege belgiana cuprinde dispozitii
referitoare la posibilitatea partilor

de a apela la o metodd extra-judi-
ciard (« out-of-court method »), in
vederea negocierii unui acord de
reparatii colective (art. 15). Partile
pot apela la o forma alternativa de
rezolvare a disputelor (inclusiv me-
dierea), atat inaintea inceperii pro-
cesului in instanta, cét si pe durata
procesului; la cererea acestora, ju-
decatorul suspenda judecarea cau-
zei §i indicé data la care se reia pro-
cesul, perioada de suspendare nu
poate fi mai mare de trei luni. Acor-
dul incheiat de ctre parti trebuie s
fie aprobat de judecator pentru a-l
investi cu formula executorie.

O particularitate in cadrul pro-
ceselor colective este aceea a repre-
zentativitatii. Metodele alternative
de rezolvare a conflictului pot fi fo-
losite fie individual, de cétre fiecare
dintre victime, ori de citre un grup
de victime. Grupul de victime isi
desemneazd un reprezentant (poate
fi una dintre victime sau o asociatie
de protectie a consumatorilor) care
il va reprezenta atat in instantd, cat
si in mediere. Reprezentatul va avea
mandat sd negocieze pentru si in
numele grupului de victime.

Fird a fi explicit mentionatd in
textul propunerii de lege, medierea
este vazutd si preferata de majori-
tatea expertilor si reprezentantilor
prezenti la aceastd conferintd. Ca
alternativd, medierea este o solutie
mai simpld si mai putin costisitoare
pentru victime. ]

VALI StAICU
L.L.M., Bruxelles

n March25, the Belgian

Court of Appeal hosted the

Conference “The Introduc-
tion of Class Action in Belgium”
The event was organized by AIA
- Association of International Arbi-
tration and was designated to aca-
demics, legal professionals, experts,
Belgian and EU officials. The aim of
this conference was to identify the
necessity of introducing the class
action mechanism in Belgian leg-
islation.

The subject raised intense
discussions, pros and cons, re-
garding the opportunity of in-
troducing the collective action
in the Belgian legal system. On
one side, speakers representing
legal professionals and consum-
ers’ associations manifest in favor
of class action in cases of mass
harm, presenting the advantages
of such action. On the contrary,
those representing the employ-
ers associations, unions, bank-
ing and insurance companies in
Belgium contested the necessity
of introducing this system, argu-
ing that class action will not only
bring any benefits to victims but
will create confusion and aggra-
vate the system. Moreover, during
the discussions, the opponents of
class action affirmed unanimous-
ly their preference for classical
ADR methods in solving cases
related to mass harm.

The disputed Belgian draft law
on class action incorporates pro-
visions regarding the possibility of

parties to turn to an out-of-court
procedure, in order to negoti-
ate a mass harm agreement. The
alternative method of dispute
resolution (including mediation)
can be used before or during the
trial; if requested, the judge shall
suspend the judicial proceedings
and indicates the date when trial
is resumed. The suspension could
not be more than three months. If
parties reach an agreement, the
judge must approve it, make it ex-
ecutory.

A particularity of class action
is the representation of victims.
ADR methods could be used ei-
ther individually, by each of the
victims, or by a group of victims.
The group of victims will desig-
nate a representative (it could
be one of the victims or an as-
sociation for the protection of
consumers). The representative
will have mandate to negotiate
for and on behalf of the group
of victims.

Although not explicitly men-
tioned in the draft law, mediation
is seen and preferred by most of
the experts and representatives
present in the conference. As an
alternative, mediation is a simpler
and less expensive solution for
victims. ]

VALI StAaICU
L.L.M., Bruxelles



PROMOVAREA UNEI
NOI PROFESII
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PROMOTION OFA
NEW PROFESSION

m decis sd abordez acest su-
A biect din dorinta de a atrage

atentia asupra unei realitati,
anume dificultitile in promovarea
profesiei de mediator sau mai bine
zis a modului gresit in care se face
cunoscutd aceastd profesie in Ro-
mania.

Dupi o experientd de trei ani dezile
in profesie, am constatat ¢i mediato-
rul nu este perceput ca o profesie dis-
tinctd, ci mai degraba ca o anexd la o
alté profesie, aceea din care provenim.

Bundoard, personal m-am con-
fruntat cu aceastd situatie si ma
confrunt in continuare, majorita-
tea dintre cei care md cunosc ma
asociazd cu exercitarea profesiei de
cadru universitar si intr-o mica ma-
surd cu cea de mediator, cunoscand
faptul cd de trei ani exercit aceastd
noud profesie, am un birou indivi-
dual si promovez constant att in
media, cit si in mediul academic
noua mea ocupatie.

Mediatorii cu experientd afirma
cd acest lucru este firesc, o profe-
sie noua in peisajul juridic necesita
timp pentru a fi recunoscuta, atta
cét este necesar pentru ca celelalte
profesii juridice sa capete increde-
re in persoana mediatorului, si mai
apoi in profesie.

In momentul de fatd ne confrun-
tim cu neincrederea in mediator,
aceasta pentru cd, in opinia mea,
accesul in profesie se face prea usor,
neexistdnd dovada unei bune repu-
tatii. Asa se face cd unii mediatori
care solicitd Consiliului de Mediere
autorizarea de a profesa, vin cu o
reputatie care nu corespunde profi-
lului moral al unui mediator, si din
acest punct de vedere consider ci
trebuie aduse corecturi legislatiei
din domeniul medierii.

De asemenea, lipsa unui corp
profesional al mediatorilor consi-
der cd da o dozd de neincredere in
institutia medierii. Atat justitiabilii,
cét §i practicienii dreptului nu sunt
lamuriti cine are competentd in a so-
lutiona conflictele departe de sala de
judecata: centrele de mediere, asoci-
atiile neguvernamentale care au ca
obiect de activitate prestarea servi-
ciilor de mediere, societdtile comer-
ciale de mediere, diverse categorii
profesionale (medici, consultantii in
asigurdri, functionarii bancari, in-
spectorii de muncd) care in calitate
de mediatori (neautorizati de Con-
siliul de Mediere) solutioneaz con-
flictele ce apar in relatia dintre aces-
tia si clienti, avocatii care sub palaria
solutionarii unei cauze prin tranzac-
tie, pretind cd sunt mediatori.

Personal, in cei trei ani de acti-
vitate ca mediator, am incercat sa
promovez mediatorul si nu persoa-
na mea, am pus pe primul plan rolul

mediatorului in solutionarea unui
conflict si principiile pe care acesta
le utilizeaza in procedura medierii.

Considerdnd ca mediatorul tre-
buie privit distinct de alte profesii
am abuzat de prezenta pe orice for-
ma de promovare (carti de vizitd, ar-
ticole de specialitate, alte inscrisuri
cu caracter oficial si neoficial) a pro-
fesiei Mediator, si nu Asistent uni-
versitar doctorand, cu toate cd am
observat la nenumarati mediatori ca
inscrierea profesiei de mediator pe
cértile de vizitd, la sediul birourilor
individuale sau la finalul articolelor
de specialitate lipseste, acestia uti-
lizand numai profesia de bazi. Din
punctul meu de vedere si acest lucru
creeazd o serie de confuzii, indoieli,
neincredere in profesia de mediator.

Mergand mai departe, am in-
talnit nenumdrati practicieni ai
dreptului care mi-au recomandat
intrarea intr-o altd profesie juridi-
cd liberala, pentru a md promova,
profitand de o alta profesie pentru
a solutiona conflictele prin mediere.
Desigur, ca dupa o sustinutd mun-
cd de promovare i autoeducatie
in domeniul medierii, fara sa ada-
ugdm investitiile materiale, acest
lucru m-a infuriat foarte tare, dar
mi-a dat de gandit vis-a-vis de per-
ceptia pe care magistratii si cei cu
profesii juridice liberale o au despre
mediatori, ba mai mult ma face sa
cred ca asa se intampla lucrurile in
realitate, in silile de judecata.

Sunt experiente personale, care
mi-au dat de gandit si care fac par-
te din istoria unei profesii. In ceea
ce ma priveste sunt increzatoare in
mine, in fortele pro-
prii, in experienta
de peste doudzeci
de ani in munci si
in domenii diferite.
Consider ca promo-
varea unei profesii
noi se realizeazd
greu, dar trebuie cu
totii si facem un
efort in acest sens, si p
nu in agezarea me- /1
diatorului in spatele RN
altor profesii.

Mediatorii cu experientd spun
cd avem o profesie minunatd, ci
trebuie sa fim méndri cd exercitim
0 asemenea activitate, si cd trebuie
sd privim cu incredere citre viitor,
incredintati cu cea mai elegantd
profesie care existd pand in acest
moment in lume. ]

Mediator DANIELA BOBARU
Membru in Comisia de promova-
re a Consiliului de Mediere
Director relatii cu publicul i
presa - Centrul de Mediere Gorj

Asistent universitar - Universitatea

Constantin Brancusi din Targu Jiu

topic as [ wanted to draw atten-

tion upon a certain reality, namely
the difficulties in promoting the me-
diator profession, or better said the
wrong way in which this profession
is made known in Romania.

After a 3-year experience within
this profession, I noticed that the
mediator is not seen as a distinct
profession, but rather as an appen-
dix to another profession, the one
we come from.

Indeed, I faced this situation my-
self and I am still coming across it,
most of the people who know me as-
sociate me with the university staff
profession, rather than the mediator
one, although they know I have been
practicing this new profession for
three years now, I have an individual
office and I constantly promote my
new occupation both in media and
the academic environment.

Experienced mediators claim
this is a natural fact, a new profes-
sion in legal area needs time to be
recognized, for other legal profes-
sions to gain trust in the mediator
person, and afterwards in the pro-
fession itself.

We currently need to face the
lack of confidence in mediator, be-
cause, in my opinion, the access to
the profession is made too easily,
without holding the evidence of a
good reputation. That is why some
mediators who request the authori-
zation from the Mediation Council
come with a reputation that does
not match the moral profile of a
mediator, therefore I believe legis-

lative  corrections
need to be brought

in mediation field.
Also, I believe
that the absence of
a professional body
of mediators gives
\ certain  doubts as
regards to the me-
~ | diation institution.
| Both litigants and
law  practitioners
are not made clear
about who has the
competence to solve conflicts out-
side the court of law: the mediation
centers, the non-governmental as-
sociations with a mediation activity,
mediation firms, different profes-
sional categories (doctors, insur-
ance consultants, bank officers, la-
bor inspectors), who, as mediators
(not authorized by the Mediation
Council) resolve the conflicts be-
tween them and clients, lawyers
who pretend to be mediators due to
solving some cases through trans-

action.
Personally, during the three years

Ihave decided to approach this

as mediator, [ have tried to promote
the mediator, not my own person, [
put first the role of mediator in
conflict resolving and the princi-
ples that he uses in the mediation
procedure.

Considering that the mediator
needs to be seen distinctively of
other professions, I abused of my
presence on any kind of promo-
tion means (visit cards, specialized
articles, other official and unof-
ficial written papers) as mediator
and not as PhD university assistant,
although I have noticed that many
mediators do not mention the
mediator profession on their visit
cards, at individual offices or at the
end of specialized articles, only us-
ing the core profession. From my
point of view, this too creates a
series of confusions, doubts, lack
of confidence in the mediator pro-
fession.

Further on, I have met numer-
ous law practitioners who rec-
ommended me to join another
liberal legal profession, in order
to promote myself, taking advan-
tage of another profession to solve
conflicts through mediation. Of
course, after a constant promotion
work and self-education in media-
tion field, without adding the mate-
rial investments, this got me really
furious, but also made me think
about the perception that magis-
trates and liberal legal professions
have about the mediators, and
makes me think that things hap-
pen exactly like this in reality, in
the courts of law.

They are personal experiences,
that made me wonder and which
are part of a profession history. As it
concerns me, [ am confident in me,
in my own forces, in the experience
of over 20 years in labor and differ-
ent areas. I believe that the promo-
tion of a new profession is done
harshly, but we all need to make
an effort in this respect, instead of
putting the mediator behind other
professions.

Experienced mediators say that
we have a wonderful profession,
that we should be proud of prac-
ticing such activity, and that we
should look with confidence to-
wards the future, being entrusted
with the most elegant profession
that exists in the world. ]

Mediator DANIELA BOBARU
Member in the Promotion Com-
mission of the Mediation Council,
PR Manager- Gorj Mediation
Center

University assistant - Constantin
Brancugi University of Targu Jiu

[enonp3



Editorial

medierea, tehnica si arta

CUM SAABORDAM
PERSONALITATILE DIFICILE

HOW TO APPROACH
DIFFICULT PERSONALITIES

n aceastd lume deosebit de  asaare prea multe griji;
stresantd, ca mediatori avem o siabordatiin discutii subiecte cu
de-a face cu oameni sensibili,  incdrciturd emotionala mare, ge-
supdrati, nemultumiti, nervosi, or-  neratoare de temeri si neliniste;
goliosi, apatici, insistenti, de aceea .
este important si cunoagtem bine PERSOMNALITATEA PARANOICA
oamenii §i sd facem fatd personali-  Se caracterizeazi prin:
tatilor dificile cu care vom relationa o neincredere, suspiciune;
inevitabil in mediere. O personali- ¢ se protejeazd in permanents,
tate este dificild atunci cAnd unele  foarte atenta la ceea ce se petrece
trasaturi ale caracterului siu sunt  injur;
prea accentuate, rigide, inadaptate o pune la indoiald loialitatea altora,
situatiilor, cauzdnd astfel suferin-  chiar a celor apropiati;
te propriei persoane sau celorlalti. « cautd energic si in detaliu dovezi
Desi indivizii cu astfel de persona-  in jurul banuielilor lor, fird a tine
litate nu sunt considerati ca avind  seama de situatie in intregul ei;
probleme psihice, totusi acestia ne- o se simte ofensata si trece rapid la
cesitd un mod specific de abordare.  represalii;
Frangois Lelord si Cristophe André, o este preocupatd de propriile
in lucrarea “Cum sa ne purtim cu  drepturi, ca si de problemele de
personalitatile dificile’, Editura trei,  prioritate;
1998, 2003, ne invatd cum este re- o rigiditate, raceala;
comandabil sa abordam tipurile de o se aratd rationald, logica si rezis-
personalitati dificile. Voi prezenta,  té oricaror argumente ce vin din
in continuare, citeva ,personalitati  partea celorlalti;
dificile’, impreund cu unele reco- o fird simtul umorului, manifesta
mandari in ceea ce priveste moda-  cu greutate tendinte ori emotii

littile de abordare a lor: pozitive;
. + tendinte de putere, succes, valo-
PERSONALITATEA ANXIOASA rizare;
Se caracterizeaza prin: o tinta lor este ascensiunea, iar de-

o hiperactivitate a sistemului ner-  viza lor puterea;
vos vegetativ, palpitatii, transpi- o dificultati interrelationale, de in-
ratii, bufeuri, nevoia de a merge  tegrare si armonizare in grupul
la toaletd, senzatia de ,nod in  familial si socio-profesional.
gat’, Se recomanda:
o isi face foarte multe griji, atdt o s vd exprimatilimpede motivele
pentru sine, cit §i pentru cei  siintentiile;
apropiati, fard a avea motive in- « si respectati convenientele cu
temeiate si legate de intdmpldrisi  scrupulozitate;
situatii cotidiene; + sd mentineti un contact regulat
o tensiune fizica, adesea excesivd,  cu aceasta;
fard a putea preciza sursa acestei o sd faceti referiri la legi si la regu-
tensiuni ce dau adesea senzatia  lamente;
de oboseal; o sdlelasati unele mici victorii, dar
o este extrem de atentd si vigilentd  génditi-vd bine care;
la tot ce se intAmpld in jur i cal- o sd va cautati aliati in altd parte.
culeazd in permanentd potentia-  Nu se recomanda:
lele riscuri care pot apérea, chiar « sa renuntati la a lamuri neintele-
daca imprejurdrile nu trideazd  gerile;
prezenta unui risc iminent, di- ¢ sale atacati imaginea pe care o au
ficultate de concentrare, iritabi-  despre eisi punctele lor de vedere;
litate. + sd comiteti greseli;

. o sdle barfiti, cdci vor afla;
IN RELATIILE CU PERSONALI- s discutati politic;
TATEAANXIOASA .

Se recomanda: PERSONALITATEA HISTRIONICA
o inspirati-iincredere siaratati-icd  Se caracterizeaza prin:

se pot baza pe dumnevoastra; atragerea atentiei celorlalti, nu
o tratati-o cu un umor binevoitor,  agreeaza situatiile in care nu sunt

fara ironii si etichetari; obiectul atentiei generale;
o ajutati-o sa se relativizeze, sa nu o ciutarea permanentd si starui-
dramatizeze; toare a afectiunii propriului an-
« Nu se recomanda: turaj;
o sd v ldsati subjugati, influentati » dramatizarea i exprimarea pro-

de punctul ei de vedere; priilor emotii, care sunt adesea
o sd o luati prin surprindere, deoa-  schimbatoare;

rece la elementele imprevizibile o stilul discursului ei, care este mai

trdieste o puternica emotie; degrabd emotional, evocd im-
o sa-i impartasiti propriile dum-  presii si sunt lipsite de precizie si

neavoastrd nelinisti, deoarece si  detaliu;

n this very stressing world, we, PARANOID PERSONALITY

the mediators, deal with sensi-

tive, upset, nervous, pride, in-
different, insisting people, that is
why we need to know people very
well and cope with the difficult per-
sonalities that we eventually come
across during mediation process. A
personality is difficult when some
features of its character are too
stressed out, too rigid, not adapted
to certain situations, causing suf-
ferance to own person or people
around. Although individuals with
such personality are not considered
to have mental problems, yet they
need a special approach. Frangois
Lelord and Cristophe André, in
their work “How to behave with
difficult personalities, Trei Pub-
lishing House, 1998, 2003, teach us
how is proper to approach the types
of difficult personalities. Further on,
I will present few “difficult person-
alities,” together with some recom-
mendations towards their approach.

ANXIOUS PERSONALITY
Is characterized by:

o Hyperactivity of the vegetative
nervous system, palpitations,
sweat, sense of going to the toilet,
the “lump in one’s throat,”

« They worry a lot, both for own
person and close people, without
having grounded reasons related
to everyday facts and situations;

+ Physical tension, often excessive,
without being able to mention
the source of this tension, which
leads to the sense of tiredness;

o They are extremely careful and
vigilant about everything that
happens around, even if circum-
stances do not indicate the pre-
sence of an imminent risk, con-
centration difficulty.

REGARDING THE RELATIONSHIP

'I“IIgH THEANXIOUS PERSONALI-
The following are recommended:

o Inspire them confidence and
show they could count on you;

o Treat them with a well-intended
humor, without ironies and la-
beling;

+ Help them in making things rela-
tive, without dramatizing;

Not recommended:

+ To let yourself subordinated, in-
fluenced by their point of view;

o To take them by surprise, beca-
use of the great emotions when
experiencing unpredictable;

+ To share your own fears, as they
have already got a lot of worries;

+ To approach high emotional to-
pics, which generate fears and
disquiet

Is characterized by:

Lack of confidence, suspicion;
Self-protection all the time, very
careful about whatever happens
around;

They doubt others loyalty, even
close people;

energetic and detailed search of
proofs about their suspicions,
without taking into account the
situation as a whole;

they feel offended and immedia-
tely start revenge;

they are preoccupied with own
rights, as well as priority pro-
blems;

rigidity, coldness;

they are rational, logic and resist
to any argument that comes from
the others;

no sense of humor, show positi-
ve tendencies or emotions very
hard;

power, success, valorization ten-
dencies;

their focus is ascension, and their
slogan is power;

inter-relational difficulties, inte-
gration and harmonization wi-
thin the family and socio-profes-
sional group difficulties.
Recommendations:

clearly express your reasons and
intentions;

respect conventions scrupulously;
maintain a regular contact with
the persons;

mention law and regulations;

let them experience small victo-
ries, but think well at the type of
victory;

search for allies somewhere else.
Not recommended:

to give up clearing misunder-
standings;

to attack their image of themsel-
ves and their points of view;

to make mistakes;

to gossip them, because they will
find out;

to talk politics;

HISTRIONIC PERSONALITY

Is characterized by:

they draw the attention of the
others, do not agree with the
situations in which they are not
the object of general attention;
they permanently and insistently
search the affection of own ento-
urage;

they dramatize own emotions,
which are often changing;

their discourse is rather emotio-
nal, they evoke impressions and
lack precision and details;

the tendency to idealize, or the
contrary, to depreciate the per-
sons around them.
Recommendations:



« tendinta de a idealiza sau, dim-
potriva de a deprecia excesiv per-
soanele din anturajul lor.

Se recomanda:

o sd va asteptati la tot felul de exa-
gerdri si dramatizari;

o sd le lasati din cind in cand spa-
tiu de actiune stabilind totusi
unele limite;

o aritati-le interes de cite ori au un
comportament ,,normal’;

o asteptati-va s treceti de la statu-
tul unui erou la cel al unui infam,
si invers.

Nu se recomanda:

o sd vd amuzai pe seama ei;

o savi lasati impresionati de tenta-
tivele de seductie;

o sdvi lasati prea tare induiosati.

PERSONALITATEA OBSESIONALA
Se caracterizeaza prin:

o perfectionism, este exagerat de
atentd la detalii, proceduri, reguli
si la organizare, adesea in detri-
mentul rezultatului final;

« obstinatie, incapdtanare, staruie
cu inversunare ca lucrurile si fie
facute dupa cum considerd ea si
respectandu-se regulile;

o in relatiile cu ceilalti, este rezer-
vatd, isi exteriorizeazd cu greu
emotiile pozitive, adesea foarte
formald, glaciala si timida;

+ nehotdrare, ii este greu sa ia deci-
zii din teama de a nu comite vreo
greseald, tergiverseazd lucrurile
si cugeta exagerat de mult;

o rigoare moral;

o este extrem de constiincioasd.

Se recomanda:

o sa-i artati cd ii apreciati simtul
ordinii si al rigorii;

o sa-i respectati nevoia de a preve-
dea si de a organiza totul;

o cand merge prea departe, adu-
ceti-i critici precise si motivate;

o sd-i ardtati ca sunteti previzibili
si cd se poate bizui pe dumne-
voastrd;

o sd 0 faceti sd se destinda;

o si-i incredintati sarcini pe masu-
ra sa, in care defectele sa fie tot
atétea calitati.

Nu se recomanda:

« sdoironizati pe tema maniilor lor;

o sd va lasati antrenat prea departe
in sistemul sdu;

o sd 0 coplesiti cu prea multa afec-
tiune, recunostinta sau cu daruri.

PERSONALITATEA NARCISICA

Se caracterizeaza prin:

ii exploateaza si ii manipuleaza
pe ceilalti pentru a-si atinge sco-
purile;

disponibilitati empatice reduse,
superficiale si inautentice, fapt
care o face insensibild la proble-
mele altora, la suferintele, dole-
antele si aspiratiile lor;

avand convingerea calitdtilor sale
particulare, chiar exceptionale,
ca si a importantei persoanei sale,
narcisisticul se comportd distant
$i arogant.

Se recomanda:

de cate ori este sincerd, aratati-va
acordul;

sa-i explicati reactiile celorlalti;
sd respectati cu scrupulozitate
convenientele;

nu-i aduceti critici decat cand
este absolut necesar si atunci fiti
extrem de precisi;

sd pastrati discretia asupra pro-
priilor voastre reusite si privilegii.
Nu se recomanda:

sa va opuneti sistematic;

nu cedati puterii de seductie si
fiti atenti la tentativele de mani-
pulare;

si-i faceti vreodatd o favoare pe
care nu doriti s-o reiterati;

s vd asteptati la recunostintd din
partea ei.

PERSONALITATEA SCHIZOIDA

Se caracterizeaza prin:
introversie marcata - la prima ve-
dere linistiti si flegmatici, acesti
oameni sunt, de fapt, reci, retrasi,
distanti, inchisi, nesociabili;

nu sunt intreprinzatori, implicati,
angajati, fiind indiferenti chiar
fata de propriile lor interese;

are putini prieteni apropiati,
deseori chiar din cercul familial;
nu leaga prietenii cu usurinta;
prefera activitdtile solitare;

nu cautd compania celorlalti;
pare sa fie indiferenta la elogiile
sau criticile celorlalti.

Se recomanda:

sd-i respectati nevoia de singu-
ratate;

si-i puneti in situatii pe masuralor;
sd-i ascultati lumea interioara;
sd-i apreciati felul de a fi.

Nu se recomanda:

sd-i cereti si-si manifeste emo-
tiile;

sd insistati pentru conversatii in-
delungate;

sd incercati sd o scoateti din izolare.

« autoevaluare exageratd, nerealis- PERSONALITATEA DEPRESIVA

td, fantezistd, isi supraapreciaza
calitatile, disponibilititile si re-
zultatele actiunilor sale;

o aviditate pentru titluri, demni-
tdti, situatii, onoruri, ranguri;

o preocupare exagerati fatd de
propria aparentd fizicd si vesti-
mentara;

o inrelatiile cu ceilalti se asteaptd
sd li se acorde atentie, privilegii,
fard a se simti, insd, obligate la
reciprocitate;

Se caracterizeaza prin:

faptul ¢4, in orice situatie s-ar
afla, vede doar latura sumbri si
posibilele riscuri;

este tristd si posacd de obicei
chiar si atunci cind evenimen-
tele nu determind o asemenea
stare;

incapacitate de a trédi satisfactia,
realizarea, succesul, refuzdndu-si
bucuria sau chiar relaxarea;
judecatori exigenti, uneori ne-

expect all kind of exaggerations
and dramas;

let them, from time to time,
some action space, however im-
posing limits;

show them interest every time
they have a “normal” behavior;
expect to change from the hero
statute to the villain one, and vi-
ce-versa.

Not recommended:

to make fun of them;

to let yourself impressed with
their seduction attempts;

to let yourself too touched.

OBSESSED PERSONALITY

Characterized by:
perfectionism, exaggeratedly ca-
reful about details, procedures,
rules and organization, often to
the detriment of final outcome;
inflexibility, stubbornness, insist
on things to be done as they con-
sider and obeying the rules;

in relation with others, they are
reserved, difficult exteriorization
of positive emotions, very formal,
cold and shy;

undecided, they take decisions
with difficulty, fearing possible
mistakes, postpone things and
think exaggeratedly long;

strict morals;

extremely scrupulous.
Recommendations:

show them you appreciate their
sense of order and strictness;
respect their need to predict and
organize everything;

when going too far, bring precise
and well-grounded criticism;
show them you are predictable
and that they could count on you;
make them feel relaxed;

entrust them with proper tasks,
where defects equal qualities.
Not recommended:

to make irony about their mani-
as;

to let yourself driven too far in
their system;

to overwhelm them with too
much affection, gratitude or gifts.

NARCISSIST PERSONALITY

Characterized by:

they are exaggerated, unrealistic,
full of fantasies, overestimate
own qualities, availabilities and
results of own actions;

avid for titles, dignities, situati-
ons, honors, ranks;

exaggerated preoccupation with
own look and clothing styles;

in relationship with the others,
they expect to be given atten-
tion, privileges, without how-
ever feeling obliged to give so-
mething back;

exploit and manipulate the
others in order to achieve their
goals;

low, superficial empathic availa-
bility, which makes them insensi-
ble to others’ problems, sufferan-

medierea, tehnica si arta

ce, complaints and aspirations;
being convinced of their parti-
cular, even exceptional qualities,
the narcissists behave distantly
and arrogantly.
Recommendations:

show your agreement whenever
they are sincere;

explain them the others’ reacti-
ons;

scrupulously respect conventi-
ons;

do not criticize them, unless is
absolutely necessary, and try to
be as precise as possible when
doing so;

keep discretion about your own
successes and privileges.

Not recommended:

to oppose systematically;

to give in to their decision power
and be careful about their mani-
pulation attempts;

to make them a favor that you
don't plan to repeat it again;

to expect gratitude from them.

SCHIZOID PERSONALITY

Characterized by:

marked introversion- at first

look, they seem very calm and

phlegmatic, but in fact they

are cold, solitary, distant, wi-

thdrawn, unsociable;

they are not enterprising, invol-

ved, engaged, being indifferent

even with their own interests;

have few close friends, often

among the family members; do

not make friends easily;

prefer solitary activities;

do not search for others’ com-
any;

seem to be indifferent to others’

appraisal or criticism.

Recommendations:

respect their need for loneliness;

put them in situations that are

suitable for them;

listen to their interior world;

appreciate their way of being.

Not recommended:

to ask them to manifest their

emotions;

to insist on long conversations;

to try pull them out of their iso-

lation.

DEPRESSIVE PERSONALITY

Characterized by:

regardless the situation they find
themselves in, they only see the

dark side and possible risks;

they are sad and gloomy, even
when events do not indicate such
amood;

Incapacity to experience satisfac-
tion, accomplishment, success,
refusing joy and even relaxation;

Exigent, sometime ruthless

judges of others’ behavior and
activity, to whom they apply the

same rigorous standards;

Live the present under the sense

of doubt and skepticism, in spite

of contradictory clues;

[enonp3
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medierea, tehnica si arta

crutatori, ai comportamentului
si activitdtii celorlalti, cirora le
aplicd aceleasi riguroase stan-
darde;

trdirea prezentului sub aura in-
doielii si scepticismului, in po-
fida indiciilor si constatirilor
contrarii;

nutreste sentimente de inaptitu-
dine ori de culpabilitate, chiar si
atunci cand ceilalti il apreciaza.
Se recomanda:

sd-i atrageti, prin intrebari, aten-
tia asupra laturii pozitive a orica-
rei situatii;

antrenati-o in activititi agreabile,
care sd fie pe mdsura sa;
aratati-va consideratia intr-un
mod adecvat;

Nu se recomanda:

sd-i faceti morald;

sd va lasati marcat de nelinistile
si tristetile sale;

sd-1 repetati sd se striduiascd mai
mult sd iasa din starea in care se afld.

PERSONALITATEA DEPENDENTA

Se caracterizeaza prin:

nevoia de a fi ajutati si sustinuti
de ceilalti;

reticentd cind este vorba sa ia
decizii singura;

de multe ori evita sau ii lasd pe
ceilalti sa ia decizii importante in
numele sau;

nu-i place s fie izolatd, ori si
faca singuré unele lucruri;

teama de a nu strica relatiile cu
ceilalti;

preferd si-i urmeze pe ceilalti
dect sd vind cu unele initiative;
afectatd si anxioasa atunci cand
este criticatd §i dezaprobatd;
aproba cu multd usurintd, pen-
tru a fi pe placul lor, ceea ce spun
ceilalti;

teama de a fi abandonati de per-
soanele de care sunt atasati.

Se recomanda:

sa-i laudati initiativele, sd o aju-
tati sd banalizeze esecurile;

cereti punctul siu de vedere,
atunci cand va solicitd un sfat;
vorbiti-i de indoielile si slabiciu-
nile voastre, nu sovaiti sa-i cereti
voi insivé sfatul si ajutorul;
convingeti-o ca sunt o multime
de lucruri pe care le puteti face
fara ea, dar aceasta nu inseamna
cd o respingeti.

Nu se recomanda:

sd luati decizii in locul ei, chiar
dacd v-o cere, nu le sdriti in aju-
tor de céte ori sunt intr-un impas;
sd-i criticati initiativele, chiar
dacd sunt ratate;

sd-i abandonati cu desavarsire,
pentru a o invéta sa se descurce
singura;

sd-1lasati sd vd invadeze.

PERSONALITATEA PASIV-
AGRESIVA

Se caracterizeaza prin:

si in viata personald;

discutarea excesivd a ordinelor,
indicatiilor si mésurilor sefului,
criticand superiorii;

faptul ¢ se plange ca ar fi neinte-
leasd, desconsideratd, insuficient
apreciatd, marginalizatd, std im-
bufnatd, uitd anumite lucruri si
tergiverseazd rezolvarea sarcinilor;
sentimente de invidie fatd de
colegii care au obtinut succese,
situatii favorabile sau un statut
socio-profesional superior;
defect de relationare si integrare,
datoritd egoismului, indiferentei,
lamentativitatii si heteroatribui-
rii insucceselor, insatisfactiilor si
frustrarilor proprii;

Se recomanda:

fiti amabil;

cereti-i parerea de cite ori este
posibil;

ajutati-o sd se exprime direct;
sa-i reamintiti regulile.

Nu se recomanda:

sd va prefaceti cd nu i-ati remar-
cat opozitia;

sd o criticati la fel ca un parinte;
sd va lasati antrenati in jocul re-
presaliilor reciproce.

PERSONALITATEA EVITANTA

Se caracterizeaza prin:
hipersensibilitate, criticile si iro-
niile o inspaiméntd, i este teama
de ridicol;

evitd sd intre in relatii cu cei-
lalti, catd vreme nu este sigura
de bundvointa neconditionatd a
acestora;

evitd situatiile in care i se pare ca
ar putea fI jignite sau s-ar simti
stinghere: noi cunostinte, un
post important, o relatie intimd;
au stima de sine redusa si de cele
mai multe ori isi subestimeaza
capacititile si reusitele;

din teama de esec, opteazd dese-
ori pentru un rol mirunt sau
pentru posturi mult sub capaci-
tatile sale.

Se recomanda:

sd-i propuneti obiective de difi-
cultate progresiva;

sa-i ardtafi ca va intereseazd pa-
rerea sa;

ardtati-i cd acceptati s fiti con-
trazisi;

dacd vreti sa o criticati, incepeti
printr-un elogiu mai general si
apoi aduceti critici unui compor-
tament anume;

sd o asigurati de sprijinul dum-
neavoastra constant;

Nu se recomanda:

sd o ironizati;

sd va enervati;

sd-i ardtati neincredere.

PERSONALITATEA DETIPA

o rezistenta la exigentele celorlalti, o

atat in domeniul profesional, cat

Se caracterizeaza prin:

lupta impotriva timpului: flexibil,
preocupat si meargd totul cat
mai repede;

simtul competitiei, orientarea
spre realiziri profesionale;

Have feelings of inaptitude or
culpability, even when others
appreciate them.
Recommendations:

draw their attention to the posi-
tive side of any situation by qu-
estions;

Involve them in nice activities,
suitable to them;

Show your consideration in an
adequate way;

Not recommended:

To lecture them;

To let yourself marked by their
sadness and anxiety;

To repeat them to try harder
getting out of the mood they are in.

DEPENDENT PERSONALITY

Characterized by:

Need to be helped and supported
by the others;

Reticence when taking decisions
by themselves;

Avoid or let the others take im-
portant decision on their behalf;
They don't like to be isolated, or
to make some things by them-
selves;

Fear of not ruining the relations-
hip with the others;

Prefer to follow the others in-
stead of coming up with own
initiatives;

Affected and anxious when being
criticized and disapproved;
Approve very easily what others
say, just to please them;

Fear of not being abandoned by
the persons they care about.
Recommendations:

praise their initiatives, help them
in making failures a normal
thing;

request their point of view, when
they ask you for advice;

Tell them about your doubts and
weaknesses, don't hesitate to ask
for their advice and support;
Convince them there are things
you could do without them, but
this does not mean you reject
them.

Not recommended:

to take decision for them, even if
asked, don't rush in helping them
every time they are in difficult si-
tuations;

To criticize their initiatives, even
if they are failures;

To abandon them completely, in
order to teach them how to make
it on their own;

To let them invade you.

PASSIVE-AGGRESSIVE PERSON-
ALITY

Characterized by:

Resistance to others’ exigencies,
both professionally and perso-
nally;

Excessive discussion over orders,
indications and measures taken
by chiefs, criticizing their supe-
riors;

Complain about being uncom-

prehended, insufficiently appre-
ciated, disregarded, margina-
lized, they are gloomy, forget
things and delay resolving tasks;
Envy for colleagues who have
success, favorable situations or a
higher socio-professional statute;
Difficulties in establishing re-
lations and integration, due to
selfishness, indifference, compla-
ints, lack of successes, satisfacti-
on and due to own frustrations;
Recommended:

Be kind;

Ask for their opinion each time
is possible;

Help them express directly;
Remind them the rules.

Not recommended:

To pretend you have not obser-
ved their opposition;

To criticize them as a parent;

To enter the game of reciprocal
reprisals.

AVOIDING PERSONALITY

Characterized by:
Hyper-sensibility, terrified by
criticism and ironies, afraid of
ridiculous situations;

Avoid relationships with others
when not being sure of uncon-
ditioned willingness from the
others;

Avoid situations in which they
might be offended or might feel
awkward: new acquaintances, an
important job, an intimate relati-
onship;

Low self-esteem, most of the
time underestimating their capa-
cities and success;

Fearing failures, they often opt
for a small role or for posts that
are under their real capacity.
Recommendations:

Propose them objectives with a
progressive difficulty degree;
Show them you are interested in
their opinion;

Show them you accept being
contradicted;

If you want to criticize them,
start with a general appraisal and
then bring criticism to a certain
behavior;

Assure them of your constant
support;

Not recommended:

To make ironies about them;

To become nervous;

To not show them confidence.

TYPEA PERSONALITY

Characterized by:

Fight against time: flexible, pre-
occupied that everything goes as
fast as possible;

Sense of competition, orientati-
on towards professional achieve-
ments;

Involvement in action: work very
hard, very dedicated.
Recommended:

Be punctual and show them they
could count on you;



o implicarea in actiune: munceste
enorm si pune suflet.

Se recomanda:

o sd fiti punctual i sd-i aratati ca
se poate bizui pe dumneavoastrd;

o de céte ori incearca sa va impund
punctul sau de vedere, sustineti-1
pe al dumnevoastri;

+ sd 0 ajutati sa relativizeze;

+ sd 0 ajutati sa descopere bucurii-
le adevaratei destinderi.

Nu se recomanda:

+ sd negociati cu aceasta la cald;

o s va lasati antrenati in competi-
tii inutile;

o sd dramatizati conflictele cu
aceasta.

Personalitati dificile mai sunt,
insa cele prezentate sunt cele mai
des intalnite. Cunoasterea peronali-
tatilor dificile ne poate ajuta sd inte-
legem atitudinile si comportamen-

tul unor persoane, la un moment
dat fatd de disputa creata sau fatd
de noi. Daca vom reusi sd identifi-
cdm ¢i sa abordim corespunzitor
trasaturile personalitatilor  difici-
le, vom avea mai multe sanse de a
relationa fara tensiuni si chiar de a
purta o discutie civilizatd cu astfel
de persoane. Sa nu uitdm ci in so-
cietatea in care trdim sunt si astfel
de oameni si care trebuies intelesi
si tratati ca atare, cu multd rabda-
re, tact si diplomatie. Este necesar
sd ne adaptdm cu usurintd la astfel
de situatii, sa stdpanim foarte bine
tehnicile de comunicare si negoci-
ere, pentru a ne putea face intelesi
de orice tip de personalitate. ~ m

GHEORGHE NASTASE
Mediator, Buziu

o Each time they try to impose
their point of view, stick with
yours;

o Help them make things relative;

o Help them in discovering the joy
of true relaxation.

Not recommended:
o+ To negotiate with the, when

things are hot;

o To let yourself involved in useless
competitions;

o To dramatize the conflicts with
them.

There are other difficult person-
alities, but the presented ones are
met very often. Knowing difficult
personalities might help us under-
stand the behavior and attitudes of
certain people towards the dispute
itself or towards us. If we manage
to identify and approach correctly
the features of difficult personali-
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ties, we will have more chances to
a relationship without tensions and
we would even be able to hold a
civilized discussion with such per-
sons. Lets not forget that our so-
ciety includes these people as well,
and they need to be understood
and treated properly, with a lot of
patience, tact and diplomacy. It
is necessary to adapt ourselves to
such situations easily, to master the
communication and negotiation
techniques very well, in order to
make ourselves understood by any
kind of personality. "

GHEORGHE NASTASE
Mediator, Buzau

CENTRUL MEDIATORILOR PROFESIONISTI BUCURESTI
Str.ledului nr.2, bl.148B, sc.1, aptl, parter, sector 6
CIF 24940659
Website: www.mediatori.org.ro
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CONSILIUL DE MEDIERE 5
In atentia d-nei Presedinte ANCA ELISABETA CIUCA
si d-nei Vicepresedinte KATALIN BARBARA KIBEDI

Spre stiinta COMISIEI CON-
SULTATIVE

Referitor la MODIFICAREA
REGULAMENTULUI DE ORGA-
NIZARE SI FUNCTIONARE AL
CONSILIULUI DE MEDIERE

Subscrisa CENTRUL MEDI-
ATORILOR  PROFESIONISTI
BUCUREST]I, prin reprezentantul
sau legal - Presedinte Mediator
CAMELIA GAGU si membru im-
puternicit MARINA-IOANA ALE-
XANDRU (conform imputernicirii
nr.06/11.03.2011), cu privire la Mo-
dificarea Regulamentului de Orga-
nizare si Functionare al Consiliului
de Mediere, va invederam cateva
aspecte care tin de legalitatea ex-
clusiva a modificarilor ce se doresc
aduse acestui ROEF, avand in vedere
si solicitarea pe care ne-ati adre-
sat-0 in a va sprijini cu argumente
juridice competente exprimate de
persoane avizate in acest sens :

A. In Regulamentul de Organiza-
re si Functionare al Consiliului de
Mediere nu au ce si caute preve-
deri care sa reglementeze, dicteze
si cenzureze activitatea asociatii-
lor din domeniul medierii, pentru
urmdtoarele motive:

1. Regulamentul de Organizare si
Functionare, prin insasi denumi-
rea lui, reprezintd un set de reguli
si instructiuni care asigurd bunul
mers al unei institutii, conform
definitiilor date de dictionarele
de termeni juridici;

2. Consiliul de Mediere este o

institutie autonomd, persoana de
drept public, aparutd prin efec-
tul unei legi speciale, Legea nr.
192/2006 si functionarea sa se
realizeaza cu respectarea stricta
a principiilor legalitatii, indepen-
dentei, libertatii, descentralizarii,
pastrarii secretului profesional,
responsabilitdtii sociale subor-
donate scopului promovarii si
apardrii drepturilor, libertatilor
si intereselor legitime ale persoa-
nelor care formeaza Corpul Pro-
fesional al Mediatorilor, consti-
tuit din totalitatea mediatorilor
autorizati si inscrisi in Tabloul
Mediatorilor;

3. Consiliul de Mediere are atribu-
tii exclusiv administrative cu pri-
vire la organizarea si exercitarea
profesiei de mediator;

4. Asociatiile sunt persoane de drept
privat, constituite prin vointa ex-
presd a membrilor asociati care au
un scop legal comun si precis;

5. Asociatiile sunt subordonate ex-
clusiv membrilor asociati si voin-
tei legale a acestora;

6. Aderarea si inscrierea mediato-
rilor la una sau alta dintre aso-
ciatiile din domeniul medierii,
este un drept pe care persoana
in cauzi il are, drept ce se poate
exercita numai prin acordul de
vointd liber exprimat al acestuia;

7. Obligativitatea sau sugerarea
obligativitatii =~ mediatorului
de a se inscrie la una sau alta
dintre asociatiile din domeniul

BUCHAREST CENTER OF PROFESSIONAL MEDIATORS
2 Tedului street, bl.148B, sc.1, apt.1, GE, district 6
CIF 24940659
Website: www.mediatori.org.ro
e-mail: office@mediatori.org.ro
tel: 0722.831.823; 0752.217.004

To
MEDIATION COUNCIL
For the notice of Chairwoman ANCA ELISABETA CIUCA
and Vice-president KATALIN BARBARA KIBEDI

For the information of the
CONSULTATIVE COMMISSION
Regarding:  MODIFICATION

OF THE MEDIATION COUN-

CILS INTERNAL RULES AND

REGULATIONS
The undersigned CENTRUL

MEDIATORILOR PROFESION-
ISTI BUCURESTI, through its
legal representative - Chairwoman
Mediator CAMELIA GAGU and
empowered member MARINA-
IOANA  ALEXANDRU (ac-
cording to empowerment paper
n0.06/11.03.2011), concerning
the modification of the Mediation
Council’s internal rules and regula-
tions (ROF), we present you some
aspects related to the exclusive le-
gality of the modifications that are
intended to be brought to this ROE,
also considering your request for
support with competent legal argu-
mentation from persons trained in
this matter:

A. The Mediation Councils in-
ternal rules and regulations should
not contain stipulations which
regulate, dictate and censor the
activity of associations in media-
tion field, because of the following
reasons:

1. The internal rules and regula-
tions, as shown by the name,
represent a set of rules and in-
structions intended to provide a
good progress of an institution,
according to definitions from le-
gal dictionaries;

2.The Mediation Council is an
autonomous institution, public
legal entity, which appeared un-
der a special law, Law 192/2006
and functions through strict
obeying of legality principles,
independence, freedom, decen-
tralization, preservation of pro-
fessional secret, social respon-
sibility subordinated to the goal
of promoting and defending the
rights, freedoms and legitimate
interests of the persons that set
up the Professional Body of Me-
diators, including all mediators
authorized and listed in the
Mediators’ Panel;

3.The Mediation Council holds
exclusively administrative attri-
butions concerning the organi-
zation and performance of the
mediator profession;

4. The associations are private legal
entities, established through the
expressed will of associate mem-
bers, who have a common preci-
se legal purpose;

5. The associations are exclusively
subordinated to the associate
members and their legal will;

6. Affiliation and registration
of mediators in one mediation
association or another, is a right
that the person has, a right that
can be exerted only through his/
her free will;

7. compulsoriness or suggested
compulsoriness for a mediator
to join one mediation associati-
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medierii, reprezinti constran-

gere, care in termeni juridici se

numeste viciu de consimtdmént
obtinut prin mijloace dolosive.

In acest mod s-ar incélca flagrant
dreptul la liberd asociere garantat si
statuat in mod imperativ de chiar
Constitutia Romaniei, ceea ce este
exclus.

B. Presupunénd prin absurd ca
R.OE-ul ar fi promulgat in forma
propusd, efectele generate in mod
firesc prin noul act, ar fi de-a dreptul
contrare principului legalitatii (si nu
numai) care sta la baza functiondrii
Consiliului de Mediere si anume:

1. Din acel moment, Consiliul de
Mediere ar incélca drepturile, li-
bertétile si interesele legitime ale
persoanelor care formeaza Corpul
Profesional al Mediatorilor, adici
ale mediatorilor, care nu-si vor
mai putea exercita dreptul la vot,
ar dreptul de a alege si de a fi ales
urmeazd sa fie ingradit de norma
de reprezentare a asociatiei;

2. S-ar crea confuzii grave, atét la
nivel teoretic, cat si practic fata
de notiunea de Corp Profesio-
nal al Mediatorilor, care este
format exclusiv din mediatori
si nu din asociatii;

Mediatorul este cel prin interme-
diul cdruia se desfasoara procedura
medierii in conditii stricte de confi-
dentialitate, etc., NU asociatia.

Actul public care apare in Mo-
nitorul Oficial este TABLOUL
MEDIATORILOR, NU Registrul
Asociatiilor/Organizatiilor din do-
meniul medierii - care, din punct
de vedere legal, reprezintd o evi-
dentd facultativd pe care Consiliul
de Mediere o tine, aceasta neficand
parte din atributiile Consiliului.

TABLOUL  MEDIATORILOR
este actul public care ajunge la cu-
nostinta oricarei persoane fizice sau
juridice care doreste sd apeleze la
procedura medierii.

TABLOUL  MEDIATORILOR
este actul public care cuprinde
mediatorii ce fac parte din Corpul
Profesional al Mediatorilor si care
au optat pentru una sau alta din for-
mele de exercitare a profesiei, care
sunt in numar de patru:

a.  Biroul de Mediator;

b.  Birouri asociate de Medi-
atori - care ar trebui sd se
numesaca ,birouri grupa-
te” deoarece ,asocierea’lor
este strict administrativd,
juridic pastrandu-si auto-
nomia;

c.  Societate Civila de Media-
tori si

d.  Mediator angajat la una
dintre formele anterioare.

TABLOUL  MEDIATORILOR
este actul public care cuprinde nu-
mele mediatorului, forma de exer-
citare a profesiei si datele de contact,
pentru a putea fi solicitat.

Rubrica in care este trecuta apar-
tenenta mediatorului la o asociatie

este inutila si are drept efect indu-

cerea in eroare a celui care se adre-

seazd profesionistului.

Sustinerea imixtiunilor dintre
Corpul Profesional al Mediato-
rilor si Asociatiile din domeniul
medierii, denota o lipsa de profesi-
onalism care nu trebuie evidentiata
deoarece nu este de bun augur pen-
tru profesia noastra.

Deci Consiliul de Mediere, prin
deciziile ce urmeaza a fi adoptate,
nu trebuie sd incurajeze asemenea
propuneri.

3. Un alt efect negativ ar fi impu-
nerea subordonarii asociatiilor
fata de Consiliul de Mediere,
impiedicindu-se in acest mod
atingerea scopului asociatiilor
care sunt infiintate prin vointa
expresa a asociatilor si NU prin
vointa Consiliului de Mediere ;

4. Ar urma sa apard imposibilita-
tea promovirii si implementa-
rii medierii ca profesie liberald,
ceea ce paralizeazd activitatea in
acest domeniu;

Evident ca efectele negative
ce pot aparea ca urmare a adop-
tarii unui asemenea regulament
pot continua, or, cu sigurantd, nu
aceasta este vointa conducerii Con-
siliului de Mediere, mai cu seamd
cd poate surveni chiar pericolul ca
mediatorii (inscrisi sau nu in aso-
ciatii) sd inceapd sa creadd in exis-
tenta unor interese *‘oculte'* care
au drept scop destabilizarea atat a
profesiei care abia se contureazd in
societatea noastra, cét si a Consiliu-
lui ca institutie.

Cu totii stim si suntem de acord
cd medierea, cu cit este mai promo-
vatd si devine o profesie profitabild
pentru mediatori, cu atat cei care se
ocupa de formarea viitorului profe-
sionist — mediatorul, vor avea bene-
ficii tot mai mari.

Scopul infiintirii si existentei
asociatiilor din domeniul medierii
este exclusiv acela de a promova si
implementa medierea in societatea
romaneasca.

Temeiul legal al scopului asoci-
atiilor din domeniul medierii este
chiar legea medierii.

Asociatiile din domeniul medi-
erii existente pana in prezent, sunt
avizate prin hotdrari judecatoresti
emise de magistrati care au verificat
legalitatea infiintdrii unei asemenea
organizatii.

Suntem convingi cd toate pro-
punerile care ne-au fost prezentate
de catre Consiliul de Mediere in
vederea modificarii R.O.E-ului au
aparut dintr-o eroare §i ca urmare
a unei suprasolicitdri in activitatea
pe care o desfdsurati, cum de altfel
ne-ati si marturisit.

Tocmai de aceea apreciem in-
crederea pe care ne-o acordati de
a veni in sprijinul dumneavoastra,
cu opinii juridice avizate care pro-
vin si dintr-o experientd practica in
domeniul promovirii si implemen-

on or another represents a con-

straint, which in legal terms is

called vice of consent obtained
by wicked means.

This would flagrantly violate the
right to free association guaranteed
and decided by the Constitution of
Romania itself, which is out of the
question.

B. Supposing that ROF is prom-
ulgated under the form proposed,
the effects generated by the new
act would be contrary to the legal-
ity principle (and not only) which is
the base of the Mediation Council
functioning, namely:

1. From that moment on, The Me-
diation Council would infringe
the rights, freedoms and the le-
gitimate interests of the persons
who form the Professional Body
of Mediators, namely the medi-
ators, who would no longer be
able to exert their voting right,
and the right to choose and to
be chosen would be restricted
by the association representation
norm;

2. There would be serious confusi-
ons, both theoretical and practi-
cal, about the notion Professio-
nal Body of Mediators, which is
exclusively made up of media-
tors, not of associates;

Mediator is the person by which
the mediation procedures carries
on under strict conditions of con-
fidentiality, etc., NOT the associa-
tion;

The public act which appears in
the Official Gazette is the PANEL
OF MEDIATORS, NOT the Regis-
ter of Associations/Organizations
in the mediation field - which,
legally speaking, represents facul-
tative records that the Mediation
Council keeps, yet not being part of
the Council’s attributions.

THE PANEL OF MEDIATORS
is the public act that becomes
known to any individual or legal
entity that wants to turn to media-
tion procedure;

THE PANEL OF MEDIATORS
is the public act which gathers the
mediators who are part of the Pro-
fessional Body of Mediators and
who opted for one of the four forms
to perform the profession:

a.  The mediator office;

b. the associated offices of
mediators - which should
be called “grouped offices
because “their association”
is strictly administrative,
legally preserving their au-
tonomy;

c¢.  Civil Society of Mediators
and

d.  Mediators employed by one
of the above-mentioned
forms.

THE PANEL OF MEDIATORS
is the public act which contains the
name of the mediator, the form of
the profession and the contact data,

in order to be reached.

The box containing the affiliation
of mediators to any association is
useless and only misleads the per-
son who turns to the professional.

The support of the interferences
between the Professional Body of
Mediators and the mediation As-
sociations shows lack of profes-
sionalism, which puts our profes-
sion in a bad light.

Therefore, the Mediation Coun-
cil, through decisions that are to be
adopted, must not encourage such
proposals.

3. Another negative effect is that
associations would become
subordinated to the Mediation
Council, thus affecting the pur-
pose of associations, which are
established through express will
of associations and NOT throu-
gh the will of the Mediation
Council;

4. Then, there would be the im-
possibility to promote and im-
plement mediation as a liberal
profession, which actually pa-
ralyzes the activity in this area;
Obviously, the negative effects

that might appear if such regulation

is adopted could continue, but for
sure this is not the will of Mediation

Council management, especially

because of the risk that mediators

(registered or not in associations)

start believing in the existence

of hidden interests, which aim at
destabilizing both the profession
which has just begun to shape up
in our society, and the Mediation

Council as institution.

We all know and agree that the
more we promote mediation to
become a profitable profession for
mediators, the higher are the ben-
efits for those who handle the train-
ing of the future professional - the
mediator.

The exclusive purpose of media-
tion associations’ establishment
and existence is to promote and
implement mediation in the Roma-
nian society.

The legal grounds of mediation
associations’ purpose is the me-
diation law itself.

The existing mediation associa-
tions are pre-approved by court de-
cisions issued by magistrates who
verified the legality of establishing
such organizations.

We are convinced that all pro-
posals that have been presented by
the Mediation Council for ROF
modification appeared out of an er-
ror and overloaded activity, as you
confessed.

That is precisely why we appreci-
ate the trust you showed us in sup-
porting you with specialized legal
opinions, coming from a practical
experience in promotion and im-
plementation of mediation in our
society.

This way, together with all col-



tarii medierii in societatea noastra. liul de Mediere urmeazd sd trans-

In acest mod, vom reusi impreund fere autonomia entitditii Asociatie/
si cu toti colegii din tard, care s-auim- Organizatie (subordonatd exclusiv
plicat in acest demers de a va sprijini, vointei legale a membrilor asociati
sd evitdm orice posibilitate de apari-- dreptul la libera asociere fiind ga-

tie a unei stdri conflictuale intre Con-
siliul de Mediere si Asociatiile din
domeniul medierii, care nu au avut
cunostintd pand in acest moment de
intentia modificarii ROF-ului.

O asemenea stare conflictuald ar i
defavorabild, mai ales ca nu ar putea
fi solutionatd decét in fata unei in-
stante de judecatd, ceea ce contravi-
ne chiar insdsi notiunii si profesiei de
mediator, iar acest aspect este exclus.

In concluzie, reiterdm faptul ca
in Regulamentul de Organizare si
Functionare al Consiliului de Me-
diere nu au ce sa caute prevederi
care si reglementeze, dicteze si
cenzureze activitatea asociatiilor
din domeniul medierii, deoarece
acestea nu intra in atributiile le-
gale ale Consiliului.

C. In ipoteza absurda ca totusi se
insista pentru modificarea R.O.E-
ului in directia in care ne-a fost
prezentata si avand in vedere faptul
cd aceastd modificare emand printr-
un act unilateral de vointa al Con-
siliului de Mediere, neexistind un
temei legal impus de un for superi-
or, vd solicitdm sd luati act de fap-
tul cd aveti obligatia s instiintati
toate Asociatiile si Organizatiile
din domeniul medierii, referitor la
faptul cd institutia publici Consi-

rantat si statuat in primul rind de
Constitutia Romaniei) in subordi-
nea Consiliului, indicind exact i
temeiul de drept in baza cdruia se
face acest transfer.

Pentru aceasta se impune o dez-
batere publicd cu toate asociatiile/
organizatiile din domeniul medierii,
in care acestea sa aibd posibilitatea
sa-si exprime liber punctul de vede-
re, mai cu seamd ca in site-ul Con-
siliului de Mediere nu a fost facut
public sensul in care ar urma sd se
modifice ROF-ul cu consecintele ce
vor decurge dintr-o asemenea mo-
dificare si nici datele la care sunt fi-
xate sedintele Comisiei Consultative.

Pentru toate motivele si aspecte-
le invederate mai sus, va aducem la
cunostinta faptul ca in continuare
va stam la dispozitie pentru a va
sprijini in aplicarea cu eficientd a
principiului descentralizarii care si
asigure o cat mai bund functionare
a Consiliului de Mediere, principiu
ce guverneaza in solidar si cu cele-
lalte elemente activitatea institutiei
pe care o conduceti. ]

Cu deosebita consideratie

Centrul Mediatorilor Profesionisti
Bucuresti

prin Marina-Ioana Alexandru

leagues around the country who
involved in this situation, we will
succeed in avoiding any conflict be-
tween the Mediation Council and
the Associations in mediation field,
which have not been informed so
far on the intention regarding ROF
modification.

Such a conflict state would
be unfavorable, especially that it
could only be solved before a court,
which challenges even the mediator
notion and profession itself, and
this is out of the question.

As a conclusion, we emphasize
that the Mediation Council’s in-
ternal rules and regulations must
not include stipulations that reg-
ulate, dictate and censor the activ-
ity of associations in mediation
field, because they are not part of
the Council’s legal responsibili-
ties.

C. However, under the absurd
hypothesis that ROF is modified
as presented and considering this
modification is a unilateral act
from the Mediation Council, in
the absence of legal grounds im-
posed by a higher forum, we urge
you to take notice on the fact that
you have the obligation to inform
all Associations and Organiza-
tions in mediation field, about the
fact that the public institution Me-
diation Council is to transfer the
autonomy of entity Association/
Organization (exclusively subordi-
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nated to the legal will of associate
members - the right to free associa-
tion is guaranteed and decided by
the Constitution of Romania) un-
der the subordination of the Coun-
cil, also indicating the exact legal
grounds for this transfer.

For this purpose, there should
be a public debate with all asso-
ciations/organizations in mediation
field, where they should be able to
freely express their point of view,
especially that the Mediation Coun-
cil's website posted no information
about the way in which ROF is to
be modified and the consequences
of such modification, nor the days
when the Consultative Commis-
sion’s meetings are held.

For all these reasons and aspects
above-mentioned, we let you know
you continue to have all our support
in efficient implementation of the
decentralization principle, which
should provide a proper function-
ing for the Mediation Council, a
principle that governs, together
with the other elements, the activity
of the institution you run. "

Respectfully

Bucharest Center of Professional
Mediators

through Marina-loana Alexandru

CATEVA ASPECTE PRIVIND
MEDIEREA,CA METODA ALTER-
NATIVA DE SOLUTIONAREA CON-

FLICTELOR

PARTEA 1)

SEVERALASPECTS REGARDING
THE MEDIATION, AS AN ALTER-
NATIVE DISPUTE RESOLUTION

(PART 1)

Cristina Florescu*

OBSERVA}“ GENERALE (SAU
REZUMAT
unoscut si intens folosit in
dreptul si practica tirilor anglo-
saxone, conceptul de “metodd
alternativd de solutionare a conflic-
telor - ADR” include toate formele
de acorduri extrajuridice a disputelor
prin intermediul unui tert, proce-
dura fiind o alternativi la litigiu in
instantele de stat si arbitraj. Cu acest
continut, a gasit expresie in lucrarile
si practicile Uniunii Europene si tinde
catre un sens general. Pe 21 mai 2008,
a fost adoptata Directiva 2008/52/EC
a Parlamentului European si a Con-
siliului privind cateva aspecte ale me-
dierii comerciale si civile, anuntind
scopul asigurdrii unui acces mai bun
la justitie, ca parte a politicii Uniunii
Europene de a stabili o zona de liber-
tate, securitate i justitie.
In aceastd privintd, medierea
poate furniza mecanisme ADR
avantajoase financiar si o rezolvare

rapida a disputelor in cauzele civile
si comerciale prin intermediul pro-
ceselor concepute nevoilor partilor.
Este posibil ca acordurile care re-
zultd din mediere sa fie respectate
voluntar si ajutd la mentinerea unei
relatii amicale si sustenabile intre
partile implicate.

Astfel, s-a acordat o atentie spe-
ciali ADR, cerand statelor sd o
promoveze in diferite domenii, iar
acum medierea este folositd la scard
largd in toatd lumea, in tot felul de
dispute, de la divorturi la procese
civile, la probleme publice de poli-
ticd foarte complexe in cadrul dis-
putelor internationale.

Multe dispute care nu au raspuns
unei incercari initiale de negociere
pot fi incd rezolvate prin interme-
diul medierii, procesul fiind dese-
ori foarte eficient. Strategia unei
proceduri de succes este abilitatea
mediatorului de a creea o discutie
mai productivd, pe care partile nu
au putut sa o aibd singure si de a
obtine o solutie beneficd pentru a

Cristina Florescu*

GENERAL REMARKS (OR
SYNOPSIS)

nown and widely used in the

law and practice of Anglo-

Saxon countries, the concept
of ‘Alternative Dispute Resolu-
tion - ADR includes all forms of
extrajudicial settlement of disputes
through a third party, the procedure
being an alternative to litigation in
state courts and arbitration. With
this content, it has found expres-
sion in the works and European Un-
ion practice and tends to a general
sense. On 21 May 2008 was adopted
Directive 2008/52/EC of the Euro-
pean Parliament and the Council on
certain aspects of mediation in civil
and commercial matters, announc-
ing the goal of ensuring better ac-
cess to justice, as part of European
Union policy to establish an area of
freedom, security and justice.

In this regard, mediation can

provide cost-effective ADR mecha-

nisms and quick resolution of dis-
putes in civil and commercial mat-
ters through processes tailored to
the needs of the parties. It is likely
that agreements resulting from me-
diation be complied voluntarily and
help maintaining amicable and sus-
tainable relationship between parties.
Thus, special attention has been
given to ADR issue, requiring
states to promote it in various fields
and now mediation is widely used
worldwide in all kind of disputes,
from divorces and civil lawsuits to
very complex public policy prob-
lems in international disputes.
Many disputes that have not
responded to an initial attempt
at negotiation can still be settled
through mediation, the process be-
ing very often effective. The strategy
of a successful procedure is the abil-
ity of the mediator to create a more
productive discussion than the par-
ties could have had by themselves
and to achieve valuable solution in
order to finally settle the dispute.

[enonp3
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rezolva in sfarsit disputa. Cateoda-
td, scopul medierii este mai curdnd
acela de a imbunatiti relatiile din-
tre partile care se vor mai confrun-
ta in viitor, sau chiar sa le ajute sa
invete cum si abordeze un conflict
cu alte parti in viitor.

ADR este acronimul general ac-
ceptat pentru “solutionare alterna-
tiva a disputelor” si denotd toate
formele de solutionare a conflicte-
loz, altele decét litigiul sau adjude-
carea prin intermediul curtilor de
justitie sau arbitraj. ADR asigura
oportunitatea de a rezolva dispute-
le si conflictele prin utilizarea unui
proces care se potriveste cel mai
unui anumit conlict sau disputd.
Din aceste motive, multi practicanti
de ADR preferd si foloseasc acro-
nimul pentru a denota cuvintele
“solutionare potrivitd a disputelor’
(‘appropriate dispute resolution’)'.

Astfel, ADR implicd nu numai
aplicarea unor metode noi sau di-
ferite de rezolvare a disputelor, dar
si selectia sau design-ul unei proce-
duri care este cea mai potrivita unei
anumite dispute si partilor implica-
te in conflict.

Asadar, domeniul ADR acope-
rd o gama larga de mecanisme si
procese, anume concepute pentru a
asista partile in rezolvarea dispute-
lor in mod creativ si eficient. In ma-
sura in care pot antrena selectia sau
conceptia mecanismelor si procese-
lor, altele decét litigiul formal, aces-
te proceduri nu sunt intentionate sd
substituie adjudecarea curtii, ci mai
degrabd sa o suplimenteze. Cele
mai comune tipuri de ADR includ

>

negocierea, concilierea, medierea si *

unele forme noi de arbitraj.

Medierea este 0 metoda de rezol-
vare a conflictelor cu ajutorul me-
diatorilor profesionisti impartiali.
Beneficiul major al medierii este
evitarea pronuntrii unei decizii ju-
ridice obligatorii de citre o instanta,
care de cele mai multe ori este con-
sideratd nepldcutd cel putin pen-
tru una dintre pérti, si care poate
fi contestata in instantd chiar si in
faza de executare.

Medierea este infinit mai flexibila
in comparatie cu limitele daunelor
judiciare. Acordurile negociate eli-
mind sau reduc in mod substantial

* Asistent universitar Senior de drept
comercial in cadrul Universitatii Spiru Ha-
ret, Facultatea de Drept Bucuresti, Docto-
rand, avocat in cadrul Asociatiei Barourilor
Bucuresti, specializatd in dreptul comercial,
mediere si arbitraj; arbitru Vienna W.C. Vis
Moot in ultimii sase ani.

1 Recent, aceastd metodd a fost numita
- nu in Romania, ci in tarile care au inteles
de mult beneficiile medierii - o metoda po-
trivitd de rezolvare a disputelor, Appropria-
te Dispute Resolution’ Vezi C. Florescu, Me-
diation - an alternative method for settling
commercial dispute resolutions and the pos-
sibility of using it in banking domain, (‘Ro-
mania law perspective in Europe Treaty of
Lisbon, Ed. Hamangiu, 2010, 93-108) si C.
Florescu, Modern Alternative Methods for
Settlement of Commercial Disputes, (Roma-
nian Arbitration Journal, 2007, 1 (1), Ren-
trop & Straton, Bucuresti, 25-30)

riscurile si costurile. Medierea este
un proces de rezolvare a disputelor
care este familiar practicantilor de
drept comercial. Medierea, in faza
incipienta, este exclusiv folositoare
in unele cazuri neprevizute, cos-
tisitoare pentru a fi rezolvate in
instantd, deseori foarte tehnice si
nepotrivite rezolvirii judiciare.

Deoarece costurile unui liti-
giu continud sa creascd, odatd cu
cresterea instabilitdtii economice,
firmele ar putea sé ia in considerare
medierea pentru rezolvarea dispu-
telor. Existd un numér de beneficii
in acest caz.

In primul rénd, partile deseori
se impotrivesc medierii, dar acest
lucru poate fi explicat prin traditie,
educatie si fundal cultural, pe linga
aplicarea rezultatului medierii, care
ar putea necesita constrangerile
statului. In al doilea rand, mai ales
in cazurile comerciale, care pot fi
foarte subiective si unde legea este
deseori contradictorie, medierea
poate deveni cu adevirat eficientd.
In cele din urmd, natura flexibil
si costurile mici ale medierii, in
comparatie cu litigiul si arbitrajul,
pot permite partilor implicate mai
multd libertate in negocierea unor
acorduri de succes.”

In privinta naturii procesului,
medierea este un proces in care
partile se intdlnesc cu o persoa-
na impartiala si neutra, de comun
acord aleasd, care le asistd in nego-
cierea diferentelor dintre ele.

Medierea lasa puterea de deci-
zie exclusiv partilor. Mediatorul
nu decide ceea ce este “corect” sau

bine, nu analizeazd culpa, si nici

nu furnizeaza opinii in legatura cu
meritele sau sansele de succes in ca-
zul solutiondrii in instantd. Mai de-
grabd, mediatorul actioneazd ca un
catalizator intre interesele oponen-
te, incercand sd le aducd impreuna
prin definirea problemelor si elimi-
narea obstacolelor comunicirii, in
timp ce modereazi si ghideaza pro-
cesul pentru a evita confruntarea si
reaua credintd. Totusi, mediatorul
va ciuta concesii de la ambele parti
in timpul procesului.

Medierea poate de asemenea
sa fie descrisd ca o negociere asis-
tata.’ Negocierile asistate prin
mediere pot ajuta la umplerea go-
lurilor. Pértile pot sau nu si fie re-
prezentate de ctre consultant, dar
mediatorul actioneaza in cadrul
procesului medierii ca o persoand
neutra, pentru a ajunge la o solutie
si pentru a incerca rezolvarea dis-
putelor care au aparut intre parti.
De obicei, procedurile discutate

2 Vezi R. Posell, Mediation spells tra-
de dress success, (US: Mediation, Novem-
ber 2008), <http://www.jamsadr.com/files/
Uploads/Documents/Articles/Posell-Media-
tion-Managing-IP-2008-11.pdf>

3 Vezi JAMS Mediation Guide, A Gui-
de to the Mediation Process for Lawyers and
their Clients, http://www.jamsadr.com/me-
diation-guide/

Sometimes the purpose of media-
tion is sooner to improve relation-
ships among the parties who will
have to deal with each other again,
or even to help them learn how to
best handle conflict with other par-
ties in the future.

ADR is the generally accepted
acronym for ‘alternative dispute
resolution’ and denotes all forms
of dispute resolution other than
litigation or adjudication through
the courts of justice or arbitration.
ADR provides an opportunity to re-
solve disputes and conflict through
the utilization of a process that is
best suited to a particular dispute
or conflict. For this reason many
ADR practitioners prefer to use the
acronym to denote the words ‘ap-
propriate dispute resolution’.

ADR thus involves not only the
application of new or different
methods to resolve disputes, but
also the selection or design of a
procedure which is best suited to
the particular dispute and to the
parties in dispute.

The field of ADR therefore covers
a broad range of mechanisms and
processes designed in particular to
assist parties in resolving disputes
creatively and effectively. In so far
as this may involve the selection
or design of mechanisms and pro-
cesses other than formal litigation,
these procedures are not intended
to substitute court adjudication, but
rather to supplement it. The most
common types of ADR include ne-
gotiation, conciliation, mediation
and some new forms of arbitration.

Mediation is a method of resolv-
ing disputes through the aid of im-
partial, trained professional media-
tors. The major benefit of mediation
is avoiding to render a legally bind-
ing decision by a court, which most
of the time is considered unpleasant
at least for one of the parties and
which could be contested in court
even during the enforcement phase.

Mediation is infinitely more flex-
ible in comparison to the limits of
judicial relief. Negotiated agree-
ments eliminate or substantially
reduce risk and cost. Mediation is a
process of dispute resolution that is
familiar to commercial law practi-

* University Senior Lecturer of commerci-
al law at the Spiru Haret University, Bucha-
rest Faculty of Law, PhD Candidate, Bucha-
rest Bar Association lawyer, specialized in
commercial law, mediation and arbitration;
Vienna W.C. Vis Moot arbitrator in the last
six years.

1 Recently this method has been cal-
led - not in Romania, but in countries having
long understood the benefits of mediation -
an appropriate method to settle the dispute,
‘Appropriate Dispute Resolution. See also C.
Florescu, Mediation - an alternative method
for settling commercial dispute resolutions
and the possibility of using it in banking do-
main, (‘Romania law perspective in Europe
Treaty of Lisbon, Ed. Hamangiu, 2010, 93-
108) and C. Florescu, Modern Alternative
Methods for Settlement of Commercial Dis-
putes, (Romanian Arbitration Journal, 2007,
1 (1), Rentrop & Straton, Bucuresti, 25-30).

tioners. Mediation at an early stage
is uniquely useful in some com-
mercial cases that are particularly
unpredictable, expensive to litigate,
often highly technical and unsuited
to judicial resolution.

As litigation costs continue to
rise in the course of increasing
economic instability, companies
may want to consider mediation to
resolve their disputes. There are a
number of benefits to doing so.

First, parties are often reluctant
to mediate, but this can be ex-
plained as a tradition, education
and culture background, beside
the enforcement of the mediation
outcome, which may need the state
coercion. Second, particularly in
commercial cases, which can be
highly subjective and where case
law is often inconsistent, mediation
may become especially effective.
Finally, the flexible nature and low
cost of mediation, as compared to
litigation and arbitration, can allow
parties more freedom to negotiate
successful agreements.?

Regarding the nature of the pro-
cess, mediation is a process wherein
the parties meet with a mutually se-
lected impartial and neutral person
who assists them in the negotiation
of their differences.

Mediation leaves the decision
power totally and strictly with the
parties. The mediator does not de-
cide what is ‘fair’ or ‘right, does not
assess blame nor render an opinion
on the merits or chances of success
if the case were litigated. Rather, the
mediator acts as a catalyst between
opposing interests attempting to
bring them together by defining
issues and eliminating obstacles to
communication, while moderating
and guiding the process to avoid
confrontation and ill will. The me-
diator will, however, seek conces-
sions from each side during the
mediation process.

Mediation can also be described
as an assisted negotiation.’ Assisted
negotiations through mediation
can help bridge the gap. The par-
ties may or may not be represented
by counsel but the mediator acts in
the mediation process as a neutral
to meet solutions and attempt to
resolve the disputes having arisen
between the parties. Usually, the
procedures discussed are those
typically followed in the mediation
of a dispute, however, each case is
different and flexibility is the se-
cret of the mediation process. The
mediator is a neutral, unbiased
party hired jointly by the parties

2 See R. Posell, Mediation spells trade
dress success, (US: Mediation, November
2008),  <http://www.jamsadr.com/files/Up-
loads/Documents/Articles/Posell-Media-
tion-Managing-IP-2008-11.pdf.

3 See JAMS Mediation Guide, A Guide
to the Mediation Process for Lawyers and
their Clients, ~<http://www.jamsadr.com/
mediation-guide/>



sunt cele care in mod normal sunt
urmate in medierea unei dispute,
totusi, fiecare caz este diferit, iar fle-
xibilitatea este secretul procesului
de mediere. Mediatorul este partea
neutrd, impartiala, angajatd de co-
mun acord de ambele parti pentrua
actiona ca facilitator, care incearca
sd asiste partile in atingerea unui
acord acceptabil pentru toti. Ni-
ciun acord sau verdict nu este im-
pus partilor de citre mediator; in
schimb, partile incearcd si ajungd
la un acord comun acceptabil prin
intermediul procesului medierii.
Judecatorii sunt cei care dau decizii
pértilor si emit ordine, nu mediato-
rii. Mediatorilor li se poate cere, pe
timpul medierii, o evaluare a rezul-
tatului probabil al disputei, in cazul
in care ar fi adusd in instantd sau
la curtea de arbitraj. Daci existd o
astfel de evaluare, ea este facuta la
cererea partilor, dar nu este obli-
gatorie, decdt dacd partile cer acest
lucru si sunt de acord. Procedurile
formale din instanta sau curtea de
arbitraj nu sunt prezente in cadrul
medierii. Nu exista reguli de mar-
turie sau proceduri stabilite pentru
prezentarea faptelor sau pozitiilor.
Inainte ca medierea si inceapd,
partile si mediatorul hotardsc asu-
pra procedurilor care vor fi urma-
te. Sunt procedurile partilor; le pot
contura in orice fel pentru a avea
sens pentru ei si mediator. Aceastd
absentd a formalitatilor asigurd o
discutare deschisd a problemelor si
permite schimbul liber de idei. Ast-
fel, devine mai usor sa determini in-
teresele partilor si sd configurezi o
solutie care satisface acele interese.*
Este foarte important de inteles
cd mediatorul nu are autoritate sa
furnizeze o opinie executorie sau
sa constrangd partile citre o deci-
zie, asa cd devine misiunea partilor
sa identifice un acord angajant in
acest proces al medierii. In cazul
in care medierea esueazd, partile se
pot angaja in oricare alt recurs le-
gal disponibil, inclusiv mecanisme
obligatorii, litigiul sau arbitrajul.
Daca mediatorul reuseste si con-
vingd partile ca incheie un acord
scris, acesta are forta unui contract
juridic angajant si aplicabil direct’.

4 Tbidem.

5 Directiva Medierii a UE recunoaste
importanta aplicarii ei si mentioneaza in
paragraful 19 cd “medierea nu ar trebui si
fie privitd ca o alternativd mai slaba a pro-
cedurilor judiciare, in sensul cd “indeplini-
rea acordurilor rezultind din mediere ar
depinde de bunavointa partilor” Totusi, in
timp ce Directiva UE asupra Medierii re-
trage articolul 6 potrivit ciruia statele mem-
bre se asiguré ci e posibil ca partile si faci
un acord scris rezultat din aplicarea medi-
erii, lasa mecanismul sd fie angajat statelor
membre, dupd cum poate fi impus de catre o
instanta sau alta autoritate competentd intr-
0 judecatd sau decizie sau intr-un instru-
ment autentic in concordanta cu legea sta-
telor membre. Vezi si: Edna Sussman, The
Final Step: Issues in Enforcing the Mediati-
on Settlement Agreement, 6 (1-24), <http://
www.sussmanadr.com/docs/Enforcement_

Medierea  este un  proces
confidential, care se desfisoard intr-
un cadru limitat ales de ctre parti,
in timp ce audierile din instante sunt
publice.  Confidentialitatea proce-
durilor medierii incurajeazd partile
si supund disputa lor medierii.
Mediatorul este cel care faciliteaza
crearea unui coridor al comunicarii
intre parti, prin care acestea trebuie
sd gaseasca cel mai bun mod de a
rezolva conflictul dintre ele. Me-
diatorul foloseste tehnici potrivite
si trebuie intotdeauna si incerce sa
imbundtiteasca si sd extindd dialo-
gul dintre parti, pentru a ajunge la o
intelegere. Neutru fiind, mediatorul
nu oferd sfaturi juridice, ci conduce
prtile in procesul de rezolvare a pro-
blemelor, pentru a ajunge la o posibila
solutie la disputa. Asadar, o solutie ac-
ceptabild pentru améandoud partile va
fi mai degrabd respectata, iar partile
pot s reia relatia inainte de escalarea
conflictului.

In consecintd, mediatorul este o
resursd neutrd fird de pret pentru
toti participantii in procesul medierii.
Avocatii, practicantii si orice fel de
profesionist implicat in solutionarea
disputei pértilor si clientii lor fo-
losesc  expertiza, intelepciunea,
experienta i abilitatile unui me-
diator neutru pentru a interpreta
strategii de negociere si a dezvolta
solutii pentru acordul lor. Medi-
atorul mentine procesul focalizat
si il face sd avanseze. Este, asadar,
nevoie ca persoanele neutre, cum
sunt mediatorii, care includ avocati,
fosti judecitori, psihologi i altii, sa
fie profesionisti experimentati, cu o
pregatire foarte buna.”

In cele ce urmeazi, vom rezu-
ma cateva observatii generale asu-
pra principalelor caracteristici ale
procesului de mediere.

1. Formele medierii diferd in
functie de domeniul in care medi-
erea este aplicatd. In trile vestice, si
mai ales in SUA, procesul medieriia
fost mai inti implementat in drep-
tul de familie si in relatiile munca-
management §i apoi pentru proteja-
rea drepturilor consumatorilor. Cu
sigurantd, domeniul comercial, pe
care ne axdm prezentarea, a fost si
continua sa fie cel mai important
domeniu in care procesul medierii
este cel mai potrivit.

2. Medierea poate fi dezvoltata
in relatiile internationale ori locale,
pentru probleme publice sau pri-
vate.

Medierea are o istorie lungd in
relatiile internationale si a devenit
si mai folositd datoritd avantajelor
si beneficiilor, in paralel cu dezvol-
tarea sistemului de stat. Practicantii
au ajuns si considere medierea
parte a arsenalului lor, iar cteva

Fordham_82008.pdf>

6 J.M. Grossman, Clarifying the confi-
dentiality of mediation evidence, (Los Ange-
les Lawyer, April 2004), 14-20

7 Vezi JAMS Mediation Guide.

to act as a facilitator who attempts
to assist the parties in reaching an
agreement that is acceptable to all
of them. No agreement or ruling
is imposed upon the parties by the
mediator; instead, the parties try to
reach a mutually acceptable agree-
ment through the negotiation pro-
cess. It is judges and arbitrators that
render decisions for the parties and
issue orders, mediators do not. Me-
diators may be requested during the
course of mediation to provide their
evaluation of the probable outcome
of a dispute were it to be litigated or
arbitrated. If there is such an evalu-
ation, it is done at the request of the
parties but it is not binding upon
them unless they request and agree
to it. The formal procedures found
in court or arbitration proceed-
ings are not present in mediation
proceedings. There are no rules of
evidence or set procedures for the
presentation of facts or positions.
Before mediation commences, the
parties and the mediator agree
upon the procedures that will be
followed. It is the parties’ proceed-
ing; they can fashion it in any way
that makes sense to them and the
mediator. This absence of formal-
ity provides for open discussion of
the issues and allows the free inter-
change of ideas. Thus, it becomes
easier to determine the interests of
the parties and to fashion a solution
that satisfies those interests.*

It is very important to compre-
hend that the mediator has no au-
thority to render a binding opinion
or bind the parties to a decision,
so it becomes the parties’ mission
to identify a binding agreement in
this process of mediation. In case
the mediation fails, the parties
may engage in any other recourse
legally available to them, including
binding mechanisms, such arbitra-
tion and litigation. If the mediator
succeeds to persuade the parties to
conclude a written agreement, the
latter has a force as a legally binding
and directly enforceable® contract.

Mediation is a confidential pro-
cess that is under way in a limited
frame chosen by the parties, while

4 Ibidem.

5 The EU Mediation Directive recogniz-
es the importance of enforcement and states
in paragraph 19 that ‘mediation should not
be regarded as a poorer alternative to judi-
cial proceedings in the sense that compliance
with agreements resulting from mediation
would depend on the good will of the parties.
However, while the EU Mediation Directive
calls in Article 6 for Member States to ensure
that it may be possible for parties to make
a written agreement resulting from media-
tion enforceable, it leaves the mechanism to
be employed to the Member State as may be

‘made enforceable by a court or other compe-

tent authority in a judgment or decision or in
an authentic instrument in accordance with
the law of the member state See also Edna
Sussman, The Final Step: Issues in Enforcing
the Mediation Settlement Agreement, 6 (1-24),
<http://www.sussmanadr.com/docs/Enforce-
ment_Fordham_82008.pdf>
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the hearings in front of the state
courts are public. Confidentiality
of mediation proceedings encour-
ages the parties to submit their dis-
pute to mediation. * The mediator
is the one that facilitates the crea-
tion of a corridor of communica-
tion between the parties through
which the latter have to find their
best way to resolve the conflict be-
tween them. The mediator uses ap-
propriate techniques and needs to
always try to improve and enlarge
the dialogue between the parties in
order to reach an agreement on the
dispute. As a neutral, the mediator
does not offer legal advice but leads
the parties in the problem solving
process in order to reach a possible
solution of the dispute. Therefore,
an acceptable solution for both
sides will be rather respected and
the parties can resume the relation-
ship before the conflict escalation.

Consequently, the mediator is a
priceless neutral resource to all par-
ticipants in the mediation process.
Lawyers, practitioners and all kind
of professionals involved in solving
parties’ disputes and their clients
use the expertise, wisdom, experi-
ence and skills of a neutral media-
tor to construe negotiation strate-
gies and develop solutions for their
settlement. The mediator keeps
the process focused and moving
forward. It is therefore necessary
that neutrals as mediators, which
include lawyers, former judges,
psychologists, and others, be highly
trained, experienced professionals.”

In the following we will sum-
marize some general considera-
tions about the main features of
the mediation process.

1. The forms of mediation differ
according to the field where the
mediation process is applied. In
western countries, and especially
in the USA, the mediation process
was first implemented in the field of
family law and the labour-manage-
ment relationships and afterwards
also in order to protect the con-
sumer’s rights. Certainly, the com-
mercial field, on which we focus our
presentation, was and continues to
be maybe the most important do-
main in which the process of me-
diation most appropriate.

2. Mediation can be developed in
international or local relationships,
in private or public matters.

Mediation has a long history in
international relations and has be-
come increasingly used thanks to
its advantages and benefits, paral-
lel to the development of the state
system. Practitioners have come
to consider mediation as part of
their arsenal, and some of the early

6 J.M. Grossman, Clarifying the confi-
dentiality of mediation evidence, (Los Ange-
les Lawyer, April 2004), 14-20

7  See JAMS Mediation Guide.
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lucrdri timpurii asupra practicii
medierii sunt dovezi puternice
ale experientei si intelepciunii
lor. In aceastd sferd, medierea
internationald este deseori prestatd
de citre un reprezentant formal al
unui stat, al unei organizatii regi-
onale sau al Natiunilor Unite, ulti-
mele doud ajungand sa predomine
in a doua jumatate a secolului XX.
In acelasi timp, interventii informa-
le realizate de citre persoane res-
pectate si de intermediari religiosi
au inceput si aibd o importantd
crescutd in medierea internationald.
Munca depusi de citre fostul
presedinte american Jimmy Car-
ter si diplomatia calmd neoficiala
a organizatiilor Quakers servesc
drept exemplu.®

3. Este de asemenea esential de
recunoscut o diferentd fundamen-
tald intre medierea din mainile
autoritdtilor publice si formele
obisnuite de mediere, care sunt
realizate de citre institutii private
specializate (cum ar fi Centrul de
Mediere a Disputelor Comerciale
din Roméania - CMDC) sau de ca-
tre mediatori privati numiti direct
de citre parti in timpul acordului
trecut, potrivit Legii Medierii nr.
192/2006.

4. Procesul medierii poate fi obli-
gatoriu sau facultativ.

Sunt unele tari (SUA, Slovenia)
unde medierea in cauzele comer-
ciale si nu numai este organizati
obligatoriu de cétre lege si curtea de
justitie a statului este direct implica-
td in acest proces. Numai in cazul
in care disputa nu poate fi rezolvata
prin aceastd mediere obligatorie, de
obicei condusa de judecétorii de stat
direct, partile au dreptul sa depund
cauza la jurisdictia competenta.

Cea mai frecventd activitate de
mediere utilizata are un caracter fa-
cultativ si este prestata de catre me-
diatori privati numiti prin acordul
partilor direct sau prin intermediul
unei institutii, cum ar i CMDC.

Sunt cteva contracte comerciale
internationale importante in care
partile, pentru inceput, numesc,
printr-o clauza compromisorie, un
mediator neutru, bine cunoscut si
respectat de citre acestea, sau in-
dicd in contract institutia care va
realiza medierea, cum ar fi CMDC.

Acest tip de mediere este similar
in unele privinte “procedurii ad-
judecirii, ce confera in principal
mai multd putere adjudecitorului,
care este obligat dupd discutiile
cu partile sa dea o solutie. Aceastd
solutie nu este executorie §i rimane
ca o sugestie data partilor, care au
dreptul sd acceada instanta de stat

8 RJ. Fisher, Methods of Third-Party
Intervention - Towards Conflict Transfor-
mation, Berghof Handbook for Conflict
Transformation, (Berghof Research Cen-
ter for Constructive Conflict Management,
April 2001), 6 (1-27), <http://www.berghof-
handbook.net/documents/publications/
fisher_hb.pdf>

competenta sau curtea de arbitraj,
pentru a obtine o decizie obligato-
rie, care mai departe poate fi aplica-
td prin mijloace legale.

5. Medierea poate fi aplicatd in-
tre doud parti pentru a solutiona
anumite dispute in cadrul relatiilor
bilaterale, dar poate de asemenea
sd implice mai multe parti si mai
ales in cazurile in care partea neu-
tra este chematd pentru a asista in
litigiile multilaterale sau negocieri.
Complexitatea mai mare si pro-
vocdrile unor astfel de interventii
multilaterale au devenit de abia de
curdnd subiectul atentiei teoretice
si practice in domeniul medierii.’

6. Este de asemenea posibild ana-
liza a diferite forme de mediere in
relatie cu momentul si perioada
cand acest proces este prestat.

Ca reguld, medierea poate fi folo-
sita pentru rezolvarea disputelor. In
ultimii ani, implicarea mediatorilor
a fost din ce in ce mai mult accep-
tatd in fazele incipiente ale negoci-
erilor complexe, implicind multe
pérti, incluzénd nu numai dezvolta-
re de proiecte, dar si societati mixte,
fuziuni si achizitii si alte contracte
multipartite.

Dacd este acceptat de toate
partile, un specialist neutru deseori
poate face diferenta intre incheie-
rea unui acord sau nu. Un mediator
de acorduri este un simplu consilier
neutru, de obicei un avocat speci-
alizat pe comercial, functionand
ca intermediar sau facilitator. In
consecintd, in faza de negociere a
unui contract de afaceri important,
va fi folositor daca partile apeleaza
la un tert, un mediator specializat
pentru a gisi cea mai buna for-
muld in cazul clauzelor majore din
contract, acceptabile pentru toate
partile implicate.

De multe ori, un mediator ne-
utru poate facilita managementul
procesului de negociere, ajutand
partile sa-si inteleagd pozitiile si sti-
mulind gandirea creativa, pentru a
ajuta partile sd ajunga la o solutie
castig-castig. In acest rol mai activ,
mediatorul neutru devine ce este
din ce in ce mai recunoscut ca “me-
diator de tranzactii”"*

Utilitatea ~ medierii,  axatd
pe diagnosticarea potrivita i
imbunatatirea relatiilor, tine de ro-
lul complementar foarte folositor
pe care 1l joac, in special in aceas-
ta fazd de pre-negociere, in care
tertul actioneazd pentru facilitarea

9 Ibidem.

10 M. Hager, R. Pritchard, Deal Medi-
ation: How ADR techniques can help achie-
ve durable agreements in the Global Markets,
(Transnational Dispute Management, Volu-
me I, issue 01, February 2004), <http://www.
transnational-dispute-management.com/
samples/freearticles/tvl-1-article_53.htm>

11 Vezi de asemenea in aceasta privin-
td, M. Daiker, No ].D. Required: The Criti-
cal Role and Contributions of Non-Lawyer
Mediators, (The Review of Litigation, July
2005),  <http://www.allbusiness.com/legal/
mediation/907653-1.html>

works on the practice are powerful
testimonials to their personal expe-
rience and wisdom. In this sphere,
international mediation is often
performed by a formal representa-
tive of a state, regional organization,
or the United Nations, with the
latter two coming to predominate
in the second half of the twentieth
century. At the same time, informal
interventions by esteemed persons
and religious intermediaries have
come to be of an increasing impor-
tance in international mediation.
The current work of former U.S.
President Jimmy Carter and the
quiet unofficial diplomacy of the
Quakers serve as illustrations.®

3. Tt is also essential to recognize
a fundamental difference between
mediation in the hands of public
authorities and ordinary forms
of mediation which are realized
by specialized private institutions
(such as CMCD - Centre of the
Mediation of Commercial Dis-
putes - in Romania) or by private
mediators appointed directly by the
parties throughout their previous
agreement, according to the Media-
tion Law no. 192/2006.

4. The process of mediation could
be a mandatory or a facultative one.

There are some countries (USA,
Slovenia) in which the mediation
process in commercial and other
matters is organized mandatorily by
law and the state court justice is di-
rectly involved in this process. Only
if a dispute cannot be settled by this
mandatory mediation, usually con-
ducted directly by state judges, the
parties have the right to submit the
matter to the competent jurisdiction.

The most frequently used media-
tion activity has a facultative char-
acter and is performed by private
mediators appointed by agreement
of the parties directly or through a
mediation institution such as the
Romanian CMCD.

There are some important inter-
national commercial contracts in
which the parties, for the beginning,
appoint by a compromisory clause
a neutral mediator, well-known
and respected by them, or they in-
dicate in the contract the institution
which will realize the mediation,
such as CMCD.

This kind of mediation is similar
in some way to the ‘adjudication
procedure, which confers in princi-
pal more power to the adjudicator,
who is obliged after the full discus-
sions with the parties to render a
solution. This solution is not man-
datory and remains as a suggestion
to the parties which have the right

8 RJ. Fisher, Methods of Third-Party
Intervention - Towards Conflict Transfor-
mation, Berghof Handbook for Conflict
Transformation, (Berghof Research Cen-
ter for Constructive Conflict Management,
April 2001), 6 (1-27), <http://www.berghof-
handbook.net/documents/publications/
fisher_hb.pdf>

to accede to the competent state
court or to an arbitration tribunal
in order to obtain a mandatory de-
cision, which could be further en-
forced by legal means.

5. Mediation can be applied be-
tween two parties in order to set-
tle some disputes in their bilateral
relationships, but can also involve
multiple parties and especially in
the case when the neutral party is
called upon to assist in multilat-
eral litigations or negotiations. The
greater complexity and challenge
of such multilateral interventions
have only recently become the sub-
ject of theoretical and practical at-
tention in the mediation field.’

6. It is also possible to analyze
different forms of mediation in re-
lation with the moment and period
when this process is performed.

As a rule, mediation may be used
for resolving disputes. In recent
years, the involvement of mediators
has been more and more accepted
in the earliest stage of complex, mul-
tiparty negotiations, including not
only project development, but also
joint ventures, mergers and acquisi-
tions and other multiparty contracts.

If accepted by all parties, a neu-
tral specialist can often make the
real difference between concluding
an agreement or not. A deal media-
tor is simply a neutral adviser, usu-
ally a specialized commercial law-
yer, functioning as an intermediary
or facilitator.”” Consequently, in the
negotiation stage of an important
business contract, it will be useful
that the parties apply to a third spe-
cialized mediator in order to find
the best formula for some major
clauses of the contract, acceptable
for all the involved parties.

Often a neutral mediator can
facilitate managing the negotiating
process, helping the parties to un-
derstand each other’s positions and
stimulating creative thinking in
leading the parties to reach a win-
win solution. In this more active
role, the neutral mediator becomes
what is increasingly recognized as a

‘deal mediator’"!

The utility of mediation, with its
focus on proper diagnosis and im-
provement of relationships, resides
in the very useful complementary
role that it can play, especially in
this pre-negotiation stage, in which
the third-party works to facilitate
a negotiated settlement on sub-

9 Ibidem.

10 M. Hager, R. Pritchard, Deal Medi-
ation: How ADR techniques can help achie-
ve durable agreements in the Global Markets,
(Transnational Dispute Management, Volu-
me I, issue 01, February 2004), <http://www.
transnational-dispute-management.com/
samples/freearticles/tvl-1-article_53.htm>

11 See also in this respect, M. Dai-
ker, No J.D. Required: The Critical Role
and Contributions of Non-Lawyer Media-
tors, (The Review of Litigation, July 2005),
<http://www.allbusiness.com/legal/mediati-
0n/907653-1.html>



unui acord negociat prin folosirea
ratiunii, persuasiunii, controlului
eficient al informatiei §i sugerarea al-
ternativelor. Aici neintelegerile sunt
clarificate, aspectele emotionale
sunt separate de cele fundamentale,
si este construit un sentiment de
incredere, pe care partile il pot ad-
opta in cadrul negocierilor."” Este
important de luat in considerare ci
mediatorul nu reprezinta interesele
nici uneia dintre parti. Mediatorul
ghideazd pirtile printr-o discutie
preliminard a procesului, apoi le
ajutd sa defineascd aspectele care
trebuie adresate in vederea atingerii
unei solutii, apoi faciliteaza explora-
rea factorilor relevanti ai fieciruia
dintre aceste aspecte, si in final asis-
td partile s conceapa optiuni si sd
ajungd la o solutie eficientd.

Pare evident ci existd unele
combinatii de negociere si mediere
care reduc riscul de blocaj al ne-
gocierilor, pot anticipa conflictele,
previn disputele si de aceea conduc
partile in sondarea de aranjamente;
astfel existd bune motive pentru
0 promovare activd a unui spe-
cialist legal nou - “mediatorul de
tranzactii’ neutru - care actioneazd
pentru toate partile implicate.

Medierea poate interveni in
timpul unui litigiu in asteptare (in
fata instantei sau a unui tribunal de
arbitraj) sau inainte de inceperea
oricdreia dintre acele proceduri. In
prima situatie, procedura se va sus-
penda potrivit codului de procedu-
rd civild; in a doua situatie, potrivit
Regulilor Procedurii de Mediere
(art. 12 (5).

7. In general, in majoritatea ca-
zurilor, sistemul judiciar este su-
praincrcat, coplesit si aspird la mai
multd modernitate. Existd o lipsd
de confort in ceea ce priveste siste-
mul judiciar, ceea ce este o reflectie
a societdtii noastre.

Medierea este o masura de paci-
ficare a conflictelor, care are scopul
unei justitii calificate, mai flexibila
si mai moderna.

Partile se pot reconstrui, relatiile
viitoare se pot pastra, conflictele
pot fi pacificate; partile, care si-au
asumat responsabilitatea, isi g-
sesc propriile solutii, pe cat posibil
aproape de interesele lor si departe
de violenta si publicitatea dezbate-
rilor juridice.

Sunt rare situatiile in care con-
flictele sunt limitate numai la partile
implicate in proces: conflictele cu-
plurilor care divorteazd afecteazd
intreaga familie, litigiile de muncd
au repercusiuni asupra a ceea ce-l
inconjoard pe cel demis si asupra
intregii afaceri, procesele comerci-
ale implica toate pértile din afacere
si atrag cu sine terminarea relatiilor
comerciale, si in unele cazuri chiar
inchiderea definitiv a afacerii.

Criza autoritdtii morale, care re-

12 RJ. Fisher, Methods of Third-Party
Intervention, 11,12.

zolvd majoritatea conflictelor dintre
oameni, a produs o explozie de liti-
gii in majoritatea statelor europene,
care a condus la incapacitatea de
rezolvare a conflictului fird a recur-
ge la judecétor. Dar in zilele noastre
cautam o evolutie a actului judeca-
toresc. Concilierea condusé de catre
un judector si medierea insarcinata
unui tert sunt unelte aditionale date
sistemului, pentru a permite inde-
plinirea misiunii sale. Aceste unel-
te sunt destinate regandirii rolului
traditional al mediatorului, care de
obicei decide cazul ca un judecitor,
in concordantd cu statul de drept,
adaugind o perspectivd mai distan-
td si mai obiectivd, astfel contribu-
ind la pacea sociala si prosperitate.

Rezolvarea unui conflict pe alte
cdi decat cel clasic judiciar a deve-
nit indispensabil intr-o societate
care este slabitd de complexitatea
regulilor sale de functionare si de
individualismul ~ membrilor s
Concilierea si medierea permit,
prin favorizarea intelegerii comune
a partilor aflate in litigiu, si rezolve
disputele intr-un mod permanent.

8. Rezultatul final al unei
intelegeri este consecinta litigiului,
dar aceasta nu ar trebui s fie invin-
sa de principala cauza a litigiului.

Mediatorul nu trebuie sa se pla-
seze in centrul litigiului si s deci-
dd asupra aspectelor conflictului
in urma propriei perceptii, ci este
necesar ca partile s fie plasate in
centrul litigiului.

Medierea ia in considerare toate
aspectele conflictului gandit ca un
intreg. De asemenea, aduce laolalta
toti actorii participanti in conflict. Va
permite partilor sd nu uite acordul
lor sau sa uite de trecut, i sd recreeze
intre ei alte relatii, in care va fi pastrat
tot ceea au trait. Medierea a permis
pacificarea conflictelor, iar singurul
regret verbalizat de citre pirti la
starsitul medierii e acela cd medierea
nu li s-a propus mai devreme.

Numai prin abandonarea pozitiei
de a sti cine a avut dreptate si cine a
gresit, cine a fost executantul si cine
a fost victima, se ajunge la satisfa-
cerea nevoilor si intereselor funda-
mentale ale partilor, si s-a putut gasi
un raspuns care a rezolvat conflictul.

Medierea permite partilor sa se
elibereze de termenii litigiului si sa
gaseascd un acord potrivit interese-
lor lor. In timp ce solutia litigiului
prin aplicarea statului de drept este
rigidd, solutia gasitd in mediere este
flexibild, inovatoare si pragmatica,
de aceea, mai bine adaptata inte-
reselor fiecareia dintre parti. Inte-
resele ambelor parti pot fi aparate,
deoarece o judecatd nu ar fi putut
ajunge la o astfel de solutie, pentru
cd judecdtorul este constrans de
termenii §i conditiile litigiului si
de citre lege. De aceea, in medie-
re, imaginatia partilor de a gisi un
acord este fertild.

9. Ceea ce 0 persoand ar trebui

stantive issues through the use of
reasoning, persuasion, effective
control of information, and sugges-
tion of alternatives. Here misunder-
standings are cleared up, emotional
issues are separated from the sub-
stantive ones, and a sense of work-
ing trust is built which the parties
can then take into negotiations."”
It is important to take into consid-
eration that the mediator does not
represent either party’s interests.
The mediator guides the parties
through a preliminary discussion
of the process, then helps them de-
fine the issues that need to be ad-
dressed in order to reach a resolu-
tion, then facilitates an exploration
of the factors relevant to each of
those issues, and finally assists the
parties to brainstorm options and
develop an effective solution.

It seems clear that there are some
combinations of negotiation and
mediation which reduce the risk of
blocking the negotiation, may an-
ticipate conflicts, prevent disputes
and therefore lead the parties to
sounder contractual arrangements;
hence there are good reasons for an
active promotion of a new legal spe-
cialist - the neutral ‘deal mediator’ -
who acts for all the involved parties.

Mediation could intervene dur-
ing a pending litigation (in front of
a court of law or arbitral tribunal) or
before any kind of those procedures
commences. In the former case, the
procedure will suspend according to
the civil procedure code; in the latter,
through in a minute (art. 12 (5) of
the Rules of Mediation Procedure).

7. In general, in most cases, the ju-
dicial system is overwhelmed, stuffed,
and aspires to more modernity. There
is discomfort in the judicial system,
which is a reflection of our society.

Mediation is a measure of paci-
fication of conflicts, which has the
purpose of a qualified justice, more
flexible and more modern.

The parties can reconstruct
themselves, future relations can be
preserved, conflicts may be paci-
fied; the parties, who have taken
their responsibilities, find their own
solution, as close as possible to their
interests and far from the violence
and publicity of the judicial debates.

It is rare that conflicts are limited
only to the parties in the trial: the
conflicts of couples who divorce af-
fect all the family, labour litigation
has repercussions on the surround
ings of the fired employee and the
whole business, the commercial tri-
als involve all the parties in the busi-
ness and bring about the termina-
tion of the commercial relationship,
while even, in some cases, resulting
in the definite closing of the business.

The crisis of the moral author-
ity solving most conflicts between
people has produced an explosion

12 RJ. Fisher, Methods of Third-Party
Intervention, 11,12,

medierea, tehnica si arta

of litigation in most European
countries that led to the incapac-
ity to settle the conflicts without
recourse to a judge. But nowadays
we are seeking for an evolution in
the act of judging. The conciliation
led by a judge and the mediation
entrusted to a third party, are ad-
ditional tools given to the system to
permit fulfilling its mission. These
tools are meant to rethink the tradi-
tional role of a mediator, which usu-
ally decides the case like the judge,
according to the rule of law, while
adding thereto a more distant and
objective perspective, thus contrib-
uting to social peace and prosperity.

Settlement of conflicts in some
other way than the classic judicial
one has become indispensable in a
society, which is weaken by the com-
plexity of its functioning rules and
by the individualism of its members.
Conciliation and mediation allow,
by favouring the mutual compre-
hension of the litigating parties, to
settle disputes in a permanent way.

8. The final outcome of a settle-
ment is the consequence of the litiga-
tion, but this should not be overcome
by the principal cause of the litigation.

The mediator should not place
himself at the centre of the litiga-
tion and decide the issue of the
conflict following his own percep-
tion, but it is necessary to place the
parties at the centre of the litigation.

Mediation takes into considera-
tion all the aspects of the conflict tak-
en as a whole. It brings also together
all the actors in the conflict. It will
permit the parties not to break their
agreement or forget their past, but to
recreate between them some other
relationship where all that they have
lived through will be preserved. Me-
diation has permitted pacification
of conflicts and that the sole regret
verbalized by the parties, at the end
of the mediation, could be that it had
not been proposed to them earlier.

It is by abandoning the position
of knowing who was right and who
was wrong, who the executioner
was and who the victim was, that
satisfaction of the parties’ funda-
mental needs and interests was
reached, and an answer which set-
tled their conflict was found.

Mediation permits the parties to
free themselves from the terms of the
litigation and to find an agreement
consistent to their interests. While the
solution to the litigation by the appli-
cation of the rule of law is rigid, the
solution found in mediation is flexible,
innovative and pragmatic and there-
fore, better adapted to the interests
of each of the parties. The interests of
both parties could be safeguarded, be-
cause a judgment could not have come
to such solution as the judge is bound
by the terms and conditions of the liti-
gation and by the law. That is why in
mediation the imagination of the par-
ties to find an agreement is fertile.
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sa caute pentru a-si rezolva disputa
este (i) un acord usor executat si (ii)
un proces flexibil si adaptat.

(i) se poate spune cd nu are nici
un rost sd livrezi decizii ce nu sunt
executate, sau care sunt executa-
te cu dificultate pentru cd nu sunt
acceptate si cd nu este folositor sa
emiti judeciti pentru un litigiu care
va continua apoi intr-un nou litigiu.

In tarile care aplicd aceastd meto-
da alternativa de rezolvare a dispu-
telor, medierea a aratat c in cauzele
comerciale si civile existd acorduri
in aproximativ 80% dintre cazuri, si
cd au fost executate fara dificultate
si foarte rapid.”® Suntem de parere
cd si sistemul roménesc trebuie sa

13 B. Blohorn Brenneur, Vice Presedin-
te Fondator al GEMME (European Associa-
tion of Judges for Mediation), la First Inter-
national Conference of Judicial Mediation
(Mediation, the universal language of con-
flict resolution), (Paris, Palais du Luxembo-
urg, October 16-17, 2009).

Statisticile Camerei Sociale a Curtii de
Apel de la Grenoble, care a incercat un expe-
riment pe mediere si a ordonat mai mult de
1.000 de medieri intre 1996 si 2005, demon-
streazd cd in 15% dintre cazuri, angajatorul
a propus in mediere un numdr mai mare
decit numérul condamnarilor din prima
instanta la care apelase, si cd in 45% din ca-
zuri, numarul a fost egal cu condamnérile in
instanta. Este, deci, nepotrivit si mentinem
ideea cd medierea forteazi angajatul si ca-
pituleze. Intre 70 la 80% dintre medieri
a dus, in trei luni, la acorduri cstig-castig
care sunt executate in mod spontan pentru
cd sunt acceptate. Cvasi-totalitatea celor 700
de acorduri pe care Curtea de Apel de la Gre-
noble le-a omologat au fost deja executate la
audierile pentru omologare.

se adapteze la aceasta practicé si cd
ar trebui sa schimbe Codul Civil si
Codul de Procedura Civila pentru a
putea include o procedura speciala
care sd dea acordului de mediere
forta legald a unei sentinte.

Medierea permite incheierea de
acorduri la care partile adera si in
consecinta, o justitie mai rapida si
mai eficientd. Departe de costurile
judiciare in crestere si pierderea de
timp, medierea, din contra, permi-
te salvarea de timp si bani, atunci
cand acordurile sunt obtinute in
mai putin de 3 pand la 5 luni si exe-
cutate voluntar.

(ii) datoritd metodelor sale spe-
cifice care autorizeazd mediatorul
s aibd discutii separate cu fiecare
parte, medierea permite stergerea
tensiunii si aduce flexibilitate pro-
cesului juridic. Procedurile contra-
dictorii nu sunt de obicei aplica-
bile in mediere. Mediatorul poate
sd vorbeasca singur cu una dintre
parti si sa nu dezvaluie continu-
tul acestei discutii celeilalte parti.
Aceastd flexibilitate nu poate fi de
imaginata in procedurile juridice.
Totusi, se cer garantii cu privire la
etica mediatorului. De aceea este
important ca mediatorii si adere
la Codul de Eticd. Medierea nu tre-
buie si fie un obstacol la un proces
drept, in acceptiunea Sectiunii 6 a
Conventiei Europene. "

- Continuarea in numarul urmator -

9. What one should look for in
order to settle its dispute is (i) an
agreement easily executed and (ii) a
flexible and adapted process.

(i) One could say that there is no
point in rendering decisions that are
not executed, or that are executed
with difficulty because they are not ac-
cepted, and that it is not useful to ren-
der judgments for a litigation that will
continue thereafter in a new litigation.

In the countries that apply this
alternative method of solving the dis-
putes, mediation showed that in com-
mercial and civil matters, there were
agreements in approximately 80% of
the cases and that they were executed
without difficulty and very rapidly.”

13 B. Blohorn Brenneur, Founding
Vice President of GEMME (European Asso-
ciation of Judges for Mediation), at First In-
ternational Conference of Judicial Media-
tion (Mediation, the universal language of
conflict resolution), (Paris, Palais du Luxem-
bourg, October 16-17, 2009).

The statistics of the Social Chamber of the
Court of Appeal of Grenoble, which has at-
tempted a mediation experience and ordered
more than 1,000 mediations between 1996 and
2005, demonstrate that in 15% of the cases, the
employer proposed in mediation an amount
greater that the amount of the conviction in
first instance which he had appealed, and that
in 45% of the cases, the agreed upon amount
was equal to the conviction in the judgment. It
is therefore inaccurate to maintain that mediati-
on forces the employee to surrender. 70 to 80%
of the mediations gave rise, in three months, to
win-win agreements that are spontaneously
executed because they are accepted. The quasi
totality of the 700 agreements that the Court of
Appeal of Grenoble has homologated were al-
ready executed at the hearing for homologation.

We are of opinion that also the Ro-
manian system has to adapt to this
practice and should change the Civil
Code and Civil Procedural Code in
order to include a special procedure
giving the mediation agreement the
legal force of a judgment.

Mediation permits the conclu-
sion of agreements to which the
parties adhere and consequently, a
more rapid and efficient justice. Far
from increasing judicial costs or in-
ducing waste of time, mediation, on
the contrary, permits saving time
and money when the agreements
are obtained in less than three to five
months and executed voluntarily.

(ii) Thanks to its specific methods
that authorize the mediator to have
separate discussions with each party,
mediation permits tension to fall
and brings flexibility to the judicial
process. Contradictory proceedings
usually are not applicable in media-
tion. The mediator may speak alone
with the party and not reveal to the
other the content of the discussion.
This flexibility cannot be imagined
in judicial proceedings. However
guarantees are required as to the
ethics of the mediator. That is why it
is important that mediators adhere
to Codes of Ethics. Mediation must
not be an obstacle to a fair trial in
the meaning of Section 6 of the Eu-
ropean Convention. ]

- To be continued -

DE LA TRIBURILE LOCALE $I
CONSILIILE BATRANILOR LA SA-
TELE GLOBALE $1 JUDECATORII
PRIMITIVI: EVITAREA BABILONU-

LUI (PARTEAA 3A)

FROM LOCALTRIBES AND
ELDERS COUNCILS TO GLOBAL
VILLAGES AND SAVAGE JUDGES:

AVOIDING

BABYLON

(PART 3)

GABRIELA CALBUREANU

.. justitia nu este legea. Justitia
este ceea ce ne da impulsul, forta sau
miscarea de a imbunatati legea ..."

B: »Postmodernismul ju-
ridic impdrtaseste caracteristici
asemanatoare acelora care au aparut
in domenii sociale diferite”? Teore-
ticienii de drept au subliniat inadec-
varea crescuta a ierarhiilor juridice
moderne, care nu mai pot cuprinde
complexitatea practicilor si com-
portamentelor globale. Trebuiau sa
fie, la fel ca oricare alta institutie
moderna, un pic descentralizate,
deconstruite si dezorganizate. Inte-

1 Deconstruction in a nutshell: o con-
versatie cu Jacques Derrida editata de John
D. Caputo, pag. 125

2 Brendan J. Edgeworth, Legal Postmo-
dernization, in Consequences of Modernity
in Contemporary Legal Theory (Dunker &
Humblot, Berlin, 1998), pag. 117

lectuali ca Le Moigne vad pierderea
ordinii si a unitatii ca momente
necesare si creative in evolutia legii.
El se refera la: capacitatea pe care
sistemele legale ar trebui sa le aiba
in tolerarea - si chiar in crearea-
anumitor ambiguitati si echivocuri,
redundante si chiar dezordini in ca-
drul articulatiilor sale interne, dar si
externe, pentru a facilita conditiile
pentru anumite momente inovatoa-
re de organizare proprie.”?
Structurile sociale rigide tre-
buiau sa se dezagregheze si sa se
re-organizeze pentru a reflecta mis-
carea catre globalizare. Conditia
post-moderna a devenit fundalul
cultural al globalizarii, si de aici, a
insasi societatii vestice. Globali-
zarea erodeaza Statul si pretentiile
sale teritoriale de suprematie legala.

3 Citat in ,Legal system between or-
der and disorder’, de Michel van de Kercho-
ve and Francois Ost, Oxford University Pre-
ss, 1994 (retiparita 2002)

GABRIELA CALBUREANU

..justice is not the law. Justice is
what gives us the impulse, the drive, or
the movement to improve the law ...!

B: “Legal postmod-
ernization shares characteristics
analogous with those which have
occurred in the various social
domains™.  Legal theorists had
emphasized the increasing inad-
equacy of the modern legal hierar-
chies unable to contain any longer
the increased complexity of the
global practices and behaviours.
They needed to be, just as the other
modern institutions, decentred, de-

1 Deconstruction in a nutshell: a con-
versation with Jacques Derrida edited by
John D. Caputo, page 125

2 Brendan J. Edgeworth, Legal Postmo-
dernization, in Consequences of Modernity
in Contemporary Legal Theory (Dunker &
Humblot, Berlin, 1998), page 117

constructed and disorganized a bit.
Scholars like Le Moigne see the loss
of order and unity as necessary and
creative moments in the evolution
of the law. He refers to: the capac-
ity that legal systems should have,
to tolerate — and even create- some
ambiguities and  equivocations,
some redundancies and even some
disorders within their internal as
well as external articulations, so
as to facilitate the conditions for
some innovative moments of self-
organization.”?

Rigid social structures needed to
disaggregate and re-organise as to
reflect the movement towards glo-
balization. The postmodern con-
dition became the cultural back-
ground of the globalization and
thus, of the Western society itself.

3 Cited in “Legal system between or-
der and disorder”, by Michel van de Kercho-
ve and Frangois Ost, Oxford University Pre-
ss, 1994 (reprinted 2002)



O lume globalizata si interdepen-
denta in crestere...a condus la limite
teritoriale stricte asupra jurisdictiei
din ce in ce mai ineficiente™ Le-
gea nu poate fi continuta in cadrul
granitelor nationale; este acum fara
Stat. In perioada postmodernismu-
lui, unitatea si ierarhia sistematica a
legii, caracteristici ale modernizarii
sale, se rup.

Numele marelui “paradoxofier”
nu este nici “Jacques Derrida’, nici

“Niklas Luhmann”. Numele sau este

“globalizare”. Dubiile frecvente in le-
gatura cu ierarhia legii, care au fost
atat de usor reduse la tacere in tre-
cutul statelor nationale nu mai pot fi
acum trecute la tacere. Explodeaza
in fata caracterului de “fara stat” a
lex mercatoria si alte practici care
produc legi globale fara stat. Globa-
lizarea legii este ceea ce omoara tatal
suveran (...) .° (citari omise)

Singurul - acum impovarat- Su-
veran s-a dizolvat intr-o multitu-
dine de suverani - forme valide
ale producerii legii, ceea ce face
ca Unicul Rege sa aiba doua, trei,
patru..multe  corpuri!® Peisajul
juridic emergent are o pluralitate
nesistematica de surse de drept.”
Metaforele moderne ale dreptului
referitoare la autonomie, unitate si
inchidere fac loc pluralitatii si des-
chiderii® Limitele dintre “public”

- “privat’, “stat reguli” - “reguli au-
to-impuse’, “subiectiv’ - “obiectiv”
devin imprecise. Sistemul juridic
ca un tot devine de-diferentiat: ...
normele prin care se rezolva dis-
putele sunt acum mult mai greu de
clasificat cu precizie, deoarece dis-
cursurile juridice si non-juridice
devin interconectate institutional.”

Diversificarea surselor juridice
s-a suprapus informalismului cres-
cand al procedurilor juridice. Mai
multe cazuri sunt acum rezolvate
la masa medierii. Normele juridice
ale surselor multiple sunt luate in
serios de catre oficialii instantelor.
Procesele in instanta sunt acum
percepute ca medieri esuate: (...)
curtile traditionale impun partilor
obligatii dintre cele mai extinse
spre conciliere inainte de a se pre-
zenta in instanta. Aceasta poate lua
forma unei trimiteri catre un nego-
ciator specialist sau catre mediere
directa condusa de judecatori.”

Aceasta reprezinta o ruptura de
credinta moderna, conform ca-
reia dreptul obiectiv formal este
forma suprema de justitie si ca ar
trebui extins ct se poate de depar-

4 Kal Raustiala, The Geography of Justice,
73 Fordham L. Rev. 2501, (2005) la pag. 2512

5 Gunther Teubner, The King's Many
Bodies: The self-deconstruction of Law's hi-
erarchy, Supra note 22, la pag. 769

6 Idem, la pag. 777

7 Brendan Edgeworth, “Law Modernity,
Postmodernity’, la pag. 203

8 Idem, la pag. 165
9 Idem, la pag. 165
10 Idem

te.!! Pacea este acum restabilita in
principal prin moduri alternative
de rezolvare a disputelor, fundatia
noil pax americana. Dreptul post-
modern minimizeaza rolul jucat de
paix bourgeoise,” incifrata in siste-
mele juridice ierarhice si in codu-
rile de legi.

Astfel, judecatorul postmodern
este un mediator, propovaduitor
al pax americana bazat pe moduri
alternative de rezolvare a disputelor.
Este un bricoleur, reconstruieste
precedentul si presteaza diferite
sarcini de “constructie juridica’ cu
orice fel de materiale la indemana.
In timp ce inginerul executa sarci-
nile si proiectele ghidat de un set
de postulatii si cunostinte practi-
ce, bricoleurul este orientat catre
obiectiv. Judecatorul bricoleur are
o minte primitiva (Levi-Strauss),

in sensul ca nu urmeaza reguli ex-
plicite restrictive sau tehnici proce-
durale. El se ocupa cu procedurile
rapide, flexibile si eficiente - vezi
de exemplu art. 46 al Codului de
Procedura Civila al Quebec: instan-
tele si judecatorii au toatd puterea
necesara pentru exercitiul juris-
dictiei lor. Ei pot, in orice moment
si orice privinta, indiferent daca e
vorba de prima instanta sau cea de
apel, sa emita ordine de aparare a
drepturilor partilor, pentru perioa-
da si in conditiile pe care ei le pot
determina. De asemenea, acestia
pot, in cazurile prezentate lor, sau
chiar din proprie initiativa, sa emi-
ta sanctiuni sau avertismente, ho-
tarari de retinere sau sa le declare
nefondate, si sa faca astfel de ordi-
ne potrivite pentru cazurile in care
legea nu mentioneaza o solutionare
specifica.”

In mod traditional, judecatorul
este chemat sa gaseasca un numitor
comun intre valori aparent irecon-
ciliabile, cum ar fi libertatea viola-
ta a cuiva si valoarea ei baneasca
(compensare baneasca). Cum su-
gera si Kant, daca lucrurile au ori

11 Helen M. Stacy, “Postmodernism
and Law” (Ashgate Dartmouth, 2001)

12 André-Jean Arnaud, Du jeu fini au
jeu ouvert : vers un droit post-moderne, in :
« Le jeu : un paradigme pour le droit », sub
indrumarea lui Frangais Ost et Michel van
Kerchove

13 Art. 46 of Quebec Code of Civil Pro-
cedure

medierea, tehnica si arta

Globalization erodes the Nation ble. Legal norms of plural sources
State and its territorial pretensions are taken seriously by the court of-
of legal supremacy. «An increasing- ficials. Trials before the courts of
ly interdependent and globalized law are perceived now to be failed
world... rendered strict territorial mediations: (...) the traditional
limits on jurisdiction increasingly courts are imposing ever-widening
unworkable.»* Law cannot be con- obligations on parties to conciliate

tained within the national borders;
it is now without a State. During
the postmodernism the unity and
systematic hierarchy of the law,
characteristics of its modernization,
fracture:

The name of the great paradoxi-

their differences before coming to
court. This may take the form of
reference to a specialist negotiator
or direct mediation by judges.®
This represents a break with the
modern belief that the formal ob-
jective law is the supreme form of

fier is neither “Jacques Derrida” nor justice and that it should be extend-
“Niklas Luhmann’. Its name is “glo- ed as far as possible!’. Peace is now
balization”. The recurrent doubts restored primarily by alternative

about law’s hierarchy so easily si-
lenced in the nation-states’ past can
be silenced no more. They explode
in the face of the “statelesness” of
lex mercatoria and other practices

modes of dispute resolution, foun-
dation of the new pax americana.
The postmodern law minimizes the
role played by the paix bourgeoise'?
encrypted in hierarchic legal sys-

tems and codes of laws.

Thus, the postmodern judge is
a mediator, the apostle of the pax
americana based on alternative
modes of dispute resolution. He is
a bricoleur, reconstructs the prec-
edent and performs various “legal
construction” tasks with whatever
“materials” happen to be at hand.
While the engineer executes tasks
and projects guided by a set of
theoretical postulates and practi-
cal knowledge, the bricoleur is
goal oriented. The judge bricoleur
has a savage mind (Levi-Strauss)
that produce global laws without in a sense that he does not follow
the state. It is globalisation of law explicit restrictive rules or proce-
that is killing the sovereign-father dural techniques. He is in charge
(...) .* (citations omitted) of fast, flexible and efficient proce-
The one single - now over- dures - see for example at. 46 of the
whelmed - Sovereign dissolved into  Quebec Code of Civil Procedure:
a multitude of sovereigns - equally The courts and judges have all the
valid forms of law producing that powers necessary for the exercise of
made The One King to have Two, their jurisdiction. They may, at any
Three, Four, ... Many Bodies!® The time and in all matters, whether in
emergent legal landscape has an first instance or in appeal, issue or-
unsystematic plurality of sources of ders to safeguard the rights of the
law”” The modern law’s metaphors parties, for such time and on such
of autonomy, unity and closure conditions as they may determine.
give way to plurality and openness®. As well, they may, in the matters
Limits between “public” - “pri- brought before them, even on their
vate’, “state rules” - “self-imposed own initiative, issue injunctions or
rules’, “subjective” - “objective” be- reprimands, suppress writings or
come blurred. The legal system as declare them libellous, and make
a whole becomes de-differentiated: such orders as are appropriate to
“...norms by which disputes are re- deal with cases for which no spe-

solved are now much more difficult cific remedy is provided by law."
to classify with precision as legal ~ Traditionally, the judge is called
and non-legal discourses become to find the common denominator
institutionally intermeshed.™ between apparently irreconcilable
The diversification of legal sourc- values, such as somebody’s violated
es matched the increased informal- freedom and its value in money
ism of legal procedures. More cases (monetary compensation) . If, as
are now solved at the mediation ta- Kant suggests it, things have either a

4 Kal Raustiala, The Geography of Justice,
73 Fordham L. Rev. 2501, (2005) at page 2512

5 Gunther Teubner, The King's Many
Bodies: The self-deconstruction of Law's hi-
erarchy, Supra note 22, at page 769

6 Idem, at page 777

7 Brendan Edgeworth, “Law Modernity,
Postmodernity’, at page 203

10 Idem

11 Helen M. Stacy, “Postmodernism
and Law” (Ashgate Dartmouth, 2001)

12 André-Jean Arnaud, Du jeu fini
au jeu ouvert : vers un droit post-moderne,
dans : « Le jeu : un paradigme pour le dro-
it », sous la direction de Frangais Ost et Mi-
chel van Kerchove

13 Art 46 of Quebec Code of Civil Pro-
cedure

8 Idem, at page 165
9 Idem, at page 165
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medierea, tehnica si arta

un pret ori o demnitate,"* aceasta
sarcina pare aproape de imposi-
bil. Totusi, intr-un climat juridic
postmodern, un judecator este mai
potrivit sa indeplineasca aceasta
sarcina, din moment ce judecatorul
este (si) mediator. Dupa cum este
si unicul curier, comunicator al
legii pe care partile o identifica sin-
gure: “In conditiile postmodernita-
til...analistul social isi va abandona
rolul legislativ in favoarea unui rol
de mediator intre lumile sociale...,
interpret al culturilor straine.”™(...)

Daca legea este, in esenta, un
proces de discutie rezonabila (pu-
blica si in zilele noastre privata),
atunci nu este deloc surprinzator
sa gandim ca, conflictele din cadrul
societatii necesita abilitati de co-
municare pentru rezolvarea lor. $i
probabil ca lucrurile stau asa mai
ales intr-un climat juridic global,
unde fragmente de societate trans-
guvernamentala creeaza propriile
regimuri juridice, si, in afara ariilor
sociale, orice consens in legatura
cu continutul normelor este de
neatins. La nivel global, o ierarhie
de norme fundamentale generale,
universale este de neimaginat. Un
singur sistem juridic local nu este
suficient pentru a reglementa, de
exemplu, tranzactiile de export,
pentru a aloca drepturi si responsa-
bilitati participantilor la o tranzac-
tie internationala de vanzare, pen-
tru a coordona tranzactii bancare
transnationale etc.

Si in timp ce un acord privind nor-
mele fundamentale este de neimagi-
nat in acest peisaj mult diversificat,
oamenii “pot macar sa fie de acord
cu mecanisme procedurale, insti-
tutii sau practici care iau in serios
hibriditatea™®. ...unitatea dreptului
global nu mai este bazata pe structura,
cain cazul statului national, in cadrul
unei consistente normative proteja-
te institutional; ci este mai degraba
bazat pe proces, derivand in mod
simplu din modurile de conectare a
operatiunilor juridice ..."”

Atunci cind accentul este
schimbat de pe unitate pe dife-
renta, de pe structura pe proces,'®

14 Immanuel Kant, “Groundwork of
the Metaphysics of Morals” tradusd si edita-
ta de Mary Gregor [NY: Cambridge, 1998],
pp. 42-43. Citata si de Frangois Ost in « Dire
le droit, faire justice », Bruylant, Bruxelles,
2007, Obiter Dicta, XX

15 “The Postmodern Turn’, editati de
Steven Seidman, pag. 14 (Introducere)

16 Paul Schiff Berman, Global Legal
Pluralism, Southern California Law Review,
[Vol. 80: 1155], la pag. 1164

17 Gunther Teubner & Andreas Fis-
cher-Lescano: Regime Collisions: The Vain
Search for Legal Unity in the Fragmentation
of Global Law, 25:4 Mich. J. Int’l. L. 999-1046
(2004) , pag. 1007

18 Ghunter Teubner, Global Bukovi-
na: Legal Pluralism in the World Society,
in “Global Law Without a State”, Dartmo-
uth, Aldershot, 1997, pag. 13. Vezi si Paul
Schiff Berman, Supra note 61, la pag. 1164,
1166, 1168.

“oportunitatile de voci multiple”?

se deschid. Mecanisme procedura-
le, institutii si practici “sunt mai po-
sibil sa extinda gama de voci auzite
sau luate in considerare” Odata ce
s-a hotarat asupra lor, procedurile
“pot ajuta in controlarea (sau chiar
disciplinarea) conflictului norma-
tiv prin aducerea actorilor multipli
impreuna _intr-un spatiu social
comun™ In acest spatiu comun,
“golurile normative din cadrul
comunitatilor sunt negociate””,
mediate, discutate. Dialogul social
este asadar posibil, deoarece comu-
nicarea se petrece in concordanta
cu norme procedurale recunoscute
in mod general. In acelasi timp, un
spatiu social comun (unde goluri-
le normative sunt negociate) ofera
mediul cel mai bun pentru coordo-
narea fragmentelor colective.”
Judecatorii s-au gandit sa fie me-
diatorii golurilor normative intre
fragmentele colective opuse. Tre-
buie, de asemenea, sa fie gardienii
unui proces de comunicare corect
si norme procedurale care leaga
lumi separate contradictorii.
Infruntind o pluralitate de nor-
me fundamentale care emana din
practici comerciale foarte particu-
larizate, extrem de detaliate si teh-
nice, este de negandit sa astepti de
la terti, un judecator, sa inteleaga
toate aspectele, legale, economice
sau sociale legate de tranzactiile
internationale mari. Totusi, ei pot
garanta integritatea procesului de
comunicare si normele sale proce-
durale. Acesta este motivul pentru
care vedem ca institutia amici cu-
riae creste in popularitate. Intr-o
societate pluralista guvernata de
tehnocrati, judecatorii arata din ce
in ce mai multe diferente fata de
cunostintele expertilor. Judecato-
rii nu mai stabilesc ei legea. Rolul
lor este oarecum redus la asigura-
rea unui proces de comunicare si
procedurile lui corecte. Judecatorii
trebuie sa comunice semnele si me-
sajele juridice schimbate intre par-
ticipantii la discursul juridic.
Sensul unui mesaj este depen-
dent in mare masura de cultura in
care acesta este trimis. Orice obiect
de uz devine codificat cu functia sa
sociala astfel incdt obiectul insusi
este o functie semn, o stratificare de
sensuri care trebuie sa fie nedezva-
luite (Roland Barthes). Intre emita-
tor si receptor, “zgomotul” (cultura,
tabuuri, valori) intervine si compli-
ca procesul, distorsionand sensul.
Jocul “Telefonul fara fir” este un
exemplu bun: o persoana incepe
cu un anumit mesaj, care poate fi
distorsionat pana cand ajunge la
ultimul jucator - si de acolo inflo-

19 Paul Schiff Berman, Supra note 61,
la pag. 1166

20 Idem, la pag. 1167
21 Idem, la pag. 1168

22 Gunther Teubner & Andreas Fis-
cher-Lescano, Supra note 62, la pag. 1017

price or a dignity", this task seems
close to impossible. However, in a
postmodern legal climate, a judge
is better suit to accomplish the task
since the judge is (also) a mediator.
As such he is only the carrier, com-
municator of the law that parties
identify themselves: “Under condi-
tions of postmodernity... the social
analyst will abandon his legislative
role in favour of a mediator role be-
tween social worlds..., interpreter
of alien cultures.”(...)

If law is, essentially, a process of
reasonable (public or, nowadays,
private) discussion, then it is not
altogether surprising to think that
conflicts within the society require
communication skills to solve them.
And perhaps even more so in a
global legal climate where trans-
governmental fragments of society
are creating their own legal regimes
and, outside the social compart-
ments, any consensus on the con-
tent of the substantive norms is
beyond reach. At the global level a
hierarchy of general, universal sub-
stantive norms is unthinkable. A
single domestic legal system is not
sufficient to regulate, for instance,
the export credit transactions, to
allocate rights and responsibilities
among participants in an interna-
tional sale transaction, to coordi-
nate transnational banking transac-
tions, etc.

And while agreement on sub-
stantive norms is unreachable in
this much diversified landscape,
people “may at least acquiesce in
procedural mechanisms, institu-
tions or practices that take hybrid-
ity seriously™. ...the unity of
global law is no longer structure-
based, as in the case of the Nation-
State, within institutionally secured
normative consistency; but is rather
process-based, deriving  simply
from the modes of connection be-
tween legal operations..."”

When focus is shifted from unity
to difference, from structure to
process'® “opportunities for plu-
ral voices™ open up. Procedural

14 Immanuel Kant, “Groundwork of
the Metaphysics of Morals” translated and
edited by Mary Gregor [NY: Cambridge,
1998], pp. 42-43. Quoted also by Frangois
Ost in « Dire le droit, faire justice », Bruylant,
Bruxelles, 2007, Obiter Dicta, XX

15 “The Postmodern Turn’, edited by
Steven Seidman, page 14 (Introduction)

16 Paul Schiff Berman, Global Legal
Pluralism, Southern California Law Review,
[Vol. 80: 1155], at page 1164

17 Gunther Teubner & Andreas Fis-
cher-Lescano: Regime Collisions: The Vain
Search for Legal Unity in the Fragmentation
of Global Law, 25:4 Mich. J. Int’l. L. 999-1046
(2004), page 1007

18  Ghunter Teubner, Global Bukovina:
Legal Pluralism in the World Society, in “Glo-
bal Law Without a State”, Dartmouth, Alder-
shot, 1997, page 13. See also Paul Schiff Ber-
man, Supra note 61, at pages 1164, 1166, 1168.

19 Paul Schiff Berman, Supra note 61,
at page 1166

mechanisms, ~institutions, and
practices “are more likely to ex-
pand the range of voices heard or
considered”.  Once agreed upon,
procedures “can potentially help to
channel (or even tame) normative
conflict by bringing multiple actors
together into a shared social space™
Within this common space, “nor-
mative gaps among communities
are negotiated””, mediated, dis-
cussed. The social dialog is then
possible because communication
happens according to generally ac-
knowledged procedural norms. On
the same time, a shared social space
(where normative gaps are negoti-
ated) offers the best environment
for the co-ordination of societal
fragments?.

Judges thought to be the media-
tors of the normative gaps between
competing societal fragments. They
must also be the guardians of fair
communication process and proce-
dural norms linking separate, con-
flicting worlds.

Facing a plurality of substan-
tive norms emanating from highly
particularized trade practices, ex-
tremely detailed and technical, it
is unthinkable to expect from a
third party, a judge, to comprehend
all the legal, economic or social
aspects involved by large interna-
tional transactions. However, they
can still warrant the integrity of
the communication process and its
procedural norms. This is why we
see the institution of amici curiae
growing in popularity. In a plural
society governed by technocrats,
judges show more and more defer-
ence to the knowledge of experts.
Judges do not set the law anymore.
Their role is somehow reduced to
ensuring the fairness of the com-
munication process and its proce-
dures. Judges have to communi-
cate the legal signs and messages
exchanged between participants to
the legal discourse.

The meaning of a message is
greatly dependent on the culture
in which it is transmitted. Every
object of use became encoded
with its social function so that the
object himself is a sign function, a
layering of meanings that have to
be unrevealed (Roland Barthes)
. Between the sender and receiver
“noise” (culture, taboos, values) gets
in the way and complicates the pro-
cess distorting the meaning. The
game of Chinese Whisper is a good
example: a person starts off with a
particular message which may get
distorted by the time it comes to
the final player - and from there
conflicts spring. Then, the judge’s
role is to translate the law, to de-
code it, to say it without distorting

20 Idem, at page 1167
21 Idem, at page 1168

22 Gunther Teubner & Andreas Fis-
cher-Lescano, Supra note 62, at page 1017



resc si conflictele. Apoi, rolul jude-
catorului este sa traduca legea, sa o
decodeze, sa 0 spuna fara a o distor-
siona prea mult. Orice eticheta care
ar putea sa contina un sens implicat
trebuie sa fie evitat. Mesajul pe care
un judecator il transmite jucatori-
lor aflati in conflict trebuie sa fie un
mesaj juridic “de gradul zero” Min-
tile trebuie sa se intalneasca.”

Ca si legendarul Hermes,* insar-
cinat cu comunicarea dintre lumi
incompatibile, judecatorul postmo-
dern trebuie sa fie responsabil cu
trecerea mesajului intre lumi con-
flictuale. Daca muntele sau Pirami-
da ar fi de acord cu splendoarea lui
Jupiter, iar palnia cu pragmatismul
lui Hercule, Legea lui Hermes ia
forma unei retele. Mesagerul zeilor,
tot timpul in miscare, Hermes se
gaseste in rai, pe pamént si in iad.
Zeul negustorilor, el conecteaza
viii si mortii. Este zeul marinarilor,
calatorilor, mereu strabatand necu-
noscutul. Hermes este mediatorul
universal, marele comunicator. Ni-
cio alta lege de dinainte nu a cunos-
cut o asa circulatie a discursului ju-
ridic, asa cum se intdmpla in cazul
judecatorului-Hermes.”

Dar, daca Hermes, mesagerul zei-
lor si zeu al negustorilor, este si zeul
hotilor, cum se poate atunci apara
moralitatea lui Hermes, corelata (aso-
ciata) unei anumite (chiar efemera,
trecatoare) autoritati juste (stabilita,
recunoscuta), fara a-i distruge rolul?
Acesta este probabil, Clcéiul lui Ahi-
le in dreptul postmodern: incompati-
bilitatea cu orice discurs al autoritatii.
Aici intra in joc demnitatea si etica in-
alta, asociate institutiei judecatorului.
Etica juridica este promisiunea solida
ca dreptatea procedurala va fi men-
tinuta de-a lungul comunicarii reci-
proce a asteptarilor, normelor fun-
damentale si propunerilor de acord
intre pértile implicate. Acesta este un
motiv in plus pentru care judecatorii
sunt cei mai in masura sa-si asume
rolul de mediatori, comunicatori.

CONCLUZIE

Am vazut ca in dreptul postmo-
dern, deconstructia si dejudiciari-
zarea sistemului juridic inseamna
ca, intr-un fel, Statul si oficialii sai
(judecatorii) nu intervin pentru
a impune norme si a aplica sanc-
tiuni acolo unde obisnuiesc sa o
faca. Asta nu inseamna ca, in post-

23 ,One cannot doubt that, as an or-
dinary rule of law, an acceptance of an offer
made O.U.G.ht to be notified to the person
who makes the offer, in order that the two
minds may come together. Unless this is
done the two minds may be apart, and the-
re is not that consensus which is necessary
according to the English law - I say nothing
about the laws of other countries - to make
a contract." in Carlill v Carbolic Smoke Ball
Company [1893] 1 QB 256, Bowen L]

24 Vezi Frangois Ost, « Dire le droit, fai-
re justice », Bruylant, Bruxelles, 2007, Chap-
ter Two: Jupiter, Hercule, Hermes : trois
modeleés du juge , pages 33-61

25 Idem

modernism, Statul isi abandoneaza
rolul. Inseamna doar ca Statul nu
mai dicteaza care sunt regulile, ci,
intr-o anumita masura, permite
participantilor sa-si faca propriile
reguli. In aceasta privinta, judeca-
torul postmodern este chemat sa-si
asume o mare responsabilitate: pre-
starea rolului de mediator, de co-
municator, el devenind designerul
lumii juridice postmoderne: adju-
decarea conflictului juridic este cea
mai potenta capacitate a legii, fie de
ainchide, fie de a extinde posibilita-
tile identitatii juridice.”

Termenii postmoderni trebuie sa
fie folositi pentru a se adresa medi-
erii judiciare. Deoarece medierea
judiciara opereaza in cadrul unei
culturi postmoderne, este impor-
tant sa-i intelegem termenii, asta
daca nu vrem, intr-o buna zi, sa ne
instrainam medierea judiciara toc-
mai din cauza neintelegerii limba-
jului si conceptelor sale: “Sugestia
ca postmodernismul este potrivit
pentru analiza juridica este inca o
afirmatie contestata in cadrul juris-
prudentei conventionale. Nu toti
membrii lumii academic juridice,
si cu siguranta foarte putini avo-
cati, au o intelegere profunda (sau
macar trecatoare) a criticii postmo-
derne. Multi considera ca postmo-
dernismul confrunta prea mult ipo-
tezele fondatoare care garanteaza
propriul lor rol in cadrul sistemului
juridic... Pentru a ingreuna lucru-
rile, limbajul postmodernismului
este asa de diferit de limbajul juri-
dic traditional ca este inaccesibil...
avocatilor, judecatorilor, reforma-
torilor dreptului si academicienilor
de drept, care sunt partizanii cheie
ai schimbarii juridice””

Trebuie subliniat ca abordarea
traditionala la rezolvarea conflictelor
ramine deocamdata optiunea com-
pleta. De cele mai multe ori, judeca-
torii sunt inca functionari publici ai
instantelor si gardieni ai legii poziti-
ve si aplicarea ei corecta. Dar trebuie
spus ca modul alternativ de rezolva-
re a disputelor este si el o optiune
completa, de exemplu in Canada, in
jurisdictia provinciei Quebec®.

Participantii la administrarea
sistemului justitiei pot, bineinteles,
sa continue sa se joace cu si in noul
peisaj juridic, sa ignore schimbarile
culturale si cauta sa nege ca rolul
lor, obligatiile, responsabilitatile
s-au schimbat oricum. “Dar faptul
ca unul continua sa joace jocul nu
spune nimic despre valoarea sau
natura jocului care este jucat”” m

26 Idem, la pag. 17

27 Helen M. Stacy, “Postmodernism
and Law’, la pag. 14

28 In Quebec (Canada) Judecitoarea
Louise Otis deschide céi procedurale de pio-
nierat pentru litiganti. Vezi http://www.lou-
iseotis.com

29  Pierre Schlag, The dedifferentiation
problem, Cont Philos Rev (2009) 42:35-62,
la pag. 59

it too much. Any labels that might
carry an implied meaning must be
avoided. The message that a judge
transmits between conflicting play-
ers must be a “Degree Zero” legal
message. Minds have to meet®.

Like  legendary ~ Hermes”
charged with the communication
between incompatible worlds, the
postmodern judge has to be in
charge of passing the messages
between conflicting worlds. If the
mountain or the Pyramid agreed
to the majesty of Jupiter, and the
funnel to the pragmatism of Her-
cules, Hermes Law takes the form
of a network. The messenger of the
gods, always in motion, Hermes
is in heaven, on earth and in hell.
God of merchants, trade chairs, he
connects the living and the dead.
He is the god of sailors, travellers,
always crossings the unknown.
Hermes is the universal mediator,
the great communicator. No other
law before knew such a circulation
of legal discourses as it is done by
the judge-Hermes?.

But, if Hermes, messenger of
gods and god of merchants, is also
the god of thieves, how then de-
fend the morality of Hermes, cor-
relate (associate) it to some (even
ephemeral, passing) righteousness
(established, recognized) authority,
without distorting his role? This
is, maybe, the Achilles’ heel, of the
postmodern law: its incompatibil-
ity with any discourse of authority.
Here it comes into play the dignity
and high ethics inextricably asso-
ciated to the institution of a judge.
Judicial ethics is the solid promise
that the procedural fairness would
be maintained throughout the mu-
tual communications of expecta-
tions, substantive norms and settle-
ment proposals between the parties.
This is one more reason why judges
are the most suitable to assume the
role of mediators, communicators.

CONCLUSION

We saw that in the legal post-
modernism the deconstruction and
dejudiciarisation of the legal system
means that, in a way, the State and
its officials (judges) do not inter-
vene to impose norms and apply
sanctions there where they use to
do it. It does not mean that along
with the postmodernism the State

23 "One cannot doubt that, as an ordi-
nary rule of law, an acceptance of an offer
made O.U.G.ht to be notified to the person
who makes the offer, in order that the two
minds may come together. Unless this is
done the two minds may be apart, and the-
re is not that consensus which is necessary
according to the English law - I say nothing
about the laws of other countries - to make
a contract.” in Carlill v Carbolic Smoke Ball
Company [1893] 1 QB 256, Bowen L]

24 See Francois Ost, « Dire le droit, fai-
re justice », Bruylant, Bruxelles, 2007, Chap-
ter Two : Jupiter, Hercule, Hermes : trois
modelés du juge , pages 33-61

25 Idem

medierea, tehnica si arta

abandons its role. All that means
is that the State does not dictate
anymore what the rules are, but, to
a certain extent, allows the partici-
pants to make their own rules. In
this respect, the postmodern judge
is called to assume great responsi-
bility: in performing the role of a
mediator, communicator, she/he
becomes the designer of the post-
modern legal world: Adjudication
of legal conflict is the site of law’s
most potent capacity to either close
down or expand the possibilities of
juridic identity.”

Postmodern terms need to be
used in order to address judicial
mediation. Because judicial me-
diation operates within a post-
modern culture, it is important to
comprehend its terms if we do not
wish to, some day, find judicial me-
diation alienated because of lack
of understanding of its language
or concepts: “The suggestion that
postmodernism is appropriate for
legal analysis is still a contested
claim within conventional jurispru-
dence. Not all legal academics, and
certainly very few lawyers, have a
deep (or even passing) understand-
ing of the postmodern critique.
Many have found postmodernism
too confronting to the foundational
assumptions that underwrite their
own role within the legal system...
[T]o make matters harder, the lan-
guage of postmodernism is so un-
like traditional legal language that it
is inaccessible to ... lawyers, judges,
law reformers and legal academics
who are the key proponents of legal
change””

It should be noted that the tradi-
tional approach to solving conflicts
remains for now a full option. Most
of the time judges still are public of-
ficers of the Court and guardians
of the positive law and its proper
enforcement. But it also needs to
be said that the alternative dispute
resolution mode is a full option
as well, for instance in Canada, in
particular in the jurisdiction of the
province of Quebec®.

Participants in the administra-
tion of justice system can, of course,
continue to play games with and
within the new legal landscape, ig-
nore the cultural changes, and seek
to deny that their role, obligations,
responsibilities have in any way
changed. “But the fact that one
can continue to play the game says
nothing about the value or nature
of the game being played”” n

26 Idem, at page 17

27 Helen M. Stacy, “Postmodernism
and Law’, at page 14

28 In Quebec (Canada) Justice Loui-
se Otis is opening pioneer procedural ave-
nues for the litigants. See http://www.loui-
seotis.com

29  Pierre Schlag, The dedifferentiation
problem, Cont Philos Rev (2009) 42:35-62,
at page 59
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MEDIEREA iN MAREA BRITANIE
AZl. 0 ANALIZA COMPETENTA
A SCENEI MEDIERII DIN MAREA
BRITANIE ASTAZI, DIN PERSPEC-
TIVA CMC (PARTEAA 3A)

MEDIATION IN THE UK TODAY.
AN AUTHORITATIVE REVIEW OF
THE UK MEDIATION SCENE
TODAY FROM THE CMC’S
PERSPECTIVE (PART 3)

De Sir Henry Brooke Acesta nu a mentionat ideea de a
Presedinte al Consiliului merge la Law Works (sau alti fur-
Medierii Civile nizori privati) pentru a vedea cum

Seminarul academic al CMC, pot ajuta.

20 ianuarie 2010 3
SCHEMA NMHASTAZI

MEDIATORII DE RECLAMATIIMICI  Pentru procedurile “fast track” si
AILHMCS “multi-track” medierile Liniei Nati-

In ciuda acestor date, Departa- onale privind Medierea (NMH Na-
mentul a implicat majoritatea re- tional Mediation Helpline) sunt dis-
surselor sale disponibile catre me- ponibile pietii private contra unor
dierile de reclamatii mici. A decis sd taxe fixe in cazul medierilor limitate
recruteze la inceput zece, apoi 25 de ca si timp pentru reclamatiile pana
magistrati seniori ai HMCS (Servi- in 50.000 £. Peste aceasta valoare,
ciul Majestétii Sale pentru Instante taxele sunt negociabile. Mi-am in-
Judecitoresti) care si functioneze ceput practicain domeniul medierii
gratis ca mediatori, asigurandu-le fi- cu asttel de cazuri. Schema, asa cum
ecaruia dintre ei cite un asistent ad- era gandita, trebuia sa fie puternic
ministrativ. Medierea reclamatiilor monitorizatd de la centru daca se
cu valoare foarte micd nu ar fi eco- vroia s functioneze bine, dar acest
nomicd pentru piata privatd, decat lucru nu era posibil din cauza re-
daci ar fi implicate numeroase re- ducerilor de personal implicat in
surse ale instantelor, pentru a face schema. In opozitie cu numarul in
vechile scheme bazate pe instante crestere al medierilor reclamatiilor
sd meargd, dar acele resurse pur si mici, numdrul transferurilor de la
simplu nu se gaseau. Departamen NMH citre piata privatd a ramas la
tul crede ci un control al calitatii ar fel. In parte, motivul este problema
putea fi obtinut mai usor dacé se fo- constientizdrii printre judecitori si
loseau angajati remunerati. avocati, care nu se schimbé usor, la

Daci ceea ce s-a intimplat poate care se adauga si reducerea ocazii-
sau nu sa fie descris ca fiind medi- lor in care judecatorii se intlnesc
ere in sensul pur al cuvantului rd- cu avocatii fatd in fatd. Un alt motiv
mane o problema deschisd, dar in este ca, odata ce avocatii locali sunt
absenta unor cercetari academice multumiti de o organizatie furni-
independente care si ateste con- zoare locald, vor apela la ea si in
trariul, aceste aranjamente par a viitor, mai degraba decét sd apeleze

functiona bine. Am intalnit citiva la NMH.

dintre acesti noi mediatori atunci

cind ficeam turul instan’;elor ESTEREA MEDIERII CIVILE $I
pentru Lordul Phillips in 2008, si RCIALE

toti erau entuziasmati si implicati. Am mentionat cd in ianuarie
Acesta este un experiment cu ade- 2005 existau 19 furnizori, membri
varat interesant, care ar trebui sa ai CMC. Astdzi existd 71. 50 din-
cstige premii pentru inovatie atdt tre acestia au cerut si au obtinut
aici cat si in Europa, dar sunt sigur acreditarea CMC. Aceste cifre nu
cd a venit vremea sa-l supunem includ 19 membri furnizori la locul
unei analize academice riguroase. de muncd, si care nu sunt acreditati
Exceptand accentul puternic pus pe  pentru medierile civile si comercia-
medierile prin telefon, de obicei re- le. In mare mésura, aceastd situatie
alizate secvential si nu concomitent, este rezultatul faptului ca s-au dat

sunt ingrijorat ca judecatorii locali
nu simt mereu senzatia proprietatii
in cadrul schemei, si nu sunt deloc
sigur cd aceasta nu se poate utiliza
mai bine prin excesul mediatorilor
formati pe piata privata, care sunt
dornici sa conducd medieri pro
bono pentru a castiga experienta.
De exemplu, in cadrul raportului

aceleasi drepturi de primire a tran-
sferurilor NMH de citre un fur-
nizor cu 5 mediatori si altul cu 50
de mediatori. Deloc surprinzitor,
a existat premiza ca tablourile mai
mici sa se extindd si mediatorii sa
se aldture mai multor tablouri, cu
speranta de a obtine cazuri.
Schema de Acreditare a CMC

sdu anual pe 2007-2008, David Mit- a fost lansatd in ianuarie 2006, in
chell, Judecdtorul Civil Desemnat mare parte ca si variantd pilot. De
pentru instantele londoneze, scria fapt, variant pilot este si acum
despre dorinta de a angaja un al prezentd, deoarece membrii Con-
doilea mediator pe reclamatii mici, siliului nu au putut decide asupra
pentru ca cererea era foarte mare. formei care s-o inlocuiasca. Privind

By Sir Henry Brooke
Chairman of the

Civil Mediation Council
CMC Academic Seminar,
20th January 2010

HMCS SMALL CLAIMS MEDIATORS

Against this background the
Department devoted most of its
available resources to small claims
mediations. It decided to recruit,
first ten, and then 25 fairly seni-
or HM Courts Service managers
to act as mediators free of charge,
and it provides most of them with
an administrative assistant as well.
Mediation of very low value clai-
ms was not really economic for the
private market, unless a lot of court
resources were put into making the
old court-based schemes work, and
those resources simply were not
there. The department believes that
quality control could be more easily
achieved if salaried employees were
used.

Whether or not what happened
can properly be described as me-
diation in a purist sense is open
to question, but on the face of it,
and in the absence of independent
academic research findings to the
contrary, these arrangements ap-
pear to be working well. I met a
number of these new mediators
when I was doing a tour of the co-
urts for Lord Phillips in 2008, and
they were all very enthusiastic and
committed. This is a most interes-
ting experiment which deservedly
won awards for innovation both
here and in Europe, but I am sure
that the time has come to subject it
to rigorous academic review. Quite
apart from the very heavy emphasis
on telephone mediations, generally
conducted on a sequential and not
a concurrent basis, I am worried
that local judges do not always feel
a sense of ownership in the scheme,
and I am not at all sure that better
use could not be made of the glut
of mediators trained in the private
market who are eager and willing
to conduct pro bono mediations as
a means of building up experience.
In his 2007-8 annual report, for in-
stance, Judge David Mitchell, the
DC]J for the London courts, wrote
about the desirability of engaging a
second small claims mediator beca-
use demand was so high. He did not
mention the idea of going to Law
Works (or other private providers)
to see what they can do to help.

THE NMH SCHEME TODAY

In the fast track and the multi-
track NMH mediations are avai-
lable to the private market at fixed
fees for time-limited mediations
for claims up to £50,000. Above
that value the fees are negotiable.
I began my mediation practice by
doing a number of these. The sche-
me as devised needed to be quite
heavily policed from the centre if
it was to work well, but this was
not possible because of cuts made
in the number of people running
the scheme. In contrast to the bur-
geoning numbers of small claims
mediations, the number of NMH
referrals to the private market has
remained stubbornly static. Part
of the reason is the general pro-
blem of awareness-raising among
judges and lawyers who do not take
easily to change, coupled with the
reduction in the occasions where
the judges see lawyers face to face.
Another part of the reason is that
once local solicitors are happy with
a local provider organisation they
will deal with it direct in future
rather than go through the NMH.

THE GROWTH OF CIVILAND
COMMERCIAL MEDIATION

I have said that in January 2005
there were 19 provider members
of the CMC. Today there are 71.
50 of these have also sought and
obtained CMC accreditation. These
figures do not include 19 workpla-
ce provider members who are not
accredited for civil and commercial
mediation. I understand that this
large increase belongs in the world
of unintended consequences. To a
considerable extent it is the result
of giving the same rights to receive
NMH referrals to a provider with
five mediators on its panel as to a
provider with 50. Unsurprisingly
there was every incentive for smal-
ler panels to mushroom up, and for
mediators to join a number of diffe-
rent panels in the hope of work.

The CMC’s Accreditation Sche-
me was launched in January 2006,
very much on a pilot basis. In fact
the pilot is still with us, because
Board members were unable to
agree on what should take its pla-
ce. On retrospect it was a mistake
for the Board to attempt to launch
a different scheme, based on self-
certification, in January last year,
because our proposals contained
elements which clearly should have



retrospectiv, a fost o greseald a Con-
siliului incercarea de a lansa o alta
schemd, bazatd pe propria certifi-
care in fanuarie anul trecut, deoa-
rece propunerile noastre contineau
elemente care in mod clar trebuiau
mai bine gandite si discutate mai
intdi cu membrii. Dupa alegerile
din februarie, noul board a decis
sd-si dedice cei doi ani de mandat
eforturilor de a gsi cel mai bun
drum in continuare, pe baza unui
dialog consistent cu membrii sai.
Ne afldm acum la mijlocul acestui
proces. Anul trecut, pentru prima
datd, am angajat un arhivar cu nor-
mé intreaga, iar cu ajutorul aces-
tuia am revizuit lista acreditdrilor
pentru furnizori. De asemenea, am
ajutat Ministerul de Justitie sd faca
ajustdrile atat de necesare la sche-
ma NMH. Furnizorilor li se va da
acum o motivatie pentru a creste
congtientizarea asupra medierii in
ariile lor locale, si au fost stabilite
acordurile prin care furnizorii pot
stabili intalniri cu judecatorii locali,
pentru a incerca s recastige o parte
din contactele personale care s-au
pierdut atunci cind schema bazata
pe instante a fost abandonata.

Nu existd dubii cd entuziasmul
public si profesional pentru me-
dierea civild si comerciala este in
crestere. Statisticile noastre pentru
anul 2008 par sd arate cd numarul
medierilor civile si comerciale s-a
dublat intr-un singur an. Asteptam
rezultatele anului 2009 cu interes
si oarecare emotii. Aceste cifre nu
includ si cele 10.000 de medieri
ale reclamatiilor mici. Pe piata da-
unelor personale, eu insumi am
condus 17 medieri anul trecut, de
multe ori intdlnind avocati cu ve-
chime pe daunele personale care
nu participasera la nicio mediere
in trecut. Mica firmé furnizoare de
mediere in cazul daunelor persona-
le pe care am ajutat-o sa se formeze
in urma cu doi ani a crescut volu-
mul de cazuri de la doud pe luna la
mai mult de doud pe siptaména, cu
o ratd de succes de 80% pentru 63
de medieri. Cand merg si vorbesc
cu furnizorii locali, acestia sunt
foarte entuziasmati in legiturd cu
modul in care afacerea lor se ex-
tinde si posibilititile pe care le vad
in viitor. Cel putin 2 furnizori mici
au fuzionat recent, pentru a forma
o unitate mai puternicd. In 2009,
CMC a lansat o revista trimestriala
pentru membrii sdi. Aceasta oferd
indicatii practice membrilor sii in
legiturd cu efectul pe care il are
decizia Lordului Ramsey in First
Assist (Nr. 2) si mai recent efectele
analizei costurilor emisd de Lordul
Jackson. Aceasta a constituit o do-
vada orala si scrisd pentru Jackson,
sii-a deschis ochii in legdtura cu lu-
crurile care se intAmpla in prezent,
si care la fel de bine se pot intim-
pla in viitor pe segmentele de piata
care se intind de la cazurile co-

merciale mari pand la reclamatiile
mici. Avem un Comitet extins al
Comunicatiilor, care abundd de
idei in legaturd cu modul cel mai
eficient de a promova medierea in
toate sferele vietii noastre nationale.
Si mai avem cele 500 de raspunsuri
la Chestionarul nostru. Intalnirea
dinamicd a AGM din decembrie
2008 a fost urmatd de doud intalniri
generale, care tind sa arate cd mem-
brii aprecieazi eforturile pe care le
facem. lar participarea la conferinta
noastra anuala din luna mai a anu-
lui trecut a depasit toate asteptarile
noastre si cele mai optimiste visuri
ale Trezorierului nostru.

ASPECTE CURENTE

Privind inainte, vreau sa abor-
dez trei aspecte principale, si sa fac
referire la relatia noastrd cu mediul
academic activ in acest domeniu.

Am mentionat deja munca ex-
ploratoare delicatd pe care trebuie
sa 0 depunem in legaturd cu lumea
comunitatii mediatorilor, pentru a
vedea daca sunt puncte de interes
comun pe care sd ne putem dezvol-
ta. Un aspect chiar mai important
este sd decidem asupra unor stan-
darde minime care trebuiesc stabi-
lite pentru ceea ce am putea numi
furnizori de training “recunoscuti
de CMC? Bineinteles ci ne dorim
ca standardele de training sa se
dezvolte, posibil prin introducerea
echivalentului de “marcare” exis-
tent in modelul scotian, pentru cei
care au absolvit cu succes cursuri
de specialitate (cum ar fi cursuri-
le de conversie la locul de munca),
sau cursuri §i mai avansate. De
asemenea, trebuie sd decidem care
sunt standardele minime pe care
ar trebui sa le cerem pentru stagiile
de asistare pre-practicd, dezvoltare
profesionald continud si practica
continud. Pentru 2010-2011, Sche-
ma noastra prevede:

(1) un furnizor de mediere acre-
ditat trebuie sa ceara noilor sdi me-
diatori s fi asistat la cel putin trei
medieri in ultimele 12 luni inainte
de a fi eligibili pentru numirea ca
mediator principal. Unul dintre
aceste stagii de asistare poate fi de
natura role-play-urilor.

(2) toti mediatorii Furnizorului
trebuie s fi asistat sau sd fi condus
cel putin doud medieri cu 12 luni
inainte de acreditare (sau re-acre-
ditare) pentru a se asigura cd au
experientd practicd. Aceasta cerintd
legatd de practica poate fi indepli-
nitd prin inlocuirea cu doua sesiuni
de practicd a medierii simulate de
cel putin o oré fiecare, sau o medie-
re de comunitate, sau doud medieri
prin telefon pentru una dintre cele
doud medieri reale sau asistate care
se cer.

Pirerea mea personald, dupi
dezbaterile aprinse de anul trecut,
este aceea ca CMC ar trebui sd se
preocupe cu minimul de standard

been more clearly thought through
and subjected to discussion with
members first. After the elections
last February, the new Board de-
cided to devote the whole of its
two-year term of office to carefully
considering the best way forward,
with plenty of dialogue with mem-
bers. We are now half way through
that process. Last year we engaged a
full-time registrar for the first time,
and with her help we have overha-
uled the accreditation scheme for
providers. We have also helped the
Ministry of Justice (Mo]) to make
much needed adjustments to the
NMH scheme. Providers are now
to be given an incentive to raise
awareness of mediation in their
local areas, and arrangements have
been agreed whereby providers can
on a collective basis arrange mee-
tings with local judges and court
staff in an effort to regain some of
the personal contact that was lost
when the court-based schemes
were abandoned.

There cannot be any room for
doubt that public and professional
enthusiasm for civil and commer-
cial mediation is growing. Our sta-
tistics for 2008, for what they are
worth, appeared to show that the
number of civil and commercial
mediations had doubled in a sin-
gle year. We await the 2009 outturn
with interest and some trepidation.
These figures do not include the
10,000 small claims mediations. In
the personal injuries market, on a
micro sale I conducted 17 p.i. me-
diations myself last year, often me-
eting quite senior p.1. lawyers who
had never attended a mediation
before. The small expert p.i. medi-
ation provider company I helped
to form two years ago has incre-
ased its volume of cases from two
a month to more than two a week,
with an 80% success rate for 63 me-
diations. When I go and talk to lo-
cal providers, they are usually brim-
ful with enthusiasm about the way
their business is expanding, and the
possibilities they see in the future.
At least two small providers have
recently merged, to form a stronger
combined unit. In 2009 the CMC
launched a quarterly news sheet
for its members. It gave practical
guidance to its members about the
effect of Mr Justice Ramsey’s deci-
sion in First Assist (No 2) and more
recently about the effect of Lord
Justice Jackson’s Costs Review. It
gave both oral and written eviden-
ce to Lord Justice Jackson, and it
helped to open his eyes to all that
is now happening, and could well
happen in future in the parts of the
market that lie between the very
heavy commercial and constructi-
on cases at the top and small claims
at the bottom. We have a broad-ba-
sed Communications Committee
that is teeming with ideas about the
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best way to promote mediation in
all spheres of our national life. And
we have the 500 responses to our
Questionnaire to assimilate. The
lively AGM in December 2008 has
been followed by two well attended
general meetings which both ten-
ded to show that members appreci-
ated the efforts we are making. And
attendance at our annual conferen-
ce last May exceeded all our expec-
tations and our Treasurers most
optimistic dreams.

CURRENT ISSUES

Looking forward, I want to tou-
ch on three main issues, and to say
something about our relationships
with academics active in this field.

I have already mentioned the
delicate exploratory work we need
to do in relation to the world of
community mediators to see if the-
re are points of common interest
on which we could build. An even
more important issue is to decide
on the new minimum standards we
should set for what we might pro-
perly call “CMC-recognised” trai-
ning providers. Of course we want
to see training standards develop,
possibly with the introduction of
the equivalent of badges on the
Scottish model for those who have
successfully passed specialist cour-
ses (like the workplace conversion
courses) or more advanced courses.
We also need to decide what mini-
mum standards we should requi-
re for pre-practice observerships,
CPD and in-practice continuing
experience. For 2010-11 our Sche-
me prescribes:

(1) An Accredited Mediation
Provider must require its new me-
diators to have observed at least
three mediations over the last 12
months before they are eligible for
appointment as a lead mediator.
One of these observerships may be
of a role-play nature.

(2) All the Provider’s mediators
must have observed or conducted
at least two mediations in the 12
months prior to its accreditation
(or re-accreditation) in order to en-
sure that they have current practice
experience. This mediation practi-
ce requirement can be met by sub-
stituting two simulated mediation
practice sessions of at least 1 hour
each, or one community mediation,
or two telephone mediations for
one of the two actual or observed
mediations that are required.

My own view, after the thorough
debates last year, is that the CMC
should only concern itself with
minimum standards for mediators
on our accredited provider’s panels.
On the other hand we should fa-
cilitate a much wider discussion
involving training organisations
and academics as well as mediators
and mediation providers, on ways
of achieving more sophisticated
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pentru mediatorii listati pe tablou-
rile noastre de furnizori acreditati.
Pe de altd parte, ar trebui sd facili-
tdm o discutie mult mai complexa,
care sa includa organizatii de trai-
ning si membri ai lumii academice,
precum si mediatori i furnizori de
mediere, in legitura cu modul de
obtinere a acordurilor mai sofisti-
cate pentru marcare si posibil ceva
echivalent cu standardele Consi-
liului de Standarde scotian, daca
se gasesc mijloace de plata pentru
acest demers. Discutii cu Colegiul
Mediatorilor, care are experienta in
stabilirea standardelor in alte arii
ale medierii, pot fi de asemenea
folositoare. Debbie De Girolamo
realizeazd un studiu de constatare
a situatiei prezente. Odatd ce acest
studiu este incheiat la mijlocul lunii
martie, trebuie sd existe dezbateri
foarte aprinse in legiturd cu aspec-
tele semnalate. In prezent, cautdim
mai multe informatii in legaturd cu
standardele de training pentru me-
diatori aplicabile in alte tdri.

Al treilea aspect important de-
riva dintr-o cerere a majoritatii
respondentilor chestionarului nos-
tru, si anume ca ar trebui sd punem
la dispozitie pe website-ul nostru

cd, dacd am reusi s realizim o
schema satisficatoare, ar trebui sa
o furnizdm. Este ceea ce majorita-
tea respondentilor vrea sa facem, si
cade in responsabilitatea noastrd
sd strangem si sd oferim informatii
corespunzitoare despre modul de a
accesa practicantii medierii.

LEGATURI CU COMUNITATEA
ACADEMICA

In cele din urmd, ne confruntim
cu provocarea de a continua con-
struirea unei legaturi puternice cu
comunitatea academica. Acorduri-
le de a avea doi membri academici
alesi in cadrul board-ului nostru
nu au dat cu adevarat rezultate, si
nici nu am detectat un mare entu-
ziasm in legdtura cu acest aspect. Pe
de altd parte, Comitetul Academic
revigorat, initiat de cétre profesorul
Simon Roberts, in prezent condus
de catre profesorul Loukas Mistelis,
pare s functioneze bine. Ne intal-
nimacum de 3 ori pe an, combinind
intalnirile de doua ore cu seminarii
de doui ore, ca acesta. Astfel de in-
talniri, la care poate participa orice
membru academic, construiesc un
pod valoros intre lumea academica
si cea a practicantilor. Comitetul

o lista cu toti membrii platiti, care Academic a decis deja sa initieze

ar vrea s aiba CV-urile si detalii-
le de contact disponibile pietii. O
idee asemandtoare a intdmpinat o
opozitie puternicd in urma cu 12
luni, in special atunci cind s-a su-
gerat cd inregistrarea ar putea servi
ca un fel de marcd Kitemark si cd
aceia care nu vor sd se inregistre-
ze ar putea fi exclusi pand la urma
de pe lista celor finantati din bani
publici. Sugestia curenta este mult
mai modesta, desi continud si in-
timpine opozitie din partea celor
care o considerd inutild si care se
tem cd aceasta ar putea reprezen-
ta inceputul pe furis al unei forme
de reglementare. Parerea mea este

un studiu asupra a ceea ce se face
pentru predarea ADR - si in mod
particular medierea. De asemenea,
se reconstruieste sectiunea Biblio-
teca de pe website-ul nostru, care a
fost initiatd acum 4 ani de zile; in
plus, se fac niste sugestii foarte inte-
resante in legatura cu tipuri diferite
de colaborare in viitor.

Aceasta este imaginea despre
care am promis in titlu sa vorbesc.
Traversim niste vremuri foarte
interesante. Si privesc in viitor cu
recunostinta spre ajutorul pe care
stiu cd o sa il primim de la lumea
acdemica, pentru a gasi drumul cel
mai bun pe viitor. "

arrangements for badging and pos-
sibly something equivalent to the
Scottish Standards Board, if means
can be found to pay for it. Discussi-
ons with the College of Mediators,
with their track record of setting
standards in other fields of media-
tion, might well prove to be fruitful.
Debbie De Girolamo has kindly un-
dertaken a fact-finding study for us
of what is currently being provided
or planned by each of the training
institutions. Once this is completed
in mid-March there needs to be a
very thorough debate along the
lines I have indicated. We are cur-
rently searching for more informa-
tion about the training standards
for mediators in other comparable
countries.

The third important issue stems
from a request from most of those
who responded to our Questionna-
ire that we should provide on our
website a searchable list of all those

LINKS WITH THE ACADEMIC
COMMUNITY

Finally, we face the challenge of
continuing to build strong links
with the academic community.
The arrangements for having two
elected academic members on the
Board have never really worked,
and I have not yet detected any gre-
at enthusiasm for this. On the other
hand the invigorated Academic
Committee, initiated by Professor
Simon Roberts and currently led
by Professor Loukas Mistelis, se-
ems to be working well. We now
meet three times a year, combining
a two-hour committee meeting
with a two-hour seminar, like this
one. These meetings, which any
academic can attend, are providing
a valuable bridge between the aca-
demic and the practitioner world.
The Academic Committee has al-
ready agreed to undertake a study
of what is being done to teach ADR

of our paid up members who wo-- and particularly mediation - at

uld like to have their mediator CVs
and contact details available to the
market. An idea along similar li-
nes encountered strong opposition
12 months ago, particularly when
it was suggested that registration
might serve as some kind of kite-
mark and that those who did not
wish to register might eventually
be excluded from publicly funded
work. The present suggestion is far
more modest, although it continues
to encounter opposition from tho-
se who see no need for it and who
fear that this might be the start of
a creeping form of regulation. My
own view is that if we can work out
a satisfactory scheme we should
provide it. It is what most of the res-
pondents to our survey want us to
do, and it falls within our power to
collate and offer appropriate infor-
mation about the means of access
to practitioners.

undergraduate, graduate, and BVC
and LPC level. It is well on the way
to revamping the Library section
of our website, which their pre-
decessors initiated four years ago;
and there are some very interesting
suggestions being made about di-
fferent types of collaboration in the
future.

This is the snapshot I promi-
sed you in the title to this talk.
We are involved in some Verﬁ
interesting times. And we loo
forward with gratitude to the
help I know we are going to re-
ceive from academics in working
out the best way forward. =

2020 VISION. UNDE VA FI MEDIE-
REA IN 10 ANI LA NIVEL MONDIAL?
(PARTEAA 2-A)

2020 VISION. WHERE IN THE
WORLD WILL MEDIATION BE
WITHIN 10 YEARS? (2"° PART)

MICHAEL LEATHES'
(Reprodus cu permisiunea Institutului
International al Medierii)

CEREREA - NEVOILE UTILIZATORU-
LUI SE SCHIMBA

In timp ce brokerii imobiliari recita
dogma Locatie, Locatie, Locatie, im-

1 Michael Leathes este director al Insti-
tutului International al Medierii (LM.L) si
fost consilier in cadrul mai multor companii
internationale. Opiniile exprimate aici apar-
tin autorului, dar acesta invitd la comenta-
rii de la toti actionarii din domeniul medi-
erii pentru incurajarea dezbaterilor privind
dezvoltarea medierii catre o profesie inter-
nationald. Michael poate fi gasit prin inter-
mediul rubricii “Contact Us™ de pe portalul
IMI- www.IMImediation.org.

nul companiilor, agentiilor guverna-
mentale si al altora care trebuie sa dea
socoteala actionarilor este Rezultate,
Rezultate, Rezultate. Am mentionat
deja trecerea de la Informatii catre o
Educatie Bazata pe Rezultate prin in-
termediul unui numar in crestere de
scoli, universitati si institutii profesio-
nale, dar in definitiv cererea este cea
care conduce la astfel de schimbari.
Profesia juridica, portarul majori-
tatii disputelor, se schimba si ea drept
rezultat. Ceea ce descrie profesorul
Julie Macfarlane de la University of
Windsor, Ontario ca fiind Noul Avo-
cat’, isi face aparitia pe scena - prag-
matic, nerabdator, indraznet, orientat

MICHAEL LEATHES'
(Article reproduced with the
permission of International Institute of
Mediation)

THE DEMAND-SIDE - USER NEEDS
ARE CHANGING

While real estate brokers recite

1 Michael Leathes, is a director of the
International Mediation Institute (IMI) and
a former in-house counsel with a number
of international companies. The views offe-
red here are the author’s alone but he invites
comments from all stakeholders in the me-
diation field to encourage debate on the pro-
gression of mediation towards an internati-
onal profession. Michael can be reached via

“Contact Us” at the IMI portal - www.IMI-
mediation.org.

the dogma Location, Location, Lo-
cation, the mantra of companies,
government agencies and others
that need to account to their stake-
holders is Outcomes, Outcomes,
Outcomes. I have already men-
tioned the shift from Inputs towards
more Outcome Based Education by
an increasing number of schools,
universities and professional insti-
tutions, but ultimately it is the de-
mand side that drives such changes.

The legal profession, gatekeeper
of most disputes, is changing as a
result. What Professor Julie Mac-
farlane at the University of Windsor,
Ontario so aptly describes as The



catre solutii si rezultat, intolerant la
proces, favorizand (si experimentat
in) negocierea, medierea, practica
colaborativa si justitia recuperativa.
CV-urile se rescriu. Acesti Noi Avo-
cati sunt pe piata pentru joburile din
companiile globale si guverne. Ei sunt
cei care vor conduce din ce in ce mai
mult portofolille de dispute zilnice,
actionand in felul lor si schimband
practica legii. Apare acum si un nou
tip de client, cu noi prioritati, nevoi si
asteptari®. Programele guvernamen-
tale de austeritate taie costurile justiti-
ei civile in scop public, ducind la un
interes judiciar in crestere pentru re-
zolvarea disputelor inainte de proces.
Un fel de mediere obligatorie este la
doar cativa pasi distanta. Toate acestea
vor alimenta o crestere a dreptului co-
laborativ, unde avocatii vor fi instruiti
sa rezolve un caz in afara instantelor,
dar sunt in mod expres exclusi de la
reprezentarea clientului in instanta
daca negocierile esueaza. Medierea va
fi bine inteleasa de catre Noii Avocati,
care vor fi fost bine instruiti in aceste
domenii la Scoala de Drept, indepen-
dent sau intern.

Vor fi mai selectivi in legatura cu
abilitatile si atitudinile pe care le apre-
cieaza in consilierea externa. Se vor
astepta la mai putine analize juridice
si vor fi mai energici in orientarea
catre rezultat. Vor avea instrumente
la indeména pentru a determina ce
proces sa urmeze, cum ar fi medierea
administrata sau neadministrata, si
vor fi experti in selectarea mediatoru-
lui potrivit - pentru ca au fost instruiti
pentru asta. Aceasta noua clasa este
prea nerabdatoare pentru a pierde
vremea cerdnd informatii; daca ceea
ce trebuie sa stie despre un mediator
oarecare nu sare pur si simplu din
monitoarele lor intr-un mod convin-
gator si credibil, vor cauta un altul
care furnizeaza informatiile in mod
deschis. Institutiile care restrictionea-
za accesul anumitor vizitatori, cum ar
fi membrii care trebuie sa se inregis-
treze si sa furnizeze detalii ale parole,
sau cei care folosesc instrumente web
invechite, si mediatorii care nu ofera
informatii si feedback credibile si usor
de digerat, vor fi marginalizati de mul-
ti utilizatori.

Va exista de asemenea o crestere a
inovatiilor - implicarea mediatorilor
in realizarea tranzactiilor, hibrizi, in-
termediari interculturali, avocati al
carui client este tranzactia, nu o parte
din ea. Oportunitatile pentru mediere
sunt imense.

MODUL DEA PREZICE VIITORUL
ESTE SA-LINVENTEZI

Pentru ca viitorul sa “se scurga” e
nevoie de o “taiere” in realitatile de
azi: o apreciere a principalilor condu-
catori"!, prezumtia ca actionarii din
aria de servicii (mediatori, furnizori
si formatori) vor actiona intr-un mod
care serveste intereselor lor pe termen
scurt si mediu, in conditiile unei piete
in schimbare, iar cei de pe partea cere-

rii (utilizatorii, adjudecatarii, educato-
ii si guvernele) isi vor exprima nevoi-
le in mod clar. Putem de asemenea sa

presupunem ca va continua sa existe o

crestere ferma in incidenta de dispute,
o dorinta continua a utilizatorilor de a

pune mai presus de proces rezultatele,
si 0 baza a utilizatorilor mai educata si

mai informata.

O alta realitate este aceea ca medi-
erea este un domeniu foarte fragmen-
tat. Furnizorii de servicii se afla intr-o
competitie puternica. Aceasta inhiba
dialogul potrivit despre viitor si abili-
tatea jucatorilor importanti sa se puna
de acord in legatura cu tinte concrete
pentru acest domeniu. Medierea, ca
oricare alta intreprindere, isi are scep-
ticii ei - cei care sunt dezamagiti prea
devreme de viitor si incapabili sau
nedoritori de schimbare, precum si
vizionari si conducatori, care deja au
strabatut teritorii neexplorate, careau
considerat ca viitorul apartine celor
care se pregatesc acum, si sunt dispusi
sa urmareasca tinte mai mari, in lipsa
unei misiuni profesionale complete.

Acest domeniu balcanizat este tras
in directii diferite, nesigur daca este o
ramura a dreptului sau psihologiei, o
arta sau o stiinta, ADR sau negociere,
si daca are nevoie de o filozofie, o te-
orie, valori, caracteristici, practici, sau
toate, sau doar o parte dintre aceste
lucruri. Pentru a continua dezbate-
rea, dar a stopa evitarea, medierea
are nevoie de organisme profesionale
furnizoare, non-ierarhice, bine fun-
damentate, infiintate pe principiile
Conducerea Slujitorului'?, asa cum e
explicat de catre gurul organizational
Robert K. Greenleaf - in acest caz, sta-
bilirea si implementarea transparenta
a standardelor inalte de training si
practica, explicand si promovand in
mod obiectiv medierea catre utiliza-
tori, convocand toti actionarii, facind
informatiile disponibile, incurajand
conducerea deliberata si cele mai
bune practici, dezvoltind si propa-
gand instrumente, si inspirand creste-
rea medierii in mod convingator.

In mod evident, astfel de organis-
me vor fi conduse nu de catre medi-
atori practicanti, furnizori sau forma-
tori, ci de catre manageri full-time,
recurgand la sustinerea si contributia
din ambele parti: cerere si oferta. Gu-
vernele au interese ca si un utilizator
si un rol vital in furnizarea de fonduri
credibile, astfel incit noua profesie sa
nu fie perceputa ca autoservire.

Odata infiintate, aceste institutii
profesionale vor fi imputernicite sa
stabileasca standarde inalte, sa nu per-
mita mediocritatea si sa asigure trans-
parenta. Vor aplica, asa cum a estimat
deja profesorul Sander, standarde
stricte pentru formatori. Examinarea
independenta va deveni o parte cheie
a acelor standarde. In timp ce multi
mediatori vor fi avocati la origini, din
ce in ce mai multi profesionisti vor
intra si imbogati domeniul. Pana in
2020, astfel de organisme vor fi fost
infiintate in multe tari la nivel nati-

New Lawyer’ is arriving onto the
scene - pragmatic, impatient, crea-
tive, daring, solution and results-
orientated, process-intolerant, fa-
vouring (and skilled in) negotiation,
mediation, collaborative practice
and restorative justice. Resumés are
being re-written.

These New Lawyers are in the
market for jobs in the world’s com-
panies and governments. They are
the ones that will increasingly be
running day-to-day dispute port-
folios, instructing counsel their way
and in so doing changing the prac-
tice of law. A different type of client
is now emerging, with new priori-
ties, needs and expectations'.

Government austerity programs
are trimming the cost of civil jus-
tice to the public purse, causing
sharply increased judicial interest
in the resolution of disputes before
trial. Almost mandatory mediation
is just around the corner.

All this will fuel a rise in col-
laborative law, where counsel are
instructed to resolve a case outside
the courtroom but are expressly ex-
cluded from representing the client
in court should negotiations fail.
Mediation will be well-understood
by the New Lawyers, who will
typically have been well-trained in
those areas at Law School, indepen-
dently or in house.

They will be more selective about
the skills and attitudes they value in
outside counsel. They will expect
less legal analysis and more ener-
getic outcome orientation.

They will have tools at their fin-
gertips to determine what resolution
process to pursue, such as adminis-
tered or non-administered media-
tion, and will be adept at selecting
the right mediator - having been
trained in that skill. This new breed
is too impatient to waste time asking
for information; if what they need to
know about a given mediator does
not jump out of their screens in a
convincing and credible way, they
will simply look to another mediator
who provides that information open-
ly. Institutions that restrict informa-
tion access to certain visitors, such
as members who must login and
provide password details, or those
that use outdated web tools, and me-
diators who do not offer credible and
easily digestible and feedback, will be
marginalized by many users.

There will also be a rise in inno-
vations - engagement of mediators
in dealmaking, hybrids, inter-cul-
tural intermediaries, counsel whose
client is the deal, not a party to it.

The opportunities for mediation
are immense.

THE WAYTO PREDICT THE FUTURE
IS TO INVENT IT

For the future to leak out re-
quires a cut into some of today’s re-
alities: an appreciation of the main
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drivers', an assumption that stake-
holders on the service side (media-
tors, providers and trainers) will act
in a way that serves their short and
medium term interests in light of a
changing market, and that those on
the demand side (users, adjudica-
tors, educators and governments)
will express their needs clearly.
We can also assume that there will
continue to be a steady rise in the
incidence of disputes, an ongoing
user desire to rank outcomes above
process, and an ever more educated
and informed user base.

Another reality is that mediation
is a highly fragmented field. Service
providers are in strong competi-
tion. This inhibits proper dialogue
about the future and the ability
of the main players to agree con-
crete goals for the field. Mediation,
like any other endeavour, has its
sceptics -those prematurely disap-
pointed in the future and unable
or unwilling to change -as well as
visionaries and leaders who have
already beaten a path through un-
charted territory, appreciated that
the future belongs to those who
prepare now, and are willing to pur-
sue bigger targets in the absence of
an overall professional mission.

This balkanized field is pulled in
different directions, unsure whether
it is a branch of law or psychology,
an art or science, ADR or nego-
tiation, and whether it needs a phi-
losophy, a theory, values, charac-
teristics, practices or all or some of
these things. To continue the debate
but stop the dithering, mediation
needs strong, well-funded, non-
hierarchical nonservice-providing
professional bodies, founded on the
principles of Servant Leadership™
as explained by the organizational
guru Robert K. Greenleaf -in this
case establishing and transparently
implementing high training and
practice standards, objectively ex-
plaining and promoting mediation
to users, convening all stakeholders,
making information freely available,
encouraging thought leadership
and best practices, developing and
disseminating tools, and convinc-
ingly inspiring mediation’s growth.

Conspicuously, such bodies will
be run not by practicing mediators,
providers or trainers, but by full-
time managers, drawing on support
and contributions from both the
demand and supply sides. Govern-
ments have an interest as a user and
a vital role in providing credible
seed funding so that the new pro-
fession is not perceived as purely
self-serving.

Once established, these profes-
sional institutions will be empowered
to establish high standards, disallow
mediocrity and ensure transpar-
ency. They will apply, as Professor
Sander has already predicted, strict
standards for trainers. Independent
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onal, si vor fi legate de un organism

international care va ajuta la globali-

zarea profesiei.

In timp ce actionarii medierii se
axeaza pe calitate, transparenta si sta-
tut profesional, multe alte schimbari
se vor produce.

Deoarece impactul tehnologiilor
de comunicare creste, cauzele mici
vor fi rezolvate folosind ODR". Me-
diatorii si furnizorii care se ocupa de
dispute mai mari si cele care implica
factorul emotional vor avea la dis-
pozitie teleprezenta, sali de intalnire
online si alte instrumente IT pentru
a face medierile mult mai eficiente,
atractive si accesibile, reducnd tim-
pul de calatorie si grabind negocierile.

Deoarece utilizatorii devin mai
bine informati despre felul in care
medierea functioneaza si de ce, cere-
rea pentru procese mai putin conven-
tionale, mai personalizate va creste;
hibrizi de elemente facilitatoare si
evaluative, incluzand analiza de caz
timpurie si opinii neobligatorii va
creste. Multi formatori inca predau
un model de mediere pur facilitator,
dar mediatorii trebuie sa invete cum,
unde si daca sa stabileasca tehnici eva-
luative sau transformative, asa cum se
cere. Treptat, trainingul se va adapta
pentru a include aceste nevoi.

Mai multe comitete ale mediato-
rilor vor fi orientate pe proces sau/si
pe subiect-continut, cerand mediato-
rilor sa demonstreze, in plus fata de
competentele in mediere, cunostinte
in domeniul tehnic, diagnosticarea
conflictelor, constructia proceselor si
comunicare interculturala.

Medierea nu va ma fi vazuta ca o
forma alternativa de rezolvare a dis-
putelor, ci va ajunge prima varianta.
In arena comerciala, un management
bun al conflictului va fi considerat ca
parte a Bunei Guvernari Corporative,
iar companiile isi vor concepe propri-
ile lor sisteme de evaluare, adminis-
trare si solutionare a disputelor™. Va
aparea, de asemenea, un nou utiliza-
tor, mai informat si mai circumspect.

Actionarii din aria serviciilor vor:

« colabora mai mult pe partea de
training, examinare independen-
ta si feedback

+ fi de acord si vor aplica cel putin
standarde inalte ale calitatii

« incuraja transparenta competen-
telor mediatorului si experienta
utilizatorului

o impartasi platforme tehnologice
pentru asigurarea securitatii si
confidentialitatii

+ concepe scheme pentru a per-
mite noilor mediatori sa castige
experienta si sa se dezvolte pro-
fesional

o insista asupra unor coduri de eti-
ca riguroase si analize indepen-
dente cu sanctiuni, si

+ combina resurse pentru a promo-
vamedierea ca o profesie credibila.
Codurile de Etica vor fi reconce-

pute, pentru a imparti principii co-

mune intregului domeniu. Vor fi de

asemenea mai putin stricte si generale.
Codurile de etica care nu sunt obiec-
tul unei analize independente vor fi
vazute ca inutile; tablourile de confor-
mitate vor fi asociate cu institutii pro-
fesionale, nu cu furnizori, colegi sau
grupuri de practica voluntara. Utiliza-
torii se vor astepta ca fiecare mediator
practicant sa detina o asigurare profe-
sionala de indemnitate si sa specifice
si asiguratorul si care este acoperirea.

Utilizatorii vor vrea, de asemenea,
dovezi ferme ale aptitudinilor medi-
atorilor pentru a le permite sa ia de-
cizii pertinente. Citate oarecare din
utilizatori (de obicei) neidentificati
nu vor avea credibilitate. Utilizatorii
vor vrea un CV pregatit independent,
care sa contina pareri de la alti utili-
zatori, nu numai pentru reasigurarea
competentei, dar si pentru a indica
potrivirea in ceea ce priveste stilul si
personalitatea. Mediatorii care pos-
teaza videoclipuri in care isi explica
direct CV-urile vor avea asigurate mai
multe medieri, deoarece utilizatorii
devin mai meticulosi si mai personali
in alegerea mediatorului.

Dupa cum OBE devine mai ras-
pandit, aceia care avanseaza in cariera
in companiile profesioniste si guver-
ne vor avea o atitudine diferita fata
de predecesorii lor, cautand training
de specialitate in cadrul programelor
de furnizare a solutiilor. Formatorii
de mediere se vor adresa acestei piete
prin segmentarea cursurilor lor; pro-
gramele de training dedicate tuturor
vor disparea. Cei care aspira sa devina
mediatori profesionsti vor avea nevo-
ie de traininguri mult mai aprofunda-
te, care se materializaeza in calificari
si certificari, plus dezvoltare profesi-
onala continua. Firmele profesionale,
la fel ca si guvernele si utilizatorii cor-
porate, vor cere cursuri pentru repre-
zentarea clientilor in mediere; adjude-
catorii si altii vor cauta cursuri despre
arta indreptarii partilor catre mediere;
mediatorii practicanti vor vrea cur-
suri de mediere intercultural si alte
practici mai aprofundate. Utilizatorii
majori vor invita din ce in ce mai mult
formatorii, pentru a le furniza cursuri
customizate interne. Formatorii vor
colabora pentru a stabili standarde
transparente inalte de furnizare si
evaluare, bazate pe evaluare inde-
pendenta, sau vor suferi consecintele
introducerii de catre guverne a acelor
standarde prin ordonante.

Departamentele si Ministerele de
Justitie vor cauta oportunitati de a
reduce costurile contribuabililor cu
programele de justitie civila. Medie-
rea va fl “incurajata” de catre guverne
si justitie, de multe ori pana intr-acolo
incat medierea devine sine qua non
inainte, in timpul si chiar dupa litigiu.
Initiative precum Comisia CED.R.
pe Arbitraj International®® vor stimula
utilizatorii sa exercite presiune asu-
pra institutiilor de arbitraj pentru a
include medierea in procesele lor. Fo-
rumurile de solutionare a disputelor
internationale, cum ar fi Organizatia

assessment will become a key part of

those standards. While many media-

tors will be lawyers by background,
increasingly other professionals will
enter and enrich the field.

By 2020, such bodies will have
been established in most countries
on a national level, and will link to
an international body that will help
the profession to globalise.

While mediation’s stakeholders
address quality, transparency and
professional status, numerous other
changes will occur.

As the impact of communications
technology grows, small claims will
typically be commoditised using
ODRP. Mediators and providers
handling larger disputes and those
involving emotional issues will find
telepresence, online caucus rooms
and other IT tools to make media-
tions more effective, attractive and
affordable, reducing travel time and
speeding up negotiations.

As users become better informed
about how and why mediation
works, demand for less conven-
tional, more tailored processes will
increase; hybrids of facilitative and
evaluative elements, including early
case assessment and non-binding
opinions, will grow. Many train-
ers still teach a purely facilitative
model of mediation, but mediators
also need to learn how, when and
whether to deploy evaluative and
transformative techniques as need-
ed. Gradually, training will adapt to
include these needs.

More mediation panels will be pro-
cess and/or subject-matter oriented,
requiring mediators to demonstrate,
in addition to their mediation compe-
tencies, knowledge of technical fields,
conflict diagnostics, process design
and inter-cultural communications.

Mediation will no longer be
viewed as an alternative form of
dispute resolution and will elevate
to become the primary form. In the
commercial arena, good conflict
management will be considered
part of Good Corporate Govern-
ance and companies will design
their own systems for evaluating,
managing and resolving disputes'.
A more informed and circumspect
user will emerge.

Service-side stakeholders will:

+ collaborate more on issues like
training, independent assess-
ment and feedback

o agree on, and apply, minimum
high-level quality standards

o encourage transparency into
mediator competency and prior
user experience

+ share technology platforms for
ensuring security and confiden-
tiality

o devise schemes to enable new
mediators to gain experience and
develop professionally

+ insist on rigorous ethical codes
and independent reviews with

sanctions, and
« pool resources to promote me-

diation as a credible profession.

Codes of Ethics will be re-draft-
ed to share common principles
throughout the field. They will also
be less legalistic and general. Ethics
codes that are not subject to inde-
pendent review will be seen as mean-
ingless; compliance panels will be
associated with professional institu-
tions, not provider, peer or voluntary
practice groups. Users will expect
every practicing mediator to carry
professional indemnity insurance
and to specify both the underwriter
and extent of cover on their profile.

Users will also want hard evi-
dence of a mediator’s skills to enable
them to make informed decisions.
Cherry-picked ~quotations from
(usually) unidentified users will
lack credibility. Users will expect an
independently-prepared summary
of prior user feedback not only
for reassurance about competency
but to indicate suitability in terms
of style and personality. Mediators
posting video clips of themselves
explaining their resumés direct to
camera or in interview mode will
secure more mediation assign-
ments, as users become increasing-
ly meticulous and personal in their
choice of mediator.

As OBE becomes more prevalent,
those moving into careers in profes-
sional firms, companies and govern-
ments will exhibit a different attitude
to their predecessors, seeking spe-
cialist training in solution-providing
programs. Mediation trainers will
address this market by segmenting
their courses; one-size-fits-all train-
ing programs will fade away.

Those aspiring to become profes-
sional mediators will need more
in-depth training resulting in quali-
fication and certification, plus pro-
fessional development follow-up.

Professional firms as well as gov-
ernment and corporate users will
demand courses on representing
clients in mediations; adjudicators
and others will seek courses on
the art of referring parties to me-
diation; practicing mediators will
want courses on inter-cultural me-
diation and other in-depth practice
areas. Major users will increasingly
invite trainers to provide tailor-
made courses in-house. Trainers
will collaborate to set transparent
high level delivery and assessment
standards based on independent
assessment, or suffer the conse-
quence of governments introducing
those standards through regulation.

Justice Departments and Minis-
tries will seek out opportunities to
reduce the cost to taxpayers of civil
justice programs. Mediation will
become increasingly “encouraged”
by governments and judiciaries, of-
ten to the point of making media-
tion a sine qua non before, during



Mondiala a Comertului (OMC) si
Conferinta Natiunilor Unite privind
Comertul si Dezvoltarea (UNCTAD)
vor adopta si ele medierea ca proces
major. Aceste dezvoltari vor revoluti-
ona practica medierii si ii vor inspira
pe utilizatori sa inteleaga mai bine
medierea si sa 0 accepte mai deschis.
Asadar, medierea va creste si toata
lumea - cererea si oferta - va avea
de castigat. Litigiul va face schimb cu
medierea, pentru a deveni noua defi-
nitie a metodelor alternative de solu-
tionare a disputelor. Nici una dintre
aceste actiuni nu este dificila, costisi-
toare sau consumatoare de timp, dar
toate necesita o viziune impartasita
asupra viitorului si dorinta de a-] obti-
ne. Daca aspiram la el azi, standardele
de calitate ale medierii vor fi universa-
le pana in anul 2020.

Actionarii, cum ar fi guvernele si
companiile vor finanta studii pentru
a scoate la iveala noi instrumente si
statistici care sa dovedeasca valoarea
medierii. Increderea utilizatorului se
va revarsa asupra medierii.

Cel mai important lucru este sa
pastrezi lucrul cel mai important
drept cel mai important lucru.

Stephen Covey a vandut 15 milioa-
ne de exemplare din The 7 Habits of
Highly Effective People'® (Eficienta in
7 trepte. Un abecedar al intelepciuni),
plus alte carti. Treapta nr. 3 spune sa nu
pierzi din vedere imaginea de ansamblu.

Cu cuvintele lui Covey: “Concen-
trarea nereusita este principalul motiv
pentru care oamenii esueaza. Nu e
suficient numai sa incepi pe drumul
cel buny; trebuie sa eviti cu succes dis-
tractiile inutile si atractiile vietii care
tintesc sa te abata din drum... Cel
mai important lucru este sa pastrezi
lucrul cel mai important drept cel mai
important lucru”

Aidi, lucrul cel mai important este
sa obtii statutul profesional. Aceasta
se poate intdmpla prin intentie, nu
prin accident. Partea de servicii - me-
diatorii, furnizorii si formatorii - tre-
buie sa colaboreze la aceasta intentie.
Trebuie sa se axeze pe cresterea intre-
gii placinte, nu sa se rezume doar la
bucatica lor. Cresterea placintei aduce
beneficii tuturor, dar aceasta presupu-
ne o colaborare puternica si dialog.

Daca se intimpla 7 lucruri, atunci
placinta va creste:

1. Mediatorii, furnizorii si forma-
torii, cu ajutorul guvernului, creeaza
un organism profesional. Liderul nu
este un mediator, formator sau fur-
nizor activ. Board-ul sau Consiliul de
Supraveghere include reprezentanti ai
tuturor grupurilor de actionari. Toata
lumea participa pro bono in dezvolta-
rea profesionala si impartasirea celor
mai bune practici.

2. un plan realist de finantare pe
cinci ani este pus in practica. Guver-
nul furnizeaza granturile. Cheltuielile
sunt tinute la un nivel scazut si biro-
cratia evitata. Internetul este mijlocul
de influenta.

3. organismul profesional nu are
niciun venit din furnizarea de servicii.

Este complet non-profit si inregis-
trat ca o institutie caritabila, daca este
posibil.

4. mai degraba decat reinventarea
rotii, ar trebui sa existe o adaptare
culturala.

Se invata lectii, care sunt imparta-
site cu alte organisme profesionale
din alte domenii, toate organismele
profesionale nationale sunt legate la
nivel mondial. Transparenta si cali-
tatea caracterizeaza acest organism
si toate celalalte organisme nationale
profesionale pentru mediatori. Exista
o misiune puternica de a incuraja si a
dezvolta tinerii mediatori.

5. standarde inalte de training si
evaluare independenta sunt stabilite
siaplicate.

Competenta inalta este acreditata/
certificata. Se cere feedback de la uti-
lizatorii anteriori.

6. organismul profesional este des-
chis tuturor celor care indeplinesc
criteriile de calitate, indiferent de alte
calificari profesionale sau profesia de
baza. Se aplica testul Wilensky.

7. exista un cod de etica important
si un organism independent de anali-
za pentru aplicarea lui.

Cu mult inainte de 2020, medierea
poate fi prima profesie globala adevarata.

Haideti sa colaboram pentru a pas-
tra lucrul cel mai important drept cel
mai important lucru.

Noiembrie, 2010

NOTE

9 The New Lawyer - How Settlement is
Transforming the Practice of Law de Julie
Macfarlane, UBC Press 2010

10 Vezi: International Arbitration and
Mediation - A Practical Guide de Michael
Mcllwrath si John Savage, 2010

11 Ca mai sus: Outcomes Based Educa-
tion; Training and Learning; Technology;
Quality Standards

Transparency; Collaboration and a Free-
Standing Profession.

12 Vezi: http://www.greenleaf.org/

13 Vezi, de exemplu: http://kluwer-
arbitrationblog.com/blog/2010/10/31/
anti-arbitration-coming-soon-to-a-
commercialdispute-near-you-inexpensive-
on-line-mediation-and-arbitration/

14 Designing Conflict Management
Systems - Creating productive & healthy
organizations de Cathy Costantino, 1995 si
Handbook of Human Conflict Technology

- creating win-win success without conflicts
de Tina Monberg, 2008 si Building ADR
into the Corporate Law Department: ADR
Systems Design de CPR Institute www.cpra-
drorg. Vezi si Studiul AAA Dispute-Wise
Business Management http://www.adr.org/
sp.asp?id=29431

15 Vezi: http://www.cedr.com/about_us/
arbitration_commission

16 Stephen R. Covey, The 7 Habits of Hi-
ghly Effective People (1989), The 8th Habit -
from effectiveness to greatness (2006) si The
Speed of Trust - the one thing that changes
everything (2006) toate publicate de Simon
& Schuster.

and even after litigation. Initiatives
such as the CEDR Commission on
International Arbitration15, will
prompt users to exert pressure on
arbitration institutions to build
mediation into their processes. In-
ternational dispute resolution fo-
rums such as the World Trade Or-
ganization (WTO) and the United
Nations Conference on Trade &
Development (UNCTAD) will also
adopt mediation as a prime process.

These developments will revo-
lutionise the practice of mediation
and inspire users to better under-
stand mediation and accept it more
readily. Mediation will therefore
grow and everyone -supply and de-
mand -will benefit. Litigation will
trade places with mediation to be
the new definition of Alternative
Dispute Resolution. None of these
actions is difficult, costly or time-
consuming. But they all require a
shared vision of the future and the
will to achieve it.

If we reach for it today, media-
tion quality standards will be uni-
versally high by 2020. Stakeholders
such as governments and compa-
nies will fund research to surface
new tools and statistics proving
the value of mediation. User confi-
dence will flow into mediation.

The main thing is to keep the
main thing the main thing

Stephen Covey has sold 15 mil-
lion copies of The 7 Habits of High-
ly Effective People plus other books.
Habit no. 3 is not to lose sight of the
big picture. In Covey’s words:

“Broken focus is the number one
reason people fail. Its not enough
to start off on the right track; you
must successfully avoid the unnec-
essary distractions and attractions
of life that aim to sidetrack you...
The main thing is to keep the main
thing the main thing.

The main thing here is to achieve
professional status. That can only
arise by design, not by accident.
The service side -mediators, pro-
viders and trainers - needs to col-
laborate in that design. They must
focus on expanding the total pie
and not merely their own slice. Pie
expansion benefits everyone, but
demands strong collaboration and
dialogue.

If seven things happen, pie ex-
pansion will happen:

1. Mediators, providers and
trainers, with the help of govern-
ment, create a professional body.
The leader is not an active mediator,
trainer or provider. The supervis-
ing Board or Council includes rep-
resentatives of all the stakeholder
groups.

Everyone participates pro bono
in professional development and
best practice sharing.

2. A realistic five-year funding
plan is put in place. Government
provides seed funding. Overheads

medierea, tehnica si arta

are kept low and bureaucracy
avoided. The Internet is leveraged.

3. The professional body does
not earn any income from the pro-
vision of services. It is entirely non-
profit and registered as a charitable
institution if possible.

4. Rather than re-invention of
the wheel, there should be cultural
adaptation.

Lessons are drawn from and
shared with professional bodies in
other fields. All national profes-
sional bodies are linked up globally.
Transparency and quality charac-
terise this and all other national
professional bodies for mediators.
There is a strong mission to encour-
age and develop young mediators.

5. High-level training and inde-
pendent assessment standards are
set and applied.

High competency is accredited/
certified. User feedback summaries
are required.

6. The professional body is open
to all who meet the quality criteria
set, irrespective of background and
other professional qualifications.
The Wilensky test is applied.

7. There is a strong code of ethics
and an independent review body to
apply it.

Well before 2020, mediation
can be established as the first truly
global profession.

Let us all work together to keep
the main thing the main thing,

November, 2010

NOTES

9 The New Lawyer - How Settlement is
Transforming the Practice of Law by Julie
Macfarlane, UBC Press 2010

10 See: International Arbitration and Me-
diation - A Practical Guide by Michael McIl-
wrath and John Savage, 2010

11 As discussed above: Outcomes Based
Education; Training and Learning; Technol-
ogy; Quality Standards;

Transparency; Collaboration and a Free-
Standing Profession.

12 See: http://www.greenleaf.org/

13 See, for example: hitp:/kluwer-
arbitrationblog.com/blog/2010/10/31/
anti-arbitration-coming-soon-to-a-
commercialdispute-near-you-inexpensive-
on-line-mediation-and-arbitration/

14 Designing Conflict Management Sys-
tems - Creating productive & healthy organiza-
tions by Cathy Costantino, 1995 and Handbook
of Human Conflict Technology - creating win-
win success without conflicts by Tina Mon-
berg, 2008 and Building ADR into the Corpo-
rate Law Department: ADR Systems Design
by CPR Institute www.cpradr.org. Also see
the AAA Dispute-Wise Business Management
Study http://www.adr.org/sp.asp?id=29431

15 See: http://www.cedr.com/about_us/
arbitration_commission

16 Stephen R. Covey’s The 7 Habits of
Highly Effective People (1989), The 8th Hab-
it - from effectiveness to greatness (2006)
and The Speed of Trust - the one thing that
changes everything (2006) are all published
by Simon & Schuster.
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vand in vedere esecul sistemu-
lui judiciar institutionalizat de
a face fatd multitudinii de ca-
uze cu care se confruntd, precum si
limitele si incovenientele pe care le
implica (proceduri formaliste, ter-
minologie specificd, duratd si solutie
imprevizibile), s-a incercat de-a lun-
gul timpului s3 se creeze modalititi
alternative de rezolvare a litigiilor.
Vom prezenta in continuare céte-
va aspecte de ordin general cu privi-
re la fiecare dintre aceste proceduri.

MEDIEREA

Reglementare

Aceastd modalitate alternativa de
rezolvare a ltigiilor a fost reglemen-
tata prin Legea nr. 192/2006 privind
medierea i organizarea profesiei de
mediator, modificatd prin Legea nr.
370/2009 si Legea nr. 202/2010.

La nivelul Uniunii Europene a
fost adoptata Directiva 2008/52/CE,
ce se aplicd in cazul litigiilor trans-
frontaliere, in materie civild si co-
merciala.

Definitie

Medierea reprezintd o modalitate
optionald de solutionare a conflicte-
lor pe cale amiabild, cu ajutorul unei
terte persoane specializate in calitate
de mediator, in conditii de neutralita-
te, impartialitate si confidentialitate.
Astfel, partile unui conflict sau al unui
litigiu, apeleazd la o persoand straing
de acestea, pentru a ajunge la o rezol-
vare a situatiei.

Mediatorul este orice tert chemat
sa conducd procesul de mediere intr-
o0 manierd eficace, impartiald si com-
petentd, indiferent de denumirea sau
de profesia tertului si de modul in
care tertul a fost numit sau i s-a so-
licitat sa efectueze medierea.

Sarcina mediatorului este de a cla-
rifica contextul conflictului si al discu-
tiilor, problemele si interesele implica-
te, atitudinea si perceptiile partilor cu
privire la acesta, pentru a le permite
acestora sa ajunga la concesii recipro-
ce si sd stinga starea de tensiune.

Intr-o societate in care buna in-
telegere, dialogul, intrajutorarea,
compromisul nu mai functioneaza
ca instrumente de modelare a con-
flictelor, oamenii nemaifiind capabili
sd comunice cu usurintd si in mod
natural, se dovedeste necesard insti-
tutionalizarea unei proceduri care sd
faciliteze apropierea intre pértile in
conflict §i gasirea unei solutii care s
rezolve disputa.

Procedura

Din initjativa proprie sau la reco-

mandarea instantei/avocatului, par-
tea contacteazd unul din mediatorii
mentionati in tabelul mediatorilor
publicat in Monitorul Oficial sau
pe site-ul Ministerului Justitiei si
Libertitilor Cetatenesti (www.just.
10), respectiv pe site-ul Consiliului
de mediere (www.cmediere.ro). Va
avea loc o intalnire intre parte si me-
diator, ocazie cu care se vor furniza
informatii cu caracter general despre
mediere, principiile care guverneaza
aceastd procedurd, solicitindu-se
relatii despre cauzd si datele de con-
tact ale partii adverse. Mediatorul va
trimite acesteia o invitatie si datele
sale de contact, pentru a se putea
stabili de comun acord ziua in care
s-ar putea desfasura sesiunea de me-
diere. Dacd partea nu raspunde, se
va reveni, dupa care se va incheia un
proces-verbal care atesta imposibili-
tatea realizarii medierii, ca urmare a
refuzului partii de a se prezenta. In
situatia in care partile sunt de acord
sd apeleze la mediere, cu ocazia in-
talnirii comune, sunt informate cu
privire la procedura si principiile ce
o guverneaza, regulile sale de baza.
In functie de necesitati, vor avea loc
una sau mai multe sesiuni, comune
sau individuale, ce se vor finaliza fie
prin realizarea unui acord total/par-
tial, fie prin esec.

Avantaje

Avantajele medierii pentru parti

Un prim beneficiu se referd la re-
stituirea taxei de timbru, in cazul in
care cauza a ajuns pe rolul instantei
si s-a achitat 0 asemenea taxd. Trebu-
ie precizat ¢, in urma abrogarii art.
23 ind. 1 din Legea nr. 146/1997, ce
prevedea restituirea taxei judiciare,
in situatia in care pértile incheiau o
tranzactie, prin Legea nr. 202/2010
(cunoscutd ca legea micii reforme),
in prezent, recuperarea sumelor
plétite cu acest titlu poate avea loc
numai daca respectivul conflict se
solutioneazd pe calea medierii.

De asemenea, aceastd procedurd
este una informald, confidentia-
1, civilizatd. Aceastd inseamna ci
intrunirea pértilor are loc intr-un
cadru privat, cu respectarea demni-
tatii umane §i a normelor de bund
conduitd, orice informatie adusa la
cunostinta mediatorului sau orice
document prezentat neputind fi
dezviluite judecdtorului decat cu
acordul partilor.

Nu este deloc de neglijat faptul cé,
prin intermediul medierii, persoane-
le aflate in conflict lucreazi, in mod
activ, pentru ajungerea la o solutie
care sd satisfaca nevoile tuturor, si nu
asteaptd pasiv o solutie impusd de un
tert (instanta de judecatd).

Totodatd, medierea poate con-
duce la o rezolvare cu celeritate a
litigiului, intrucat nu se mai impune
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onsidering the failure of the in-
stitutionalized juridical system
in coping with the tremendous
number of cases, as well as the limits
and inconveniency involved (for-
mal procedures, specific terminol-
ogy, length, unpredictable solutions),
over the time people tried to create
alternative modes to solve litigations.
Further on, we will present few
general aspects regarding each of
these modes.

MEDIATION

Regulation

This alternative dispute resolu-
tion mode was regulated by the
Law 192/2006 regarding mediation
and organization of mediator pro-
fession, modified by Law 370/2009
and Law 201/2010.

At European Unions level, the
Directive 2008/52/CE was adopted,
being applied to trans-border civil
and commercial cases.

Definition

Mediation is an optional mode to
solve conflicts amiably, with the help
of a third person, specialized as me-
diator, under the conditions of neu-
trality, impartiality and confidenti-
ality. Thus, the parties of a conflict
or a litigation1, turn to a stranger to
reach a solution.

Mediator is any third party called
to lead the mediation process in an
efficient, impartial and competent
way, regardless the name or the
profession of third party and the
way in which the third party was
appointed or requested to conduct
the mediation.

The mediator’s task is to clarify
the context of conflict and discus-
sions, problems and interests in-
volved, the parties’ attitudes and
perceptions, in order to allow the
parties reach reciprocal conces-
sions and terminate the tension.

In a society where good under-
standing, dialogue, help, compro-
mise no longer function as conflict
molding instruments and people
are incapable to communicate eas-
ily and naturally, there is need for
the institutionalization of a proce-
dure to facilitate the closeness be-
tween the parties in conflict and to
find a solution to the dispute.

Procedure

At own initiative or at the rec-
ommendation of court/lawyer, the
party contacts one of the mediators
mentioned in the Panel published
in the Official Gazette or on the

Justice Ministry’s website, (www.
just.ro), or on the Mediation Coun-
cil's  website (www.cmediere.ro).
There will be a meeting between
the party and the mediator, where
general information on mediation
will be supplied, the principles that
govern this procedure, requesting
information about the case and the
contact data of opponent party. The
mediator will send to this party his/
her contact details in order to com-
monly decide on the day when me-
diation could happen. If the party
does not answer, it will be called
again, afterwards an official note
will be set, mentioning the impossi-
bility to accomplish mediation, due
to party’s refusal to present. In case
both parties agree to turn to media-
tion, in the joint meeting they are
informed about the procedure and
the principles that govern it, its
basic rules. Depending on necessi-
ties, there will be held one or more
sessions, common and individual,
which will be finalized either by
achieving a total/partial agreement
or by failure.

Advantages

Mediation’s advantages for parties

A first benefit is the restitution
of the stamp fee, if the case has
reached the court and such fee was
already paid. It's worth mention-
ing that, following the abrogation
of art. 23 ind 1 of Law 146/1997,
which stipulates the restitution of
the legal tax in case parties con-
cluded a transaction, the current
Law 202/2010 (known as the law of
small reform) mentions that the re-
cuperation of the sums paid for this
fee can happen only if the conflict is
solved through mediation.

Also, this procedure is an infor-
mal one, confidential, civilized. This
means that the meeting of parties
takes place in a private place, where
human dignity and good behavior
norms are respected, and any docu-
ment that is presented to the me-
diator cannot be revealed before the
judge without the parties’ consent.

Its also worth mentioning that,
through mediation, people in con-
flict work actively in reaching a
solution to satisfy everyones needs,
instead of waiting passively for a
solution imposed by a third party
(namely the court of law).

Also, mediation could lead to a
fast resolution of the litigation, as
it does not impose the fulfillment
of the formal and tetchy proce-
dure regulated by the Civil Proce-
dure Code (hearings to take note
on the trial’s papers, other witness
hearings, interrogation of parties
hearings etc). Yet, we must men-
tion that the high length of judicial



respectarea procedurii formaliste i
anevoioase reglementate de Codul
de Procedura Civila (acordarea de
termene pentru a se lua cunostinta
de actele procesuale, audierea de
martori, luarea de interogatorii par-
tilor e.t.c). Trebuie precizat ci durata
mare a procedurii judiciare este ine-
vitabild in cadrul anumitor tipuri de
litigii, intruct este necesard admi-
nistrarea probei cu expertiza, care
poate dura luni de zile (fie datorita
complexittii, fie a nepregatirii co-
respunzatoare a expertilor, ce duce
la inlocuirea acestora sau la efectu-
area unei contraexpertize), astfel in-
cat realizarea unei intelegeri pe calea
medierii ar scurta perioada litigiului
si ar aduce beneficii tuturor partilor.

Ca o consecintd a reducerii tim-
pului necesar solutionarii cauzei, se
vor diminua si cheltuielile pe care le
implica un proces in instanta.

Nu in ultimul rand, procesul me-
dierii poate ajuta ca partile sa gaseas-
ca solutia care sa satisfaca nevoile i
interesele reale ale acestora, niciuna
dintre ele nepierzand totul. Partile
trebuie sd constientizeze faptul ca
recurgerea la interventia instantei
prezinta riscuri, in sensul ci partea
poate cheltui timp, bani si energie
fard a cstiga nimic (este situatia
respingerii actiunii) sau s obtind o
solutie nesatisficatoare (in cazul ad-
miterii in parte a unui capat, dar care
nu implineste interesele partii).

Avantajele medierii pentru avocati

Desi multi membri ai baroului
sunt reticenti in ceea ce priveste fo-
losirea acestei proceduri, fie datorita
neincrederii, fie a temerii legate de
pierderea clientilor, totusi medierea
aduce beneficii si acestei categorii
profesionale.

In primul rand, partile pot fi asis-
tate de avocati in cursul sedintelor
de mediere, prestatia acestora fiind
la fel de utild i apreciatd ca si cea
din fata instantei, prestatie care este
remunerata.

De asemenea, o componentd a
onorariului ar trebui sa aibé in vede-
re si aspectul referitor la durata pro-
cedurii. Cu alte cuvinte, onorariul ar
trebui si fie mai mare dacd partea va
obtine mai rapid o solutie favorabild
sau acceptabild, iar nu invers, astfel
cum se petrece in prezent, intrucat
cu cét se stinge mai devreme conflic-
tul, cu atat mai mici vor fi pierderile
intelese ca ansamblul cheltuielilor pe
care le suporta partea (de timp, ener-
gie, bani).

Satisfactia profesionala si umang,
ca urmare a solutionarii litigiului pe
aceasta cale, nu este cu nimic mai
prejoasd decat cea rezultata din cis-
tigarea procesului, intrucat avocatul
poate avea, in cadrul medierii, un
rol cu mult mai activ, dezvaluindu-si
aptitudinile de negociator.

Avantajele medierii pentru siste-
mul judiciar

Este neindoielnic ¢ medierea a
fost gandita ca o justitie alternativa,

pentru a degreva instantele de vo-
lumul mare de activitate. Totodata,
contribuie si la reducerea cheltuieli-
lor pe care statul trebuie sa le suporte
(si in final noi toti), pentru a pune in
functiune aparatul judiciar, mai ales
in cauzele minore.

Desi se reproseaza acestei pro-
ceduri ca ar periclita principiului
egalitatii de tratament si dreptul de
a fi ascultat, intruct, audiate separat,
pértile nu mai au acces la toate infor-
matiile §i, prin urmare, pierd contro-
lul asupra procesului, aceste incon-
veniente pot fi depsite cu ajutorul
increderii ce trebuie sa existe intre
parti si mediator, care isi desfisoard
activitatea sub semnul echidistantei,
al impartialitdtii si al neutralitatii.
De asemenea, avantajele incontesta-
bile ale medierii, in fruntea cirora se
numard aceea cé justitiabilul gaseste
o solutie adaptatd situatiei sale, ar
trebui sd elimine orice reticentd si
neincredere in aceastd procedura.

NEGOCIEREA

Reglementare

Nu existd un act normativ care
sd reglementeze cu caracter general
aceastd modalitate de solutionare
a conflictelor. Exceptia o constituie
negocierea colectivd in materia con-
flictelor de interese, al cdrei cadru
normativ este stabilit prin Legea nr.
168/1999.

Definitie

Prin negociere se intelege orice for-
md de confruntare, prin care doud
sau mai multe pdrti cu interese si po-
zitii contradictorii, dar complementa-
re, cautd sd ajungd la un aranjament
reciproc avantajos.

Negocierea este o constantd in
relatiile interumane, de ordin privat
sau profesional. Presupune, ca pre-
misd, existenta unor interese opuse,
insd, pentru a se evita ruperea rela-
tiilor sau conflictul deschis, pirtile
discutd asupra concesiilor si com-
promisurilor reciproce.

Procedura

Partile stabilesc de comun acord
obiectul negocierii, timpul disponibil,
spatiul si locul de desfasurare, numa-
rul partilor negociatoare, modalitatea
propriu-zisd de desfasurare (contacte
succesive, schimb de mesaje, cores-
pondentd), fiecare parte folosind pro-
priile strategii i tactici de negociere.
Rezultatul negocierii, in cazul in care
este pozitiv, se concretizeaza in acor-
dul de vointa al partilor.

Negocierea colectivd, in situatia
conflictelor de interese in legiturd cu
incheierea sau modificarea contrac-
tului colectiv de munci se desfisoard
potrivit regulilor instituite prin Legea
nr. 168/1999. Astfel, sindicatele repre-
zentative sau reprezentantii alesi ai sa-
lariatilor (dacd nu exista organizat un
sidicat) vor sesiza unitatea, precizand
revendicarile salariatilor, inclusiv mo-
tivarea acestora, precum i propuneri-
le de solutionare. Conducerea unitétii
are obligatia de a-si exprima punctul

procedure is inevitable in some
types of litigations, as there is need
for an expertise, which might take
months (either due to its com-
plexity, or improper experience of
experts, who could be replaced or
a counter-expertise is necessary),
thus an agreement through me-
diation would shorten the litigation
period and would bring benefits to
everyone.

As a consequence of time cut in
solving the conflict, the expenses
will also be diminished.

Nonetheless, the mediation pro-
cess might help parties in finding
the solution to satisfy their real
needs and interests, none of them
losing everything. Parties must be
aware of the fact that turning to
court intervention might have risks,
meaning time, money and energy
could be spent without gaining any-
thing (it’s the case when the action
is rejected), or an unsatisfying solu-
tion is given (when a count is partly

medierea, tehnica si arta

information and therefore they
lose control on the processs, these
inconveniences can be overcome
with the help of the confidence that
needs to exist between parties and
mediator, who performs under the
sign of equidistance, impartiality
and neutrality. Also, incontestable
advantages of mediation, of which
the most important is the fact that
the litigant finds a solution that is
adapted to his case, should elimi-
nate any reticence and lack of confi-
dence in this procedure.

NEGOTIATION

Regulation

There is no normative act to gen-
erally regulate this mode of solving
conflicts. The exception is repre-
sented by the collective negotiation
in the area of interest conflicts,
whose normative framework is set-
tled by Law 168/1999.

Definition

Negotiation is represented by any

admitted, but party’s interests are form of confrontation, by which two

not fulfilled).

Mediation’s
lawyers

Although many members of the
bar are reticent to the use of this
procedure, due to lack of confi-
dence or the fear related to the loss
of clients, mediation brings benefits
to this professional category as well.

First of all, parties can be assisted
by lawyers during the mediation
meetings, their performance is as
useful and appreciated as in court,
performance which is paid.

Also, a part of the fee should take
into account the aspect referring to
the length of procedure. In other
words, the fee should be higher if
the party obtains a favorable or
acceptable solution faster, not the
other way around as happens to-
day, because the sooner the conflict
is solved, the fewer are the losses
seen as overall expenses the party
must bear (time, energy, money
expenses).

Professional and human satisfac-
tion, following the resolution of liti-
gation through this manner, is not
lower than winning the trial, be-
cause the lawyer could have a more
active role in mediation course, de-
veloping his negotiation skills.

Mediation’s advantages to legal
system

No doubt mediation was de-
signed as an alternative justice, to
relieve the courts from their high
volume of activity. Also, it contrib-
utes to the reduction of expenses
that the state needs to bear (all of
us in the end), to put in function
the judicial machine, especially in
minor cases.

Although this procedure is said
to jeopardize the principle of equal
treatment and the right to be heard,
because, heard separately the par-
ties no longer have access to all

advantages for

or more parties with contradicting
but complementary interests and po-
sitions, seek an arrangement that is
reciprocally advantageous.

Negotiation is a constant in
inter-human relationships, private
or professional. Its premise is the
existence of opposed interests, but,
in order to avoid the rupture of re-
lationship or open conflict, parties
discuss over reciprocal concessions
and compromises.

Procedure

The parties commonly establish
the object of negotiation, the avail-
able time, space and location, the
number of negotiating parties, the
way negotiation is carried on (suc-
cessive contacts, change of mes-
sages, correspondence), each party
using their own negotiation strate-
gies and practices. The result of ne-
gotiation, if positive, materializes in
the parties’ agreement of will.

Collective negotiation, in the
case of conflict of interests about
the conclusion or modification of
the collective labor contract, is per-
formed according to regulations
of Law 168/1999. Thus, unions or
elected representatives of employ-
ees (if there is no union organized)
will inform the unit, mentioning
the employees’ claims, including
their motivation, as well as resolu-
tion proposals. The unit's manage-
ment has the obligation to express
its point of view about each of the
claims, in two business days after
receiving the notification. If the
unit did not response to all claims
or the unions do not agree with the
point of view, the conflict of inter-
ests is considered commenced.

Advantages

The procedure is informal, confi-
dential, designed to restore the dia-
logue and communication between
parties. They choose the person
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de vedere cu privire la fiecare dintre
revendicdri, in termen de doud zile
lucritoare de la primirea sesizdrii. In
situatia in care unitatea nu a raspuns
la toate revendicirile sau sindicatele
nu sunt de acord cu punctul de vedere
precizat, conflictul de interese se con-
siderd declansat.

Avantaje

Procedurd este una informala,
confidentiala, menité sa restabileasca
dialogul i comunicarea intre parti.
Partile isi aleg persoanele care le
reprezintd in cadrul negocierii. De
esenta negocierii sunt lipsa unor re-
guli si proceduri prestabilite si obli-
gatorii sau lipsa unei autoritati aflate
deasupra pirtilor, care sd impund o
anumitd solutie. De asemenea, acest
mod de solutionare a conflictelor nu
implicd efectuarea de cheltuieli.

CONCILIEREA

Reglementare

Aceastd modalitate de rezolvare a
conflictelor este prevazuta de o se-
rie de acte normative: art. 720 ind. 1
Cod Pr. Civ. in materie comerciald;
legea nr. 168/1999 privind conflicte-
le de interese in materia dreptului
muncii.

Definitie

Concilierea reprezintd o altd meto-
da alternativa de solutionare a con-
flictelor, prin care partile de comun
acord convin si se intdlneascd la o
datd fixatd sau inteleg si apeleze la
serviciile specializate ale unui concili-
ator profesionist, care sd se intdlneas-
cd fie separat cu ele, fie in cadrul unei
sedinte comune, in vederea solutiond-
rii litigiului .

Concilierea aplica, in principal,
strategia de solutionare a litigiului
prin compromis. Prin conciliere,
partile aparent isi salveaza relatia de
colaborare sau ajung la o intelegere
pe termen scurt.

Este un proces in care a treia
parte, neutra, care are un rol pasiv,
actioneazd ca un comunicator intre
parti, aducand la cunostinta pozitia
fiecdruia i posibilele optiuni pentru
a se ajunge la o intelegere intre parti.

Existd si o forma de conciliere
judiciara, ce presupune implicarea
judecdtorului in incercarea de soluti-
onare amiabila a litigiului dintre pérti,
temeiul acestei institutii fiind art. 131
alin. 1 C.prciv, cu aplicabilitate si in
materie penald, in cazul infractiunilor
pentru care este posibild retragerea
plangerii prealabile sau impacarea
partilor, in baza aceleiasi dispozitii
legale care constituie dreptul comun
in materie, dupa cum reiese din dis-
pozitiile art. 721 C.pr.civ.

Procedura

Partea care pretinde recunoste-
rea unui drept de creantd lanseazd
o invitatie, stabilind data si ora cand
va avea loc intilnirea, comunicind
actele in baza cérora isi formuleaza
pretentiile. In cazul in care se fo-
loseste un conciliator profesionist,
acesta va stabili de comun acord

data intrevederii. Intalnirea poate
avea loc separat sau in comun, parti-
le/conciliatorul cdutand s isi lamu-
reasca pozitiile si obiectivele,

Conciliator poate fi un tert-per-
soand fizicd/juridicd-, un avocat,
arbitrii inscrisi pe lista Camerelor
de Comert (a se vedea in acest sens
regulamentul Camerei de Comert
si Industrie Mures, pe site-ul http://
www.cciams.ro/arbitraj/regula-
ment/07.html). Conciliatorul (con-
ciliatorii), dupa ascultarea partilor,
studierea actelor si efectuarea, daca
este cazul, a altor investigatii, poate
face recomandiri pértilor cu pri-
vire la o solutionare echitabila a
diferendului. In practica, in mod
uzual, punctul final al concilierii il
reprezintd momentul incheierii unui
proces-verbal de conciliere, insusit
de parti sub semnaturd, care con-
semneaza desfasurarea procedurii si
vointa expresd a acestora. Intelegerea
prtilor, exprimata in limitele dispo-
zitiilor legale, se va impune partilor
cu forta legii, insd nu sunt executorii.

In cazul conflictelor de interese
(in raporturile salariati-angajator),
una din modalitétile de solutionare
este si concilierea, astfel cum preve-
de Legea nr 168/1999.

Astfel, sindicatul reprezentativ
sau, dupa caz, reprezentantii salari-
atilor sesizeazd Ministerul Muncii
si Protectiei Sociale, prin organele
sale teritoriale - directiile generale
de munc si protectie sociala-, in ve-
derea concilierii. In termen de 24 de
ore de la inregistrarea sesizarii, Mi-
nisterul Muncii si Protectiei Sociale
are obligatia de a desemna delegatul
sdu pentru participare la concilierea
conflictului de interese, care are obli-
gatia sd comunice sesizarea unitdtii
in termen de 48 de ore de la desem-
narea sa §i sa convoace partile la pro-
cedura de conciliere la un termen ce
nu poate depdsi 7 zile de la inregis-
trarea sesizdrii. La intlnire participd
imputerniciti ai partilor in conflict.
Sustinerile partilor si rezultatul dez-
baterilor se consemneaza intr-un
proces-verbal, semnat de cétre parti
si de delegatul Ministerului Muncii
si Protectiei Sociale. Dacd se ajunge
la un acord cu privire la solutiona-
rea revendicérilor formulate, partile
vor definitiva contractul colectiv de
muncd. In situatiile in care acordul
cu privire la solutionarea conflictu-
lui de interese este numai partial, in
procesul-verbal se vor consemna re-
vendicérile asupra cirora s-a realizat
acordul si cele rimase nesolutionate,
impreund cu punctele de vedere ale
fiecirei parti referitoare la acestea
din urma. In ipoteza unui esec, par-
tile pot hotéri, prin consens, initierea
procedurii de mediere.

Avantaje

Procedura este una informala,
confidentiald, menitd sa restabileascd
dialogul si comunicarea intre parti.
Partile aleg conciliatorul sau per-
soanele care sa le reprezinte. Poate

who represent them in the negotia-
tion. The essence of negotiations is
the fact that there are no predeter-
mined and binding rules and that
there is not authority above parties,
to impose a certain solution. Also,
this mode to solve conflicts does
not infer expenses.

CONCILIATION

Regulation

This way of solving conflicts is
stipulated by a series of normative
acts: Art. 720 ind 1 of the Civil Pro-
cedure Code in commercial mat-
ters; Law 168/1999 about conflicts
of interests in labor rights area.

Definition

Conciliation represents another
alternative mode to solve conflicts,
by which parties jointly agree to
meet at a fixed date or decide to
turn to the specialized services of a
professional conciliator, who should
meet them either separately or in a
joint meeting, in view of solving the
conflict.

Conciliation mainly applies the
strategy of solving the conflict
through  compromise. ~ Through
conciliation, parties apparently save
their collaboration relationship or
reach a short-term agreement.

It is a process here the third party,
neutral, passive, acts as a commu-
nicator between parties, informing
about the position of each party
and possible options to reach an
agreement.

There is also a form of judicial
conciliation, which infers the in-
volvement of the judge in the at-
tempt to amiably solve the litigation
between parties. This type of con-
ciliation is based upon the art. 131
alin. 1 of the Civil Procedure Code,
which extends its applicability over
criminal cases, felonies where with-
drawal of complaint is possible or
in the case when parties appease,
based upon the same legal stipula-
tions that represent the common
law, as shown by the stipulations of
art. 721 of Civil Procedure Code.

Procedure

The party that pretends the rec-
ognition of a claim right launches
an invitation, setting the day and
hour when the meeting is to hap-
pen, communicating the docu-
ments which led to its claims. In
case a professional conciliator is
used, he will jointly decide the
meeting date. The meeting can take
place separately or jointly, parties/
conciliator trying to clear their po-
sitions and objectives.

Conciliator may be a third party
- individual/legal entity, a lawyer,
arbitrators listed by the Chamber
of Commerce and Industry (see the
regulation of the Mures Chamber
of Commerce and Industry, on the
website http://www.cciams.ro/arbi-
traj/regulament/07.html). The con-
ciliator (conciliators), after hearing

the parties, studying the papers and
performing other investigations, if
needed, could make recommenda-
tions to parties about a fair resolu-
tion of the conflict. In practice, the
final point of conciliation is usually
represented by the signing of a con-
ciliation protocol, signed by the par-
ties, who agree with the procedure
progress and their express will. The
parties’ settlement, expressed under
the limits of legal stipulations, will
be imposed to parties by the law,
however they are not binding.

In the case of conflicts of inter-
ests (within the employees-employ-
er relationship), one of the resolu-
tion methods is conciliation, as
shown by the Law 168/1999.

Thus, the representative union,
or, depending on the case, the
employees  representatives, notify
the Ministry of Labor and Social
Protection, through its territorial
bodies - the general labor and so-
cial protection directorates - about
conciliation. In 24 hours after reg-
istration of the notification, the
Ministry of Labor has the obliga-
tion to appoint its delegate to par-
ticipate in the conciliation of the
conflicts of interest. This delegate
needs to communicate the notifi-
cation to the unit in 48 hours after
his selection and to convoke par-
ties to the conciliation procedure,
in a term that cannot exceed 7 days
after the registration of the notifi-
cation. The meeting is attended by
persons empowered by the parties
in conflict. The parties’ claims and
the result of debates are mentioned
in a protocol, signed by the parties
and by the Labor Ministry’s del-
egate. If an agreement about the
resolution of claims is concluded,
the parties will finish the collective
labor contract. If the agreement re-
garding the resolution of conflicts
is only partial, the protocol will
register the claims that were agreed
to and those remained unsolved,
together with the points of view of
each party. In case of a failure, the
parties can commonly decide the
initiation of the mediation proce-
dure.

Advantages

The procedure is informal, confi-
dential, planned to restore the dia-
logue and communication between
parties. They choose the conciliator
or the persons who represent them.
It can result in finding a solution to
satisfy the parties interests and po-
sitions and to consolidate the rela-
tionship between them. It does not
involve costs.

ARBITRATION

Regulation

This way to solve litigations is
stipulated in Book IV of the Civil
Procedure Code, art. 340-370. Also,
the procedural framework is regu-
lated by the Arbitration Procedure



avea ca efect gdsirea unei solutii
care sd satisfaca interesele si pozitiile
partilor si care si salveze relatiile
dintre acestea. Nu presupune chel-
tuieli.

ARBITRAJUL

Reglementare

Acest mod de rezolvare a litigiilor
este prevazut in Cartea a IV a din
Codul de Pocedura Civila, art. 340-
370. De asemenea, cadrul procedu-
ral este reglementat prin Regulile
de Procedura Arbitrala ale Curtii de
Arbitraj Comercial International,
publicate in Monitorul Oficial, Par-
tea I nr. 197 din 29 martie 2010.
Anumite dispozitiii sunt cuprinse in
Legea nr. 168/1999.

Definitie

Arbitrajul constd in solutionarea
unui litigiu de catre un tert/terti sau de
un organism institutionalizat (tribunal
arbitral), in baza unei proceduri care
rezultd din acordul partilor, pronun-
tandu-se o hotardre obligatorie.

Arbitrajul este institutionalizat sau
ad-hoc.

Arbitrajul se organizeaza potrivit
conventiei arbitrale (clauze compro-
misorii sau compromis), partile sta-
bilind normele privind constituirea
tribunalului arbitral, numirea, revo-
carea si inlocuirea arbitrilor, terme-
nul si locul arbitrajului, normele de
procedura pe care tribunalul arbitral
trebuie si le urmeze, repartizarea in-
tre parti a cheltuielilor arbitrale, con-
tinutul si forma hotararii arbitrale,
orice alte norme privind buna des-
fasurare a arbitrajului. In lipsa unor
asemenea prevederi, tribunalul arbi-
tral va putea reglementa procedura
de urmat, iar, in cazul arbitrajului
institutionalizat, se vor avea in vede-

pune intampinarea cu 5 zile inainte
de data primului termen.

Examinarea cauzei, incuviintarea
si administrarea probelor, dezbate-
rea pe fond au loc in conditii de con-
tradictorialitate.

Deliberarea are loc in sedintd se-
cretd, iar solutia si motivarea sunt
cuprinse intr-o sentintd arbitrald,
ce este obligatorie, constituind titlu
executoriu, dupd investirea cu for-
muld executorie.

Avantaje

Partile au posibilitatea de a-si alege
arbitril, aspect ce a ficut ca aceastd
forma de solutionare a conflictelor sa
fie considerata o justitie privat.

Ofera posibilitatea solutiondrii ra-
pide a cauzelor.

Cheltuielile arbitrale sunt mai reduse.

Datele litigiului, inclusiv hotdra-
rea arbitrald, sunt confidentiale.

Pot face obiectul arbitrajului Li-
tigille comerciale si civile, interne
sau internationale, precum si cele
derivand din conflictele de interese
(cele legate de incheierea/modifica-
rea contractelor colective de munca,
caz in care arbitrii sunt desemnati
de pe lista stabilitd prin ordin al
ministrului muncii $i protectiei so-
ciale, dintre specialistii in domeniul
economic, tehnic, juridic si din alte
profesii, cu acordul Consiliului Eco-
nomic si Social).

FACILITARE

Reglementare

Nu existd un act normativ care
si reglementeze cu caracter general
aceastd modalitate de solutionare a
conflictelor.

Definitie

Facilitarea este procesul prin care
0 persoand neutrd, acceptatd de toate

re normele de procedura edictate de partile in conflict si care nu are putere

aceastd institutie, precum si normele

de decizie, ajutd pdrtile sd identifice

imperative ale Codului de Procedu- problemele, si gdseascd solutii si s ia

rd Civild in aceastd materie.

Procedura

Partea reclamantd depune la Re-
gistratura Curtii de Arbitraj o cerere
in care indicd pretentiile sale si mo-
tivarea in fapt si in drept a acestora
impreuna cu actele pe care se inte-
meieazd, precum si numele arbitru-
lui propus. Secretariatul transmite
cererea celeilalte parti in litigiu, prin
asistentul arbitral caruia i-a fost re-
partizat in responsabilitate litigiul,
care, in termen de 10 zile de la pri-
mirea instiintdrii, va nominaliza ar-
bitrul. In situatia in care partile nu
se inteleg asupra unui arbitru unic
sau nu indicd numele unui arbitru,
tribunalul arbitral va fi desemnat de
Curtea de Arbitraj.

Asadar, tribunalul arbitral poate fi
constituit dintr-un arbitru unic sau
din 3, cite unul nominalizat de parti
si un supraarbitru desemnat, intot-
deauna, de Curtea de Arbitraj.

Tribunalul arbitral trebuie si pro-
nunte hotdrédrea in termen de cel mult
6 luni de la data constituirii sale.

Partea paratd are obligatia de a de-

decizii intr-un mod eficient,

Facilitarea este menitd sd facd
partile sa dialogheze fie in situatia
in care nu existd o relatie anterioa-
rd, fie atunci cand exista pericolul
declangdrii unui conflict. Facilita-
torul - persoand neutrd - asigurd
initierea dialogului, ajutd partile s
discute aspectele-problema, sa iden-
tifice punctele comune si sa realizeze
consensul in vederea ludrii deciziilor
reciproc avantajoase. Facilitarea in-
tervine atunci cand nu exista conflict
intre parti, ci doar diferende asupra
unor subiecte.

Procedura

Facilitatorul, de comun acord cu
partile, stabileste data si locul intél-
niril, fixeazd obiectivele si agenda
discutiei, pune in dezbatere temele/
subiectele, toti participantii urméand
sd aibd ocazia de a-si exprima opini-
ile si de a oferi informatii. Finalitatea
este gasirea unui plan de actiune co-
mun. Se intocmegte un proces-ver-
bal al sedintei si o lista cu cei care au
participat.

Avantaje

regulations of the International
Court of Arbitration, published
in the Official Gazette, Part I, no.
197 on March 29, 2010. Certain
stipulations are gathered in the Law
168/1999.

Definition

Arbitration consists in resolution
of litigation by a third party/par-
ties or by an institutionalized body
(arbitration tribunal), based on a
procedure which results from parties’
agreement, pronouncing an enforce-
able decision.

Arbitration is institutionalized or
ad-hoc.

Arbitration is organized accord-
ing to the arbitration convention
(arbitration clauses or compro-
mise), parties establishing the
norms related to the establishment
of the arbitration tribunal, appoint-
ment, revoking and replacement
of arbitrators, the day and place of
arbitration, the procedure norms
that the arbitration tribunal must
follow, distribution of costs, the
content and the form of the arbitra-
tion decision, any other norms for
the proper progress of arbitration.
If these stipulations are missing,
the arbitration tribunal will regu-
late the procedure and in case of
institutionalized arbitration, there
will be taken into consideration
the procedure norms proclaimed
by this institution, as well as the
imperative norms of the Civil Pro-
cedure Code.

Procedure

The claimant submits to the Reg-
ister of the Arbitration Court a re-
quest showing its claims and their
motivation papers, as well as the
name of the arbitrator proposed,
the secretariat sends the request to
the other part of litigation, through
the arbitration assistant that was
appointed the case, who will nomi-
nate the arbitrator in 10 days after
receiving the notification. If the
parties do not agree upon a sole ar-
bitrator or do not indicate the name
of an arbitrator, the arbitration tri-
bunal will be appointed by the Ar-
bitration Court.

Therefore, the arbitration tribu-
nal can consist in a sole arbitrator
or three, each appointed by both
parties and a super-arbitrator, al-
ways appointed by the Arbitration
Court.

The arbitration tribunal must
pronounce a decision in 6 months
after being established, at the most.

The accused has the obligation to
submit the reception 5 days before
the first hearing.

The examination of the case, ac-
ceptance and presentation of evi-
dence take place in contradictory
conditions.

Deliberation takes place in a se-
cret meeting, and the solution and
motivation are gathered in an arbi-
tration sentence, which is binding.
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Advantages

Parties have the possibility to
choose the arbitrators, which made
this alternative conflict resolution
method be considered a private
justice. It offers a fast resolution of
causes.

Arbitration costs are lower.

The date of litigation, including
the arbitration decision, are con-
fidential. The following may be
the object of arbitration: civil and
commercial litigations, internal or
international, as well as those de-
riving from the conflicts of interest
(related to the conclusion/modifi-
cation of labor collective contracts,
in this case arbitrators are appoint-
ed according to the list established
through the order of Labor Minis-
ter, out of the economic, technical,
legal and other professions special-
ists, with the agreement of the Eco-
nomic and Social Council.

FACILITATION

Regulation

There is no normative act to ge-
nerally regulate this mode of solv-
ing conflicts.

Definition

Facilitation is the process by whi-
ch a neutral person, accepted by all
parties of a conflict and who does
not have decisional power, helps
parties in identifying the problems,
in finding solutions and taking de-
cisions efficiently.  Facilitation is
intended to make parties hold a di-
alogue, both when no relationship
existed before nor when conflict is
about to start. The facilitator - ne-
utral person - initiates the dialogue,
helps parties in discussing the is-
sues, identifies the common points
and comes to a consensus in view
of taking a common advantageous
decision. Facilitation intervenes
when there is no conflict between
parties, but only some divergences
over certain issues.

Procedure

The facilitator, together with the
parties, establishes the day and lo-
cation of meeting, sets the talk’s to-
pics and agenda, debates the issues/
topics, all participants having the
opportunity to express their opini-
ons and offer information. A proto-
col of the meeting is concluded and
a list of attendants.

Advantages

This alternative conflict resolu-
tion method permits the avoidance
of a conflict, which might lead to a
litigation. The facilitator, as being
uninvolved, can help parties to see
things from a new and balanced
perspective, in order to reach a fast
and durable solution.

Similarities. Differences

Mediation, like negotiation,
conciliation, facilitation and arbi-
tration, is based upon a voluntary
participation, the procedure be-
ing private and confidential (in

ajuido e> easaipap

31



Medierea ca opinie

32

medierea, tehnica si arta

Aceastd modalitate alternativd de
rezolvare a disputelor permite evita-
rea declangdrii unui conflict ce poate
duce la litigiu. Facilitatorul, fiind o
persoand neimplicatd, poate ajuta
partile sd priveasca lucrurile dintr-o
perspectiva noua si echilibrata, astfel
incét sa se ajunga la o solutie rapida
si durabild.

Asemanari. Deosebiri.

Medierea, ca §i negocierea,
concilierea, facilitarea i arbi-
trajul, se bazeazd pe o participare
voluntard, procedura fiind privata si
confidentiald (in cazul arbitrajului,
in faza desfiguratd in fata arbitrilor).
Medierea, concilierea, facilitarea, ar-
bitrajul si negocierea sunt proceduri
facultative, exceptia fiind concilierea
in materia comerciald, ce are caracter
obligatoriu, sau arbitrajul, in situatia
in care partile au previzut in con-
tract obligativitatea acestui mod de
solutionare al conflictului.

Spre deosebire de mediere, ne-
gociere, conciliere i facilitare, care
presupun o procedurd informald,
flexibila, arbitrajul se desfasoara dupa
o procedurd formald, previzutd de
lege, dela care nu se poate deroga.

In cazul negocierii si concilie-
rii sunt prezente doar pirtile sau
reprezentantii lor, in schimb facili-
tarea, arbitrajul si medierea implica
participarea unei terte persoane (fa-
cilitator, arbitru, respectiv mediator).

Negocierea i concilierea duc
la obtinerea unei solutii bazata pe
pozitii i interese, ce ar obliga partile,
fard a avea caracter executoriu. Me-
dierea are ca scop gasirea unei solutii
bazatd pe nevoi si interese, aleasd de
pérti, ce nu dobandegte caracter exe-
cutoriu decét daci este acceptatd de
instantd sau autentificata de notar (in
situatia unor creante certe, lichide,
exigibile). Arbitrajul se finalizeaza cu
o solutie impusd, cu forta obligatorie
si executorie.

NOTE

Prin notiunea de conflict, se are in
vedere o neintelegere sau ciocnire de
interese, care nu a ajuns in fata unui
judecétor. Notiunea de litigiu, dim-
potriva, se refera la conflictul ajuns

in fata instantei. "
Lucia ANA MARIA ZAHARIA
Judecdtor

arbitration case - the phase held
before the arbitrators). Mediation,
conciliation, facilitation, arbitra-
tion and negotiation are facultative
procedures, except for commercial
conciliation, which is obligatory, or
arbitration, when the contract stip-
ulates the compulsoriness of this
way to solve the conflict.

Unlike mediation, negotiation,

result in a solution based upon
positions and interests, which are
binding on parties, yet without an
executory character. Mediation’s
purpose is to find solutions based
upon needs and parties, chosen by
the parties, which becomes execu-
tory only if accepted by the court
or legalized by a notary public (in
case of firm, liquid, exigible claims).

conciliation and facilitation, which Arbitration results in a solution im-

infer an informal, flexible proce-
dure, the arbitration takes place
following a formal procedure, stip-
ulated by the law, which cannot be
derogated.

In negotiation and conciliation,
only parties or their representatives
are present, while facilitation, arbi-
tration and mediation involve the
participation of a third person (fa-
cilitator, arbitrator, mediator).

Negotiation and conciliation

posed, enforceable and executory.

NOTE

Notion of conflict refers to a dis-
sension or a clash of interests, that
have not reached a judge. On the
contrary, the notion of litigation
refers to the conflict that already
reached the court of law. [

Lucia ANA MARIA ZAHARIA
Judge

EVITAREA INSOLVENTEI:

MEDIEREA SAU

CONCORDATUL

AVOIDING INSOLVENCY:
MEDIATION OR CONCORDAT

untem deja in 2011, al treilea

an al crizei economice, iar

in cei doi ani anteriori, mai
ales in 2009, s-a inregistrat un nu-
mdr impresionant de cazuri noi
de insolventd. Desi insolventa nu
inseamnd intotdeauna faliment, in-
trucét exista posibilitatea redresarii
financiare prin reorganizarea judi-
ciard, imaginea §i prestigiul unei
companii pot avea de suferit.

Firmele insolvente, care au un
plan de redresare financiard, se
pot reorganiza si isi pot desfasura
in continuare activitatea. Planul
de reorganizare trebuie insd agreat
de creditori si poate presupune re-
strangerea activitatii, restructurarea
personalului §i valorificarea unor
active din patrimoniul societatii.

Modul in care firmele insolven-
te prezintd creditorilor planul de
reorganizare este hotarator pentru
acceptarea planului.

Din nefericire, procedura concor-
datului preventiv prevazuta de legea
381/2009 se realizeazd tot in instantd,
in Tribunalele Sindice. Aici existd
proceduri anevoioase strict regle-
mentate. De exemplu, conciliatorul
este ales din randul practicienilor
in insolventa. Aceste aspecte tergi-
verseazd redresarea §i ingreuneazd
realizarea cadrului de 1incredere,
intrucat creditorii vor asocia proce-
durile de realizare ale concordatului
cu insolventa iminenta a debitorului.

Medierea este o cale mai rapidd
si care poate oferi incredere credi-
torilor. Medierea asigurd mai ales

confidentialitate pentru prezentarea si
acceptarea planului de redresare de ci-
tre creditori. De asemenea, solutiile de
redresare sunt hotérate de partenerii de
afaceri in concordantd cu interesele lor
reale. Experienta medierii in tirile cu
un mediu de afaceri performant aratd o
eficienta de 80% in litigiile comerciale.
Medierea este o solutie in litigiile
de insolventd si in Romania. Partile
pot evita procedura concordatu-
lui si hotari impreund un acord cu
ajutorul mediatorului. Acordul la
mediere se realizeaza intr-un timp
extrem de scurt, la un pret rezo-
nabil si in conditii de incredere si
confidentialitate. S-a stabilit ca me-
dierea s fie o procedura prealabila
obligatorie in litigiile comerciale.
Atat criza economicd, cat si crizele
individuale ale fiecirei afaceri sunt
realitdti care obligd mediul de afaceri
sd se adapteze. Std in puterea oameni-
lor de afaceri s aleagd cum sa rezol-
ve situatiile dificile. Evitarea litigiilor
lungi si costisitoare vor face diferenta
dintre supravietuitori ai pietei libere
si victime ale falimentului. "

MAR1Us CORAD

Director Serviciul de Mediere la
Centrul Regional de Facilitare si
Negociere lagsi.

Pentru mai multe informatii despre
medierea comerciald puteti contacta
Centrul Regional de Facilitare si Ne-
gociere, Str. Lascar Catargi nr. 42, Iasi,
Tel: 0232-254502, Fax: 0232-254503,
e-mail: office@rfnc.ro, www.rfnc.ro.

e are already in 2011, the
third year of the economic
crisis, and an impressive

number of new insolvencies was
reported the previous years, espe-
cially in 2009. Although insolvency
does not always mean bankruptcy,
as there is the possibility for finan-
cial recovery through judicial reor-
ganization, the image and prestige
of a company might suffer.
Insolvent firms, which have a
financial recovery program, can re-
organize and continue to carry on
their activity. The reorganization
plan however needs to be agreed by
creditors and might imply the limi-
tation of activity, personnel restruc-
turing and sale of some assets. The
way in which the insolvent compa-
nies present the reorganization plan
is decisive in accepting this plan.
Unfortunately, the preventive
concordat procedure, stipulated by
Law 381/2009 is also achieved in
court, at the Syndic Tribunals. Here,
harsh procedures are strictly regu-
lated. For instance, the conciliator
is chosen among the insolvency
practitioners. These aspects delay
the recovery and harden the accom-
plishment of the trust framework,
as the creditors will associate the
accomplishment procedures with
the imminent insolvency of debtor.
Mediation is a faster way and can
offer trust to creditors. Especially,
mediation provides confidentiality
in presenting and accepting the re-
covery plan by the creditors. Also,

the recovery solutions are decided
by the business partners in accor-
dance with their real interests. The
mediation experience in countries
with a developed business environ-
ment shows an efficiency of 80% in
commercial litigations.

Mediation is a solution in insol-
vency cases in Romania too. Parties
may avoid the concordat procedure
and can decide an agreement to-
gether, with help from the mediator.
The mediation settlement is achie-
ved in a very short period of time,
for reasonable costs and in full con-
fidence and confidentiality. It was
decided that mediation would be
a compulsory initial procedure in
any commercial litigation.

Both the economic and the indi-
vidual crisis of any business repre-
sent realities that make the business
environment to adapt itself. It is
in businessmen’ power to choose
how to solve difficult situations.
Avoidance of long and expensive
litigations will make the difference
between the survivors of the free
market and the bankruptcy victims.

MARr1us CORAD

Director within the Mediation
Service at the lasi Negotiation and
Facilitation Regional Center.

For more info about the commercial
mediation, you can contact the Regional
Facilitation and Negotiation Center, 42
Lascar Catargiv, lagi, Tel: 0232-254502,
Fax: 0232-254503, e-mail: office@rfnc.ro,
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ANALIZA CONFLICTULUI - SUME DE DISPUTE
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MEDIATION AND CONFLICT! (1)

CONFLICT ANALYSIS -

DISPUTES SUMMUM

1 Bucuresti, Editura Rotech Pro, 2010, ISBN 978-973-8285-61-3

MEDIEREA - EFECT/ELEMENTAL
GLOBALIZARII
Sisteme i coduri de decriptare
e pune intrebarea: “Ce poate
corela sistemele, sincronizan-
du-le in vederea eficientizarii
lor si inglobarii la nivel mondial?”.

Sistemul reprezintd: 1) Ansam-
blu de elemente (materiale sau ide-
ale) cu anumite trasaturi comune
care formeaza un tot organizat. ~
nervos. ~ solar. ~ filozofic. 2) Mod
de organizare a unui proces, a unei
activitati. ~ electoral. 3) Forma de
guvernamant; regim; oranduire. ~
feudal. 4) Ansamblu coordonat de
procedee, folosit pentru a obtine
un rezultat pozitiv. ~ de tratare a
unei boli. 5) Succesiune de straturi
formate in decursul unei perioade
geologice. 6) Ansamblu de instala-
tii asociate. ~ tehnic. ~ energetic.
[<lat. systema, it. sistema, fr. systeme,
germ. System Sursa: NODEX

Tendinta la nivel mondial este
aceea de armonizare a tuturor sis-
temelor, pastrand caracteristicile
determinante ale acestora.

Problema reprezintd o provocare,
avand in vedere elementele compo-
nente ale sistemelor determinante
in crearea si dezvoltarea acestora si
in impunerea ritmului de eficientd
(dinamica sistemului).

Regula este ca cel mai bine con-
turat sistem inglobeazd prin ab-
sorbtie sistemele similare mai putin
eficiente.

Medierea reprezintd modalitatea
alternativd de solutionare a conflic-
telor, la implementarea si dezvol-
tarea procedurii accentuandu-se
nevoile/necesitétile in detrimentul
porzitiilor afirmate.

Diversele sisteme care gestio-
neazd conflictul la nivel mondial se
bazeaza pe izvoare si strategii care
sunt specifice si individuale, deter-
minate de formele de organizare
statald - sisteme de guvernamant.

Pentru armonizarea si sincro-
nizarea sistemelor judiciare in
vederea credrii sistemului global
de solutionare a conflictului, s-a
identificat elementul generator al
sistemului, si anume identificarea,
compatibilizarea §i satisfacerea
nevoilor/necesitdtilor, acestea re-
prezentand atitudinile si actiunile
primare, fundamentale ale indivi-
dului, care se pot proiecta la nivel
de organizatie privitd ca sistem.

Astfel, prin stabilirea procedurii
medierii ca limbaj comun in vede-
rea solutionarii conflictelor, de fapt
se incearca identificarea unui cod
de decriptare universal care nu mai
ridica problema compatibilizarii.

Pe cale de consecintd, un sistem

comun bazat pe un cod de interpre-
tare universal reprezintd structura
ideald construitd la nivel mondial
care are drept liant identificarea ne-
voilor si satisfacerea acestora.

Sistemele dezvoltate pe concepte
care se bazeazd pe aplicarea retetei
acestei proceduri alternative de
solutionare a disputelor sunt via-
bile, eficiente si nu prezinté riscul
imploziei prin consum de resursa
proprie.

CONFLICTUL

Definitie: relatia de interdepen-
dentd dintre doi subiecti, devenita
incompatibili din cauza diferen-
telor de perceptie sau resurselor
limitate.

Elementele conflictului:

subiectii reprezintd persoane,
entitdti fizice sau juridice care prin
interactiune, voluntara sau invo-
luntara, determind stabilirea de co-
nexiuni care produc scurtcircuitari
la nivel de perceptii sau resurse;

relatia de interdependentd re-
prezintd interactiunea dintre su-
biecti, stabilita prin incercarea de
interconectare a nevoilor acestora;

perceptiile constituie imaginile
determinante ale subiectilor, izvo-
rite din acumularea de informatii
cadru, furnizate de interactiunea
sociald si prelucrarea acestora prin
arbitrariul individual;

resursele limitate — materie pri-
md finitd, cu un grad accentuat de
raportare, determinat conventional
ca valoare intrinseca.

Schema:

Perceptiile reprezintd o suma de
informatii care genereazi imagini
axiomatice care determind dezvol-
tarea entitdtii, dar si construirea de
concepte cu un grad mare de infle-
xibilitate, generand atitudini deter-
minante social.

Raportat la perceptii, entitétile
au un grad diferit de comporta-
ment social §i o reactie neuniforma
care dezvoltd modalitati multiple
de stingere a conflictelor.

Resursele constituie baza forma-
rii sau deformdrii perceptiilor, ge-
nerand atitudini si reactii individu-
ale sau colective finalizate in tipuri
de rdspuns la conflict.

Este necesar sd analizam conflic-
tul in vederea determinarii dinami-
cii acestuia, raportat la dinamica
partilor care contribuie la dezvol-

1 Bucharest, published by Rotech Pro, 2010, ISBN 978-973-8285-61-3

MEDIATION - EFFECT/ELEMENT
OF GLOBALIZATION
Decrypting codes and systems
e have the following qu-
estion: “What could cor-
relate the systems, syn-
chronizing them in order to make
them more efficient and connected
worldwide?”

The system represents: 1) ensem-
ble of elements (material or ide-
al) with certain common features,
which form an organized whole ~
nervous. ~ solar. ~ philosophic.
2) way of organizing a process, an
activity ~ electoral. 3) government
form; regime, system. ~ feudal. 4)
coordinated ensemble of procedu-
res, utilized for obtaining a positive
outcome ~ treating a disease. 5)
succession of layers formed within
a geological period. 6) ensemble of
associated installations ~ technical.
~ energy. /<lat. systema, it. sistema,
fr. systeme, germ. System Sour-
ce: NODEX

Worldwide tendency is to har-
monize all systems, maintaining
their dominant features.

This issue represents a challen-
ge, considering the elements that
compose the systems, in relation to
creation, development and system’s
dynamics.

The rule is that the best-shaped
system includes through absorpti-
on the similar systems less efficient.

Mediation is the alternative way
to solve a conflict, needs/necessities
surfacing to the disadvantage of af-
firmed positions, when implemen-
ting and developing the procedure.

The different systems that ma-
nage conflict worldwide are based
upon sources and strategies that are
specific and individual, determined
by the state organization forms -
government systems.

In order to harmonize and syn-
chronize the judicial systems in
view of creating a global conflict
resolution system, there was iden-
tified the generating element of the
system, namely the identification,
compatibilization and satisfaction
of needs/necessities, being repre-
sented by the individuals basic
attitudes and actions, which can be
projected at organization level, seen
as a system.

Thus, by establishing mediation
procedure as common language
in conflict resolution, it is tried in
fact the identification of a universal
decrypting code, which should no
longer raise the problem of compa-
tibilization,.

As a consequence, a common
system based upon a universal in-

terpretation code represents the
ideal structure built at world level,
whose main link is the identificati-
on of needs and satisfaction of the-
se needs.

The systems developed through
concepts, which are based upon the
implementation of the recipe of this
alternative conflict resolution are
viable, efficient and do not repre-
sent the risk of implosion through
consumption of own resources.

CONFLICT

Definition: the interdependency
relationship between two subjects,
which becomes incompatible due
to perception differences or limited
IesOUICes.

Conflict’s elements:

subjects are persons, individu-
als or legal entities, which, through
interaction, voluntary or involun-
tary, determine connections which
produce shortcuts at perception or
resources level;

interdependency relation repre-
sents the interaction between sub-
jects, established by the attempt to
interconnect their needs;

perceptions represent the de-
terminant images of subjects, de-
rived from the accumulation of
framework information, supplied
by the social interaction and their
processing through individual ar-
bitrary;

limited resources - finite raw
material, with an accentuated de-
gree of reporting, conventionally
determined as intrinsic value.

Scheme:

Perceptions represent a sum of
information which generates axi-
omatic images that determine the
development of entity, but also the
construction of concepts with a
high degree of inflexibility, genera-
ting socially-determinant attitudes.

Proportional to  perceptions,
entities have a different degree of
social behavior and inconsistent re-
action which develop multiple mo-
dalities to put an end to conflicts.

Resources represent the base of
perceptions’ formation or deforma-
tion, generating individual or col-
lective attitudes and reactions, fina-
lized as types of conflict responses.

It is necessary to analyze conflict
in order to establish its dynamics,
as related to the dynamics of the
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tarea lui.

Daca sursele primare de gene-
rare ale conflictului sunt resursele
limitate si perceptiile, acestea sunt
legate intrinsec de entitatea care le
gestioneazd si le promoveaza ca va-
lori cu caracter absolut.

Astfel, partile, subiecti ai con-
flictului, pot reactiona in stransa
legitura cu gradul de stimulare ge-
nerat de argumentatia expusa si de
nivelul de perceptie generat de po-
zitia identificatd in ierarhia valorica
perceputa.

Afirmdm cd un conflict repre-
zintd relatia de interdependents,
spontand sau istoricd, ndscuta intre
doi sau mai multi subiecti, relatie
perceputd ca fiind incompatibild
din cauza resurselor limitate sau
perceptiilor diferite.

Analizdnd in sens invers afirma-
tia anterioard, se poate deduce c4,
prin optimizarea relatiei de inter-
dependentd, prin compatibilizarea
la nivel de resurse si perceptii, con-
flictul se stinge sau nu apare.

Cum se poate compatibiliza rela-
tia mentionata?

In baza aceluiasi rationament,
trebuie compatibilizate atit resur-
sele, ct si perceptiile.

Compatibilizarea resurselor ne-
cesitd aprofundarea domeniilor
care contureazd subiectii conflic-
tului, si anume istoricul individual,
emotiile, valorile, identitatea, gra-
dul de intelegere a mesajului recep-
tionat, comunicarea.

Astfel, raportat la perceptii si
resurse, distingem cinci tipuri de
reactie fata de conflict, si anume:
competitia, colaborarea, evitarea,
concilierea i compromisul (Tho-
mas-Kilmann).

Competitival reprezintd opo-
zantul maxim, reactionarul, di-
structivul, cel care considera cd
prin atitudinea sa beneficiazd de
maximizarea profitului in detri-
mentul tertilor.

Persoanele  competitive  sunt
asertive si necooperante si isi urma-
resc propriile interese in defavoarea
celorlalti. Aceasta este o atitudine
ghidatd spre putere in care se folo-
seste orice autoritate care poate aju-
ta la fixarea propriei pozitii (cear-
ta, functia, sanctiuni economice).
Aceastd atitudine se poate traduce
prin ,a-ti apira drepturile’, a-ti
apara pozitia pe care tu o consideri
corectd sau pur si simplu a incerca
s castigi.

Colaborativul este dispus la o
atitudine de cooperare prin care
considera ca o solutie comuna pro-
pusd si rezultatd in urma identifica-
rii de puncte convergente in ambele
parti reprezintd optimul in stinge-
rea conflictului.

Persoanele colaborative sunt si
asertive si cooperante in acelasi
timp si se opun total evitarii proble-
mei. Cooperarea implicd incercarea
de a lucra alaturi de celalalt pentru

a gdsi anumite solutii care s inde-
plineascd in totalitate doleantele
ambelor parti. Aceasta presupune
s analizezi detaliat o situatie pen-
tru a scoate la suprafatd preocupi-
rile celor doud persoane care au o
problema si si gasesti o alternativa
care sa iasa in intdmpinarea preo-
cupdrilor ambelor parti.

Colaborarea dintre doud persoa-
ne se poate concretiza prin a lasa
conflictul s izbucneascd pentru a
releva tréirile interioare ale celuilalt,
prin a rezolva anumite aspecte care,
nerezolvate, ar fi o risipd pentru
ambele parti sau prin a confrunta si
a incerca sa gdsesti o solutie creati-
va la o problema interpersonald.

Evitarea, indiferenta bazati pe
interese lipsite de aplicare imediata
constituie o tactica care nu solutio-
neaza conflictul, starea conflictuala
fiind lipsitd de relevantd in per-
ceptia individului, miza fiind de o
importantd redusd care nu justifica
consumul de resurse.

Evitarea este atat neasertivd, cat
si necooperantd, persoana in cauzd
nu urmareste imediat nici intere-
sele proprii, si nici pe ale celorlalti.
Astfel de persoane nu abordeazd
conflictul. Evitarea poate si ia for-
ma unei améndri diplomatice pand
la un moment mai propice de rezol-
vare a conflictului sau pur si simplu
a unei retrageri din fata unei situatii
amenintatoare.

Conciliantul este personalitatea
dispusa sd imprumute din valorile
celorlalti, flexibild si deschisd in a
accepta solutiile propuse de terti
ca fiind optime, perceptiile acestuia
fiind modificate in functie de sursa
argumentelor propuse de partici-
pantii la conflict, atitudinea fiind
generatd de o lipsd de informatii
sau o comoditate excesiva care de-
plaseazd elementul decizional in
sarcina celorlalti.

Concilierea este neasertiva si co-
operantd si este opusd stilului com-
petitiv. In cazul concilierii, persoa-
na in cauzd isi neglijeazd propriile
interese in favoarea celorlalti, ddnd
dovada de sacrificiu de sine. Conci-
lierea poate lua forma generozitatii
si a actelor caritabile, poate insem-
na sd asculti ordinele unei persoane
cand ai prefera sa nu sau sa adopti
punctul altcuiva de vedere.

Compromisul, bazat pe opti-
mizarea profitului si diminuarea
consumului de resurse in ambele
directii, constituie atitudinea flexi-
bila si are ca rezultat evitarea inter-
actiondrii perceptiilor subiectilor
din conflict.

Schema Thomas-Kilmann
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Compromisul este o cale de mij-

parts that contribute to its develop-
ment.

If the basic conflict generation
sources are limited resources and
perceptions, they are intrinsically
linked to the entity that manages
them and promotes them as values
with absolute character.

Thus, the parties, subjects of con-
flict, could react highly depending
on the stimulation degree genera-
ted by the argumentation and the
level of perception generated by the
position identified in the value hie-
rarchy perceived.

We state that a conflict repre-
sents the interdependency relation-
ship, spontaneous or historic, born
between two or more subjects, rela-
tionship that is perceived as being
incompatible due to limited resour-
ces or different perceptions.

Analyzing the previous statement
backwards, one could deduce that,
by optimizing the interdependency
relationship, by making it compa-
tible at the level of resources and
perceptions, the conflict vanishes
or does not appear.

How can the mentioned relation-
ship be made compatible?

Based upon the same judgment,
both resources and perceptions
need to be made compatible.

Compatibilization of resources
needs to go deep in the areas that
shape the conflict’s subjects, namely
the individual history, emotions,
values, identity, the understanding
of the message received, communi-
cation.

Thus, proportional to percepti-
on and resources, we distinguish
among five types of reactions to
conflict, namely: competition,
collaboration, avoidance, concili-
ation and compromise (Thomas-
Kilmann).

The competitive person repre-
sents the maximum opponent, who
reacts, who destroys, the one who
thinks that, through his attitude,
benefits from maximization of pro-
fit to third parties’ prejudice.

Competitive persons are asserti-
ve and non-cooperating and focus
on their own interests to the disa-
dvantage of others. This is an atti-
tude guided towards power, using
each authority that might help in
securing own position (quarrel,
function, economic sanctions).
This attitude can be translated as
“protecting own rights,” protecting
the position you find it correct or
simply trying to win.

The collaborating person is
willing to have a cooperation attitu-
de, thinks that a common solution
proposed and resulted through the
identification of convergent points
in both sides represents the optimal
thing in ending a conflict.

Collaborating persons are both
assertive and cooperating at the
same time and totally oppose the

avoidance of the problem. Coope-
ration involves the attempt to work
with the other in identifying certain
solutions which should meet all the
claims of both sides. This entails a
detailed analysis of a situation, in
order to surface the preoccupati-
ons of the two persons that have a
problem and finding an alternative
to the preoccupations of both sides.

Collaboration between two per-
sons can materialize in letting the
conflict start, in order to expose the
inner feelings of the other, in solv-
ing some aspects that, left unsolved,
would be a waste for both sides or
in confronting and trying to reach
a creative solution to the interper-
sonal problem.

Avoidance, indifference based
upon interests without immediate
appliance, represents a tactic whi-
ch does not solve the conflict, the
conflict state holding no relevance
to the individual’s perception, the
stake being of low importance, thus
consumption of resources is not
justified.

Avoidance is both non-assertive
and non-cooperating, the person
does not pursue his own interes-
ts or others. Such persons do not
approach the conflict. Avoidance
can take the form of a diplomatic
postponement until a moment that
is good for contlict resolution or
simply of a withdrawal from a thre-
atening situation.

Conciliating person is willing to
borrow from the values of others,
is flexible and open in accepting
solutions proposed by third parties
as being optimal, his perceptions
being modified depending on the
source of arguments proposed by
the participants in the conflict, his
attitude being generated by a lack of
information or by an excessive in-
dolence, which place the decisional
elements to others’ responsibilities.

Conciliation is non-assertive and
cooperating and is the opposite of
the competitive style. In concilia-
tion case, the person neglects own
interests in favor of others, proving
self sacrifice. Conciliation can take
the form of generosity and chari-
table actions, the person may obey
the orders of other person or may
adopt other person’s point of view.

Compromise, based on opti-
mizing the profit and lowering the
consumption of resources in both
directions, represents the flexible
attitude, whose result is the avoi-
dance of interacting the percepti-
ons of the subjects in conflict.

Thomas-Kilmann scheme
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asertivitate  fatecesul propeiu
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Compromise is a middle way



loc intre asertivitate §i cooperare.
Obiectivul este gasirea unei solutii
rapide si acceptatd de ambele parti
care sa le satisfaca partial dole-
antele. Compromisul se afld intre
competitivitate si conciliere. Cel
care face compromisuri lasa de la
sine mai mult decit competitivul,
dar mai putin decét conciliantul.
De asemenea, este mult mai direct
in abordarea problemei decit cel
care o evitd, dar nu o trateaza la fel
de profund ca in cazul cooperarii.
Compromisul poate insemna si
separi dezacordurile, sa faci schimb

de concesii sau sa gasesti o pozitie
rapida de mijloc.

Cele cinci tipuri de raspuns la
conflict sunt rezultatul acumuldrii
de perceptii prin preluarea si inter-
pretarea informatiilor din mediul
extern, prelucrarea acestora si op-
timizarea lor raportat la imaginile
cadru, informatii axiomatice, care
construiesc socialul, consecinta fiind
sintetizarea la nivel de individ. ~ m

- Continuarea in numarul urmator -
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between assertiveness and coopera-
tion. Its goal is to find a quick solu-
tion, accepted by both parties, which
should satisfy their claims partially.
Compromise can be found between
competitiveness and conciliation.
The person who makes compromi-
ses gives away more than the compe-
titive person, yet less than the conci-
liating individuals. Also, he is more
direct in approaching the problem
that the person who avoids it, but he
does not treat it as deep and the coo-
perating people. Compromise could
mean to separate disagreements, to

medierea, tehnica si arta

make change of concessions or to
find a quick middle position.

The five types of response to conflict
are the result of perceptions’ accumu-
lation, by taking over and interpreting
the information from external envi-
ronment, its processing and optimizing
depending on the framework images,
axiomatic information which build up
the social, the consequence being the
synthesizing at individualslevel. ~ m

- To be continued-
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PEERMEDIATION
DIN PERSPECTIVA VESTICA

PEER MEDIATION
— AWESTERN PERSPECTIVE

onflictul este o parte normald,

naturald a vietii noastre. Din

momentul in care vom lua pri-
mele contacte cu societatea, prin par-
ticiparea la grupurile de joaca, gradi-
nite si scoli, suntem expusi la tot felul
de dispute si neintelegeri. Acestea pot
fi cauzate de lucruri simple, precum
refuzul unui copil de a-si impérti
jucariile, dar si probleme mai grave,
precum hartuirea, minciuna si inseld-
toria gcoald. Conflictele vor fi mereu
prezente, dar depinde de noi cum ale-
gem sd le rezolvam.

CUM TRANSFORMAM UN CONFLICT
NEGATIV IN UNUL POZITIV

Contlictele nerezolvate si prelungite
duc frecvent la violentd, interferand cu
productivitatea si calitatea vietii in co-
munitatile noastre. Dar un conflict nu
trebuie sa aiba intotdeauna rezultate
negative. Totul depinde de felul in care
acesta este abordat. Fard indoiald, in-
vdtarea metodelor de rezolvare a con-
flictelor pe cale pagnici de la o varsta
ct mai fragedd ne ajuta sd abordim
viitoarele dispute intr-un mod potrivit.

Astazi, mai mult decat oricind,
educatorii din toatd lumea inteleg im-
portanta vitala a programelor de gesti-
onare a conflictelor care ajutd la com-
baterea violentei in scoli. In SUA, de
exemplu, administratorii de scoald au
implementat o gama largd de mésuri
de securitate costisitoare care s-au do-
vedit ineficiente; au fost descurajati de
incercarile lor zadarnice de a gestiona
conflictele interpersonale in randul
studentilor, exclusiv prin metode de
disciplind, precum trimiteri la biroul
directorului, detentia, suspendarea si
chiar expulzarea.

Nemultumirea fatd de aceste pro-
cese traditionale i-a determinat sd
incerce noi modalitati de rezolvare a
conflictelor. Una dintre aceste moda-
litati este medierea. Spre deosebire de
metodele vechi, medierea este singura
care invata elevii metodologia necesa-
rd §i competentele de rezolvare a pro-
blemelor si solutionare a conflictelor.
Acestea 1i pot ajuta in mod real sa-si
rezolve disputele intr-un mod pro-

ductiv, non-violent, chiar si dincolo
de portile scolii.

Unul dintre tipurile de mediere
aplicate cu succes in scolile din Marea
Britanie §i SUA este peer mediation
sau medierea de la egal la egal. In
timpul acestui proces, elevii din ace-
easi grupd de varstd asistd si faciliteaza
solutionarea litigiilor intre doi elevi de
aceeasi varstd sau din ani mai mici din
cadrul scolii.

Peer mediation este un concept
nou pentru sistemul scolar roménesc,
dar a fost implementat cu succes in
Statele Unite incepand din anii 1960
si in Marea Britanie incepand cu anii
1980.

CE ESTE PEER MEDIATION?

Definitie

Inainte de a detalia, haideti sa de-
finim ce este medierea: “Peer Medi-
ation in the UK: a guide for schools’,
publicat de organizatia NSPCC din
Marea Britanie defineste medierea ca
fiind .. procesul prin care persoanele
implicate intr-un litigiu intra voluntar
intr-un aranjament pentru a rezolva
problema prin colaborare. Stabilind
reguli de bazi convenite pentru desfa-
surarea medierii, un mediator neutru
permite participantilor si identifice
problemele, si-si expund situatia din
punctul lor de vedere, sa fie auziti de
catre ceilalti participanti si sa spuna ce
solutie doresc sa obtind impreuna. La
final, participantii elaboreaz si sem-
neazd un acord scris”

In timpul acestui proces, media-
torul nu da sfaturi, nici nu impune o
solutie, responsabilitatea si controlul
revin exclusiv participantilor.

In cadrul scolilor, peer mediati-
on este o modalitate de punere in
aplicare a programelor de rezolvare
a conflictelor. Aici, la fel ca in lumea
adultilor, aceste programe ii invata pe
elevi sa rezolve dispute in care sunt
implicati alti elevi, sub supravegherea
unui coordonator profesionist. Rolul
mediatorului este de a obtine o solutie
in care toate partile sa aiba de castigat
in urma unui proces voluntar pentru
a evita probleme viitoare.

onflict is a normal, natural

part of our lives. The moment

we take our first steps in the
society, by attending playgroups,
nurseries, and schools, we are
exposed to all kinds of disagree-
ments and disputes. They can be
triggered by simple things such as
the unwillingness of a toddler to
share a toy or more serious issues
like bullying, lying and cheating
in school. Conflicts will always be
present, but it is up to us how we
choose to deal with it.

TURNING NEGATIVE CONFLICT
AROUND

Unresolved and lingering con-
flict frequently leads to violence, in-
terfering with the productivity and
the quality of life in our commu-
nities. But conflict doesn’t always
have to have negative outcomes.
It all depends on the manner it is
dealt with. Undeniably, the greater
our opportunity to learn effective
skills in resolving conflicts peace-
fully from an early stage, the better
our approach to disputes will be.

Today more than ever, educators
all over the world understand the
vital importance of conflict mana-
gement programmes that can tackle
violence in schools. In the USA for
instance, school ~administrators
have witnessed the ineffectiveness
of a wide range of costly safety
measures implemented; they got
discouraged by their futile attempts
to manage interpersonal conflicts
among students, solely through
models of discipline such as refer-
rals to the principal’s office, detenti-
on, suspension and even expulsion.

Dissatisfaction with these traditi-
onal processes has led educators to
try new ways of conflict resolution.
One such way is mediation. Unlike
none of the old methods, mediati-
on teaches pupils problem-solving
and conflict resolution skills that
can help them solve disputes in a
productive, non-violent way, even
beyond the school gates.

One of the mediation types that
schools in the UK and the US
found beneficial for the overall lear-
ning environment is peer mediati-
on. During such a process, students
of the same age-group facilitate re-
solving common disputes between
two children or small groups wi-
thin the school.

This is a new concept for the Ro-
manian school system, but has been
successfully implemented in the US
starting from the 1960s and in the
UK since 1980s.

WHAT IS PEER MEDIATION?

Definition

Before going into more details,
let’s define what mediation is: “Peer
mediation in the UK: a guide for
schools” published by the UK or-
ganization NSPCC is defines me-
diation as “.. the process whereby
people involved in a dispute enter
voluntarily into an arrangement to
resolve the problem collaboratively.
By establishing agreed ground rules
for the conduct of the mediation, a
neutral mediator enables the par-
ticipants to identify the issues by
talking about the situation from
their own point of view, to be heard
by the other participants and to say
what their preferred outcome wo-
uld be. Together, the participants
draw up a written agreement.

During this process the mediator
does not give advice, nor he impo-
ses a solution; responsibility and
control rests solely with the parti-
cipants.

Within schools, peer mediation
is one way of implementing conflict
resolution programmes. Here, just
like in the adult world, these pro-
grammes train pupils to resolve dis-
putes involving other pupils, under
the supervision of a professionally
trained coordinator. The mediator’s
simple role is to work towards a
win-win situation in a voluntary
process in order to avoid further
trouble.

During peer mediation sessions,
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In timpul sesiunilor de peer medi-
ation, elevii aflati in conflict isi spun
povestile, in timp ce mediatori instru-
iti ii ajutd sa ajungd la un acord reci-
proc acceptabil. Ei nu ii forteaza pe cei
aflati in disputa sa adopte o anumitd
solutie si acest lucru ii face polemisti,
s se simta puternici, in masurd sa-si
asume responsabilitatea pentru pro-
priile actiuni si sd abordeze in mod
constructiv dezacordurile lor.

Programele de peer mediation nu
sunt menite sd inlocuiasca sistemul
disciplinar utilizat in scoli, ci pur si
simplu si-1 complementeze. Ele oferd
o alternativi la practicile traditionale
disciplinare care pot ajuta scolile s
devind locuri mai sigure. Scopul lor
este de a reduce conflictele si de a in-
zestra copiii cu abilitdti de solutionare
aproblemelor pe care le pot folosi si in
viata lor in afara portilor scolii.

Conlflictele care pot fi solutionate
de peer mediation includ problemele
de prietenie, hirtuire verbald, ras-
pandirea de zvonuri, agresiuni fizice
minore, sau alte comportamente
usor agresive. Probleme grave, cum
ar fi abuzul sexual, sinucidere, abuz
de droguri, posesie de arme i orice
fel de atacuri si activititi criminale
nu sunt adecvate pentru medierea la
egal la egal si necesitd sesizare profe-
sionald.

PEER MEDIATION - REALIZARI

Potrivit feedback-ului profesorilor
din scolile britanice, australiene si
americane, in care astfel de programe
au fost implementate, peer mediation
schimba modul in care elevii inteleg
si solutioneazd conflictele din viata
lor. Aceste schimbari includ imbuna-
tétirea respectului de sine, ascultarii si
abilititilor de gandire critica, o ame-
liorare a mediului scolar general de
invatare, precum si reducerea vizibild
a numdrului de masuri disciplinare
aplicate si a batailor.

Diverse studii din literatura de spe-
cialitate americana si britanicd atesta
faptul ca studentii transferd tehnicile
de mediere invétate in scoald, in viata
lor, in afara silii de clas, folosind abili-
tatile lor de mediere pentru a solutiona
contflicte cu fratii lor si cu prietenii din
comunitate. Ele aratd un nivel crescut
de auto-control, incredere in sine, i
abilitdti mdrite de rezolvare a proble-
melor.

In afard de insusirea acestor abili-
tati de rezolvare a problemelor, elevii
invatd de asemenea cum si facd rezu-
mate corecte, cum si conduci o dis-
cutie, cum si scrie i sa coordoneze
discutii semnificative intre polemisti.
Ei invatd, de fapt, cum s planifice
eficient pentru viitor, invata despre
responsabilitati, drepturi, consecinte
si alegeri.

De cealaltd parte, polemistii invatd
multe din aceleasi lectii, precum si ga-
sirea unor modalititi non-violente de
rezolvare a conflictelor. Nu in ultimul
rand, ei isi dezvoltd capacitatea de a
empatiza cu ceilalti.

MODELE DE PEER MEDIATION

In Marea Britanie, solutionarea
conflictelor este predatd unui intreg
an de studiu din scoald. Cei intere-
sati sunt invitati sd aplice pentru a-si
aprofunda studiul in peer mediation.
Elevii au rolul de mediatori de la egal
la egal in clasa lor sau in alte clase de
la nivelul lor.

Un al doilea model este modelul de
intreaga clasa, care instruieste fiecare
student intr-o clasd in peer mediation.
Atunci cind doi elevi nu se pot decide
cu privire la o solutie rezonabila pen-
tru o problemd, alti elevi din clasd pot
ajuta la mediere.

Al treilea model este un program
la nivel de scoald, unde studentii re-
prezentind diverse niveluri de an si
grupe sunt alesi pentru a participa la
formare. Cei care finalizeazd cu suc-
ces cursul, vor deveni mediatori pe
scoald timp de un an.

Oricare dintre cele trei modele poa-
te fi utilizat la inceputul unui program,
dar pentru ca procesul de mediere
sd aiba succes, toatd lumea in comu-
nitatea scolard va trebui si invete in
cele din urma abilitatile implicate in
medierea conflictelor. Mediere de
succes inseamnd la un nivel mai larg,
schimbarea modului de a vedea si de
a raspunde la conflict, precum si im-
bunatatiri specifice in disciplina scola-
ré si comportamentul elevilor.

ALEGEREA S| FORMAREA MEDIATO-
RILOR SCOLARI

Mediatorii trebuie s reflecte diver-
sitatea scolii, inclusiv de cultura, sex,
comportament, academicd, sociald
si de rasa. Selectarea lor este foarte
important, deoarece ei vor fi modele
pentru alti elevi. In unele programe,
copiii nominalizeaza mediatorii din-
tre colegii lor in urma unei discutii
despre ce inseamna a fi un bun peer
mediator. De obicei, mediatorii sunt
demni de incredere, séritori si respec-
ta diferentele individuale.

Voluntariatul, precum si propu-
nerile venite din partea profesorilor
si administratorilor de scoli sunt, de
asemenea, luate in considerare. Res-
pingerea sau amdnarea ar trebui s
fie explicate cu multa grija. Este in-
totdeauna recomandabil ca studenti-
lor refuzati sa li se ofere alte optiuni
care s le permitd participarea in alte
moduri in programul de solutionare a
conflictelor din scoala.

Périntii trebuie s se implice in
proces si sé fie informati cu privire la
rolul copilului lor ca peer mediator, la
responsabilitatile copilului si la pro-
gramul de formare.

La nceput mediatorii gcolari sunt
instruiti in abilitatile de comunicare si
de mediere prin intermediul unor se-
minarii practice cu jocuri §i situatii in
care copiii invatd aplicat si activ des-
pre probleme si solutii. Acestea sunt
monitorizate indeaproape de catre un
coordonator, deoarece elevii sunt lip-
siti de maturitate §i experientd, atdt in
gestionarea conflictelor, cét si in abili-

disputing students tell their stories
while the trained mediators help
them reach a mutually acceptable
agreement. They do not force a so-
lution on the students, and this ma-
kes the disputants feel empowered
to take responsibility for their own
actions and to deal constructively
with their disagreements.

Peer mediation programs are
not meant to replace the discipli-
nary system the schools use, but
simply to complement it by offe-
ring an alternative to traditional
disciplinary practices that can
help schools become safer places.
Their goal is to reduce conflict
and provide children with pro-
blem-solving skills that they can
use in their lives outside the scho-
ol gates.

The conflicts that lend them-

PEER MEDIATION PROGRAMME
MODELS

In the UK, a whole year group
of children is trained in conflict re-
solution skills. Those interested are
invited to apply to continue additi-
onal peer mediation training. The
students serve as peer mediators in
their own class or in other classes at
their grade level

A second model is the whole
class model that provides every stu-
dent in a classroom with training
in peer mediation skills. When two
students cannot decide on a reaso-
nable solution to a problem, other
students assist by facilitating the
mediation in the classroom.

Third model is a school-wide
program, where students represen-
ting various grade levels and groups
are chosen to participate in training.

selves to peer mediation include Those who successfully complete

interpersonal disputes like frien-
dship issues, verbal harassment,
spreading rumours, minor physical
aggression, or other mild bullying
behaviours. Serious problems such
as sexual abuse, suicide, drug abuse,
weapon possession and any kinds
of assaults and criminal activities
are not appropriate for peer me-
diation and require professional
referral.

PEER MEDIATION -
ACHIEVEMENTS

According to teachers’ feed-
back in schools from the UK,
Australia and the US where such
programmes were implemented,
peer mediation changes the way
students understand and resolve
conflict in their lives. These chan-
ges include improved self-esteem,
listening and critical thinking
skills, overall improved school
learning environment, as well as
reduced disciplinary actions and
less fights.

Various studies from the Ameri-
can but also the British literature at-
test that students transfer the medi-
ation techniques learned in school
to their lives outside the classroom,
using their mediation skills to solve
disputes at home with their siblings
and with friends in the community.
They show increased self-control,
self-confidence, and problem-solv-
ing skills.

Along learning problem-solv-
ing skills, students also learn how
to summarize accurately, how to
lead, write and manage meaning-
ful discussions among disputants.
They effectively learn how to plan
for the future, learn about respon-
sibilities, right, consequences and
choices.

On the other side, disputants
also learn many of these lessons
along with finding non-violent
ways to resolve conflicts and deve-
loping their capacity to empathize
with others.

the course serve as school-wide
peer mediators for a year.

Either approach may be used
at the start of a programme, but
for the mediation process to be
successful, everyone in the school
community will need to eventu-
ally learn the skills involved in the
mediating disputes. Successful peer
mediation means at a broader level,
changing ways of thinking about
and responding to conflict as well
as specific improvements in school
discipline and student behaviour.

CHOOSING AND TRAINING PEER
MEDIATORS

Mediators should reflect school’s
diversity including cultures, gender,
behaviour, academic, social and
race. Their selection is very impor-
tant, since they are role models for
other students. In some programs
classmates nominate the mediators
following a discussion about what
it means to be a good peer media-
tor. Usually the mediators are trus-
tworthy, helpful, and respect indivi-
dual differences.

Self-referrals as well as those
made by teachers and school admi-
nistrators are also subject to con-
sideration. Rejection or deferral
should be sensitively explained. It
is always advisable for the students
to be offered other options allowing
him to participate in the broader
conflict resolution programme in
the school.

Parents need to be involved in
the process and informed of their
child’s role as a peer mediator, the
child’s responsibilities, and schedu-
le of the training.

At first peer mediators are trai-
ned in communication and medi-
ation skills through workshops on
role-playing, problem-based lear-
ning and active-learning. They are
closely monitored by their coordi-
nator, since they lack maturity and
experience, both in conflict mana-
gement and negotiating skills.



tatile de negociere.

COORDONATORUL
De obicei, coordonatorul progra-
mului este un profesor sau consilier

« Forteze polemistii si adopte o so-
lutie

ETHOSUL SCOLII

Pentru ca programul de mediere

scolar cu competenta in formarea de sa fie de succes, este nevoie de imple-
mediatori. El are rolul de liant intre mentarea unui program de solutiona-
grupurile majore: conducerea scolii, rea conflictelor la nivelul intregii scoli.

THE COORDINATOR

Usually a teacher or school
counsellor, who has training in me-
diation skills, serves as a program
coordinator. He acts as a liaison
between the major groups: the
school leadership, the mediation

medierea, tehnica si arta

« Judge guilt or innocence

o Make decisions regarding a so-
lution

« Force a solution on disputants

SCHOOL ETHOS

For the peer mediation program-

team, the student body adminis- me to be successful, a whole-school

echipa de mediere, administratorul
grupului scolarilor, grupurile de pa-
rinti §i formatori externi.

In conformitate cu ghidul NSPCC,
introducerea tehnicilor de rezolvare
a conflictelor va avea un efect pozitiv

tration, parent groups and outside
trainers.
His duties include:

approach to conflict resolution sho-
uld be implemented.
According to the NSPCC’s guide,

Atributiile sale includ: numai dacd inclusiv adultii din comu-
o Supravegherea selectiondrii, in- nitate vor sti cum s caute raspunsuri
struirii, sesiunilor, motivatiei, de- creative pentru a aplana conflictele.
briefing-ului mediatorilor si follow De asemenea, ei trebuie sd nu se sim-
up cu polemistii ta amenintati de participarea activd a
o Informarea celorlalti studenti si a elevilor in acest proces.
personalului scolii despre program ~ Prin urmare, ghidul avertizeaza ca
prin intermediul newsletter, pagina “peer mediation va face putine progre-
web, etc se intr-o scoald unde stilul de predare
o Organizarea unor intalniri sdp- este prea didactic sau in cazul in care
tamanale, bi-lunare, lunare in ca- politica de management este in intre-
drul cdrora mediatorii scolari isi gime bazatd pe comportamentul auto-
impartasesc experientele, discutd ritar si punitiv’
situatii dificile §i primesc training ~ Peer mediation prospera intr-un
suplimentar. mediu care promoveaza relatii poziti-
o Stabilirea unui protocol pentru re- ve, increderea, comunicarea deschisd,
comandari de admitere respectul reciproc, toleranta si coo-
o Informarea la zi din literatura de perarea. Ea nu functioneaza in scoli
specialitate si de cercetare, dezvol- in cazul in care existd o abordare mai
tarea si mentinerea sprijinului din ierarhicé §i punitivé a conflictului.
partea grupurilor strategice, inclu-  In plus, profesorii insisi trebuie sa
siv parintii. se modeleze pe valorile inerente solu-
Studiile confirm faptul ¢ un pro- tiondrii conflictelor si medierii scolare,
gram de succes de peer mediation va deoarece ei joacd un rol vital in succe-
reduce pedepsele disciplinare in ca- sul unor astfel de programe.
zul in care are un suport puternic din -~ Conform  ghidului, solutionarea
partea personalului scolii §i formare conflictului trebuie s fie integratd in
continud de mediatori care sd repre- programa scolard, metodologia lui sa
zinte populatia scolard. Prin urmare, fie aplicatd in subiecte precum geo-
coordonatorul de program joacd un grafie, istorie, studii religioase si limba
rol important in monitorizarea si eva- engleza sau chiar in studii sociale, sti-
luarea impactului programului prin  inta, matematica si literatura.
pastrarea unei evidente a numdrului  Alternativ, solutionarea conflictelor
si naturii incidentelor disciplinare si si peer mediation ar trebui implemen-
prin mentinerea evaludrilor profesor/ tate in ,tesitura” scolii. Specialistii

participant. sustin ca un sistem de peer mediation

trebuie sa fac parte din politica sco-
FORMAREA SI PROCESUL PEER lii ca intreg privind disciplina. Peer
MEDIATION mediation ar trebui s fie inclusa in

Formarea mediatorilor dureazd, de planul de dezvoltare al scolii, precum
obicei, doudsprezece sau mai multe i in politicile privind managementul
ore 1n care elevii participd la activitdti comportamentului. "
si jocuri de rol care s promoveze em-
patia, respectul de sine, auto-discipli- BIBLIOGRAFIE
na, responsabilitatea, constientizarea * Mediere la egal la egal in Marea
partinirii, rabdarea i respectul. Ei do-  Britanie:: NSPCC un ghid pentru
bandesc o intelegere a conflictului i scoli  http://www.nspcc.org.uk/in-
invata strategii de combatere a furiei. ~ form/publications/downloads/pe-

Elevii practicd urmatoarele tehnici  ermediationintheuk_wdf48055.pdf

de mediere i competente: o vadrasn.au: Solutionarea conflic-
« Comunicarea verbald si nonverbala telor in scoli - http://www.vadr.asn.
o Ascultarea activd au/peer.pdf

o Analiza problemei o Ghiduri de studiu si strategii: Peer
o Identificarea intereselor comune Mediation - http://www.

o Planul de aplicare studygs.net/peermed.htm

+ Empatia si dorinta de a ajuta seme-  Kelly Bear: Solutii prin

intermediul Peer Media-
tion http://wwwkellybear.
com/TeacherArticles/Tea-
cherTip13.html Mediere

nii in rezolvarea problemelor

+ Rabdarea si abordarea prietenoasa
Mediatorul va invéta ci niciodatd

nu trebuie sa:

o Isi constranga fizic colegii

¢ Deavina i sd ia partea cuiva

« Invinoviteascd sau sa absolve de
vind

o Decidi o solutie

DANA MARDARE
Senior Consultant
Human Toolkit

o Overseeing selection, training, introduction of conflict resolution
sessions, motivation, debriefing techniques will be unsuccessful
of mediators and follow up with unless the adults in the community
disputants know themselves how to seek cre-

o Keeping the other students and ative responses to conflict and do
school staff informed about the not feel threatened by the active
program via newsletters, websi- participation of pupils.
te, etc. Therefore, according to the guide,

o Scheduling weekly, bi-monthly, “peer mediation will make very little
or monthly meetings where peer progress in a school where teaching
mediators share experiences, re- styles are overly didactic or where
view difficult situations, and re- the behaviour management policy is
ceive additional training. entirely authoritarian and punitive”

o Establishing protocol for intake  Peer mediation thrives in an en-
referrals vironment that promotes positive

o Keeping up-to-date with litera- relationships, trust, open commu-
ture and research, developing nication, mutual respect, tolerance,
and maintaining support from and cooperation. It does not work
strategic groups, including pa- in schools where there is a more
rents. hierarchical and punitive approach
Studies confirm that a successful to conflict.

peer mediation program will redu-  In addition, teachers themselves

ce discipline referrals if it has strong need to model the values inherent

staff support and ongoing training in conflict resolution and peer me-
for the mediators who represent diation because they play a vital role
the school population. Therefore, in the success of such programmes.
the program coordinator plays an  According to the guide conflict
important role in monitoring and resolution should find its ways into
evaluating the program’s impact by the curriculum and be applied to
keeping a record of the number and subjects such as geography, histo-
nature of the disciplinary incidents ry, religious studies and English
and by maintaining teacher/partici- or even in social studies, literature,
pant assessments. science and maths.

Alternatively, conflict resolution

PEER MEDIATION TRAININGAND  and peer mediation programmes

PROCESS should be implemented into the
The student training usually lasts fabric of the school. The specialists

twelve or more hours during whi- argue that a peer mediation system

ch students participate in activities needs to be part of a whole-school
and role plays that promote em- policy on discipline and pastoral
pathy, self-respect, self-discipline, care. Peer mediation should be in-
responsibility, bias awareness, pati- cluded in the school development
ence and respectfulness. They gain plan as well as in policies on beha-
an understanding of conflict and le- viour management. ]
arn strategies for dealing with anger.

Students practice the following BIBLIOGRAPHY

mediation techniques and skills: ~ ¢ NSPCC: Peer mediation in the

o+ Communicating verbally and  UK: a guide for schools http://
nonverbally www.nspcc.org.uk/inform/pu-

o Active listening blications/downloads/peermedi-

o Problem analysis ationintheuk_wdf48055.pdf

+ Identifying common interests ~ + vadr.asn.au: Conflict Resolution

+ Plan development in Schools - http://www.vadr.asn.

o Empathy and willing-  au/peer.pdf

ness to help peers solve « Study Guides and Strategies: Peer
their problems Mediations - http://www.studygs.
o Being patient and  net/peermed.htm

friendly o Kelly Bear: Solutions throu-

The peer mediator
will learn that he sho-

gh Peer Mediation http://www.
kellybear.com/TeacherArticles/

uld never: TeacherTip13.html

o Physically restrain

peers DANA MARDARE
o Place blame and Senior Consultant
take sides Human Toolkit
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UNIUNEA CENTRELOR DE MEDIERE DIN ROMANIA

COMUNICAT

THE UNION OF MEDIATION CENTERS IN ROMANIA

PRESS RELEASE

Referitor la hotararile Consiliului Director al Federatiei Uniunea
Centrelor de Mediere din Romania adoptate in cadrul sedintei care a
avut loc la Ocna Sibiului, jud. Sibiu,
in data de 10.04.2011

Consiliul Director al UCMR intru- Director al UCMR, facem urmétoarele
nit in sedinta din data de 10.04.2011, precizari:
la Ocna Sibiului, jud. Sibiu, a hotardt « Congresul UCMR nu va fi urmat
urmétoarele: de nicio Conferintd Nationald a
1. Convocarea Congresului UCMR  mediatorilor.

pentru data de 7 mai 2011 la Bu- « Adunarea Generald Constitutiva

curesti; care va fi organizatd dupa finaliza-
2. Componenta Comitetului de or-  rea lucrarilor Congresului UCMR,

ganizare a Congresului UCMR:  din data de 07.05.2011, are ca scop

Antonio lordan- vicepresedinte  infiintarea unei asociatii profesio-

UCMR, Dan Sfirni-secretar ge-  nale in domeniul medierii care sa

neral UCMR, Dorin Badulescu-  corespunda actualelor conditii ale

presedinte Centrul de Mediere  medierii din Romania.

Buzau, Camelia Gagu - presedinte o Adunarea Generald Constitutiva

Centrul Mediatorilor Profesionisti ~ NU are ca scop alegerea de citre

Bucuresti, Mugur Mitroi - membru  participanti a membrilor care vor

Centrul Mediatorilor Profesionisti  constitui un nou Consiliu de Medi-

Bucuresti; ere si nici NU isi propune sé fie un
3. Organizarea Adundrii Generale  factor de presiune asupra membri-

Constitutive a Asociatiei Profesio-  lor actualului Consiliu de Mediere.

nale Uniunea Centrelor de Medie- «  Facem precizarea i, inci de la

re din Roménia, in aceeasi zi, dupd  infiintarea sa din vara anului 2005,

finalizarea lucrarilor Congresului ~ Federatia Uniunea Centrelor de

UCMR, Adunare Generala la care  Mediere din Roménia, formata din

s poatd participa orice mediator 46 de asociatii legal infiintate in do-

autorizat din Romania. meniul medierii din tara noastra, a

De asemenea, in cadrul sedintei  adoptat o atitudine constructivd ba-
Consiliului Director al UCMR s-a  zatd pe echilibru si respect colegial
concluzionat cu privire la necesita- i isi propune sa continue aceastd
tea organizdrii alegerilor Consiliului  strategie profesionald pentru pro-
de Mediere ca urmare a deciziei nr. tejarea statutului membrilor sii si a
447/07.042011 a Curtii Constitutio-  imaginii profesiei de mediator.
nale a Romaniei.

Referitor la articolul “Actualii mem-
brii ai Consiliului nu renunta la func-
tiile pe care le detin - Centrul Media-
torilor Profesionisti” postat pe internet
joi 14.04.2011, ca urmare a discutiilor
purtate in cadrul sedintei Consiliului

PRESEDINTE,
Mediator
Av. MIHAIL NEAGOE

Craiova
14 aprilie 2011

Regarding the decisions taken by the Board of the Union of Mediati-
on Centers in Romania Federation, taken in the meeting held at Ocna
Sibiului, Sibiu County,
on April 10,2011

UCMR Board, met on April
10, 2011, in Ocna Sibiului, Sibiu
County, decided the following:

1. Convening the UCMR Congress
on May 7, 2011 in Bucharest;

2. Structure of the Organization
Committee of UCMR Congress:
Antonio Iordan- vice-president
UCMR, Dan Sfirnd-secretary
general UCMR, Dorin Badules-
cu- chairman of the Buzau Me-
diation Center, Camelia Gagu
- chairman of the professional
Mediators Center, Mugur Mitroi
- member of the professional Me-
diators Center Bucharest;

3. Organization of the Constitutive
General Assembly of the Union
of Mediation Centers in Roma-
nia Professional Association, the
same day, after the finalization
of the UCMR Congress works,
a General Assembly that may be
attended by any authorized me-
diator in Romania.

Also, the meeting of the UCMR
Board decided over the necessity to
organize elections of the Mediation
Council, following the decision no.
447/07.04.2011 of Romanias Con-
stitutional Court.

Referring to the article “The cur-
rent members of the Council do
not give up the positions they hold
- The Center of Professional Medi-
ators,” posted on the internet on
Thursday, April 14, 2011, following
the talks held in the UCMR Board,
we make the following remarks:

o the UCMR Congress will not be
followed by any National Confe-
rence of mediators.

the purpose of the Constitutive
General Assembly, which will be
organized after the finalization
of the UCMR Congress, on May
7,2011, is the establishment of a
professional association in medi-
ation field, to match the current
conditions in Romania’s media-
tion.

The  Constitutive ~ General
Assembly’s purpose is NOT the
election by participants of the

members that will establish a
new Mediation Council, NOR is
apressure factor on the members
of the Mediation Council.

We mention that, since its esta-
blishment in the summer of 2005,
the Union of Mediation Centers in
Romania Federation, made up of
46 associations legally established
in Romania’s mediation field, adop-
ted a constructive attitude based on
collegial balance and respect and
plans to continue this professional
strategy to protect the statute of its
members and the mediator profes-

sion imagine. ]
CHAIRMAN,

Mediator

Lawyer MIHAIL NEAGOE

Craiova

April 14, 2011

UNIUNEA CENTRELOR DE MEDIERE DIN ROMANIA

HOTARAREA

THE UNION OF MEDIATION CENTERS IN ROMANIA

DECISION

Nr. 1 din 10 aprilie 2011

onsiliul Director al Uniunii  cenzori
Centrelor de Mediere din Ro- 8. tabilirea unui punct de vedere al
mania, decide: UCMR cu privire la modalitatea
Art. 1 - Se convoaca Congresul  de alegere a membrilor Consiliu-
Uniunii Centrelor de Mediere din  lui de Mediere
Roménia la data de 7 mai 2011, ore- 9. stabilirea candidatilor si strategi-
le 1000 la Rin Grand Hotel, Bucuresti ~ ei UCMR pentru alegerea mem-
Art.2 - Ordinea dezi este urmatoarea: ~ brilor Consiliului de Mediere
1. prezentarea Raportului de acti- 10. dezvoltarea la nivel national
vitate al Consiliului Director al ~ a Programului de informare a
UCMR pentru anul 2010 magistratilor, personalului au-
2. Raportul Comisiei de cenzori xiliar al instantelor i parchete-
3. descarcarea de gestiune a Consi-  lor, politistilor, personalului de
liului Director pentru anul 2010 specialitate din cadrul peniten-
4. aprobarea Proiectului de BVC  ciarelor, desfisurat de Asociatia
pentru anul 2011 Centrul de Mediere Craiova in

5. primirea de noi membri (asociatii) ~ judetul Dolj. "
6. alegerea Presedintelui UCMR si
validarea membrilor Consiliului PRESEDINTE,
Director Mediator
7. alegerea membrilor Comisiei de Avocat MIHAIL NEAGOE

he Board of the Union of Me-
Tdiation Centers in Romania
decides:

Art. 1 - Convocation of the Con-
gress of the Union of Mediation Cen-
ters in Romania on May 7, 2011, 1000
a.m,, at Rin Grand Hotel, Bucharest.

Art. 2 - The agenda of the mee-
ting is the following:

1. the presentation of the Activity

Report of UCMR Board for 2010
2. the Report of Audit Committee
3. the discharge of the UCMR

Board for 2010
4. the approval of the project

budget of income and expenses

project for 2011
5. the acceptance of new members

(associations)

6. the election of UCMR Presi-
dent and the validation of Board

No. 1 of April 10, 2011

members
7. the election of the members of
the Audit Committee
8. the setting of UCMR standpoint
regarding the method of election
of Mediation Council members
9. the setting of candidates and
UCMR strategy for the election
of Mediation Council members
10. the national development of the
Program regarding the informa-
tion of the magistrates, the staff
of Courts and Prosecutors Offi-
ce, policemen, specialized per-
sonnel of prisons, developed by
Association Mediation Center of
Craiova in Dolj County. "

PRESIDENT,
Mediator
Lawyer MIHAIL NEAGOE



R

Scoala de Formare in Mediere
Mugur Mitroi si Fundatia The Lord
Slynn of Hadley European Law
Foundation organizeaza in perioada
02.06.2011-05.06.2011 cursul , Tehnici
avansate in mediere” |a Buzau, judetul
Buzau. Cursul se desfasoara cu sprulnul
direct al Asociatiei Centrul de Mediere
Buzdu si se adreseaza mediatorilor si
formatorilor in domeniu. Formatorii
sunt: Sir Henry Brooke,

Paul Randolph si Spenser Hilliard.
Modulul de pregatire

se realizeaza cu 15 cursanti.

Detalii asupra cursului la: mugurmi@yahoo.com
sau www.fmmm.ro.

The Lord Slynn of Hadley
European Law Foundation

The Mugur Mitroi Mediation
Training School and The Lord Slynn
of Hadley European Law
Foundation organise between
02.06.2011-05.06.2011 the following
course: “Advanced techniques in
mediation” in Buzau, Buzau County.

The course is held with direct support
from the Buzau Association of Mediation
Center and is dedicated to mediators and
trainers in the field. The trainers are;

Sir Henry Brooke, Paul Randolph
and Spenser Hilliard. The training
module is held with 15 attendants.

Details on the course: mugurmi@yahoo.com
or www.fmmm.ro. f

Bontral Wechatonilon Potionist - Pocuresti?

UNIUNEA CENTRELOR DE MEDIERE DIN ROMANIA
CENTRUL MEDIATORILOR PROFESIONISTI - BUCURESTI
Str. Iedului, Nr. 2, Bl. 148B, Sc. 1, Ap. 1, Parter, Sector 6, Bucuresti
Tel: 0722.831.823, 0752.217.004; E-mail: office@mediatori.org.ro
Web: www. mediatori.org.ro

Buzau, Str. Panduri, Nr. 3 (sediu Directia Silvica)
Telefon 0730.510.765, Fax: 0238.727.952
Email: contact@mediere-buzau.ro, Web: www.mediere-buzau.ro




Birou de mediator Birou de mediator Birou de mediator Birou de mediator Birou de mediator Birou de mediator
DANIELA BOBARU MIHAILA C. DORIN DANIELA MARIA STRBU 10N ONISOR AURORA CIOROBEA MUGUR MITROI

Tarqu Jiu, Bdul General Gheorghe  Brdila, str. Calea Galati, bl.F, Brasov, str. luliu Maniu, Galati, str. Nae Leonard, (ampina, b-dul Carol I, . 44, Bucuresti, str. Leonida Varnali,
Magheru, Bloc2, Parter parter, ap.3, nr. 43, et. 2, birou 211 nr. 3, bl. G3A, parter, birou 2-3 bl. 1202, sc. A, et.1, ap, 5, jud. Prahova  nr. 29, sect. 1

Telefon: 0723.147.474, Tel. 0722.388.132; Tel. 0268.543.720; 0740.071.540  Tel: 0757.033.797 Tel: 0727.988.265 Tel: 0753.103.613

Fax: 0353.807.614 e-mail:dorin.mihaila@gmail.com;  e-mail: mediere.dms@gmail.com  e-mail: iononisor@gmail.com Fax: 0244.333.465 e-mail: mugurmi@yahoo.com

e-mail: aurora.ciorobea@opticnet.ro - www.fmmm.ro

e-mail: danielabobaru@yahoo.com

dorin_mihaila@yahoo.com
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Birou de mediator Birou de mediator
MADALINA CALCAN GHEORGHE NASTASE
Bucuresti, sector 1, Str. Unirii, bl. 21 AB, etaj 5,

str. Leonida Varnali, nr. 9 ap. 24, Buzau
Tel: 0724.246.753 Tel: 0745.534.109
e-mail: madalina.calcan@yahoo.com  e-mail: ghenastase@yahoo.com

ISSN 2069-1378

Birou de mediator

10N DELIU

(Cart. Brosteni, bl. G5, ap. 1, Buzdu
Tel./Fax: 0338.107.597,
0744.815.031

e-mail: iondeliu15@yahoo.com
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Birou de mediator

DANCIU 0AN VIOREL

str. Horea nr. 7, ap. 4, Satu Mare
Tel: 0720.109.345

e-mail: danvio02@gmail.com

Birou de mediator Birou de mediator
FLORENTINA STANESCU PREDA GABRIELA

Bucuresti, strada Sofia, nr. 10, Adresa: Buzdu, str. Unirii, BI. 3B
sector 1 Tel: 0722.426.405

Tel: 0745.136.637
e-mail: florentina.stanescu@
info-medieri.ro

e-mail: gabypreda2007@gmail.com

10,00 LEI



