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LA MOMENTULACESTA, REVISTA LUNARA BILINGVA

»MEDIEREA TEHNICA SIARTA” SE DISTRIBUIE IN PESTE 70 DE LOCATII
IN ROMANIA (ORGANIZATII PROFESIONALE DE MEDIATORI, INSTANTE
DE JUDECATA, INM, CSM, M.J., UNIVERSITATI, PRIMARII ETC),

PRECUM $1 IN PESTE 10 LOCATII DIN EUROPA $I USA

(ORGANIZATII INTERNATIONALE IN ADR).

PERSONAL, MULTUMESC CELOR CARE AU AJUTAT LA CRESTEREA
CALITATII MATERIALELOR PUBLICATE S$I DORESC SA VAANUNT CA DIN
LUNA MARTIE REVISTAA FOST INREGISTRATA IN CATALOGUL
REVISTELOR DE SPECIALITATEALE BIBLIOTECII CENTRALE
UNIVERSITARE BUCURESTI.

“AT THIS MOMENT, THE MONTHLY BILINGUAL MAGAZINE “MEDIATION
TECHNIQUEAND ART” IS DISTRIBUTED IN OVER 70 LOCATIONS IN
ROMANIA (PROFESSIONAL ORGANIZATIONS OF MEDIATORS, COURTS,
NATIONAL INSTITUTE OF MAGISTRACY, SUPERIOR COUNCIL OF
MAGISTRACY, MINISTRY OF JUSTICE, UNIVERSITIES, MAYORS HALLS,
ETC), AND ALSO IN OVER 10 LOCATION FORM EUROPEAND USA
(INTERNATIONAL ORGANIZATIONS IN ADR).

| WISH TO THANK PERSONALLY TO ALL THOSE WHO HELPED INCREASE
THE QUALITY OF PUBLISHED ARTICLES AND | WISH TO ANNOUNCE
THATAS OF MARCH 2011, THE MAGAZINE HAS BEEN REGISTERED IN
THE SPECIALIZED JOURNALS CATALOGUE OF CENTRAL UNIVERSITARY
LIBRARY OF BUCHAREST.

) fmmm

scoala de formare in mediere
mugur mitroi

organize a cursurj de formare in me-
lere dupa urmatorul program:

lunie
Bucuresti, Pitesti, Braiov Cluj-Napoca, Tul-
cea, Constanta, Mangalla

)

ULIE
Drobeta Turnu Severin, Braila, Galati,
Bucuresti, Bacau, Tulcea

mai multe detalji asupra calendarului _
cursurilor si formularului de inscriere gasiti
la www.fmmm.ro.

seriozitate | experienta | rezultate
consecventa

calitate

mediere

SCOALA DE FORMARE IN MEDIERE MUGUR MITROI VAASIGURA,
ALATURI DE SUPORTUL DE CURS, NECESARUL DOBANDIRI
CUNOSTINTELOR DE BAZA PENTRU A DEVENI MEDIATOR $1 CELE
DOUA LUCRARI CE PRIVESC PROCEDURA $I CONFLICTUL - ANUME:
,GHIDUL MEDIATORULUI PROFESIONIST” $I ,MEDIERE SI CONFLICT”,
IAR MEDIATORILOR CARE SE VOR AUTORIZA LE ASIGURA PROMOVARE
GRATUITA PE 0 PERIOADA DE 90 DE ZILE IN CADRUL SAITURILOR
AFILIATE FMMM:

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO,
MEDIEREATEHNICASIARTA.RO.

mugqur mitroi mediation trainin
g sm'nooil g

organizes mediation training courses
as follows:

JUNE
Bucuresti, Pitesti, Brasov, Cluj-Napoca,
Tu§lcea, anstanfa, I(IIandaIiap

ULY
Drobeta Turnu Severin, Braila, Galati,
Bucuresti, Bacau, Tulcea

more details on the calendar of courses
and the registration form can be found
on www.fmmm.ro.

seriousness | experience | results

www.fmmm.ro
mugurmitroi@fmmm.ro
+40753 103613

THE MUGUR MITROI MEDIATION TRAINING SCHOOL PROVIDES,
TOGETHER WITH THE COURSE MANUAL, NEEDED IN ACQUIRING BASIC
KNOWLEDGE TO BECOME A MEDIATOR, THE TWO WORKS CONCERNING
PROCEDURE AND CONFLICT, NAMELY: “THE GUIDE OF PROFESSIONAL
MEDIATOR” AND “MEDIATION AND CONFLICT,” WHILE THE MEDIATORS
THAT WILL BE AUTHORIZED WILL BE PROVIDED WITH FREE ADVERTIS-
I"\IIAGMFﬁRA PERIOD OF 90 DAYS ON THE WEBSITES AFFILIATED TO

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO,
MEDIEREATEHNICASIARTA.RO.
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GANDURI

THOUGHTS

a prezint politica pe care do-
v resc sa o aplic la nivelul orga-

nizatiei Uniunea Centrelor
de Mediere din Romania, politica
similara realizata in parteneriat cu
Centrul de Mediere Buzau.

Prima directie o reprezinta capi-
talul de imagine si o sa ridic imagi-
nea centrelor care doresc prin pro-
movare media (tv, radio, revista).

A doua directie, consolidarea
centrelor prin incheierea de pro-
tocoale si acreditari cu organizatii
similare din Europa (intre centre si
organizati).

A treia directie, promovarea di-
recta a mediatorilor prin contactul
cu consumatorul si mai putin cu
instantele - s-a dovedit eficient.

A patra directie, formarea de for-
matori pentru fiecare centru care
doreste sa intre in program.

Termen de realizare 8-12 luni,
necesar pentru consolidarea imagi-
nii UCMR si dezvoltarea centrelor
de mediere care formeaza federatia.

EFECTAL DEZVOLTARII:

1. largirea bazei federatiei si con-
soildarea UCMR;

2. cresterea potentialului UCMR;

b.

3. realizarea de surse de finantare
pentru fiecare centru prin formarea
de mediatori de catre formatorii
din centrele care isi autorizeaza
formatori - Centrul de Mediere Bu-
zau este primul centru beneficiar al
proiectului;

4. promovarea profesiei prin nu-
marul de mediatori, mesajul ple-
cand in sens invers fata de politica
aplicata pana acum, adica de la cen-
tru spre teritoriu.

5. formarea unor canale de co-
municare eficiente si transparente.

MIJLOACE:

1. resursa umana, persoane dis-
puse sa transfere informatia catre
public

2. resurse materiale: proiecte de
finantare in parteneriat FMMM si
centre (Caravana Medierii); forma-
re de formatori (FMMM sprijina
formarea de formatori pentru fie-
care centru)

Invit centrele afiliate la UCMR la
parteneriat. .

MUuGUR MITROI
Presedinte U.C.M.R.
WWW.UCMT0.T0
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want to apply in the organization

The Union of Mediation Centers
of Romania, policy similar with the
one achieved in partnership with
the Buzdu Mediation Center.

The first direction is the image
capital; I intend to improve the image
of the centers which want it through
media (TV; radio, magazine);

The second direction: the consol-
idation of the centers, by concluding
protocols and accreditations with
similar organizations in Europe (be-
tween centers and organizations).

The third direction is represented
by the direct promotion of media-
tors, through the contact with con-
sumers, less with the courts - it
proved to be efficient.

The fourth direction: training
mediation trainers for each center
that wants to enter the program.

Deadline for accomplishing these
directions: 8-12 months, necessary
for the consolidation of U.C.M.R. im-
age and development of the media-
tion centers that form the federation.

EFFECT OF DEVELOPMENT:

1. expansion of the federation’s

I present you the policy that I

ﬁiév'ﬂiiv'

base and consolidation of U.C.M.R;
2.increase in the UC.M.R. potential;
3. achieving financing sources for
each center, through the formation
of mediators by the trainers from the
centers which authorize their train-
ers - Buzau Mediation Center is the
first beneficiary center in the project;
4. promotion of the profession
through the number of mediators, the
message going in reverse order com-
pared to the policy used so far, namely
from the center to the territory.
5. formation of efficient and trans-
parent channels of communication.

MEANS:

1. Human resource, persons willing
to transfer the information to the public

2. Material resources: financ-
ing projects in partnership with
FMMM and centers (Mediation
Caravan); training the trainers
(FMMM supporting the formation
of trainers for each center).

I invite the centers affiliated to
UCMR to a partnership. .

MUGUR MITROI
President UCMR
WWW.UCMT0.T0
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UNIUNEA CENTRELOR DE MEDIERE DIN ROMANIA
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ASOCIATIA
_CENTRUL MEDIATORILOR PROFESIONISTI BUCURESTI”

WWW. MEDIATORI.ORG.RO

ASOCIATIA ,,CENTRUL MEDIATORILOR PROFESIONISTI BUCURESTI”
Str. ledului, nr. 2, bl. 148B, sc. 1, ap. 1, parter, sector 6, Bucuresti
Tel: 0722.831.823; 0752.217.004
e-mail: office@mediatori.org.ro

website: www.medjiatori.org.ro
Presedinte: Camelia Gagu
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ASOCIATIA

,,CCENTRUL MEDIATORILOR PROFESIONISTI BUCURESTI”

WWW. MEDIATORI.ORG.RO

TABLOUL MEMBRILOR ASOCIATIEI

Mediator Date de contact Membru CMPB
GAGU CAMELIA Mobil‘ 0722.83}.823; 0752.217.004 Membru CMPB
E-mail: cameliagagu@yahoo.com
POMIRLEANU ANDREEA-DIANA | Mobil 0744442040 Membru CMPB
E-mail: apomirleanu@gmail.com
STOICA MONICA-GEOGETA Mobil 0728.11.85.59 Membru CMPB
E-mail: scorpiusmg@yahoo.com
NEDELCU IULIA -ELIZABETH Mobil 0723.549.601 Membru CMPB
E-mail: elissened@hotmail.com
COSTACHE VALENTINA-RUCSANDRA | Mobil 0722.153.505 ; 0788.110.373 Membru CMPB
E-mail: mihai.costache65@yahoo.com
GAGU RADU-MARIAN Mobil : 0729.877.266 Membru CMPB
E-mail: gagu_radu@yahoo.com
MITROI MUGUR Mobil 0753.103.613 Membru CMPB
E-mail: mugurmi@yahoo.com
CALCAN MADALINA Mobil 0724.246.753 Membru CMPB
E-mail: madalina.calcan@yahoo.com
ALEXANDRU MARINA-IOANA Mobil 0733.984.154, 0744.369.973 Membru CMPB
E-mail: avocat_marianalexandru@yahoo.com
MITITESCU NELU Mobil 0727.807.436 Membru CMPB
E-mail: nelumititescu@yahoo.com
NEAGU LUCICA Mobil 0724.258.226 Membru CMPB
E-mail: neagu.lucica@yahoo.com
LAMBA MONICA Mobil 0723.512.062 . Membru CMPB
E-mail: mediator.monicalamba@gmail.com
STANESCU FLORENTINA Mobil: 0745.136.637 Membru CMPB
E-mail: florentina.stanescu@yahoo.com
ALDEA RALUCA Mobil: 0744.550.778 Membru CMPB
E-mail: aldea.raluca@yahoo.com
PANTIRU ANDREEA Mobil: 0764.442.018 Membru CMPB
: E-mail: andreea_pantiru@yahoo.com
BEJINARU CARMEN-DESPINA Mobil: 0721.330.140 . Membru CMPB
E-mail: despina.bejinaru@gmail.com
CERNATESCU DANIELA ROXANA | Mobil: 0788.204.601 Membru CMPB
E-mail: danarxn@yahoo.com
ION STEFANIA-ALINA Mobil: 0723.987.007 . Membru CMPB
: E-mail: mediatoralinaion@gmail.com
DUMITRU VIRGIL-IONUT Mobil: 0727.079.847 Membru CMPB
: E-mail: villy27v@yahoo.com
DUMITRU VALENTINA Mobil: 0723.010.668 Membru CMPB

E-mail: villy27v@yahoo.com
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ASOCIATIA MEDIATORILOR BUCURESTI

WWW.ASMB.RO

ASOCIATIA MEDIATORILOR BUCURESTI
Str. Leonida Varnali, nr. 29, sector 1, Bucuresti
e-mail: office@asmb.ro
website: www.asmb.ro

Presedinte: Corina Dragotescu
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ASOCIATIA MEDIATORILOR BUCURESTI

WWW.ASMB.RO

TABLOUL MEDIATORILOR AUTORIZATI

Mediator

Date de contact

Membru AMB

BAZGAN MIHAI-MARIAN

Mobil: 0721.295.278
E-mail: mihaibazgan@yahoo.com

Membru AMB

BELGUN COSMIN GABRIEL

Mobil: 0745.887.417
E-mail: cosmin_bg@yahoo.com

Membru AMB

BREZA GABRIELA

Mobil: 0722.504.065
E-mail: gabrielabreza@yahoo.com

Membru AMB

DRAGOMIR FLAVIUS VICTOR

Tel. fix: 021.318.69.84, Mobil: 0721.444.151
E-mail: flavyusvictor@yahoo.com
Site: www.mediereadr.ro

Membru AMB

DRAGOTESCU CORINA

Tel. fix: 021.316.14.90, Mobil: 0723.411.523
E-mail: corinadragotescu@yahoo.com
Site: www.dragotescu-mediere.ro

Membru AMB

IONESCU NICOLETA

Mobil: 0766.463.774, Tel./fax: 021.231.40.42
E-mail: av.nicoletaionescu@yahoo.com
Site: www.asmb.ro

Membru AMB

IRICIUC CATALIN-SORIN

Tel. fix: 021.318.69.84, Mobil: 0728.185.154
E-mail: catalin_iriciu@yahoo.com
Site: www.mediereadr.ro

Membru AMB

MOTROASA ALEXANDRU-
COSTIN

Tel. fix: 021.318.69.84, Mobil: 0745.183.743
E-mail: officec@medierem.ro
Site: www.medierem.ro

Membru AMB

MOTROASA AURORA-CRISTINA

Tel. fix: 021.318.69.84, Mobil: 0723.728.234
E-mail: office@medierem.ro
Site: www.medierem.ro

Membru AMB

NEAGU DOINA

Mobil: 0721.280.963
E-mail: doina_neagu@yahoo.com

Membru AMB

PIRVAN NICOLETA

Mobil: 0727.319.298 sau 0761.173.900
E-mail: nicoleta.pirvan@yahoo.com

Membru AMB

POPA-RADULESCU AURELIAN

Mobil: 0722.302.969
E-mail: office@notar-public.ro
Site: www.notar-public.ro

Membru AMB

RADUT ELENA-ANDREEA

Mobil: 0744.357.872, Tel. fix: 0311.042.494
E-mail: andreeea.radut@mediereinromania.ro
Site: www.medireinromania.ro

Membru AMB

VLAD CIPRIAN-SORIN

Tel. fix: 021.231.46.13, Mobil: 0749.119.999
E-mail: office@cabinetmediere.ro

Membru AMB

VIERU DANIEL

Mobil: 0733.680.539, Tel./fax: 021.610.25.12
E-mail: vidan@clicknet.ro
Site: www.AlegeMedierea.info

Membru AMB




MEDIATORII - REVOLUTIE,
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MEDIATORS -
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REVOLUTION,

DIVERSITY, UNITY

itlul articolului ar fi putut

foarte bine sa fie si “Teoria

conspiratiei” sau sa nu aiba
nici o conotatie sugestiva, ci sa fie
doar cateva ganduri care ar trebui
sa guverneze medierea, principiile
el si sa exprime ce propun sa faca
mediatorii pentru a fi considerati
o profesie in adevaratul sens al cu-
vantului si sa se manifeste intr-un
cadru bine definit.

In ceea ce ma priveste am intrat
in acest sistem inca de la inceput,
cand nici macar nu aparuse Legea
medierii si am putut observa cum
o idee nobila evolueaza, se transfor-
ma si ajunge sa fie guvernata de un
sistem gresit gandit care este aproa-
pe sa explodeze datorita orgoliilor
multora dintre noi.

Multi vor spune ca orgoliul poate
fi un lucru pozitiv, dar trebuie sa le
reamintesc ca in mediere orgoliile
cumulate ale multor persoane care
se considera promotorii, varfurile
de lance ale profesiei, se manifesta
in sens distructiv si nu constructiv
asa cum ar trebui sa fie.

Fara insa a insista prea mult asu-
pra chestiunilor de orgoliu in pro-
fesie, pe care personal nu il gasesc
justificat pentru ca prea putine sunt
persoanele care castiga din mediere,
pot preciza doar ca interesul media-
torilor pentru binele profesiei a fost
deturnat prin false polemici initia-
te pe mai multe cai de comunicare
(cel mai frecvent prin Internet), iar
in spatele usilor inchise (mediato-
rilor), Consiliul de Mediere isi face
de cap, facand si desfacand itele
unui sistem pe care habar nu are
cum sa il guverneze.

Cred ca toti am constatat acest
lucru: ni se pregateste ceva.

Evolutia ca institutie a Consi-
liului de Mediere se incadreaza
perfect si este in deplina rezonanta
cu modul in care societatea roma-
nesca se manifesta in prezent sub
bagheta magica a unor reglemetari
de domeniul absurdului. Si ca sa
nu faca nota discordanta cu ceea
ce se intampla in jur, Consiliul de
Mediere vine si “arunca pe piata” o
propunere de Regulament de orga-
nizare si functionare cu unicul scop
de a decima asociatiile constituite
in domeniu din care in mare par-
te sunt inregistrate ca organizatii
profesionale in registrul pe care
il instrumenteaza. Este o lovitura
grea data asociatiilor pentru ca sub
egida acestui regulament se ascund
lucruri care aduc atingere liber-
tatii de asociere, profesiei liberale
de mediator si preced perpetuarea
unor persoane (evident interesate)
in Consiliul de Mediere.

Ce m-a facut sa trag aceasta con-
cluzie? Tata datele:

-in urma cu mai mult timp se
propune intr-o sedinta a CM ca la
viitoarele alegeri candidatii la acest
for sa fie propusi de asociatii pro-
fesionale care sa aiba un minim de
100 de mediatori autorizati, propu-
nere care a ramas fara o dezbatere
efectiva insa a sadit ideea in mintea
celor ahtiati dupa functii...

- pasul 1 - apare propunerea de
regulament in care asociatiile sunt
separate in profesionale si altele, iar
efectul este, daca nu cel scontat cel
putin unul apropiat, in sensul ca
momeala a fost muscata si asocia-
tiile au inceput sa se agite, dar cu o
intensitate mica din punctul meu
de vedere - rezultatul este calculat
si duce spre:

- pasul 2 - se renunta la a se mai
discuta capitolul despre asociatiile
din domeniul medierii (si raman
in discutie numai cele profesionale)
ceea ce genereaza o alta problema
- cum nimeni nu indeplineste con-
ditiile de a deveni asociatie profesi-
onala (conform criteriilor) la timp
atunci nimeni nu va mai putea sa
propuna candidati cu exceptia ce-
lor care au cunoscut din vreme de
aceasta intentie, iar asociatiile deja
constituite si implicit mediatorii
membri ai acestora nu mai contea-
za in a sustine candidatii preferati;

-pasul 3 - vor putea apare numai
cateva candidaturi care vor asigura
perpetuarea in CM a acelorasi per-
soane pentru ca daca mediatorii nu
sunt motivati sa aleaga un anume
candidat pe care il cunosc si il res-
pecta atunci fie nu vor participa la
vot, fie vor fi nevoiti sa aleaga din
ceea ce li se propune si asfel se va
ajunge la o componenta a organului
suprem vizata de cei interesati.

Probabil ca exista si un plan de
rezerva daca ceva nu merge: acela
de a inventa din nou (la fel ca in
2009) un Regulament al alegerilor
care sa favorizeze numai anumite
persoane sau sa impuna criterii
suplimentare pentru candidatura
cum a fost acea prevedere celebra
deja, ca un candidat trebuia sa faca
dovada a inca 80 de ore de prega-
tire suplimentara in comunicare,
mediere sau negociere, desi la acel
moment Legea prevedea ca mem-
brii CM se aleg dintre mediatori.
Atat de mult a fost rastalmacit acest
artciol de lege incat pe baza unei
simple Hotarari a fostului Consi-
liu de Mediere s-a impus o selectie
artificiala a mediatorilor candidati
pentru ca numai anumite persoane
sa poata trece de faza preliminara
inventata ad-hoc si a asigura un mi-
nim de confort celor care prin inte-
legeri de culise s-au sprijinit cand a
fost mai greu.

Acum planul poate fi acelasi sau

he title of the article might

have very well been “The the-

ory of conspiracy” or might
have had no suggestive connotation,
representing just a few thoughts
that should govern mediation, its
principles, and expressing what I
propose mediators to do in order to
be considered a true profession and
act in a well defined framework.

Concerning my own person, I
have entered this system right from
the beginning, when Mediation
Law had not even appeared, and
I was able to witness how a noble
idea develops, transforms and ends
up being governed by an improp-
erly designed system, which is to
explode due to the pride expressed
by many of us.

Some might say that pride could
be a positive thing, but I must re-
mind them that in mediation, pride
cumulated from persons who con-
sider themselves the promoters, the
leaders of the profession material-
izes in a destructive, instead of a
constructive way, as it should.

Without however insisting too
much on the pride issues within
a profession, which I personally
don't consider justified, given that
there are few people who wins out
of mediation, I could only say that
the mediators’ interest for the good
sake of the profession has been
hijacked through false polemics
initiated on several communication
ways (most frequently via internet),
and behind closed doors (of media-
tors), the Mediation Council fools
around in a system that has no idea
about how it should be managed.

I think we have all noticed this:
something is being cooked for us.

The evolution of the Mediation
Council as institution matches
perfectly and fully ties in with the
way in which the Romanian society
presently performs under the mag-
ic wand of absurd regulations. And
in order not to differ from what is
happening around, the Mediation
Council comes and “throw on the
market” a draft of internal rules and
regulations, whose only purpose is
to cut into the associations estab-
lished in the field, which mostly are
registered as professional organiza-
tions in the Register that it man-
ages. It is a hard blow given to asso-
ciations, because these regulations
hide things that affect the freedom
of association, free mediator pro-
fession and precede the ascension
of some persons (obviously inter-
ested) in the Mediation Council.

What made me reach this con-
clusion? Here are the facts:

- some time ago, in a meeting of
the Mediation Council, there came

the proposal that in the following
elections, the candidates to this
forum should be proposed by pro-
fessional associations with a mini-
mum 100 authorized mediators, a
proposal that remained without
effective debates, but which how-
ever seeded the idea in the minds of
those eager to earn positions...

- step 1 - there appeared the draft
regulation in which associations
are separated into professional
and others, and the effect is the ex-
pected one, namely the associations
started agitating, yet at a low pace,
from my point of view - the result
is calculated and leads to:

- step 2 - giving up discussions
about the chapter referring to the
associations in mediation field
(maintaining only the talks about
the professional ones), which gen-
erates another problem - as nobody
fulfils the conditions required to
become a professional association
on time (according to criteria),
then no one could propose candi-
dates, except for those which knew
about this intention before, and the
associations already established,
therefore their member mediators
too no longer count on supporting
the preferred candidates;

-step 3 -only a few candidatures
will be possible, which will allow
the access to the Mediation Council
of the same persons, because me-
diators are not motivated to choose
a certain candidate that they know
and respect, therefore they will
neither go voting nor be obliged to
vote whatever is proposed to them,
thus we will reach a structure of the
supreme body targeted by those in-
terested.

There is probably a plan B in case
things won't go as planned: invent-
ing again (as happened in 2009) a
Regulation of elections that advan-
tages only certain people or impose
supplementary criteria for candida-
ture, as the already-famous stipula-
tion according to which the media-
tor needed to prove the attendance
of 80 more hours of supplementary
training in communication, media-
tion or negotiation, although at that
moment, the Law stipulated that
the MC members are chosen from
among the mediators. So heavily
was this article of law twisted on
all sides that, based on a simple
decision from the former Media-
tion Council, there was an artifi-
cial selection of candidates, so that
only few persons could be able to
pass the preliminary phase which
was invented ad-hoc and assure a
minimum comfort for those who
supported each other in hard time
through backstage arrangements.
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mult mai elaborat si tendinta de a
limita accesul catre o candidatura
este evidenta si se manifesta pe mai
multe paliere pentru ca semnalele
sunt clare: numai asociatii profesi-
onale prin ROE, propunerile sa vina
de la asociatii si nu oricum, ci cu
minim 100 de membri mediatori
autorizati, hotarari date fara trans-
parenta decizionala si fara a fi adu-
se la cunostinta mediatorilor si nici
chiar propriilor membri pentru ca
nu sunt “in aceeasi barca” sub pre-
textul confidentialitatii etc...

Nu mai pot fi mandru ca fac par-
te din aceasta profesie, demnitatea
de mediator fiindu-mi furata de
reguli, regulamente, hotarari, taxe
aparute peste noapte, oameni care
nu ma reprezinta, minciuni, intere-
se obscure si multe altele.

TREBUIE SA REDAM MEDIE-
RII DEMNITATEA FURATA!

Profesia este mult prea nobila ca
sa fie tavalita prin noroi de oameni
lipsiti de scrupule care sub pretex-
tul ca vor binele medierii in Roma-
nia fac ce vor si noi mediatorii sa
asistam la circul fara bani ce ni se
prezinta. Spectacol in toata splen-
doarea, dar nu trebuie sa uitam ca
pe principiul “dezbina si cucereste”
s-au cladit multe in istorie.

Ar parea ca nimic din titlul arti-
colului nu prevesteste nimic despre
continutul acestuia insa enumera-
rea nu este intamplatoare:

Revolutie - pare mult spus fiind
un cuvant folosit des in ultimii 20
de ani insa legat de acesta nu pot sa
nu-mi amintesc o intrebare ce era
utilizata cu aceeasi frecventa: “Ce-
ati facut in ultimii 5 ani?” si acum
intreb si eu la randul meu: “Ce ati
facut in ultimii doi ani?”

Raspunsul il intuiti si voi.

Este necesara o revolutie? Da. De
ce? Pentru a reda demnitatea pro-
fesiei de mediator, pentru a elimina
reglementarile fara cap si coada

emanatii ale unor intelecte diabo-
lice, pentru a ne promova in mod
eficient si constructiv, pentru a avea
un corp profesional care sa fie bine
articulat, pentru a avea un statut al
profesiei, pentru a avea posibilitatea
sa profesam si sa castigam din exer-
citarea profesiei, pentru a avea un
sistem de asigurari propriu, pentru
a nu contribui fara rost prin taxe si
suprataxe la un buget care este utili-
zat in interese pe care nu le cunoas-

ni se impune.

Diversitate - pare ca face nota
discordanta cu articolul in fond.
Nu. Suntem diferiti si reactionam
diferit, dar mai presus de toate pro-
venim prin natura profesiei de baza
din medii diferite si sisteme diferite.
Este poate cea mai liberala profesie
dintre toate si dupa tot acest amal-
gam de experiente unice ale fieca-
rui mediator putem fi capabili sa
ne autogestionam si sa promovam
in varful ierarhiei noastre persoane
capabile sa fie buni manageri, nu
numai sa-si satisfaca propriile in-
terese cum se intampla azi. Tocmai
diversitatea este cea care trebuie sa
asigure ca interesul profesional pri-
meaza asfel incat medirea noastra
sa aiba numai de castigat.

Unitate - fara unitate nu se poate
atinge nimic din ceea ce ar fi bene-
fic mediatorilor. Lipsa de unitate
conduce la lipsa de idei bune, la
concluzii gresite, la o lupta fara
sfarsit in care protestul pentru ceea
ce ni se intampla ar fi fara rost. Nu-
mai uniti fiind si militand pentru
aceeasi idee nobila - implementam
medierea prin mediere efectiva, se
poate dezvolta un sistem care sa ne
dea garantia unui lucru bine facut.

lata de ce am inteles sa ma adre-
sez mediatorilor in general si celor
care vor deveni mediatori in cu-
rand pentru a incerca sa arat ca in-
dividual putem fi ignorati insa uniti
reprezentam o forta ce nu poate fi
ignorata. Totul este sa nu ne pier-
dem optimismul si sa credem ca
inca se mai poate schimba ceva in
ceea ce ne priveste.

CRED CA “REVOLUTIA ME-
DIERII” IN ROMANIA POATE
SA INCEAPA PENTRU CA AM
ASTEPTAT DESTUL.

Nu in ultimul rand cred ca dato-
rez un mesaj pentru cei mai vechi
mediatori (cei formati in Craiova) si
din care fac si eu parte alaturi de alti
colegi membri in asociatiile afiliate
UCMR: Cred ca am suportat mult
prea multe ca sa stam si sa privim
impasibili la ceea ce se intampla!
Trebuie sa fim uniti si sa fim capa-
bili sa ne implicam mult mai activ
in viata medierii din Romania. ~ m

DoRIN BADULESCU
mediator si atat

tem, pentru a crea un cadru propice _

medierii in Romania, pentru a eli-

mina din COR toate profesiile care |
tin de sintagma “mediator”, pentru

anu fi limitati in libertatea de asoci-
ere pe criterii profesionale, pentru a
desfiinta interesele de grup ale celor
care se cred vesnici in varful profe-
siei, pentru a avea putere de decizie
in ceea ce ne priveste prin descen-
tralizarea atributiilor CM si pentru
multe altele, dar intr-un cuvant
pentru noi mediatorii care din bun
simt nu reactionam acid la ceea ce

Now, the plan can be the same
or even more elaborated and the
tendency of limiting the access to
candidature is obvious and acts
on several stages, as the signals are
clear: only professional associations
through internal rules and regula-
tions, proposals should come from
associations, yet not any kind of
associations, but those including
minimum 100 authorized media-
tors as members, decisions taken
with no transparency, without be-
ing transmitted to mediators, not
even to its own members, because
they are not in the “same boat” etc.

I can no longer be proud for be-
ing part of this profession, my dig-
nity as mediator has been stolen
by rules, regulations, fees that ap-
peared out of the blue, people who
do not represent me, lies, hidden
interests and much more.

MEDIATION NEEDS TO BE GIV-
EN BACK THE STOLEN DIGNITY!

The profession is too noble to
be taken to mud by unscrupulous
people, who, pretending to wish the
best for mediation in Romania, do
what they want, while us, the me-
diator, witness this meaningless cir-
cus. A true show, but we must not
forget that many things were built
over the history on the “split and
conquer” principle.

It may seem that the title of the
article does not foretell any of its
content, but the enumeration is not
accidental:

Revolution - the term seems too
much, as this word has been used
very often over the last 20 years,
yet I cannot ignore a question that
is being asked so frequently when
it comes to this term: “What have
you done in the last 5 years?” and
now it’s my turn to ask: “What have
you done in the last two years?”

You can guess the answer yourselves.

Is revolution necessary? Yes.
Why? In order to give back the me-
diator profession the dignity lost, to
eliminate the useless regulations -
emanations of diabolic intellectuals,
in order to promote ourselves effi-
ciently and constructively, in order
to have a well-articulated profes-
sional body, to have a statute of our
profession, to have the possibility
to perform and to earn from per-
forming this
profession,
to have our
own insur-
ance system,
to avoid pay-
ing taxes and
~ supra-taxes
to a budget
which is used
for interests
that we do
not know, to
create a prop-
er framework
for mediation

in Romania, to eliminate from COR
(Classification of Professions in Ro-
mania) all professions containing
the expression “mediator;” in order
not to be restricted in our freedom
of association on professional crite-
ria, in order to dismantle the group
interests of those who believe they
are everlasting in this profession, in
order to have decisional power over
our interests by decentralizing the
attributions of MC and for many
other reasons, but in a word for us,
the mediators, who won't react ac-
idly to what is being imposed on us,
due to our common sense.

Diversity - it seems the term is
opposite to the content of this arti-
cle. No. We are different and react
differently, but above all, due to the
nature of the profession, we come
from different environments and
different systems. It is perhaps the
most liberal profession of all, and
given all this mixture of unique ex-
periences from each mediator, we
could be able to convince ourselves
and promote in top of hierarchy
persons that are good managers,
not interested in satisfying own in-
terests, as it happens today. Diver-
sity precisely is the one that needs
to assure that the professional inter-
ests comes first, so that our media-
tion has only to win.

Unity - nothing beneficial to
mediators can be achieved without
unity. Lack of unity leads to lack
of good idea, to wrong conclu-
sions, to an endless fight, in which
the protest for what is happening
should be useless. Only by being
united and fighting for the same
noble idea - implement mediation
through effective mediation - can
a system develop, guaranteeing us
that a good thing is done.

That is the reason I chose to ad-
dress to mediators in general and
to those that will become media-
tors soon, trying to show we can
be ignored individually, but being
united, we represent a force that
cannot be ignored. It all depends
on not losing our optimism and
still believing that we can change
something.

I BELIEVE THAT THE “REVO-
LUTION OF MEDIATION” IN
ROMANIA MAY BEGIN, AS WE
HAVE WAITED ENOUGH.

Nonetheless, I think I owe a mes-
sage to the oldest mediators (those
trained in Craiova), who also in-
clude me and other colleagues that
are members in the associations
affiliated to UCMR: 1 think we
have endured too much to just sit
and watch impassively what is hap-
pening! We must be united and be
capable to involve more actively in
Romania’s mediation life. "

DORIN BADULESCU
just mediator
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CATRE

CONSILIUL DE MEDIERE

In stentia d-nei Presedinte ANCA ELISABETA CIUCA si
d-nei Vicepresedinte KATALIN BARBARA KIBEDI

COMISIA CONSULTATIVA

Spre stiinta:
~CORPUL PROFESIONAL AL MEDIATORILOR
<TOATE ASOCIATIILE DIN DOMENIUL MEDIERI

Referitor la MODIFICAREA REGULAMENTULUI DE ORGANIZARE SI
FUNCTIONARE AL CONSILIULUI DE MEDIERE

Subscrisa CENTRUL MEDIATORILOR PROFESIONISTI -
BUCURESTI, cu sediul in Bucuresti, str. ledului, nr. 2, bl. 1488, se. |, ap.
1, paner, sector 6, avand CIF 24940659, revenim cu opinii suplimenuare,
argumente juridice si concluzii, cu privire la Modificarea Regulamentului de
Organizare si Functionare al Consiliului de Mediere, ca urmare a studiului
clectuat de membrii asociatiei noastre asupra tuturor punctelor de
vedere care au fost inaintate Consiliului, atat din pantea Asociatiilor din
domeniul medierii, cat si din panea colegilor medizwori neafiliati wnei
asociatii si care ne-au fost aduse fa cunostinta,

In acest sens, asociatia noastra solicita Consilivlui de Mediere si

hrilar Comisei €' ltative infiintate I nivelul Consiliului sa acorde
atentie urmatoarelor consideratii, iar pe cale de consecinta

ADOPTAREA ROF, avand in vedere urmatoarele
MOTIVE DE FAPT $1 DE DREPT:
| Este evident ca exista doua opinii divergente: vorbim pe de o pane

de o opinie a Consiliului de Mediere, far pe de alta parte, de o opinic a
majoritatii covarsitoare a mediatorilor,

intre modul cum intelege
(r.umla.ll du.- Medme sa lnodlﬁcc ROI-' si pmepu respectivelor modificari
de catre a

3.Desi contradictiile par a se focaliza pe neconcordante asupra unor
chestiuni punctuale, in realitate viziunile sunt fundamental diferite si sunt
generate de aceleasi motive cane au condus la aparitia acestei scindari,

4.Consideram ¢ se i o obiectivare a situstici si aceasa
presupune cu necesitale sa nu mai vorbim de persoane, i de institutii,

ASTFEL:

Consiliul de Mediere, in actuala sa structura, a fost gandit si asigure
cadrul necesar, mumls prin lege, pemru upnrhla entititilor care vor fi format
Corpul Profesi al Medi B al mediatorilor inserisi in
Tabloul Medimorilor.

Dirept urmare, ROF-ul acestei i de inceput se imy afi
gandit in concordanta cu dezideratul aferent acelul segment temporal.

Nimeni nu putea sti care va fi durata in timp o acestui segment
temporal, lllcm('m'p\ll}" donal al Mediatorilor va deveni sufi de
si de inchegat din punct de vedere calitativ.

Este, insa, in afura de orice indoiala ca semnul izarii Corpului
Profesional al Medintorilor ~ format din mediatorii inscrisi in Tabloul
Mediatorilor -, va consta in necesitatea de a sc exprima pe sine prin cei
pe care ii desemneaza sa i reprezinte.

Am ajuns in acest stadiu, de accen membrii Consiliuiui de Mediere

Cu alte cuvinte, noul Consiliu de Mediere si implicit ROF-ul
trebuie sa exprime noua stare de fapt.

Nu mai suntem in faza de inceput in care Consiliul de Mediere
asigura accesul “pionicrilor” in noua profesie.

Noua profesic - MEDIEREA exista in prezent:

Fxista si cei care o profeseaza, adica MEBIATQI(II s c:: ltorw.‘ s
isi stabileasca un cadru adecvat pentnu practi fi prin
unor exmnu care sa le identifice, sa le exprime sl = le apere imcmclc in
P P f bilitatii, eu resy g in

domeniu.

Daca mediatorii sc simt oprimati, iar regulile din ROF ii agreseaza,
inscamna ¢a cei care au conceput modificarile nu au foane clara diferenta
intre:

A. Scopul si_obiectivele ROF-ului Consiliului de Mediere, LERI,
cand acesta avea ea principala atributie constituires Corpulul

Prol'cslunimhr in Mediere;

ROF-ului Consiliului de Mediere, ASTAZL
cand acesta nent Corpului
Profesional al Mediatorilor — format din mediatorii inscrisi in Tabloul
Mediatorilor,
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TO MEDIATION COUNCIL

In the attention of Mrs. Chairman
Anca Elisabeta Ciuca and Vice-pres-
ident Katalin Barbara Kibedi

Consultative Commission

For the information of:

Professional Body of Mediators

All associations in mediation field

Regarding: Modification of the
Mediation Councils internal rules
and regulations (ROF)

he undersigned Center of
TProfessional Mediators - Bu-

charest, headquartered in 2
ledului street, bl. 148B, sc1, ap. 1, GE,
district 6, CIF 2490659, comes with
supplementary opinions, juridical
arguments and conclusions, refer-
ring to the modification of the Me-
diation Council’s internal rules and
regulations, following the research
conducted by our association’s mem-
bers about all the points of view that
were forwarded to the Council, both
from the Associations in mediation
field, as well as from mediator col-
leagues not affiliated to any associa-
tions.

In this respect, our association
requests the Mediation Council and
the members of the Consultative
Commission established, to give
attention to the following consid-
erations, and as a consequence, to
postpone the adoption of ROE, con-
sidering the following:

TRUE MOTIVES

It is obvious that there are two dif-
ferent opinions: we talk on one hand
about an opinion of the Mediation
Council, and on the other about an
opinion of the overwhelming major-
ity of mediators

It is noticed a real discrepancy
between the way in which the Me-
diation Council wants to modify the
ROF and the perception of those
modifications by the overwhelming
majority of mediators

Although contradictions seem
to focus on incongruity on punc-
tual matters, in reality the visions are
fundamentally different and are gen-
erated y the same reasons that led to
the appearance of this rupture

We believe that the situation
needs to be made objective, which
means that we should no longer talk
about persons, but about institutions.

Therefore:

Mediation Council, in its current
structure, was designed to assure
the necessary framework, instituted
by law, for the appearance of entities

that would have formed the Profes-
sional Body of Mediators, namely of
mediators registered in the Panel of
Mediators.

Thus, the ROF of this beginning
structure should have been designed
in accordance with the wish related
to that temporal segment.

No one could have known which
was to be the length in time of this
temporal segment, during which
the Professional Body of Mediators
would become sufficiently numer-
ous and qualitative.

It is however doubtless that the
maturing sign for the Professional
Body of Mediators — made up of the
mediators registered in the Panel of
Mediators - will be the necessity to
express itself through the people ap-
pointed to represent them.

We have reached this stage, thus
the members of the Mediation
Council need to organize and lead
the institution on debate according
to the framework decided by the law,
BUT expressing the will of those
who appointed it to make part of
that structure.

In other words, the new Media-
tion Council and implicitly its ROF
must express the new state of facts.

We are no longer in the begin-
ning phase, in which the Mediation
Council assured the access of “pio-
neers” in the new profession.

The new profession - Mediation
now exists.

There exist also those who prac-
tice it, i.e. the mediators, and they
want to set an adequate framework
to practice the profession through
exponents, who should identify,
express and defend their interests,
based upon the responsibility prin-
ciple, with the fulfillment of the leg-
islation in the field.

If the mediators feel oppressed
and the ROF rules offend them, it
means that those who conceived the
modifications have not made very
clearly the difference between:

The purpose and objectives of
Mediation Councils ROF yesterday,
when its main attribution was the es-
tablishment of the Professional Body
in mediation

The purpose and the objectives
of Mediation Councils ROF today,
when it sets as exponent and defend-
er of the interests of the Professional
Body of Mediators - consisting in
the mediators registered in the Panel
of Mediators.

Consequently, for all reasons
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IN CONCLUZIE, pentru toate motivele invederate mal sus, in acest
moment, Consiliul de Mediere nu poate adopta madificarile Regulamentului
de Organizare si Functionare, deoarece acestea trebuiese aduse la cunostinta
intregului Corp Profesional al Mediatorilor — format din mediatorii inscrisi
in Tabloul Mediatorilor

Fste de notorietaste fapiul ca in orice structura institutionalizata
(i \-!u erent de d smeniul in care activeaza — public sau privat), mmhfnn-:

G enenle, [ nngrrw san alte forme de organizare, care exprima ;jm: nta
inmtregului Corp profesional,
\\ll‘tl, wn-udtram absolut necesar sa se uduglc £u nrmnutc d
1

avem in discutie o profesie liberala.

vedere ln opinia exprimata de Cenirul de Medicre Crabova cu privice la
mudificarile ROF propuse de catre Consiliul de Mediere — opinie care a
fost _comunicata  Consiliului _de  Mediere si  tuturor asociatiilor

profesionale si pe care o atasam prezentei,

In aceeasi ordine de idei, in temeiul dispozitiilor imperative ale Legii
medierii nr.192/2006 cu modificarile si completarile ulierioare, ale an.31 cu
privire la dreprul Ia informarie, ale an.30 cu privire la dreprul la libera
exprimare si ale ar.29 cu privire la libertatea consilintel - toate aceste
texte de lege emanand din Constitutia Romanici - institutia Consiliul de

Medicre este_ohli

Statutului Emfﬁiti de mediator, iar dupa adoptarea acestui document
absolut_necesar in vederea desfasurarii corespunzatoare  setivitatii in

spets, sa supuna discutied si dPllﬂlPﬂlllr din cadrul Adunarii Generale

bagza Statutilui profesiei de mediator, alaturi Jf toate celelalte gmM.rm- e dle

imteres major, care nu pot fi adoptate decot prin supunerea la vor,

Cu deosebita consideratie,

CENTRUL MEDMATORILOR PROFESIONISTI -
BUCURESTI

above mentioned, the Mediation
Council, at this moment, cannot
adopt the modifications of ROF, be-
cause they need to be informed to
the entire Professional Body of Me-
diators - made up of the mediators
registered in the Panel of Mediators.
It is well known that in any insti-
tutionalized structure (regardless of
the field - public or private), modi-
fication of ROF is a decision that
MUST be adopted within General
Assemblies, Congresses or other or-
ganization forms, which express the
wish of the entire Professional Body.
Therefore, we think it’s absolutely
necessary for the Professional Body

of Mediators - made up of the medi-,

ators registered in the Panel of Medi-
ators - to issue a “statute of mediator
profession,” because we are talking
about a liberal profession.

Given this context, we mention
that we agree with the opinion of
the Craiova Mediation Council re-
garding the modifications of ROF
proposed by the Mediation Council
- an opinion that was communicated
to the Mediation Council and all
professional associations, which is
attached to the current document.

Moreover, based upon the media-
tion Law 192/2006, with subsequent
modifications and  completions,
upon art. 31 regarding the right to
information, art.30 regarding the
free expression and art. 29 regarding
the freedom of consciousness - all
these laws coming from the Consti-
tution of Romania - the Mediation
Council institution is firstly obliged
to discuss the adoption of the media-
tor profession’ statute, and after the
adoption of this document, which is
absolutely necessary for proper de-
velopment of mediation activity, to
debate in the General Assembly of
the Professional Body of Mediators
the modification of ROF and every-
thing contained by it.

Therefore, the modification of
ROF needs to be on the agenda of the
Professional Body of Mediators' Gen-
eral Assembly, established through
the Statute of mediator profession,
together with all the other problems
of major interest, which can only be
adopted through voting. "

Respectfully,
THE CENTER OF PROFESSIONAL
MEDIATORS - BUCHAREST

COMUNICAT

PRESS RELEASE

ASOCIATIA CENTRUL DE ME-
DIERE CONSTANTA, intrunitd
in sedinta de lucru din data de
15.04.2011 prin vointa membrilor
asociati a decis elaborarea si trans-
miterea  prezentului comunicat
ce reprezintd punctul de vedere
al asociatiei noastre cu privire la
intentia CONSILIULUI DE ME-
DIERE de a modifica Regulamen-
tul de Organizare si Functionare
al acestei institutii.

Regulamentul de Organizare si
Functionare al unei institutii reprezintd
un set de norme ce asigura buna func-
tionare a acelei institutii, iar pe cale de
consecinta in Regulamentul de Orga-
nizare si Functionare al Consiliului de
Mediere nu trebuie sa existe norme sau
dispozitii care sa reglementeze sau sa
subordoneze activitatea mediatorilor
sau asociatiilor din domeniul medierii,
acestea din urma fiind subordonate
exclusiv vointei mediatorilor asociati.

Dreptul la asociere al mediatorilor
este un drept constitutional funda-
mental prevazut in Articolul 40 din
Constitutia Romaniei, inclus in catego-
ria libertatilor de opinie, alaturi de liber-
tatea de exprimare sau de libertatea con-
stiintei si nu poate fi impus cu titlu de
obligatie de catre Consiliul de Mediere.

Domeniul asocierilor este regle-
mentat in Romania prin Legea nr.246

ere”. Nici in dreptul european si nici in
cel romanesc nu existd definite concep-
tele de “Asociatie profesionali locala”
sau de “Corp profesional national”
Prin eludarea acestei realitdti si prin
incélcarea prevederilor Constitutiei si
a legii, Consiliul de Mediere incearca
sa creeze ilegal si premeditat anumi-
te “organizatii profesionale locale sau
corpuri profesionale nationale’, scopul
lor fiind acela de a confisca drepturile
mediatorilor autorizati inscrisi in Ta-
bloul Mediatorilor sia face un transfer
ilegal de drepturi si competente de la
mediatori citre asociatii private denu-
mite dupa caz, asociatii profesionale
locale sau corp profesional national.
Asociatia  Centrul de Mediere
Constanta isi exprima public nemul-
tumirea fata de activitatea actualului
Consiliu de Mediere care pe perioada
mandatului (ilegal detinut asa cum a
constatat Curtea Constitutionala prin
Decizia nr 447/07.04.2011) a adus
un deserviciu mediatorilor si profesiei
de mediator nesocotind si incalcand
cu buna stiinta legea fundamentala,
legislatia in vigoare si propriile regu-
lamente, si solicita public Consiliului
de Mediere sa aiba macar decenta de
a se supune deciziei Curtii Consti-
tutionale in vederea organizarii de
alegeri libere pentru a nu transfor-
ma Consiliul de Mediere intr-o alta

din 2005 care aproba O.UG. nr. 26 din ,,afacere de familie”

2000 privind asociatiile si fundatiile. In
aceasta lege, prin art. 2 se precizeaza
explicit ca ea “creeazi cadrul pentru
exercitarea dreptului de libera asoci-

ASOCIATIA CEN TRUL

DE MEDIERE CONSTANTA
Prin vicepresedinte Mediator
ENACHE LUCIAN MARIAN

CONSTANTA ~ MEDIATION
CENTER ASSOCIATION, gathered
in the meeting held on April 15, 2011,
through the will of associate members,
decided to elaborate and send the cur-
rent press release, which represents
our association’s point of view regard-
ing the intention of the Mediation
Council to modify the internal rules
and regulations of this institution.

An institution’s internal rules and
regulations represent a set of norms
which provide the proper function-
ing of that institution, therefore the
Mediation Councils internal rules
and regulations should not contain
norms or stipulations that regulate
or subordinate the activity of medi-
ators or associations in this field, the
latter being exclusively subordinat-
ed to the will of associate mediators.

Mediators right to association is
a fundamental constitutional right
stipulated by Article 40 within the
Constitution of Romania, included
in the category of freedom to have an
opinion, together with the freedom to
express and free consciousness and
cannot be imposed as compulsory by
the Mediation Council.

The association issue is regulated in
Romania by Law 246/2005, which ap-
proves the Governments Ordinance
1no.26 from 2000 on associations and
foundations. The art. 2 of this law ex-
plicitly mentions that “it creates the
framework for exerting the right to
free association.” Neither the Euro-
pean, nor the Romanian law contains

definitions of the concepts “local pro-
fessional association” or “national
professional body.

By eluding this reality and by break-
ing the stipulations of Constitution
and law, the Mediation Council tries
to illegally and premeditatedly create
certain “local professional organiza-
tions or national professional bodies,’
with the purpose of confiscating the
rights of authorized mediators reg-
istered in the Panel of Mediators and
illegally transferring the rights and
competences from mediators to pri-
vate associations, called local profes-
sional associations or national profes-
sional bodies, depending on the case.

Constanta Mediation Center Asso-
ciation publicly expresses its discon-
tent with the activity of the current
Mediation Council, because during its
mandate (illegally held, as noticed by
the Constitutional Court in Decision
447/07.04.2011), it brought disadvan-
tages to mediators and the profession
itself, as it willingly ignored and broke
the fundamental law; the legislation in
place and own regulations. We pub-
licly urge the Mediation Council to
have at least the decency to obey the
decision taken by the Constitutional
Court, to organize free elections, so
that the Mediation Council is not to
be transformed into one more “fam—
ily business”

CONSTANTA MEDIATI ON
CENTER ASSOCIATION
Through vice-president Mediator
ENACHE LUCIAN MARIAN



SURPRIZELE DIN COD
MEDIEREA SIARBITRAJUL

medierea, tehnica si arta

SURPRISES WITHIN THE CODE:
MEDIATION AND ARBITRATION

noud lege std si apard, vorbim

despre Codul de Dialog Soci-

al (CDS). Guvernul, curajos
ca de obicei, isi va ,asuma rdspun-
derea”. Se vorbeste de o reformare
profunda a relatiei sindicate, patro-
nate, stat, de o mutare a paradigmei
angajator-sindicate dinspre conflict
inspre dialog, se legifereazi despre
mediere si arbitraj. Ca de obicei, de-
taliile sunt cele de naturd sd ne bul-
verseze existenta.

Partea intunecatd a chestiunii
este ca iar nu avem un text ,la zi”
al CDS pe care sa ne putem baza.
lar vom primi mutarea in plic de
la Guvern, via Parlament, si nimeni
nu poate preciza cu mina pe inima
cd respectiva lege va servi interesele
cetatenilor sau doar ale celor care
au legiferat prin asumare.

Cu acest Codul de Dialog Social
se intentioneazd a fi rezolvate multe
probleme, textul in sine e maricel si
stufos, dar prezentarea ministrului
muncii mi-a atras atentia asupra
unui capitol important, referitor la
rezolvarea conflictelor de munci.

Trecand peste faptul ca o greva
va fl mult mai greu de declansat,
deoarece guvenul a legiferat ca
angajatii nu vor mai fi platiti deloc
pe perioada grevei, Nelutu Botis
s-a laudat cd a ,mutat centrul de
greutate din zona conflictului, din
zona declansarii grevei spre dialog,
spre conciliere, spre crearea unui
Oficiu de mediere si arbitraj” si ca
acesta este un alt punct esential al
legii.

Cei trecuti prin procedurile de
declangare a unei greve cunosc ca,
pdna acum, exista un pas obliga-
toriu in declangarea conflictului de
munca, care se numea conciliere la
nivelul unitatilor si era sustinut de
patron si angajati in fata unui om
de la Inspectia Muncii.

Despre eficienta concilierii obi-
gatorii, numai de bine, cd de aia a si
disparut notiunea din noul Cod de
Procedura Civila.

Noutatea lui Nelutu este inventa-
rea in CDS a unei Curti de Mediere
si Arbitraj a Conflictelor Colective
de Munca de pe langd Ministerul
Muncii, Familiei si Protectiei Sociale.
Functionarea ei va fi reglementatd
prin hotarare de Guvern, iar com-
ponenta si atributiile vor fi stabilite
prin ordin de ministru.

Laudabil ~gestul —ministrului
muncii de a stimula dialogul si
rezolvarea conflictelor angajator-
angajat prin metode alternative de
rezolvare a disputelor, dar ori din
necunostinta de cauzd, ori cu in-
tentia nedeclaratd de a mai infinta
niste posturi caldute de functionari
bugetari, ministrul a fost luat de val
sia inventat, din nou, dupa caz, apa

calda si roata.

Stie sau nu stie, cert este cd in
Roménia deja exista, incd din anul
2008, o lege a medierii si un Ta-
blou al Mediatorilor Autorizati, cit
despre existenta Curtii de Arbitraj
Comercial International de pe lan-
ga Camera de Comert si Industrie a
Roméniei stie toata lumea, cel putin
din 2007 incoace.

Si medierea si arbitrajul sunt
doud institutii ce functioneza pe
principiul asumdrii voluntare a
unei proceduri de rezolvare a dis-
putei. Adicd, cei care au ceva de
impirtit, dacd vor si cad de comun
acord asupra mediatorului sau arbi-
trului, cer ajutor in rezolvarea dis-
putei lor specialistului si il plitesc
pe acesta pentru serviciul prestat:
arbitraj, sau mediere. Simplu.

Utilizarea medierii §i arbitraju-
lui in solutionarea conflictelor de
munci “induce ideea ca putem face
pasi impreund, putem sd devenim
mai competitivi intelegindu-ne
unii pe ceilalti si negociind, nu pu-
nénd in fatd starea de conflict. Este
punctul esential al legii privind
dialogul social si al conflictului de
muncd’, afirmd ministrul Botis. Ex-
celent.

In 90 de zile de la intrarea in vi-
goare a Codului de Dialog Social se
va decide soarta medierii conflicte-
lor de munca pentru multd vreme.
Cum se vor impéca noile reglemen-
tdri in aceastd materie cu ceea ce
existd deja? Implicarea Consiliului
de Mediere este obligatorie, cici
vorbim de elaborarea de legislatie
secundard in zona de interes pe
care o pastoreste. Astept cu interes
materializarea unei idei generoase,
care in alte tari functioneaza corect
si bine de ani buni.

Personal, cred cd ar fi mai ieftin
si pentru stat sa plteascd niste ser-
vicii numai atunci cand si daca va
fi nevoie i nu sa plateasca salariile
unor functionari numai ca sa fie
pe faza. Si altfel, dacd se mediaza
conflictele de munca la mediatorul
salariat al statului, cum se va ra-
porta acesta fata de partile aflate in
conflict? De exemplu, intr-un con-
flict intre guvern si sindicate? Caci
este o vorba: cine pliteste, comanda
muzica. Scriu aceasta cu speranta
cd s-or gasi suficiente minti lumi-
nate i oneste care sa se ocupe de
problemd fird si compromitd o
profesie, ci dimpotriva sa tind cont
cd aceasta raspunde unui interes
public. ]

CosTIN MOTROASA

Motroasd & Motroasd

- Birou de mediatori
www.medierem.ro

Preluat de pe www.impactnews.ro

new law is about to appear, we

are talking about the Social Di-

alogue Code (SDC). The Gov-
ernment, courageous as always, will
take responsibility for it. People talk
about a profound reformation of the
relationship unions-employer’s associ-
ations - state, about a shift of the par-
adigm employer-unions from conflict
towards dialogue, about mediation
and arbitration. As usually, details are
the ones that bowl our existence over.

The dark side of this matter is the
fact that once again we do not have

“an updated” text of the SDC that we
could count on. Again, we will re-
ceive the move in an envelope from
the Government, via the Parliament,
and no one can honestly say this law
will serve the citizens™ interests or
only the interests of those who regu-
lated itmn, by taking responsibility.

This Social Dialogue Code is in-
tended to solve many problems, the
text itself is big and dense, but the
presentation from the Minister of
Labor raised my attention over an
important chapter, referring to the
resolution of labor conflicts.

Leaving aside the fact that a
strike will be harder to launch, be-
cause the Government decided that
employees would not be paid at
all during the strike, Nelutu Botis
bragged about “moving the weight-
point from conflict area, from strike
launching towards dialogue, con-
ciliation, towards the creation of an
Office for mediation and arbitration,”
and that this represents another es-
sential point of the law.

Those who experienced the strike
launching procedures are familiar
with the fact that, until now, there
was a mandatory step in launching
a labor conflict, which was called
conciliation at units’ level and was
presented by the employer and em-
ployees to a representative of the La-
bor Inspection.

Concerning the efficiency of
mandatory conciliation, no use in
commenting it, especially because
the notion disappeared from the
new Civil Procedure Code.

Nelutu’s innovation is the crea-
tion within SDC of a Court for Me-
diation and Arbitration of Collective
Labor Contlicts at the Ministry of
Labor, Family and Social Protection.
Its functioning will be regulated by
a Government’s decision, while its
structure and attributions will be
established by minister’s order.

Praiseworthy the labor minister’s
gesture to stimulate dialogue and
resolution of employer-employee
conflicts through alternative reso-
lution methods, but, either because
he had no idea, or because of hid-
den intentions to establish new cozy

jobs for budgetary civil servants, the
Minister got himself carried away
and invented, once again, the hot
water and the wheel.

No matter he knows or not, it’s
certain that Romania has had since
2008 a law on mediation and a Panel
of Authorized Mediators, and eve-
rybody knows, at least as of 2007,
about the existence of the Court of
International Commerce Arbitra-
tion at the Chamber of Commerce
and Industry from Romania.

Both mediation and arbitration
are two institutions that function on
the principle of voluntary assuming
of a dispute resolution procedure.
Meaning, those who have something
to fight for, if they want and agree
upon the mediator or arbitrator, they
ask for specialists help in solving
their dispute and pay the specialist
for the service performed: arbitra-
tion or mediation. Simple as that.

The use of mediation and arbitra-
tion in solving labor conflicts “in-
duces the idea that we can take steps
together, we can become more com-
petitive by understanding each oth-
er and negotiating, instead of turn-
ing to conflict state. It is the essential
point of the law regarding the social
dialogue and labor conflict, said
Minister Botis. That’s just excellent.

90 days after the Social Dialogue
Code is put into effect, the fate of
labor conflict mediation will be de-
cided for a long period of time. How
will the new regulations in this field
cope with the already existing one?
The involvement of the Mediation
Council is mandatory, as we talk
about the elaboration of a second-
ary legislation in the area of interests
that it shelters. I can hardly wait the
materialization of a generous idea,
which functions correctly for some
years now in other countries.

I personally believe that it would
be cheaper for the state to pay for
some services when and if neces-
sary, instead of paying the salaries
of some public servants. And what
if the labor conflicts are mediated at
the state’s mediator employee, what
will be his/her relationship with the
parties in conflict? For example, in
a conflict between the government
and unions? Because we have a say-
ing: whoever pays, orders the mu-
sic. I write this hoping there will be
some bright and honest minds to
handle this issue without compro-
mising a profession, but the contrary,
to take into account that it responds
to a public interest. "

CoSTIN MOTROASA

Motroasd & Motroasd

- Mediators Office
www.medierem.ro

Downloaded from www.impactnews.ro
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MEDIERE SAU JUSTITIE?
MEDIERE $1 JUSTITIE?

MEDIATION OR JUSTICE?
MEDIATION AND JUSTICE?

EDIERE SAU JUSTITIE?

MEDIERE SI JUSTITIE?,

acestea par a fi intrebdrile
zilei de astdzi.

In cdutarea rdspunsului la cea
dintéi intrebare imi permit sa punc-
tez citeva aspecte general cunoscu-
te de spre mediere.

Medierea ca si metoda alternati-
va si facultativé de rezolvare a con-
flictelor' a fost si este promovata in
Romania prin raportare la deficien-
tele sistemului de justitie, care este
perceput public ca fiind greoi, cos-
tisitor din punct de vedere financiar
si consumator de timp dar si impre-
dictibil cu accentul pus pe caracte-
rul neunitar al practicii judiciare.

Acesta este contextul actual in
care institutia medierii, de sorgin-
te comunitara’, incearcd sa isi faca
locul in societatea roméaneascd. i,
daca asa este perceputd justitia ro-
mana, s-ar parea cd pentru insti-
tutia medierii contextul este unul
favorabil.

Dar, pentru a putea face o analiza
a impactului medierii in societatea
romaneascd, nu trebuie si ne rapor-
tdm doar la contextul actual in care
aceastd institutie isi face aparitia,
dar si la contextul mai larg al men-
talitatii roméanesti.

Or, la nivelul mentalului autoh-
ton, sintagma castig-castig care
este chintesenta medierii ca nego-
ciere facilitativa (din americanul
win-win situation), cat si notiunea
de compromis ori negociere nu par
a fi inlocuit mult mai adanc inrada-
cinatul “ unde-i lege nu-i tocmeal”
Cati dintre noi, practicieni ai drep-
tului ori reprezentanti ai instituti-
ilor publice asaltati de petitionari
nu am primit drept raspuns, atunci
cand am incercat sd clarificim care
este finalitatea urmaritd de parte,
cuvintele: ,sa mi se dea dreptate”
ori ,sa mi se dea ce zice legea”. Ar fi
poate exagerat sd afirmdm ca aceste
expresii populare reflectd o atitudi-
ne colectiv defetistd, dar nu poate fi
negat faptul ca, poate, din educatia
timpurie roménii sunt obisnuii sa li
se dea, sa li se facd, adicd asteaptd o
solutie exterioard la problemele lor
si de multe ori nici nu fac un exa-
men prealabil al asteptarilor lor, sau
mai bine zis nici nu isi cristalizeaza
optiunile sau alternativele.

In aceastd cheie se poate cu usu-

1 Potrivit art.1 din Legea nr.192/1996
»Medierea reprezintd o modalitate de soluti-
onare a conflictelor pe cale amiabild, cu aju-
torul unei terte persoane specializate in cali-
tate de mediator, in conditii de neutralitate,
impartialitate, confidentialitate si avand li-
berul consimtamént al pértilor”.

2 Directiva nr. 52/2008/CE a Parlamen-
tului European si a Consiliului privind anu-
mite aspecte ale medierii in cauzele civile si
comerciale.

rintd contura profilul justitiabilului
roman, acela care desi afirma ci nu
are incredere in justitie totusi ma-
nifestd un apetit neobisnuit pentru
aceasta institutie.’

O solutie impusa, de tip castig-
pierdere si uneori de tip pierdere-
pierdere care tinde in anumite cazuri
spre o adevarata victorie a la Pirus,
costisitoare cel putin ca si orizont de
timp, §i nu neapdrat ca si costuri fi-
nanciare’, aceasta este ceea ce roma-
nii ar trebui sd fie constienti ¢ vor
obtine apeland la justitia traditionala.

In contrapartida, medierea pre-
supune ca partile si fie deschise la
negocierea facilitatd de mediator si
sa 1si asume faptul cd solutia o vor
gasi impreund prin concesii reci-
proce si intr-un orizont de timp
care este doar la indemana lor.

Prin urmare rdspunsul la cea
dintai intrebare “MEDIERE SAU
JUSTITIE? Nu poate rimane de-
cat la latitudinea cetitenilor. Dar
pentru ca acestia sd inceapd sa isi
pund aceastd intrebare, institutiile
statului trebuie la randul lor sd con-
stientizeze cd un astfel de demers
este profitabil social si sa informeze
publicul larg asupra acestei noi in-
stitutii.

In ceea ce priveste cea de doua
intrebare “MEDIERE I JUSTI-
TIE?’, abordarea trebuie sa fie mai
tehnica.

Asa cum am spus mai sus, medie-
rea a fost indelung promovata drept
o modalitate de a degreva rolul in-
stantelor.

La nivel institutional, Judeci-
toria Brasov a abordat o atitudine
proactivd in ceea ce priveste me-
dierea.

Astfel, trebuie punctat faptul
cd existd 2 protocoale semnate cu
doud dintre asociatiile de mediatori
din Bragov®.

De asemenea. inca prin citatia
emisa pentru primul termen de ju-
decata partile sunt informate asupra
posibilitatii de a apela la mediere.

In sediul instantei este afisat un
tablou al mediatorilor autorizati
din Brasov.

3 La Judecatoria Brasov dacd in 2008
s-au inregistrat 18.862 de cauze noi, in 2009
numdrul acestora a crescut considerabil
pana la 29.545, trendul ascendent fiind men-
tinut §i in 2011, cind s-au inregistrat 34.625
de cauze noi.

4 In opinia autoarei Legea 146/1997
privind taxele de timbru este, in ceea ce pri-
veste taxele fixe, depdsita de realititile eco-
nomice actuale. Cu titlu de exemplu taxa
judiciara de timbru pentru inregistrarea ac-
tiunii de divort este de 39 de lei, la fel ca si
cea pentru somatii sau ordonante de plata.

5 Protocolul de colaborare intre Judeca-
toria Brasov si Asociatia Mediatorilor Auto-
rizati din Brasov (AMA Brasov) si respectiv
Protocolul de colaborare intre Judecatoria
Brasov si Uniunea Nationald a Mediatorilor
din Roménia Filiala Bragov.

EDIATION OR JUSTICE?

MEDIATION AND JUS-

TICE? these seem to be to-
day’s questions.

In search of an answer to the first
question, I try to underline some
generally-known aspects about me-
diation.

Mediation as an alternative
and facultative method to solve
conflicts' was and is promoted in
Romania by comparison with the
deficiencies of the justice system,
which is publicly perceived as being
heavy, expensive and time consum-
ing, but also unpredictable, with a
stress on the non-unitary character
of judicial practice.

This is the current context in
which the mediation institution,
with community origins;’ tries to
make its way in Romanian society.
And it appears that, unlike the Ro-
manian justice, the institution of
mediation is seen in a favourable
context.

But, to be able to make an analy-

tions or alternatives.

These circumstances may easily
shape up the profile of the Roma-
nian litigant, who shows an unusual
appetite for justice, although says
he/she does not trust it.’

A solution imposed, of type win-
loss and sometime loss-loss, which
tends in certain cases towards a
true victory a la Pirus, costly at least
in terms of time, not necessarily in
terms of money’, this is what Ro-
manians should be aware of getting
if they turn to traditional justice.

On the contrary, mediation en-
tails that parties are opened to a
negotiation facilitated by mediator
and assume the fact that a solution
will be reached together, through
mutual concessions and over a
period of time that is under their
control.

Therefore, the answer to the first
question; “MEDIATION OR JUS-
TICE?” lies only in the hands of
citizens. But for them to begin ask-
ing themselves this question, the

sis of mediation’s impact on Roma- state institutions in their turn need
nian society, we must not refer only to be aware that such step is socially
to the current context in which this profitable and that the public needs
institution breaks in, but also to to be informed over this new insti-
the wider context of the Romanian tution.
mentality. Concerning the second question
And, at the level of native men- “MEDIATION AND JUSTICE?,
tality, the phrase win-win, which is the approach needs to be more

the quintessence, of mediation as
facilitating negotiation, as well as
the compromise or negotiation no-
tions, don’t seem to have replaced
the old saying “no two ways about
it” How many of us, practitioners
of law or representatives of pub-
lic institutions, when assaulted by
petitioners, haven't received as an-
swers to our attempt to clarify the
finality targeted by parties, replies
such as: “I want to be given justice”
or “T want to be given what the law
says.” It would be perhaps exagger-
ated to say these popular expres-
sions reflect a defeatist collective
attitude, but we could also not
deny the fact that Romanians are
used from early education to be-
ing given, to being done, meaning
they wait for an exterior solution to
their problems, and many time do
not perform a prior examination of
their expectations, better said they
do not even crystallize their op-

1 According to art.1 of Law 192/1996
»Mediation represents a way of solving con-
flicts amiably, with the help of a third per-
son, specialized as mediator, under neutral-
ity, impartiality, confidentiality conditions,
with parties’ free consent.”

2 Directive 52/2008/EC of European
Parliament and of the Council concerning
some aspects of mediation in civil and com-
mercial cases.

technical.

As I said above, mediation has
been heavily promoted as a way to
unburden the courts of law.

At institutional level, the Brasov
Court of Law approached a proac-
tive attitude concerning mediation.

We need to underline that there
are 2 protocols concluded with two
of the associations of mediators
from Brasov.®

Also, the subpoena issued for the
first hearing informs the parties
about the possibilities of turning to
mediation.

The Court’s headquarter displays
a Panel of authorized mediators in
Brasov.

There is also the possibility to
submit the likely mediation agree-

3 The Bragov Court of Law registered in
2008 a number of 18.862 new cases, while in
2009 the number increased considerably to
29.545, the upward trend being maintained
in 2010 too, when 34.625 new cases were re-
ported.

4 In author’s opinion, Law 146/1997 on
stamp fees, is outdated by the current eco-
nomic realities. As an example, the judicial
fee for registering the divorce action is 39
RON, the same fee for subpoenas or pay-
ment ordinances.

5 'The collaboration protocol between
the Brasov Court and the Association of
Authorized Mediators from Brasov ( AMA
Bragov) and namely the collaboration Pro-
tocol between the Brasov Court and the Na-
tional Union of Mediators from Romania,
the Bragov Branch.



Existd posibilitatea depunerii
eventualelor acorduri de mediere
in Camera de Consiliu intre terme-
nele de judecatd, sens in care exista
un program de primiri acorduri de
mediere prin intermediul vicepre-
sedintelui instantei.

Cinci dintre judecitorii din ca-
drul instantei au urmat si absolvit
cursuri de mediere.

In cadrul intlnirilor de pregati-
re profesionala s-au abordat aspec-
te ce vizeazd medierea, judecatorii
care au urmat cursuri de mediere
diseminand informatiile acumulate.

Acordurile de mediere depuse in
instanta sunt centralizate si postate
pe portalul instantei ca si practica
relevanta.

Se fac demersuri pentru a se
pune la dispozitia mediatorilor un
birou de informare in sediul instan-
tei, insa exista dificultati larg cunos-
cute in ceea ce priveste resursa de
spatiu a Judecitoriei Bragov.

Din punctul de vedere al cadru-
lui legal relevant in ce priveste me-
dierea, Legea nr. 202/2010 privind
unele masuri pentru accelera-
rea solutionarii proceselor °, act
normativ cunoscut si sub titulatura
de mica reforma a justitiei, s-a do-
vedit a fi intr-adevar mica in ceea ce
priveste impactul asupra activitatii
judecdtoriilor, dar cu o oarecare
anvergurd in ceea ce priveste medi-
erea. Aici trebuie subliniat cd mica
reforma incorporeaza toate aspec-
tele legate de mediere, asa cum se
vor regasi in noile coduri de proce-
dura penala si civild.

Am sd punctez doar doud aspecte
introduse prin mica reforma si care
din perspectiva mea sunt de naturd
a spori potentialul de solutionare
prin mediere a litigiilor.

In primul rdnd, posibilitatea pe
care instanta o are, de a invita parti-
le sa participe la o sedinta de infor-
mare cu privire la avantajele folosirii
medierii si respectiv posibilitatea de
a recomanda partilor sa recurga la
mediere in orice faza a procesului.
Totodata in exercitarea obligatiei de
aincerca impacarea partilor in orice
faza a procesului judecatorul poate
convoca partile personal chiar daca
acestea sunt reprezentate.”

6 Publicata in Monitorul Oficial al Roma-
niei, partea I, nr. 178 din 26 octombrie 2010.

7 Art131 alin2 si3 din codul de pro-
cedura civila astfel cum au fost modificate
prin Legea nr.202/2010 “In tot cursul proce-
sului, judecatorul va incerca impacarea par-
tilor, dandu-le indrumarile necesare, potrivit
legii. In acest scop, el va solicita infatisarea
personala a partilor, chiar daca acestea sunt
reprezentate. Dispozitiile art. 13241 alin. 2
sunt aplicabile.

In litigiile care, potrivit legii, pot face
obiectul procedurii de mediere, judecatorul
poate invita partile si participe la o sedintd
de informare cu privire la avantajele folosi-
rii acestei proceduri. Cand consider necesar,
tindnd seama de circumstantele cauzei, jude-
catorul va recomanda partilor sa recurga la
mediere, in vederea solutionrii litigiului pe
cale amiabild, in orice faza a judecatii. Medi-
erea nu este obligatorie pentru parti.

In al doilea rand si cu un impact
mult mai mare in opinia mea este
abrogarea prin art. XVI din Legea
nr. 202/2010 a dispozitiilor art.23
alin.2 ind.1 din Legea nr.146/1997
privind taxele judiciare de timbru®.
Prin aceastd abrogare singura situ-
atie in care partile pot beneficia de
restituirea taxelor de timbru este
aceea in care acestea incheie un
acord de mediere, conform art. 62
alin.3 din Legea nr.192/2006 pri-
vind medierea si organizarea pro-
fesiei de mediator®. Cu alte cuvinte,
doar in caz de acord de mediere ca
forma de concretizare a intelegerii
partilor se poate uzita de beneficiul
restituirii taxelor de timbru, spre
deosebire de tranzactie sau renun-
tare. Pértile si avocatii trebuie sa fie
avizati cu privire la acest avantaj.

La nivel individual fiecare ma-
gistrat, desi, evident, este tentat de
avantajele declarate ale institutiei
medierii, nu poate sa nu isi pés-
treze un nivel de circumspectie in
ceea ce priveste calitatea juridica a
acordurilor de mediere prezentate
in instanta, dar si potentialul litigi-
os al acordurilor de mediere pre-ju-
diciale care daca nu sunt abordate
profesionist pot face obiectul unor
diverse actiuni in justitie.

Concret, insd, aga cum am ardtat
mai sus, la nivelul Judecatoriei Brasov
in 2010 s-au inregistrat 34.625 de cau-
zenoi §i pand in prezent sunt cunoscu-
te 4 acorduri de me-
diere. Primul acord
de mediere dateaza
din toamna lui 2010.

In final, pen-
tru cd raspunsul
la cea de-a doua
intrebare  JUSTI-
TIE SI MEDIERE?
nu poate fi decit |
afirmativ insa, din
pacate, intarzie si |
se faca auzit, imi |
exprim  convinge-
rea ci ceea ce se
aude acum este
doar linistea dinaintea unei furtuni
de acorduri de mediere pe care, cu
sigurantd cd o vor starni campaniile
concertate de promovare a medierii
care sunt din ce in ce mai pregnante
pe scena sociala. "

Judecitor RAMONA GRATIELA MILU
Vicepresedinte al Judecatoriei Brasov

Dacd, in conditiile alin. 1 sau 2, partile se
impacd, judecatorul va constata invoiala lor
in cuprinsul hotararii pe care o va da. Dispo-

»

zitiile art. 271 - 273 sunt aplicabile.”...

8 Potrivit art.23 alin.2 ind. 1 din Le-
gea 146/1997 era posibila restituirea taxelor
de timbru in caz de tranzactie sau renunta-
re la judecata.

9 Potrivit art. 62 alin3 din Legea
nr.192/2006 privind medierea si organizarea
profesiei de mediator o data cu pronuntarea
hotararii prin care ia act de acordul de medi-
ere instanta va dispune la cererea partii resti-
tuirea taxei judiciare de timbru.

ments in the Council Room be-
tween hearings, that is why the
Courts vice-president settled a
schedule for receiving these media-
tion agreements.

Five of the judges within the
Court attended and graduated from
mediation courses.

The professional training meet-
ings approached different aspects
related to mediation, and the judges
who attended the mediation cours-
es spread the information gained.

The mediation agreements sub-
mitted to the Court are centralized
and posted on the Court’s portal, as
relevant practice.

Steps are being taken to offer the
mediators an information office
within the Court, however there
are very well known the difficulties
regarding the space resource within
the Brasov Court of Law.

Concerning the relevant legal
framework on mediation, Law
202/2010 about some measures to
speed up the resolution of trials®, a
normative act known as the small
reform of justice, proved to be
small indeed regarding its impact
on judges’ activity, yet with a higher
effect on mediation issues. We need
to underline that the small reform
incorporates all aspects related to
mediation, as they will be found in
the new codes of criminal and civil
procedure.

I will signal only
two aspects intro-
duced by the mall
reform and which,
from my point of
view, will increase
the potential of
solving litigations
through mediation.

First of all, the
= Courts  possibil-

| ity to invite par-

| ties to participate
in an information
meeting over the
advantages of us-
ing mediation and the possibil-
ity to recommend parties to use
mediation at any stage of the trial.
Also, while exerting the obligation
to convince parties to make peace
at any stage of the trial, the judge
may convoke the parties personally,
even if they are represented.”

6 Published in the Official Gazette of
Romania, part I, no. 178 from Octomber
26, 2010.

7 Art.131 paragraphs 2 and 3 of the
Civil procedure code, as they were modified
by Law 202/2010 “Throughout the trial, the
judge will try to make parties reach peace,
giving them the necessary guidance, accord-
ing to the law. For this purpose, he/she will
request the personal presence of parties, al-
though they are represented. Stipulations of
art. 13271 paragraph 2 are enforceable.

In the litigations which, according to the
law, can be the object of mediation proce-
dure, the judge may invite parties to par-
ticipate in an information meeting over the
advantages of using this procedure. When
considering being necessary, taking into ac-
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Secondly, and with a much high-
er impact, in my opinion, is the ab-
rogation through art. XVI of Law
no. 202/2010 of the stipulations
contained by art. 23, paragraph 2,
ind. 1 within the Law 146/1997 on
judicial stamp fees.® By this abro-
gation, the only situation in which
parties may benefit from restitution
of stamp fees is the concluding of a
mediation agreement, according to
art. 62 paragraph 3 within the Law
192/2006 on mediation and organi-
zation of mediator profession.” In
other words, only if there is a me-
diation agreement between the par-
ties, are they able to use the benefit
of returning the stamp fees, unlike
transaction or yielding

Parties and lawyers needs to be
informed about this advantage.

At individual level, each magis-
trate, although tempted by the ob-
vious advantages of mediation in-
stitution, cannot remain indifferent
to the legal quality of the mediation
agreements presented to the court,
and to the litigious potential of the
pre-juridical mediation agreements,
which might be the object of differ-
ent actions in the court, if handled
unprofessionally.

As T showed above, the Brasov
Court registered in 2010 a number
of 34,625 new cases, and so far 4
mediation agreements were con-
cluded. The first mediation agree-
ment is reported in the autumn of
2010.

In the end, due to the fact that
the answer to the second question
JUSTICE AND MEDIATION? can
only be affirmative, although, un-
fortunately, its being heard with
difficulty, I express my conviction
that the current situation it's only
the calm before a storm of me-
diation agreements, which will be
stirred by the mediation promotion
campaigns, which are now more
present on the social scene. "

Judge RAMONA GRATIELA MILU
Vice-president of the Brasov
Court of Law

count he case’s circumstances, the judge will
recommend the parties to turn to media-
tion, in view of solving the litigation amia-
bly, in any stage of mediation. Mediation is
not mandatory for parties.

If parties reach peace, under the condi-
tions of paragraph 1 or 2, the judge will take
note on their agreement within the ruling to
be given. Stipulations of art. 271 - 273 are

»

enforceable.”....

8 According to art.23 paragraph 2 ind.
1 of Law 146/1997, the restitution of stamp
fee was possible in the case of transaction of
court yielding.

9 According to art. 62 paragraph 3 of
Law 192/2006 on mediation and organi-
zation of mediator profession, when pro-
nouncing the ruling by which the Court
take notice on the mediation agreement, the
Court will order the restitution of stamp fee,
at parties request.
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DIVORCE THROUGH MEDIATION

DIVORTUL PRIN MEDIERE

entru oricine, divortul este
P traumatizant chiar daca s-a

ajuns la aceasta solutie de
comun acord. Neplacerile sunt am-
plificate ori de cate ori se ajunge in
salile de judecata iar, daca procesul
se prelungeste, categoric divor-
tul va deveni o experienta foarte
neplacuta care poate crea si alte
conflicte in cadrul familiei. Oricare
ar fi motivele de divort, acestea nu
trebuie expuse in fata publicului, a
intregii sali care asista la sedinta
de judecata. Medierea, prin insasi
scopul ei, asigura confidentialitatea
tuturor problemelor expuse in ca-
drul acesteia. Mai mult, mediatorul
ajuta persoanele sa invete ca prin
colaborare si dialog se pot depasi,
dar si preveni situatiile de criza.

Daca sunteti parinti, trebuie sa
va ganditi ca un divort agresiv in-
tre voi este o situatie traumatizanta
pentru copii vostrii. Divortul nu
trebuie sa raneasca niciodata co-
piii, acest lucru depinde numai de
parinti! Mai ganditi-va si ca ei nuau
nicio vina pentru ceea ce se intam-
pla intre voi si niciodata nu trebuie
sa fie folositi pe post de paravan
pentru obtinerea vreunui avantaj.

Este bine stiut ca, pentru copii,
separarea parintilor este o trauma.
Atunci cand parintii opteaza pentru
solutionarea civilizata a divortului,
li se ofera copiilor o lectie de viata,
o lectie despre cum se depaseste o
situatie de criza. Mai mult, copii
vor intelege ca desfiintarea casa-
toriei nu inseamna si desfiintarea
familiei, pentru ei vor ramane in
continuare “mama” si “tata” care
se vor ocupa deopotriva de creste-
rea si educatia lor.

Spre deosebire de procedura ane-
voioasa din instanta care presupu-
ne mai multe termene de judecata,
adica prelungirea divortului timp
de mai multe luni, chiar ani - mai
ales daca partile introduc si actiu-
nea de partaj, apeland la procedu-
ra medierii, procesul de divort se
poate termina la primul termen de
judecata.

Nu putem neglija nici aspectul
pecuniar: cu doar 10% din suma
care se cheltuieste in instanta, prin
medierea partajului se poate ajun-
ge la o solutie chiar mai buna decat
cea oferita de judecator, mai ales ca
cele doua parti cad de acord si, in
acest caz, nimeni nu pierde.

Asistam in ultima vreme la ade-
varate lupte intre soti, lupte in care

copii sunt bagati la mijloc pentru |

ca unul dintre parinti sa se razbune
pe celalalt. Este pacat ca se ajunge
aici si, cel mai greu ii este copilului
care asista neputincios la un razboi
dintre 2 oameni pe care el ii iubeste.
In cadrul unui proces, copilul va fi
chemat in fata instantei ca sa spuna
cu cine vrea sa stea, iar daca parin-

tii se cearta in continuare, lucrurile
pot merge mult mai departe. Sa ne
gandim la copii nostrii care oricum
sufera ca parintii se despart si sa
incercam sa-i facem aceasta expe-
rienta cat mai putin traumatizanta
pentru el.

Medierea este singura cale uma-
na, inteligenta si rapida pentru re-
zolvarea problemelor divortului.

Cu totii stim ca parintii sunt
responsabili nu numai de creste-
rea si intretinerea copiilor, ci si de
educatia acestora. Ori, ganditi-va

ce educatie primeste un copil cand
parintii lui se cearta si-si spala ru-
fele in public. Dar, oricat de furiosi,
suparati sau frustrati sunteti, va las
pe dumneavoastra sa raspundeti
sincer la aceasta intrebare. "

FLORENTINA STANESCU

BIROU DE MEDIATOR

Telefon: 0745.136.637

Email:
florentina.stanescu@info-medieri.ro
www.info-medieri.ro

Membra a Asociatiei Centrul
Mediatorilor Profesionisti Bucuresti
Biroul de presa al UCMR

Purtator de cuvant

Florentina Stdnescu

a trauma, even if a common so-

lution was reached for it. Dis-
comfort is multiplied each time the
parties go to the courts of law and,
if the divorce is prolonged, it will
definitely become a very unpleas-
ant experience, which might lead
to conflicts inside a family. Regard-
less of its reasons, they need not be
exposed before the audience, of the
entire court which assists. Media-
tion, by its own purpose, provides
confidentiality for all problems dis-

For anyone, a divorce represents

[ N
<

played during the process. Moreo-
ver, the mediator may help people
learn that, by means of collabora-
tion and dialogue, they could over-
come, but also prevent crisis situa-
tions.

If you are parents, you must
think that an aggressive divorce be-
comes very traumatizing for your
children. The divorce must never
hurt the children, and this only
depends on the parents! Think
they have no blame for what is hap-
pening between you and they never
must be used as a weapon to obtain
advantages.

It is well known that the sepa-
ration of parents is a trauma for

children. When the parents choose
a civilized solution for a divorce,
their children are offered a lesson of
life, a lesson on how to overcome a
crisis situation. More than that, the
children will understand that dis-
mantling of a marriage does not
mean dismantling of a family too,
for them the parents will continue
to be “mom” and “dad,” who will
both handle their education at the
same extent.

Unlike the heavy procedure in a
court of law, which implies several
hearings, namely the prolongation
of the divorce for several months,
even years - especially if the par-
ties commence the partition action,
when turning to mediation, the di-
vorce process may end at the first
hearing.

We cannot also ignore the fi-
nancial aspect: for only 10% of the
sum regularly spent in the court,
by mediating the partition action,
the parties might reach a solution
even better that the one offered by
a judge, especially that the two par-
ties involved agree to the solution,
therefore nobody loses.

Lately, we have witnessed true
battles between the husband and
the wife, fights that involve children,
who are used for revenge by one
side or the other. It is a pity to get
to this point, but the worst part is
for children, who assist helpless in
a war between two people they love.
In a trial, the child will be called
before the court to say with what
parent he/she wants to live with,
and if the parents still argue, things
could go even further. Lets think
of our children, who suffer anyway
because their parents are separating
and let’s try make this experience
less traumatizing for them.

Mediation is the only human,
intelligent and fast way to solve a
divorce’s issues.

We all know that parents are re-
sponsible not only for bringing up
and providing for their children,
but also for their education. Thus,
think what education a child re-
ceives when his/her parents fight
and wash their dirty linen in public.
But, no matter how angry, mad or
frustrated you may feel, I let you
find an answer to this question. m

FLORENTINA STANESCU
MEDIATOR OFFICE
Telephone: 0745136637
Email:

. florentina.stanescu@info-medieri.ro

www.info-medieri.ro

Member of Association Centre
of Professional Mediators
Bucharest

UCMR's PRESS OFFICE
Spokesperson

Florentina Stanescu



MANUALUL MEDIATORULUI
DE SUCCES

medierea, tehnica si arta

THE MANUAL
OF THE SUCCESSFUL MEDIATOR

sa cum am promis, am fina-

lizat in luna martie, “Manu-

alul mediatorului de success”
Acest manual este rodul a 11 ani + 1,
de experienta. Cei 11 ani in cadrul
celor 3 multinationale in care am
lucrat si mi-am cizelat abilitatile pri-
mite de la mama natura. Si 1 an ex-
perienta in mediere. La 01.04.2011
se implineste exact un an de cand
am deschis biroul de mediator la
Satu Mare. A fost un an interesant
si plin de noutati, munca si satisfac-
tii. Poate nu sunt multi care pot sa
spuna acest lucru, dar ma bucur ca
eu pot sa spun asta, si mi-as dori s-o
spuna cat mai multi dintre noi.

Atunci cand am ales sa fac ceea
ce fac acum pot sa spun ca a fost un
moment inspirat si m-am lasat con-
dus de intuitie, apropo de articolul
precedent.

Dar sa revin la Manual. Ideea
manualului mi-a venit in momen-
tul in care am realizat ca desi sunt
multi mediatori autorizati, suntem
prea putini cei care chiar fac medi-
ere si unii si mai putini care chiar
traiesc din mediere. Faptul ca mul-
tora nu le vine sa creada nici acum,
m-a facut sa inteleg ca poate au ne-
voie de ajutor.

Am auzit pe multi care afirma si
sustin ca in Romania, azi, in con-
ditiile actuale, nu se poate trai din
mediere. In mod sigur ei nici nu vor
putea. Dar ar fi de preferat sa-si tina
aceste idei doar pentru ei. Eu spun
ca in Romania, si oriunde pe pla-
neta asta se poate trai din mediere
indiferent de ce conditii sunt. Totul
este in mintea noastra. Si mintea
lor le spune ca nu vor putea trai din
mediere. In regula, dar ar fi impor-
tant de aflat de ce cred ei asta. Si
atunci ei trebuie sa-si rezolve pro-
blemele. Altcineva n-o sa poata.

Acest manual le vine in ajutor ce-
lor care isi doresc sa devina medi-
atori, ar putea sa devina mediatori,
dar nu stiu cum s-o faca. Intr-un fel
nu e numai vina lor, dar am consi-
derat mai important sa vin cu ceva
sa-i ajut si nu sa cautam vinovati.

Initial mi-a venit ideea sa ma de-
plasez pentru o zi sau doua in fieca-
re centru de judet si sa le arata celor
de acolo intr-o singura zi ce trebuie
sa faca ca sa treaca peste temeri si
de unde sa inceapa. Dar am realizat
ca acest lucru nu este posibil pen-
tru ca din pacate mediatorii sunt
divizati, in primul rand de propriile
temeri si in al doilea rand de unii
care au propriile interese si nu au
interesul ca mediatorii sa fie uniti.
Un alt motiv pentru care am renun-
tat la prima idee e ca mi-ar fi luat
mult timp, si nici nu doresc sa fiu
confundat cu cei care se ocupa de
formare. Al treilea motiv e pentru

ca imi place sa fiu eficient.

Asa ca mi-a venit ideea manualului,
care este, cum spuneam, rodul unei
experiente pe care, in acest fel as dori
s-0 impartasesc acelora care doresc.

Nu am pretentia ca este singu-
ra modalitate de a avea succes in
mediere, dar in conditiile actuale
pe “piata” romaneasca a conflicte-
lor, cred ca este cea mai potrivita.
Si spun asta fiindca la momentul
redactarii acestui manual, am deja
un numar suficient de medieri, care
ma indreptatesc sa consider ca
aceasta reteta functioneaza.

Asa am ajuns sa pot spune ca in-
tr-adevar traiesc doar din mediere.
Medierea este o profesie de vocatie,
si aceia care doresc sa ajunga sa
traiasca din mediere asa cum o fac
eu, nu trebuie decat sa faca ceea ce
am scris aici. Desigur ca nimic nu
va impiedica sa va aduceti aportul,
contributia si experienta personala,
care este unica pentru flecare din
noi. Fiecare poate adopta un stil
de mediere propriu, dar regulile de
baza in comunicare , pentru a face
mediere si a avea succes in mediere
le-am structurat in acest manual.
Restul depinde numai de voi.

“Manualul mediatorului de suc-
ces” se adreseaza tuturor mediato-
rilor autorizati, celor care doresc
sa-| citeasca si sa aplice ceea ce am
scris in el. Acelora care doresc sa
faca mediere si celor care doresc sa
traiasca din mediere.

Ca sa poti trai din mediere trebuie
sa te ocupi doar de mediere. Si Ma-
nualul vine sa spuna cum sa te ocupi
de mediere in asa fel incat sa poti trai
din ea. Si asta de la bun inceput.

Acest Manual, asa cum, spuneam
il voi distribui acelora care sunt ho-
tarati sa devina mediatori cu norma
intreaga. Nu este un manual stufos,
are doar 60 de pagini in format A3,
dar continutul lui este exact ceea ce
trebuie sa stie si sa faca un media-
tor ca sa aiba succes si sa poata trai
din mediere. Manualul contine toti
pasii procesului de mediere, fiindca
este un intreg proces , cat si elemen-
tele esentiale despre comunicare,
elemente pe care trebuie sa le sta-
paneasca orice mediator, precum si
tehnici de rezolvare a obiectiilor si
de depasire a blocajelor. Dar ce este
mai important sunt modalitatile
prin care mediatorul sa se faca cu-
noscut si sa aduca partile in mediere.

Fiindca asta este cel mai dificil,
nu-i asa?

Manualul este in format electro-
nic si nu va fi free.

Sa vedem, cine se incumeta...

Mult succes si mult curaj. ]

VIOREL DANCIU
mediator, Satu Mare

s 1 promised, I finished in

March “The Manual of the

Successful Mediator”  This
manual is the result of 11 +1 years
of experience. The 11 years rep-
resent the 3 multinationals I have
worked in and improved my skills
received from mother nature. And
1 year experience in mediation. It
turned precisely one year on April
1, 2011 since I have established the
mediator office in Satu Mare. It
was an interesting year, full of new
things, work and satisfactions. Per-
haps there are not many people who
can say this, but T am glad I can say
it, and I wish many of us could say it.

I might utter that the moment when
I chose the job I am doing now was in-
spired and I let myself driven by intui-
tion, with regard to the previous article.

But let me go back on the Man-
ual. The idea of a manual came the
moment I realized that, even there
were many authorized mediators,
we are few those who are really into
mediation and even fewer those
who live by mediation. The fact that
many still cannot believe it made
me understand that they probably
need some help.

I heard many people saying and
claiming that in today’s Romania,
under the current conditions, one
cannot live by mediation. And they
definitely won't be able to. It’s better
they keep these ideas for themselves.
I'say that in Romania, and any other
place on the planet, one could live
by mediation, regardless of condi-
tions. Everything it's in our minds.
And their minds tell they could not
live by mediation. All right, but it
is important to find out why they
believe such thing. And then they
would have to solve their issues. No
one else could do it for them.

This manual is to help those who
want to become mediators, could
become mediators but don’t know
how. In a way, its not only their
fault, however I thought it was
more important to come up with
something to help them, instead of
searching for guilty persons.

At first, I had the idea of going for
one day or two in each center in the
county and show the people there,
in only one day, what they should
do to escape their fears. But I real-
ized it was impossible, because, un-
fortunately, mediators are split, first
by their own fears and secondly by
some individuals who have their
own interests and do not want me-
diators be united. Another reason
why I gave up the first idea was that
it would have been a time-consum-
ing, moreover I do not want to be
mistaken for a trainer. And thirdly
because I like being efficient.

That's when I came up with the
idea of a manual, which is, as I said
before, the outcome of an experi-
ence that I wish to share with those
interested.

I do not claim it is the only meth-
od to have success in mediation,
but given the current conditions
of the Romanian conflict “market,”
I believe this is the most appropri-
ate. And I say this because at the
moment when editing this manual,
I already hold a sufficient number
of mediations which make me con-
sider this recipe really works.

This is how I really came to say
that I live exclusively by mediation.
Mediation is a vocation job, and
those who want to live by media-
tion, as I do, only need to do what
I wrote here. Of course nothing
could stop you from bringing your
own contribution and personal ex-
perience, which is unique for every
one of us. Anyone could adapt own
mediation style, but the basic rules
of communication, in order to ac-
complish mediation and have suc-
cess, [ have inserted in this manual.
The rest only depends on you.

“The manual of the successful
mediator” is dedicated to all au-
thorized mediators, those who
want to read it and apply whatever
[ wrote there. To those who want to
make mediation and who want to
live by mediation.

In order for you to live by media-
tion, you need to be preoccupied only
with mediation. And the Manual
comes to tell you how you can handle
mediation so that you are able to live
by it. And that right from the start.

As T said, this Manual I will dis-
tribute to those who are decided
to become fulltime mediators. It is
not a dense manual, in only has 60
A3 pages, but its content is exactly
what a mediator should know and
do in order to have success and
be able to live by mediation. The
manual contains the steps of the
mediation process, because we are
talking about a whole process, as
well as the essential elements on
communication, which needs to
be mastered by any mediator, and
the techniques to solve objections
and overcome blockages. But more
importantly, the ways by which the
mediator makes him/herself known
and brings parties to mediation.

Because this is the most difficult
part, isn't it?

The manual has an electronic for-
mat and will not be free.

Let’s see who has the courage...

I wish you success and courage. m

VIOREL DANCIU
mediator, Satu Mare
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The mediation conundrum

Is mediation in need of government
intervention, asks Paul Randolph

# Government intervention is required to turn back the unnecessary tide of litigants
from the courts and direct them towards mediation.

mediation communiry has

been encouraged by the repeated

remarks of government ministers
and other leading figures, expressing their
determination to promote mediation.
Bur this will not happen unless the
government grasps the nettle and makes
mediation compulsory—or alternatively,
unless mediation undergoes a major
marketing makeover. Or both.

In this publication in April last year (160
NLJ 7412, p 499), I compared mediation
and litigarion to two stain removers:
“mediation” was recommended by many as
a fast. cheap, and easy to use stain remover,
effective on most stains: whereas litigation
was slow, expensive to use, and invariably
left an indelible stain. Yer the public are
queuing up to buy litigation, and leaving
mediation on the shelf. Such a marketing
conundrum demands an explanarion, and a
prudent manufacturer would ask: “Where
are we going wrong?”

The root of the problem is that most
parries in dispute seck only one thing:
“justice”—and they associare justice and
fairness only with judges and the courts.
We are thus victims of the success of
our judicial system. Disputants have a
deep-seated unswerving respect for our
courts and judges. This often makes their
expectations of the judicial process wholly
unrealistic. They “want their day in court”
hecause they see it as their only path to
outright vindication—and justice. And why
should they explore an “alternative therapy”
such as mediation, when there is a long-
established, well trodden road through the

courts?

Educate

We need to educate the public into
accepting mediation as an equally effective
route to justice. But turning people away
from litigation and into the arms of

mediators may prove a daunting challenge.
Mediarion will never be able to compere
with the courts on a level playing field. It
cannor offer the degree of vindication that
parties crave, nor the measure of public
humiliation of the opponent they seek, nor
the huge sums of money that they so readily
anticipate. This is why, without some degree
of compulsion, the government may not

be able adequately to turn back the tide of

litigants from the courts.

are similarly prepared, if necessary, to wait
years to achieve redress. And they invariably
want maximum publicity focused upon

the other side’s unacceptable behaviour, so
confidentiality has little attraction.

The problem is thar mediation is an
intangible concept, yet we try to sell it
with one message for all, at all times. A
compromise might be attractive to one
litigant, but not to another. If we are to
entice litigants away from the courts, we
need to sell mediacion differently, perhaps
emphasising more the opportunity to
vent and communicate views in a safe
environment, or to secure an apology or
explanation, or to retain control of the
outcome, or simply to achieve a dignified
exit from the dispute.

Market research may be a prudent step
in assisting mediation providers to identify
their targer markets’ needs, perceptions,
attitudes, and behaviour patterns. But

kk It is imperative to ensure no sector squanders
its funds on unnecessary destructive litigation 39

Can we, alternatively, improve upon the
way mediation is “sold”? Is a make-over or
re-branding the answer? If it were, the first
target might be the rerm “mediarion”, as it
may be rendering a disservice. Mediation
tends to suggest a “middle way”, a “soft
and fuffy” approach, or even meditation.
The government wants mediation raken
up at increasingly carlier stages in disputes;
yet it is precisely in those initial phases
that parties want neither a middle-way
compromise, nor a soft yielding attitude,
but rather a crushing outright win, using
the most aggressive tactics. So rather than
calling in a mediator, would we feel more
confident with a “conflict resolver” or a
“conflict negotiator”?

Sales pitch

Next, if mediation is not moving off the
shelves, we must ask ourselves whether we
are selling it correctly. We have tended to
highlight the fact that mediation is cheap,
swift, and confidential. But many parties
have no concept of how much litigation
will cost, nor how long it will take. In the
initial stages of the dispute they believe
every penny spent is a good investment, and

such research will not be withour its
problems: mediation is multi-layered as
well as intangible: mediators maintain it is
applicable to most groups in most sectors
across the board. So how can any one

group be effectively targeted in research?

Imperative

Thoughtful re-modelling may not

be enough. In the current economic
environment it is a commercial
imperative for government to ensure
that no sector squanders its much-
needed funds on unnecessary destructive
litigation. The only real alternarive,
therefore, is some robust government
intervention, rendering it virtually
impossible to litigate without first
considering mediation. In this way we
may see mediation taking its rightful
place, alongside the courts, as a primary
method of conflict resolution.

Paul Randolph is a mediator at the
Chambers of Ami Feder, Lamb Building
Temple, and mediation course leader ar the
School of Psychotherapy & Counselling
Psychology at Regent’s College, London




ENIGMA MEDIERII

»Are  nevoie  medierea  de
interventie ~ guvernamentald”, se
intreabd Paul Randolph

PE SCURT

Interventia  guvernului este

necesard, pentru a intoarce avalansa
de justitiabili dinspre instantd si
directionarea ei catre mediere.

Comunitatea  medierii ~ este
incurajatd de comentariile repeta-
te venite din partea ministrrilor si
a altor figurei din conducere, prin
care isi exprimau hotédrérea de a
promova medierea.

Dar asta se va intdmpla numai
daca guvernul ia taurul de coarne
si face medierea obligatorie - sau in
mod alternativ, numai dacd medie-
rea experimenteaza o schimbare de
marketing. Sau amandoud.

In aceasta publicatie din aprilie
anul trecut (160 NLJ, 7412 p. 499),
am comparat medierea si litigiul cu
doud produse de indepartare a pe-
telor: “medierea” era recomandata
de multi ca fiind un produs rapid,
ieftin si usor de utilizat, aplicabil in
majoritatea petelor; in timp ce liti-
giul era incet, costisitor si in mod
invariabil, lasa o pata de nesters. Cu
toate aceastea, publicul se inghe-
suie sa il cumpere, lasand medie-
rea pe raft. O astfel de enigma de
marketing necesitd o explicatie, iar
un producétor prudent ar intreba:

“Unde gresim?”

Réadacina problemei constd in
faptul cd majoritatea partilor cauta
doar un singur lucru: “justitia” - si
asociazd justitia si corectitudi-
nea cu judecatorii si instantele.
Suntem, asadar, victimele succe-
sului sistemului nostru judiciar.

Justitiabilii au un respect de neclin-
tit pentru instantele si judecétorii
nostri. Aceasta face ca de multe ori
agteptarile lor in legdtura cu proce-
sul juridic sa fie complet nerealiste.
Acestia “vor ziua lor in instantd”
pentru cd o vad ca singura cale spre
o rdzbunare totald - si justitie. Si de
ce ar explora o “terapie alternativa’
cum este medierea, cand existd un
drum de mult stabilit, bine batétorit
catre instanta?

EDUCAREA

Trebuie sa educam publicul si
accepte medierea ca o rutd la fel
de eficeintd catre justitie. Dar a
indeparta oamenii de la litigiu in
bratele mediatorilor se dovedeste
a fi o provocare descurajantd. Me-
dierea nu va fi niciodata capabila
s concureze cu instantele pe
acelasi teren de joacd. Nu poate
oferi gradul de razbunare la care
partile aspird, si nici masura de
umilire publica a oponentului, si
nici sumele uriase de bani pe care
le anticipeaza. Acesta este motivul
pentru care, fird un anumit nivel
de obligativitate, guvernul nu va fi
capabil in mod adecvat sa intoarcd
avalansa de justitiabili dinspre
instante.

»Este crucial sa te asiguri ca ni-
ciun sector nu-si iroseste fonduri-
le pe litigii distructive inutile”

In mod alternativ, oare putem
imbunatati felul in care medierea
este “vandutd?” O transformare
sau un proces de re-branding pot fi
raspunsul? Daca da, prima tinta ar fi
chiar termenul “mediere;” deoarece
acesta ar putea aduce un deservi-
ciu. Medierea tinde sa exprime “o

«

cale de mijloc, o abordare “blandd
si pufoasa,” sau chiar meditare. Gu-
vernul doreste ca medierea si fie
folositd din ce in ce mai devreme
in cursul unei dispute; dar exact in
aceste faze de inceput, partile nu do-
resc nici un compromis, i nici o ati-
tudine de renuntare bland3, ci mai
degrabd doresc o victorie zdrobitoa-
re, folosind cele mai agresive tactici.
Deci, mai degraba decét a suna un
mediator, v-ati simti mai bine cu
‘0 persoana care rezolva conflictul”
sau un “negociator de conflicte?”

TACTICI DE VANZARE

Mai departe, dacd medierea nu
se miscd de pe rafturi, trebuie sa
ne gandim dacé o vindem in mod
corect. Tendinta a fost aceea de a
sublinia ci medierea este iefting,
rapida si confidentiald. Dar multe
dintre parti nu au idee despre cat
costd un litigiu, si nici cat ar dura.
In fazele initiale ale disputei, ele
cred ca orice ban cheltuit reprezinta
o investitie bund, si in mod similar,
sunt pregatite sa astepte, dacé este
necesar, ani buni pentru a dobén-
di compensatii. $i in mod inva-
riabil, doresc publicitate maxima
impotriva comportamenului inac-
ceptabil al celeilalte parti, asadar
confidentialitatea nu este prea
atractiva.

Problema este ca medierea este
un concept intangibil, si cu toate as-
tea incercam sa-1 vindem cu acelasi
mesaj pentru toti, in orice moment.
Un compromis poate fi atractiv
pentru una dintre parti, dar nu si
pentru cealaltd. Dacd dorim sd
indepartam justitiabilii de instante,
trebuie sa vindem medierea in mod
diferit, poate insistind mai mult
pe oportunitatea de a sustine si a
comunica puncte de vedere intr-o

medierea, tehnica si arta

atmosferd sigurd, sau de a proteja
0 scuzd sau o explicatie, sau de a
pastra controlul rezultatului, sau
doar de a obtine o iesire demna
dintr-o disputa.

Cercetarea de piatd poate fi un
pas prudent in a ajuta furnizorii
de mediere sa identifice nevoile,
perceptiile, atitudinile si tiparele de
comportament ale pietelor tint.

Dar astfel de cercetari nu ar fi
lipsite de probleme: medierea este
multi-stratificatd si de asemenea
intangibila; mediatorii sustin ca
este aplicabild majoritatea grupu-
rilor, in majoritatea sectoarelor.
Asadar, cum se poate detasa un
anumit grup tinta?

ESENTIAL

Este posibil ca o remodelare
profunda s nu fie de ajuns. In
contextul economic actual, este o
necesitate comerciald ca guvernul
s se asigure ca nici un sector nu-gi
iroseste atit de necesarele fonduri
pe litigii distructive inutile. Singu-
ra alternativa reald, asadar, este o
interventie viguroasa din partea gu-
vernului, pentru a face in mod virtual
imposibil s ajungi la litigiu fard a lua
mai intai in considerare medierea. In
acest fel, am putea si vedem medie-
rea ¢ isi ocupa locul de drept, alaturi
de instante, ca o metoda primara de
rezolvare a conflictelor. n

Paul  Randolph este mediator
in cadrul Chambers of Ami Fe-
der, Lamb Building Temple, si
conducator de cursuri de mediere
in cadrul Scolii de Psihoterapie si
Consiliere Psihologica a Colegiului
Regent, Londra.

*Copy of the article published in
the New Law Journal in the UK in
February 2011

(REPRODUS CU PERMISIUNEA
INSTITUTULUI INTERNATIONAL AL MEDIERII)

A FACE DIN MEDIERE NORMALI-
TATEA. O PERSPECTIVA A UTILIZA-
TORULUI/CLIENTULUI (PARTEA 1)

(REPRODUCED WITH PERMISSION
OF INTERNATIONAL MEDIATION INSTITUTE)

MAKING MEDIATION MAIN-
STREAM A USER/CUSTOMER
PERSPECTIVE (PART 1)

Acesta este un capitol care va apa-
rea in Arnaud Ingen-Housz (ed.)

ADR in afaceri: practici si aspecte
de-a lungul tarilor si culturilor, vo-
lum 11

Reprodus cu permisiunea Kluwer
Law International.

Patrick Deane, Wolf von Kumberg,
Michael Leathes, Deborah Masucci,
Michael McIlwrath, Leslie Mooyaart
si Bruce Whitney

Cu un comentariu de Annette van
Riemsdijk

Medierea a strabatut o cale lun-
ga, dar inca mai are mult de par-
curs. Domeniul trebuie acum sa se
dezvolte intr-o adevarata profesie.
O practica minima si standarde
etice trebuie sa fie stabilite, sa fie fa-
cute transparente si sa fie obtinute
la nivel international; utilizatorii -
clientii - medierii trebuie sa vada
aceste standarde functionind efi-
cient. Informatii mai multe si mai
bune trebuie facute disponibile de
catre mediatorii individuali in le-
gatura cu abilitatile, competentele
si personalitatile lor. Calitatea si

This is a chapter that will feature
in Arnaud Ingen-Housz (ed.)

ADR in Business: Practice and Is-
sues Across Countries and Cultures,
Volume IT

Reproduced with permission of
Kluwer Law International.

Patrick Deane, Wolf von Kumberg,
Michael Leathes, Deborah Masucci,

Michael ~ McIlwrath,  Leslie
Mooyaart and Bruce Whitney

With a commentary by Annette
van Riemsdijk

Mediation has come a long
way, but still has much further to
go. The field now needs to evolve
quickly into a true profession.
High minimum practice and ethi-
cal standards need to be set, made
transparent and achieved interna-
tionally; users - customers - of me-
diation need to see these standards
operating effectively. More and
better information must be made
available by individual mediators
about their skills, capabilities and
personalities. Quality and Trans-
parency together will enable me-
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Transparenta impreuna vor per-
mite medierii sa creasca.

Lordul Woolf of Barnes

Presedintele Curtii Supreme a An-
gliei si Tarii Galilor 2000-20005

Judecdtor  (nepermanent)  al
Curtii de Apel Final din Hong Kong

Presedinte al Curtii Civile si Co-
merciale al Centrului Financiar Qatar

Laureat al Academiei Interna-
tionale a Medierii, cu Premiul pen-
tru Intreaga Cariera 2009

Raportul Woolf 1996 a fost cata-
lizatorul dezvoltarii medierii in An-
glia si Tara Galilor

vocati interni experimentati
Arecunosc din ce in ce mai

mult utilitatea medierii, si
sunt interesati de pozitia dome-
niului in vederea cresterii globale.
Principalele provocari pe care le
infrunta medierea sunt evidente
oricarei persoane care incearca sa-
si rezolve disputele azi. In majori-
tatea tarilor - chiar si acolo unde
medierea este folosita la scara larga
- este putin reglementata, cerintele
de intrare sunt neexistente sau sunt
foarte mici. Drept urmare, nivelul
calitatii si al experientei celor ca-
re-si spun mediatori este variabil.
In timp ce medierea va creste fara
dubii, ritmul cresterii sale va depin-
de in mare masura de construirea
blocurilor pentru a sustine infra-
structura.

Aceasta analiza este o perspectiva
bazata pe relatia noastra cu Institu-
tul International al Medierii (IMI),
o initiativa de a face medierea si
mediatorii mai bine acceptati la ni-
vel global.

Primul lucru care se remarca este
contextul in care apar azi disputele
de afaceri. Recent, a existat un de-
clin economic global sever. Cei care
trec prin dispute au invariabil nevo-
ie mai repede de rezultate bazate pe
resurse mai pufine, si au nevoie si
de certitudinea rezultatului. Presi-
unea financiara si mai puternica a
dus la 0 analiza mai complexa a ide-
ii impamantenite potrivit careia cu
ct se permite disputelor sa se pre-
lungeasca, cu atat e mai greu ca ele
sa se rezolve in termeni acceptabili.

In acelasi timp, atat cei care regle-
menteaza, cit si piata de azi asteap-
ta nivele mai mari ale transparentei
in toate ariile guvernarii corpora-

tive. Cele mai recente instrumen- LU

te ale tehnologiei informatiei fac
ca transparenta sa fie mai usor de
obtinut decét opacitatea, ceea ce
duce la astfel de asteptari.

Asa cum utilizatorii corpora-
te au fost printre pionierii care
au promovat practica medierii
internationale', ei sunt acum la baza
IMI, ca o initiativa necesara con-

1 Vezi Designing Conflict Management
Systems de Costantino & Bass Merchant -
Jossey Bass 1996 si Handbook of Human
Conflict Technology de Tina Monberg 2007

ceputa sa determine transparenta,
standard inalte si disponibilitatea
informatiilor despre practicantii
de mediere. Ceea ce cauta avocatii
interni, din punctul de vedere al
utilizatorului, este ca toate partile
sa aiba acces la furnizorii de servi-
cii de mediere la fel cum ar face-o
pentru oricare profesie. Intr-ade-
var, utilizatoril percep nevoia me-
dierii de a se dezvolta dincolo de a
fi o practica ad hoc, nereglementata,
popularizata mai ales de cele cateva
staruri ale medierii si de a se dez-
volta intr-o profesie recunoscuta
global, foarte respectata, populata
de multi practicieni bine priviti.

Harold J. Wilensky, Profesor
Emerit de Stiinte Politice din ca-
drul U.C. Berkeley, a capturat bine
acest aspect in cartea sa cea mai
influenta The Professionalization
of Everyone?’: orice ocupatie care
doreste sa exercite autoritate tre-
buie sa gaseasca o baza tehnica, sa
declare o jurisdictie exclusivd, sa
lege abilitatile si jurisdictia de stan-
dardele de training si sa convinga
publicul ca serviciile sale sunt sin-
gurele de luat in seama si legate de
un set de norme profesionale.

Utilizatorii au nevoie sa acceseze
practicantii care sunt recunoscuti
nu numai generic ca profesionis-
ti, dar ca profesionisti in mediere.
Unii sunt. Acestia sunt cei care me-
diaza cu norma intreaga de multi
ani si au o reputatie. Dar exista
doar un numar mic, chiar si la sca-
raglobala. Atata vreme cit numarul
profesionistilor in mediere ramane
mic, asa se va intdmpla si cu medi-
erea insasi. Acest aspect trebuie sa
fie abordat la un nivel mai holistic
si international.

Mai jos, sunt descrise caracteris-
ticile esentiale ale acestui organism
profesional, pe care credem ca
IMI este creat sa le ofere. Am in-
vitat un mediator international cu
experienta in stabilirea unui sistem
national de asigurare a calitatii me-
diatorulu, si care a inspirat in linis-
te progresul in mediere, incluzdnd
IMI, pentru a realiza o perspectiva
globala pe partea de furnizare.
Dar mai intdi, poate fi folositoa-
re identificarea fundalului in ce
priveste IMI, raportat la fiecare
grup de actionari.

COII\ITRIBU'[IA UTILIZATORU-

Utilizatorii de servicii de
solutionare a disputelor de
toate felurile nu pot ignora
rolul lor vital in asigurarea
ca disputele care ar benefi-
cia de o solutionare timpurie
urmeaza o cale conceputa sa ma-
reasca posibilitatea ca medierea sa
fie incercata. Contractele de toate
felurile ar trebui sa contina in cla-
uze pasi de solutionare a disputelor,

2 The American Journal of Sociology,
Volumul 70, Nr. 2, Septembrie 1964

diation to grow.

Lord Woolf of Barnes

Lord Chief Justice of England ¢
Wales 2000-20005

Judge (non-permanent) of the
Court of Final Appeal of Hong Kong

President of the Civil and Com-
mercial Court of the Qatar Financial
Centre

Recipient of the International
Academy of Mediators' Lifetime
Achievement Award 2009

The Woolf Report 1996 was the
catalyst for the development of me-
diation in England & Wales

Experienced in-house counsel

increasingly recognise the util-

ity of mediation, and share a
concern about how the field is po-
sitioned to grow globally. The main
challenges facing mediation are evi-
dent to anyone who seeks to use it
to resolve disputes today. In most
countries - even those where me-
diation is widely practiced -it is only
barely self-regulated, the require-
ments to entry are non-existent or
low, and anyone can practice as a
mediator. As a result, quality and
experience levels of those
calling themselves media-
tors are variable. While
mediation will un-
doubtedly grow, the
pace of its growth will
in large measure de-
pend on the building
blocks of a supporting
infrastructure.

This analysis is a &
perspective based on
our relationship with
the International Me-
diation Institute (IMI),
an initiative to make
mediation and media-
tors more accepted
globally.

The
first

thing to note is the context in which
business disputes today occur.
There has recently been a severe

global economic downturn. Those
experiencing disputes invariably
need earlier, less resource-intensive
outcomes, as well as outcome cer-
tainty.

Ever-tighter financial pressures
have prompted even greater scru-
tiny of the long-standing belief that
the longer disputes are allowed con-
tinue, the harder they are to resolve
on acceptable terms. At the same
time, both regulators and the mar-
ketplace today increasingly expect
high levels of transparency in all
areas of corporate governance. The
latest information technology tools
often make transparency easier to
achieve than opacity, which cer-
tainly drive such expectations.

Just as corporate users have been
among the pioneers in promoting
the practice of mediation interna-
tionally’, they are also now at the
forefront of IMI, as a profoundly
related and necessary initiative de-
signed to drive transparency, high
standards and availability of infor-
mation about mediation practition-
ers. What in-house counsel are es-
sentially seeking, from the user side,

1 See Designing Conflict Management
Systems by Costantino & Bass Merchant -
Jossey Bass 1996 and Handbook of Human
Conflict Technology by Tina Monberg 2007



care includ medierea intr-o anu-
mita faza a procesului, de obicei
inainte de arbitraj sau litigiu, sau
simultan cu inceperea litigiului sau
arbitrajului, dar inainte ca acestea
sa fie angajate. Numeroase modele
de clauze in pasi sunt disponibile
online’, iar unele companii si-au
dezvoltat propriile lor clauze pre-
ferate. Clauzele contractuale care
includ si pasul medierii permit
ambelor parti sa evite orice slabi-
ciune care poate fi implicita intr-o
propunere de mediere si reprezinta
o buna practica preventiva.

A sti unde sa gasesti mediatorul
potrivit este critic. Intotdeauna sa
cauti in mod independent - rezu-
mate ale feedback-urilor pregatite
de utilizatorii precedenti repre-
zinta informatii vitale atat despre
competenta, cat si potrivirea medi-
atorilor candidati.

Sunt multe alte activitati pe care
companiile le pot initia pentru a
imbunatati perceptia altora asupra
medierii ca un instrument eficient
de solutionare. De exemplu, publi-
carea unei politici de solutionare a
conflictelor care favorizeaza nego-
cierea timpurie si medierea inainte
de litigiu poate deveni o practica de
afaceri pentru promovarea medie-
rii, mai degraba decét a fi vazuta ca
o slabiciune implicita. Programele
interne de training din cadrul unei
companii pentru a creste atentia
managementului si al avocatilor in-
terni sunt de asemenea importante.

Firmele de avocatura sunt de
asemenea utilizatori, de obicei fi-
ind originea unei propuneri de
mediere. Toate de mai sus se aplica
in mod egal, si uneori chiar si mai
semnificativ, firmelor de avocatura.
In mod particular, apreciem atunci
cand avocati din afara sunt pregatiti
in asistarea clientilor sa recurga la
mediere si sa pregateasca in mod
eficient pentru a-i reprezenta in
mediere.*

CONTRIBUTIA MEDIATORULUI

Un prim pas fundamental este ca
aceia care se prezinta ca mediatori
sa se afilieze unei comunitati pro-
fesionale comune, care stabileste
practici inalte si criterii clare pen-
tru ceea ce inseamna sa fii admis
ca mediator, si mentine statutul de
mediator.

Principiile etice si alte norme
profesionale dupd care opereaza
trebuie sa fie facute cunoscute uti-
lizatorilor inainte - adica, fara a fi
nevoie sa intrebi. Am vrea sa vedem
ca acele principii sunt sustinute de
o actiune disciplinara, care poate
rezulta chiar si in pierderea statutu-

3 Pentru o vasta selectie de clauze mo-
del vezi: www.imimediation.org/model-cla-
use.html

4 Vezi Mediation Representation -
Advocating as a Problem Solver in any Coun-
try or Culture de H. Abramson (publicati de
National Institute for Trial Advocacy, 2010)

lui de mediator profesionist. Avem
nevoie ca acest proces sa se petrea-
ca cu o transparenta totala.

Mediatorii nu pot obtine asta
doar prin afilierea la unul sau mai
multe tablouri de furnizori si apoi
sa se ascunda in spatele reputatiei
acestuia (care de cele mai multe ori
isi are radacinile in arbitraj dect in
mediere, iar institutiile nu prea fac
distinctie intre aceste doua prac-
tici foarte diferite). Membrii unor
tablouri castiga admiterea datorita
retelelor or statutului, si nu datorita
unor analize obiective a aptitudinilor
si experientei care sa dovedeasca ca
sunt mediatori foarte competenti.
Daca utilizatorii trateaza medierea
atat de serios pe cit aceasta merita,
mediatorii trebuie sa devina parte
a unui organism foarte transparent,
cu profesionisti de mare anvergura,
care, in mod crucial, este complet de-
tasat de piata furnizorilor de servicii.

Deoarece medierea se petre-
ce in spatele usilor inchise si in
conditii de incredere, verificarea
competentei unui mediator este o
provocare majora. Reversul este ca
mediatorii isi pot exagera abilitatile
si experienta in moduri in care nu
pot fi contrazisi. Desi majoritatea
mediatorilor nu sunt atat de lipsiti
de scrupule, numai faptul ca exista
cétiva este suficient pentru a micso-
ra credibilitatea adevaratilor profe-
sionisti. Utilizatorii trebuie sa aiba
o metoda de incredere si credibila
pentru a afla informatii despre me-
diatori.

Ar fi de mare ajutor pentru afa-
ceri daca mediatori competenti s-ar
afilia unui standard profesional
international. Asta ca sa nu mai
spunem ca medierea insasi ar tre-
bui practicata in acelasi fel de catre
toti mediatorii - exact opusul; utili-
zatorii se asteapta ca medierea sa fie
adaptata circumstantelor culturale,
faptice si personale in joc. Totusi,
standardul calitatii poate fi stabilit
la un nivel universal ridicat, inde-
plinind criterii aplicabile la nivel
global. Singurul organism profesi-
onal international de mediere care
indeplineste aceasta cerinta este
Institutul International de Mediere.

Fostii utilizatori ai serviciilor
unui mediator sunt o sursa bo-
gata, dar de obicei invizibila de
informatii privind competenta si
oportunitatea unui mediator. In
timp ce utilizatorii au nevoie de
feedback, acesta trebuie sa fie intr-o
forma usor digerabila - in mod ide-
al o sursa independenta rezuma si
anonimeaza feedback-ul, care apoi
este pus la dispozitia viitorilor uti-
lizatori. Feedbackul este de aseme-
nea valoros mediatorului, si daca
este cazul, furnizorului.

Mediatorii ar trebui sa-si de-
clare public codul de etica la care
subscriu, incepand cu propriile
websiteuri, prin postarea unui
link catre o copie a acestui cod, si

is for all parties to have access to
mediation service providers as they
would for any profession. Indeed,
users perceive a need for mediation
to develop beyond being an ad hoc,
unregulated, inconsistent practice
popularized largely through its
few star mediators, and to evolve
into a globally-recognized, highly-
respected profession, populated by
many well-regarded practitioners.

Harold J. Wilensky, Professor
Emeritus of Political Science at UC
Berkeley, captured it well in his
seminal piece The Professionaliza-
tion of Everyone?”: Any occupation
wishing to exercise authority must
find a technical basis for it, assert
an exclusive jurisdiction, link both
skill and jurisdiction to standards
of training and convince the public
that its services are uniquely trust-
worthy and tied to a set of profes-
sional norms.

Users need access to practition-
ers who are recognized not just as
generic professionals, but as media-
tion professionals. Some are. They
are mainly those that have been me-
diating full time for years and have
established reputations. But they
are a tiny number, even on a global
scale. For so long as the number of
recognized mediation professionals
remains small, so will the practice
of mediation itself. This issue needs
to be addressed on a more holistic
and also international level.

Below, some of the essential fea-
tures of such a professional body
are described, which we believe
IMI is designed to offer. We have
invited an international mediator
with experience of establishing a
national mediator quality assur-
ance system, and who has quietly
inspired progress in mediation, in-
cluding the IMI, to provide a global
supply-side perspective. But first, it
may be useful to identify the back-
ground framework that makes the
case for IMI, with respect to each
stakeholder group.

USER CONTRIBUTION

Users of dispute resolution ser-
vices of all types cannot ignore their
vital role in ensuring that disputes
that would benefit from an early
resolution follow a path designed to
increase the likelihood that media-
tion will be attempted. Contracts of
all kinds should feature multi-step
dispute resolution clauses that in-
clude mediation at some stage of
the process, usually prior to arbi-
tration or litigation, or simultane-
ously with the commencement of
litigation or arbitration but prior to
them being employed. Numerous
model multi-step clauses are avail-
able online’ and some companies

2 The American Journal of Sociology,
Volume 70, No 2, September 1964

3 For a wide selection of model clau-
ses see: www.imimediation.org/model-cla-
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have developed their own preferred
clauses. Contractual clauses that
include a mediation step enable
both sides to avoid any perceived
weakness that may be implicit in a
proposal to mediate and represent
good preventive lawyering.

Knowing where to find the right
mediator is critical. Always seeking
independently-prepared  summa-
ries of prior user feedback provides
vital information about both the
competency and the suitability of
the candidate mediators.

There are many other activities
companies can undertake to en-
hance the perception of mediation
as an effective settlement tool by
others. For example, publishing a
conflict resolution policy that fa-
vours early negotiation and media-
tion before litigating can make it a
business practice to propose me-
diation, rather than be seen as an
implicit weakness.

Internal  training  programs
within a company to enhance both
management and in-house counsel
awareness are also key.

Law firms are also users, often be-
ing the origin of a proposal to me-
diate. All the above applies equally,
and sometimes more poignantly, to
law firms. In particular, we appre-
ciate it when outside counsel are
trained in assisting clients to get to
mediation and effectively preparing
and representing them in media-
tions".

MEDIATOR CONTRIBUTION

A fundamental first step is for
those who hold themselves out as
mediators to subscribe to a com-
mon  professional  community
that sets high practice and ethi-
cal standards and establishes clear
criteria for what it takes to gain
admission as a mediator, and main-
tain the status of a mediator. The
ethical principles and other profes-
sional norms by which they operate
should be made known up front to
users - that is, without our having
to ask. We would want to see those
principles being meaningful and
backed up by disciplinary action
that can result in loss of status as a
professional mediator. We need this
to happen with complete transpar-
ency.

Mediators cannot achieve this
just by joining one or more provid-
er panels and cloaking themselves
with that providers historic mar-
ket reputation (which in many in-
stances is often rooted more in ar-
bitration than mediation, with the
institution making little or no dis-
tinction in qualifications for these

use.html

4 See Mediation Representation -
Advocating as a Problem Solver in any
Country or Culture by H. Abramson (pu-
blished by National Institute for Trial Advo-
cacy, 2010)
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mentionarea compensatiilor in ca-
zul neprevazut de incalcare a acelui
cod. Includerea unui portret video
care sa explice stilul si experienta
sa, direct unei camere sau prin in-
terviu, va fi folositor utilizatorilor.
Acesti pasi simpli nu sunt nici
dificili, nici costistori, dar ar avea
un efect pozitiv asupra increderi
utilizatorilor in mediere si media-
tori, proiectind profesionalism si
inducand respect utilizatorilor.

CONTRIBUTIA FURNIZORILOR

Este inutil de mentionat ca uti-
lizatorii se asteapta ca furnizorii
sa selecteze pe panourile lor nu-
mai acei mediatori care indepli-
nesc standarde profesionale inalte
de competenta. Totusi, astfel de
informatii care sa dea asigurari nu
sunt intotdeauna disponibile. Daca
institutiile ar fi sa publice propriile
criterii minime de acces, acest lu-
cru ar ajuta utilizatorii si ar reduce
circulatia povestilor de razboi baza-
te pe o singura experienta proasta,
care pot denigra numele bun al
furnizorilor.

Majoritatea furnizorilor monito-
rizeaza si analizeaza competenta
mediatorilor lor, de exemplu ce-
rand feedback de la utilizatori, in
scopul controlului si dezvoltarii
profesionale. Totusi, putini furni-
zori publica acele feedbackuri,
chiar si intr-o forma ce rezuma toa-
te feedbackurile si protejeaza ano-
nimitatea utilizatorilor. Aceasta
este o practica secretoasa inutila,
care ar putea fi usor inlocuita de o
transparenta mai mare.

Furnizorii au un rol important
de jucat in promovarea medierii, in
plus fata de promovarea propriilor
servicii, si in a pune la dispozitie cét
mai multe informatii despre medie-
re, fara a restrictiona circulatia prin
drepturi de autor. Va fi, de aseme-
nea, foarte folositoare consilierea
in privinta medierii administrate
si ne-administrate, oferind utiliza-
torilor ambele optiuni, cu claritate,
mentiondnd costurile respective,
neajunsurile si beneficiile.

De asemenea, utilizatorii ar gasi
sprijin daca organismele furnizoare
care obtin criterii stricte ar fi certifi-
cate ca surse independente, ceea ce
nu se intdmpla in prezent - decét
la nivel local sau regional in cateva
tari.

CONTRIBU 1A FORMATORILOR

Formatorii au o functie vitala
in promovarea medierii si profe-
sionalizarea medierii. Pare ca nu
exista niciun organism profesional
pentru organizatiile de training in
mediere.

Exista multe cursuri de training
la diferite standarde si cu diferite
tinte. Programele dedicate formarii
oamenilor ca mediatori ar trebui
sa aiba finalitate in acreditarea la
nivel primar sau avansat. Ar fi fo-

lositor utilizatorilor si cursantilor
potentiali daca aceste criterii pen-
tru obtinerea acreditarii sunt pu-
blicate, incluzand informatii despre
ce evaluare independenta este folo-
sita pentru a determina acreditarea.
Daca aceste criterii sunt stabilite la
nivel de industrie, si preferabil la ni-
vel global, monitorizate regulat, uti-
lizatorii ar sti exact ce stadiu a atins
respectivul mediator in dezvoltarea
profesionala. Cursantii ar sti ca
urmeaza un curs respectat de ca-
tre ceilalti utilizatori. Organizatiile
de formare importante ar putea
sa colaboreze in a fructifica aceste
criterii.

Tot mai multi utilizatori vor ca
organizatiile de training sa furnize-
ze programe pentru firmele care vor
sa formeze propriii angajati pentru
a fi negociatori mai buni, pentru a
deveni mai familiari cu medierea, si
sa fie pregatiti sa reprezinte firmele
in cadrul medierilor.

CONTRIBU IA EDUCATORULUI

Universitatile si scolile de drept
ar putea influenta in mod pozitiv
modul in care se rezolva dispute-
le, daca isi instruiesc studentii cu
abilitati practice care suplimentea-
za educatia de drept. Universitatile
si institutiile profesionale ar tre-
bui sa ia in considerare introdu-
cerea teoriei si practicii medierii
in programa lor obligatorie, pre-
cum si cursuri destinate pregatirii
studentilor pentru calificari profe-
sionale juridice5. Aceleasi aspect se
aplica si scolilor de afaceri.

CONTRIBU IAARBITRULUI

Desi medierea este inclusa in
unele tari (mai ales in SUA), impre-
una cu arbitrajul, in cadrul meto-
delor alternative de rezolvare a dis-
putelor, singura similitudine dintre
cele doua este ca ambele nu implica
interventia directd a instantei. Ar-
bitrii individuali nu ar trebui sa
presupuna ca daca pot sa arbitreze,
sunt automat calificati sa medie-
ze, asa cum din pacate se intdm-
pla. Acele institutii de arbitraj care
au panouri cu mediatori ar trebui
sa se asigure ca toti membrii sunt
selectati pe criteriul competentei ca
mediatori experimentati si sa adop-
te sugestiile facute mai sus pentru
furnizori.

De fapt, un numar in crestere de
institutii de arbitraj bine stabilite,
printre care Asociatia Americana
de Arbitraj/ICDR, Institutul Expert
al Arbitrilor, ICC, Institutul CPR,
JAMS, FINRA si WIPO au dezvol-

5 Competitia Internationala a Medierii
Comerciale a ICC si Reprezentatii ABA in
Competitia Medierii au realizat multe pen-
tru incurajarea unei mai bune intelegeri a
medierii de catre studenti. Competitiile ana-
lizeaza studentii in privinta abilitatilor ca
avocati sau reprezentanti ai partilor, nu ca
mediatori, dar totusi au generat o intelegere
mai aprofundata a procesului medierii in
SUA si la nivel international.

very different practices). Members
of some panels gain admission
because of their vested networks
or status, not because objective as-
sessments of their skills and experi-
ence has proven them to be highly

PROVIDER CONTRIBUTION

It should go without saying that
users expect that providers will
select onto their panels only those
mediators meeting high profes-
sional standards of competency.

competent mediators. If usersare to Yet such information providing as-

treat mediation as seriously as it de-
serves, mediators need to become
part of a highly transparent, high
profile professional body that, cru-
cially, is completely detached from
the service provider marketplace.

Because mediations happen
behind closed doors and in confi-
dence, checking a mediator’s com-
petency is a major challenge. The
flip side of this coin is that media-
tors can exaggerate their skills and
experience in ways that cannot be
contradicted. Although most me-
diators are not so unscrupulous,
the fact that some are is sufficient
to dilute the credibility of the real
professionals. Users need a reliable
and credible way of securing infor-
mation about mediators.

It would greatly help businesses
if competent mediators were to
ascribe to an international profes-
sional standard. That is not to say
that mediation itself should be
practiced in the same way by all
mediators - quite the opposite; us-
ers expect mediation to be adapted
to the cultural, factual and personal
circumstances at stake. However,
the standard of quality can be set
at a universally high level, meet-
ing globally-applicable criteria. The
only international mediation pro-
fessional body meeting this require-
ment is the International Mediation
Institute.

Previous users of a mediator’s
services are a rich but usually in-
visible source of information re-
garding mediator competency and
suitability. While users need feed-
back, they also need it in an easily
digestible form - ideally where a
named independent source sum-
marizes and anonymizes feedback
that is then made available for the
benefit of future users. Feedback is
also valuable to the mediator and, if
applicable, to the provider.

Mediators should publicly de-
clare the code of ethics they sub-
scribe to, beginning with their own
websites, and provide a link to a
copy of that code, and explain what
redress is available in the unlikely
event of a breach of that code. The
inclusion of a video portrayal of the
mediator explaining their style and
experience, direct to camera or in
interview mode, would also be use-
ful to users.

These simple steps are neither
difficult nor costly but will have a
positive effect on user confidence
in mediation and mediators, pro-
jecting professionalism and engen-
dering respect on the part of the
user.

surances of this is often not read-
ily available. If institutions were to
publish their own minimum entry
criteria, this would help users and
reduce the circulation of war stories
based on a single bad experience
that can denigrate the good name
of providers.

Most providers regularly moni-
tor and assess the competency of
their mediators, for example by
requesting feedback from users for
quality control and professional
development purposes. However,
few providers publish that feedback,
even in a form that summarises all
feedback received and protects the
users anonymity. This is an un-
necessarily secretive practice that
could easily be replaced by greater
transparency.

Providers have an important role
to play in promoting mediation to
users, in addition to promoting their
own services, and make as much
information as possible available
about mediation without restrict-
ing circulation through copyright.
Guidance about the distinction
between administered and non-ad-
ministered mediation, offering us-
ers both options, with clarity about
the respective costs, drawbacks and
benefits, would be very helpful.

It would also greatly assist users
if provider bodies achieving strict
criteria were certified

by an independent source, some-
thing that does not happen at pre-
sent — other than on a local or re-
gional basis in a few countries.

TRAINER CONTRIBUTION

Trainers perform a vital func-
tion in promoting mediation and
the professionalization of media-
tion. There seems to be no profes-
sional body for mediation training
organizations.

There are many training courses
at different standards and having
different aims.

Programs aimed at training peo-
ple to be mediators should result in
accreditation at basic or advanced
levels. It would be helpful to users
and prospective trainees if the cri-
teria for gaining accreditation are
published, including whether inde-
pendent assessment is used to deter-
mine accreditation awards. If these
criteria are set on an industry-wide,
and preferably global, basis and reg-
ularly monitored, users would know
exactly what stage a mediator has
reached in their professional devel-
opment. Trainees would know they
are following a course respected by
users. The leading training organi-



tat o expertiza a medierii pentru
a suplimenta serviciile de arbitraj.
Unele, cum ar fi ICC, au incalcat
conventia si nu mai pastreaza ta-
blourile de mediere, preferand sa
gaseasca mediatorul potrivit pe
piata libera - un alt motiv pentru
o transparenta totala si standarde
profesionale inalte.

Arbitrii ar trebui sa fie mai des-
chisi medierii decit procesele cu-
rente de arbitraj o permit, si nu
exista nici un motiv pentru care
arbitrajul ar raméne in urma pro-
cedurii judiciare in aceasta privinta.
Eforturile depuse, de exemplu, de
Comisia CEDR de Reglementare
in Arbitrajul International sunt
initiative bine venite, deoarece re-
comanda anumiti pasi de incura-
jare a partilor implicate in arbitraj
international sa ia in considerare
acordul; Regulile CEDR care sa
aplice recomandarile lor ar putea fi
adoptate ca cea mai buna practica
de catre profesia arbitrajului.

CONTRIBUTIA GUVERNAMENTALA

Guvernele, ca si sistemul juridic,
au un rol crucial in incurajarea me-
dierii si in asigurarea unor standar-
de inalte de furnizare. Guvernele
contracteaza multe parti private si
au capacitatea de a conduce prin
exemplu. Agentiile de guvern ar
trebui sa includa intotdeauna clau-
ze de rezolvare a disputelor in pasi
in cadrul contractelor si agentiilor,
cum ar fi Birourile de Brevetare, iar
functiile judiciare sau cvasi-judicia-
re ar trebui sa fie mult mai proacti-
ve in acest domeniu.

Introducerea medierii in mod
sistematic in cadrul disputelor in-
vestitor-stat si comertul mondial ar
functiona ca o publicitate puternica
pentru mediere.

Guvernele ar putea finanta mai
mult cercetarea in domeniu, pentru
a incuraja utilizatorii sa inteleaga
valoarea adevarata a medierii.

Nici una dintre aceste sugestii,
care reflecta nevoile comune ale uti-
lizatorilor, nu este dificil de imple-
mentat de oricare dintre actionari.
Desi sunt multe alte actiuni care
ar putea fi intreprinse, daca s-ar
aplica tot ceea ce a fost propus mai
sus, efectele pozitive asupra creste-
rii medierii ar fi dramatice. Dintr-o
perspectiva structurala, Institutul
International al Medierii exista
acum pentru a atinge majoritatea
acestor sugestii facute aici, asta
daca toti actionarii ar profita de mi-
siunea lor.

Patrick Deane este Consilier Se-
nior si Presedinte al ADR Practice
Group, Nestlé

Wolf von Kumberg este Con-
silier Asistent General, Northrop
Grumman Corp

Michael Leathes este first avocat
intern al Gillette, Pfizer, IDV si BAT

Deborah Masucci este Vice Pre-
sedinte, Biroul pentru Solutionarea
Disputelor al Chartis

Michael Mcllwrath este Consilier
Senior pe Litigii, GE Oil & Gas

Leslie Mooyaart este Vice Prese-
dinte Departament Juridic si Finan-
ciar, A.P. Moller-Maersk Terminals

Bruce Whitney este fost consilier
sef pe litigii al Air Products

Aceste opinii apartin autorilor si
nu neaparat organizatiilor din care
fac parte. ]
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zations could collaborate to bring
these criteria to fruition.

An increasing number of users
want training organizations to pro-
vide programs to businesses that
want to train their own staff to be
better negotiators, to become more
familiar with mediation, and to be
equipped to represent their compa-
nies in mediations.

EDUCATOR CONTRIBUTION
Universities and law schools
could positively influence the way
disputes are resolved if they primed
their students with practical skills
that augment their legal education.
Universities and professional insti-
tutions should consider the intro-
duction of comprehensive media-
tion theory and practice into their
obligatory curricula at degree level
as well as courses designed to pre-
pare students for legal professional
qualifications®. Similar considera-
tions apply to business schools.

ARBITRATOR CONTRIBUTION

Although mediation is catego-
rised in some countries (the USA
in particular) alongside arbitration
under the caption of Alternative
Dispute Resolution, the only simi-
larity between the two is that they
do not involve the direct interven-
tion of the courts.

Individual arbitrators should
not assume that because they can
arbitrate they are automatically
qualified to mediate, which is un-
fortunately often the case. Those
arbitration institutions that have
mediation panels should ensure
that all members selected on the
basis of their proven high compe-
tency as experienced mediators and
adopt the suggestions made above
for providers.

In fact, an increasing number of
well-established  arbitration insti-
tutions, among them the Ameri-
can Arbitration Association/ICDR,
Chartered Institute of Arbitrators,
ICC, CPR Institute, JAMS, FINRA
and WIPO have developed strong
mediation expertise to complement
their arbitration services. Some,
such as the ICC, have broken with
convention and do not maintain me-
diation panels, preferring to find the
right mediator on the open market
- another reason for total transparen-
cy and high professional standards.

Arbitrators should be more ame-
nable to mediation than many cur-
rent arbitration processes allow, and
there is no reason why arbitration

5 The regular ICC International

Commercial Mediation Competition and
the ABA Representation in Mediation Com-
petition have done much to encourage a
better understanding of mediation by stu-
dents. The competitions judge students on
their skills as advocates or party representa-
tives, not as mediators but nonetheless have
generated in depth understanding of the me-
diation process in the US and internationally.
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should lag behind judicial proce-
dure in this regard. Efforts such as
the CEDR Commission on Settle-
ment in International Arbitration
are most welcome initiatives, as
they recommend steps to encourage
parties in international arbitrations
to consider settlement; the CEDR
Rules applying their recommenda-
tions could be adopted as best prac-
tice by the arbitration profession.

GOVERNMENTAL CONTRIBUTION

Governments, like the judiciary,
have a crucial role of encouraging
mediation to occur, and ensuring
high standards of delivery. Gov-
ernments contract with many pri-
vate parties and have the capacity
to lead by example. Government
agencies should always include
multi-step dispute resolution claus-
es in contracts and agencies, such
as Patent Offices, with judicial or
quasi-judicial functions should be
much more proactive in this area.

The introduction of mediation
on a systematic basis in high profile
world trade and investor-state dis-
putes would act as a strong adver-
tisement to businesses for mediation.

Governments could fund more
research in the field to encourage
users to understand the true value
of mediation.

None of these suggestions, which
reflect common user needs, is par-
ticularly difficult to implement
by any of the stakeholders. While
there are many more actions that
could be taken, if all those pro-
posed above were to be taken up,
the positive effect on the growth
of mediation would be dramatic.
From a structural perspective, the
International Mediation Institute
now exists to achieve most of the
suggestions made here if all stake-
holders would take advantage of its
mission.

Patrick Deane is Senior Coun-
sel and Head of the ADR Practice
Group, Nestlé

Wolf von Kumberg is Assistant
General Counsel, Northrop Grum-
man Corp

Michael Leathes is a former in-
house counsel of Gillette, Pfizer,
IDV and BAT

Deborah Masucci is Vice Presi-
dent, Office of Dispute Resolution
of Chartis

Michael Mcllwrath is Senior
Counsel-Litigation, GE Oil & Gas

Leslie Mooyaart is Vice President,
Legal & Tax, A.P. Moller-Maersk
Terminals

Bruce Whitney is a former Chief
Litigation Counsel of Air Products

These views are those of the authors
and not necessarily of organizations
with which they are associated. ~ m
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CATEVA ASPECTE PRIVIND
MEDIEREA CA METODA
ALTERNATIVA DE SOLUTIONARE
A CONFLICTELOR (PARTEAA 2-A)

SEVERALASPECTS REGARDING
THE MEDIATION,
AS AN ALTERNATIVE DISPUTE
RESOLUTION (PART 2)

Cristina Florescu*

10. Rolul mediatorului si indru-
mar de etica

Rolul mediatorului include redu-
cerea obstacolelor din calea comu-
nicarii, maximizand explorarea de
alternative si adresindu-se nevoilor
celor implicati sau afectati.'

Medierea se bazeaza pe princi-
piile rezolvarii de probleme, care
se axeaza pe nevoile si interesele
participantilor, precum si pe corec-
titudinea, caracterul privat si confi-
dentialitatea si auto-determinare.”

In ceea ce priveste Indrumarul
de Etica al Mediatorului, rolul aces-
tuia® este sa asigure mediatorilor o
indrumare de baza in legatura cu
aspectele etice care ar putea aparea
in timpul sau in legatura cu proce-
sul de mediere. Si cum medierea
este un proces voluntar, neobliga-
toriu, care foloseste un tert pentru
a ajuta partile sa ajunga la o solutie
comuna benefica, mediatorul ajuta
partile sa ajunga la o solutie prin
facilitarea comunicarii, promovand,
intelegand, asistindu-i in identi-
ficarea si explorarea problemelor,
intereselor si a bazelor posibile
pentru un acord, i in unele cauze,
ajuta partile sa evalueze un rezultat
posibil in instanta sau la curtea de
arbitraj, daca nu pot ajunge la o in-
telegere prin mediere.

Medierea este prin natura sa
un proces fluid si flexibil. Nu se
asteapta ca mediatorii sa adere la
vreun proces sau abordare specia-
la si sunt incurajati sa se bazeze pe
propria lor creativitate si experienta
pentru a croi fiecare mediere pe cit
posibil in scopul de a indeplini ne-
voile participantilor.

Exista multe seturi de indru-
mari, cum ar fi cele din Statele
Unite emise de JAMS, de Societa-
tea Profesionistilor in Solutiona-
rea disputelor (SPIDR), de catre
Comitetul comun al standardelor
de comportament al AAA/ABA/
SPIDR, Sectiunea ABA a Dreptului
De Familie, precum si variate pro-
grame de stat si locale.

Indrumarile sunt nationale ca si
scop si in mod necesar sunt gene-
rale, dar ele pot fi de asemenea folo-
site in medierile internationale. Nu
se intentioneaza ca acestea sa inlo-

1 Lay Person's Guide to the Me-
diation Process on CanLaw, What Is
Mediation And How Does It Work?,
<http://www.canlaw.com/mediator/whatis-
mediation.htm>

2 Austin Community College Media-
tors' Code of Ethics, <http://www.austincc.
edu/hr/vp/med_ethics.php>

3 JAMS Mediators Ethics Guidelines.

cuiasca legile sau regulilie de stat
sau locale. Toti mediatorii ar trebui
sa fie congtienti de statutele de stat
aplicabile sau deciziile instantei
care s-ar putea aplica medierilor pe
care le efectueaza. In cazul in care
indrumarile respective sunt in con-
tradictie cu astfel de statute sau re-
gulamente, mediatorii trebuie sa se
conformeze legii in vigoare.

10.1. Confidentialitatea este le-
gata de divulgarea completa si des-
chisa necesara in procesul medierii.
Sarcina unui mediator este sa infor-
meze partile, la prima intalnire, ca
toate informatiile discutate in tim-
pul medierii, inclusiv cele obtinute
la intrunire, vor ramane confiden-
tiale, numai daca toate partile sunt
de acord cu dezvaluirea lor.* Chiar
inainte ca medierea sa inceapa,
mediatorul si toate partile trebuie
sa aiba o intelegere clara a notiu-
nii de confidentialitate’ Inainte
ca sesiunea de mediere sa inceapa,
mediatorul ar trebui sa explice tu-
turor partilor (a) orice lege, regu-
lament sau acorduri aplicabile care
interzic dezvaluirea in cadrul unor
proceduri legale viitoare a ofertelor
si declaratiilor facute si a documen-
telor produse in timpul sesiunii si
(b) rolul mediatorului de a mentine
confidentele in cadrul medierii si

4 In anumite cazuri, legea aplicabila
poate cere dezvaluirea informatiilor aparu-
te in cadrul procesului de mediere. De exem-
plu, Declaratia Drepturilor Civile din 1964,
cu amendarile sale, cere dezvaluirea hartu-
irii sexuale. Daca informatii confidentiale
sunt dezvaluite, atunci mediatorul trebuie
sa sfatuiasca partea (partile) ca dezvaluirea
este necesara.

5 Mediatorul nu va permite realizarea
de inregistrari sau transcripte ale proceduri-
lor. Mediatorul trebuie sa pastreze confiden-
tialitatea si in modul de depozitare si debara-
sare a inregistrarilor. Vezi JAMS Mediators
Ethics Guidelines.

Cristina Florescu*
10. The role of the mediator and
Ethics Guidelines
The role of the mediator includes
reducing the obstacles to commu-
nication, maximizing the explora-
tion of alternatives, and addressing
the needs of those involved or af-
fected.!
Mediation is based on principles

of problem solving that focus on
the needs and interests of the par-
ticipants, as well as fairness, privacy
and confidentiality, and self-deter-
mination.?

Regarding the Mediators Eth-
ics Guidelines, their purpose® is
to provide basic guidance to me-
diators regarding ethical issues that
may arise during or related to the
mediation process. As mediation is
a voluntary, non-binding process
using a neutral third party to help
the parties reach a mutually ben-
eficial resolution of their dispute, a
mediator helps the parties reach a
resolution by facilitating commu-
nication, promoting understand-
ing, assisting them in identifying
and exploring issues, interests and
possible bases for agreement, and
in some matters, helping parties
evaluate the likely outcome in court
or arbitration if they cannot reach
settlement through mediation.

Mediation is by its nature a fluid
and flexible process. Mediators are
not expected to adhere to any spe-
cial process or approach, and are
encouraged to rely on their crea-

1 Lay Person's Guide to the Me-
diation Process on CanLaw, What Is
Mediation And How Does It Work?,
<http://www.canlaw.com/mediator/whatis-
mediation.htm>

2 Austin Community College Media-
tors' Code of Ethics, <http://www.austincc.
edu/hr/vp/med_ethics.php>

3 JAMS Mediators Ethics Guidelines.

tivity and experience to tailor each
mediation as much as possible ap-
propriate to meet the needs of the
participants.

Many sets of guidelines exist,
such as in the United States those
issued by JAMS, the Society of
Professionals in Dispute Resolu-
tion (SPIDR), The Joint AAA/ABA/
SPIDR Commiittee on Standards of
Conduct, the ABA Family Law Sec-
tion and other various state and lo-
cal programs.

The Guidelines usually are na-
tional in scope and are necessarily
general, but they could also be used
in international mediations. They
are not intended to supplant ap-
plicable state or local laws or rules.
All mediators should be aware of
the applicable state statutes or court
rules that may apply to the media-
tions they are conducting. In the
event that respective Guidelines are
inconsistent with such statutes or
rules, the mediators must comply
with the applicable law.

10.1. Confidentiality relates to
the full and open disclosure nec-
essary for the mediation process.
A mediator’s duty is to inform the
parties, at the initial meeting, that
all the information discussed dur-
ing the mediation, including the
information obtained during cau-
cuses, shall remain confidential
unless all the parties agree to its
disclosure.* Even before the media-
tion commences the mediator and
all parties should have a clear un-
derstanding of the confidentiality
notion.” Before a mediation session
begins, a mediator should explain
to all parties (a) any applicable laws,
rules or agreements prohibiting
disclosure in subsequent legal pro-
ceedings of offers and statements
made and documents produced
during the session, and (b) the me-
diator’s role in maintaining confi-
dences within the mediation and as
to third parties.®

Regarding the disclosure mat-

4 In certain instances, applicable law
may require disclosure of information re-
vealed in the mediation process. For exam-
ple, the Civil Rights Act of 1964, as amended,
requires disclosure of sexual harassment. If
confidential information is disclosed, the
mediator should advise the party(ies) that
disclosure is required.

5 The mediator shall not permit to be
made recordings or transcripts of the pro-
ceedings. The mediator shall maintain con-
fidentiality in the storage and disposal of
records. See JAMS Mediators Ethics Gui-
delines.

6 JAMS Mediators Ethics Guidelines.
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Privind aspectul dezvaluirii, me-
diatorul nu va dezvalui informatii
confidentiale fara permisiunea tu-
turor partilor sau numai in cazul in
care este cerut prin lege, prin deci-
zia instantei sau oricarei alte auto-
ritati legale. In acelasi timp, medi-
atorul nu poate folosi informatiile
confidentiale dobéandite in timpul
medierii pentru a obtine avantaje
personale sau avantaje pentru el
sau alti indivizi, sau sa manifeste
un comportament nepotrivit, care
sa fie in contradictie cu interesele
altora. Daca medierea se efectueaza
conform unor regulamente si legi
care necesita dezvaluirea anumitor
informatii, mediatorul trebuie sa
informeze partile inainte de ince-
perea sesiunii de mediere; este un
beneficiu pentru intreg procesul
medierii incurajarea unor astfel de
dezvaluiri de informatii si asistarea
tuturor participantilor cu privire la
beneficii, riscuri si alternative dis-
ponibile lor.

a consimti la mediere.

In majoritatea cazurilor care nu
sunt ordonate de catre instanta,’,
partile procesului de mediere sunt
doritoare si capabile de a se angaja
in negocierea asistata. Astfel, chiar
si daca partilor i s-a ordonat sa ur-
meze medierea, rolul mediatorului
este de a asigura o intelegere com-
petenta si agreata, care sa se bazeze
numai pe multumire reciproca.

10.4. Cét priveste formarea pro-
fesionala si instruirea unui media-
tor, este recomandabil ca mediato-
rul care beneficieza de cunostinte
suficiente de procedura relevanta
si aspecte fundamentale sa fie efi-
cient, pentru a putea fi competent
in medierea unei cauze particulare
si sa emita un acord bun pentru fi-
nalizarea medierii’ Alegerea unui
mediator este vitala si uneori un
pas decisiv al procesului de medi-
ere. S-a spus pe buna dreptate ca
arbitrajul este la fel de bun precum
sunt si arbitrii, iar aceasta afirmatie
este adevarata si in cazul medierii.

10.2. O alta misiune importanta Astfel, unul dintre avantajele medi-

a mediatorului este sa se asigure ca
toate partile sunt informate despre
rolul mediatorului §i natura proce-
sului de mediere, si ca toate partile
inteleg termenii acordului.

Mediatorul trebuie sa se asigure
ca toate partile inteleg si sunt de
acord cu medierea ca i proces. Me-
diatorul joaca rolul de lider in ca-
drul acestui proces si toate partile
trebuie sa inteleaga relatia cu me-
diatorul. De asemenea, este necesar
sa inteleeaga actiunile si masurile
particulare pe care mediatorul in-
tentioneaza sa le aplice pe parcur-
sul procedurilor, incluzand si faptul
daca si in ce fel acesta poate ajuta
partile sa evalueze rezultatul posi-
bil al disputei in instanta sau curtea
de arbitraj, asta daca nu reusesc sa
ajunga la o intelegere prin mediere.”

In plus, mediatorul trebuie sa
se declare multumit daca partile
au luat in considerare si au inteles
termenii oricarui acord, si poate,
daca este cazul, sa sfatuiasca partile
sa caute alta consiliere juridica sau
specializata.

10.3. Un rol critic al mediatoru-
lui este protejarea participarii vo-
luntare a fiecareia dintre parti.

Dreptul partilor de a ajunge la
o intelegere voluntara este esenti-
al in procesul de mediere. Asadar,
mediatorul trebuie sa actioneze in
cadrul procesului pentru a creste
autonomia partilor si dorinta lor de

6 JAMS Mediators Ethics Guidelines.

7 Unde este necesar sa se discute despre
amestecarea medierii cu arbitrajul executor,
inainte sau in timpul unei sesiuni de me-
diere, mediatorului i se cere sa explice cum
rolul acestuia poate schimba relatia cu toti
participantii In procesul de mediere si
cum se poate schimba un astfel de impact
la dezvaluirea de informatii pe.care medi-
atorul le-a strans pana atunci. Intr-un ast-
fel de caz, partilor ar trebui sa li se dea oca-
zia sa selecteze o alta persoana neutra pentru
a conduce procedura de mediere.

erii este acela ca partile pot sa alea-
ga persoana neutra din randul celor
care au cunostintele, instruirea si
experienta cel mai aproapiate de ca-
uza disputei respective. Este de do-
rit ca mediatorul sa fie o persona-
litate puternica, care sa-si asume o
conducere puternica si sa faca pasii
necesari in procedura medierii,
ajungand la o decizie rezinstenta,
care implica timp si costuri minime.
Combinate armonios, implicarea si
experienta practica, cunostintele in
domeniul respectiv al disputei, in
legea aplicabila si industria relevan-
ta, cu un nivel intelectual si cultural
mare, astfel de persoane sunt medi-
atorii potentiali cei mai valorosi.

In stransa legatura cu cele aratate
mai sus este si idea de reputatie a
unui mediator, in sensul de echili-
bru, corectitudine, integritate mo-
rala si abilitati. Aceste calitati sunt
necesare si de asemenea reprezinta
beneficii pentru parti, a caror in-
credere in procesul medierii este
mai mare daca mediatorul poseda
aceste calitati.

10.5. O alta cerinta importanta
pentru un rezultat al procesului
medierii este impartialitatea me-
diatorului, care trebuie sa ramana
independent si neutru pe tot par-
cursul medierii, pentru a putea

8 Medierea ordonata de instanta ade-
sea poarta si un aspect de nevoluntariat
al procesului.

9 Desi nu e mentionat pe nicaieri ca
si conditie generala ca mediatorul tre-
buie sa fi absolvit o scoala de drept, de
cele mai multe ori mediatorii sunt alesi
dintre avocati sau profesori universitari,
care conduc audieri similare cu principi-
ile generale ale unui proces drept, aplica
legea si da acord final, recunoscut inter-
national si aplicabil. De exemplu, educatia
in drept este necesara pentru interpretar-
ea sau validitatea unui contract, pentru a
intelege si a aplica corect regulamentele
procedurale si fundamentale.

ter, a mediator should not disclose
confidential information without
all parties’ permission or unless
required by law, court rule or other
legal authority. At the same time,
a mediator should not use confi-
dential information acquired dur-
ing the mediation to gain personal
advantage or advantage for him
or others, or to manifest an inap-
propriate conduct that may oppose
in any manner to the interests of
others. If the mediation is being
conducted under rules or laws that
require disclosure of certain infor-
mation, a mediator should notify
the parties in that respect prior to
beginning the mediation session; it
is also a benefit for the entire me-
diation process encouraging such
disclosure of information and as-
sisting all the participants as to
the benefits, risks, and alternatives
available to them.

10.2. Another important me-
diator’s mission is to ensure that
all parties are informed about the
mediator’s role and nature of the
mediation process, and that all par-
ties understand the terms of the set-
tlement.

A mediator should ensure that
all parties understand and agree
to mediation as a process. The me-
diator plays the leader role in that
process and all the parties need to
understand their relationship to
the mediator. Also it is necessary to
understand the particular actions
and measures the mediator intends
to apply in the development of the
proceedings, including whether and
in what manner the mediator may
help the parties evaluate the likely
outcome of the dispute in court or
arbitration if they cannot reach set-
tlement through mediation.”

In addition, a mediator should be
satisfied that the parties have con-
sidered and understood the terms
of any settlement, and should, if ap-
propriate, advise the parties to seek
legal or other specialized advice.

10.3. A critical role of the media-
tor is the protection of the volun-
tary participation of each party.

The right of the parties to reach
a voluntary agreement is essential
to the mediation process. There-
fore, a mediator should act in the
process so as to increase the parties’
autonomy and their willingness to
consent to mediation.

In most cases that are not court-
ordered®, parties to the mediation

7 Where is the need to talk about mix-
ing mediation to binding arbitration, before
or during a mediation session, the mediator
is called upon to explain how its role may
change the relationship with all the partici-
pants to the mediation process and how such
impact may change on disclosure of infor-
mation that mediator completed until then.
In such a case the parties should be given the
opportunity to select another neutral to con-
duct the arbitration procedure.

8 Court-ordered mediation often carries
an aspect of involuntariness into the process.
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process arrive willing and able
to engage in assisted negotiation.
Therefore, even if the parties have
been ordered to attend the media-
tion, the mediator’s role is to ensure
an agreeable, proficient settlement
based only on a mutual satisfaction.

10.4. Regarding the professional
formation and training of a media-
tor, it is recommendable a mediator
who benefits of sufficient knowl-
edge of the relevant procedural and
substantive issues to be effective in
order to be competent to mediate
the particular matter and issue a
good agreement for the finalization
of the mediation.” The choice of a
mediator is vital and often a deci-
sive step in the mediation process.
It has been rightly said that arbitra-
tion is as good as the arbitrators are
and in mediation this statement is
also true. So, one of the advantages
of mediation is that parties may
choose their neutral from among
those that have the knowledge,
training and experience best suited
for the subject matter of the respec-
tive dispute. It is desirable that the
mediator be a strong personality,
to assume strong leadership and
take the appropriate steps in the
mediation procedure, pointing to
a resistant expeditiously decision
with minimum time and cost ef-
fective. Harmoniously combined
involvement and practical experi-
ence, knowledge in the particular
respective dispute field, applicable
law and relevant industry, with
high intellectual and cultural level,
such persons are the most valuable
potential mediators.

Closely related to the above is
also the idea of a mediator’s repu-
tation, in the sense of balance,
fairness, moral integrity and skill
These qualities are necessary and
also represent benefits for the par-
ties, whose confidence is increased
in the mediation process if the me-
diators possess them.

10.5. Another significant request
for the outcome of the mediation
process is the impartiality of the
mediator, who should remain in-
dependent and neutral throughout
the entire course of the mediation
in order to conduct the process im-
partially. Here other important fea-
tures regarding this aspect emerge:
avoiding any mediator’s bias, tak-
ing into consideration the parties’
backgrounds, personal attributes,
or conduct during the session, or

9  Although not stated anywhere as a
general condition that a mediator need a
law school graduation, most often the me-
diators are elected from the lawyers and uni-
versity professors, as it takes to lead simi-
lar hearings to the general principles of a
fair trial, enforce the law and to give a fi-
nal, recognized internationally and enforce-
able agreement. For example, legal training
is also necessary for the interpretation or the
validity of a contract, to understand and cor-
rectly apply the substantive and procedur-
al rules.
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conduce procesul in mod impartial.
In continuare, alte trasaturi impor-
tante legate de acest aspect: evitarea
oricarel favorizari, ludnd in con-
siderare mediul partilor, atribute
personale sau comportamentul in
timpul sesiunii, sau pe baza unor
cunostinte sau opinii preexistente
despre meritele disputei care este
in curs de mediere. Ca un principiu
bine cunoscut in procedura civila,
un proces drept si cinstit ar trebui
sa fie efectuat de catre un media-
tor, astfe incat fiecare dintre parti
sa beneficieze de oportunitatea
adecvata de a participa. Asemenea,
este important sa eviti dezvaluirea
de informatii care ar putea face una
dintre parti sa puna la indoiala im-
partialitatea mediatorului, asa cum
un mediator ar trebui sa se retraga
daca exista un conflict de interese,
care ar putea cauza indoieli serioase
asupra integritatii procesului.

Odata ce medierea este incheia-
ta, mediatorul se abtine de la orice
tip de comportament care, in mod
rezonabil, ar arunca o urma de in-
doiala asupra integritatii procesului
de mediere. Acest comportament
se refera la o parte, sau avocatul
pentru mediere, atunci cand con-
simtamantul tuturor acestor parti-
cipanti la procesul medierii nu este
dat dezvaluirii. Mediatorul trebuie,
de asemenea, sa evite conflictul de
interese atunci cand recomanda
serviciile altor profesionisti. Daca
un mediator nu este capaibil sa faca
o recomandare personala fara a
crea un conflict de interese posibil
sau real, atunci mediatorul trebie
sa-i indrume spre un serviciu pro-
fesional sau spre o asociatie.

Mediatorul trebuie sa se asigure
ca partile inteleg ca rolul mediato-
rului este acela al unui intermediar
neutru, si nu acela de reprezentant
sau avocat al vreunei parti, deoare-
ce mediatorul trebuie sa se abtina
de la a furniza sfaturi juridice. Me-
diatorul nu trebuie sa ofere sfaturi
juridice partilor. Daca mediatorul
ofera o evaluare a pozitiei unei
parti sau a unui posibil rezultat in
instanta sau curtea de arbitraj, sau
ofera o recomandare cu privire la
acord, atunci mediatorul trebuie sa
se asigure ca partile inteleg ca me-
diatorul nu actioneaza ca si avocat
pentru vreuna dintre parti si ca nu
ofera sfaturi juridice.

Mediatorul trebuie sa fie in mod
particular atent la diferentele de rol
daca vreuna dintre parti nu este
reprezentata de avocat in cadrul
medierii, si trebuie sa explice cu
atentie limitarile impuse de rolul
sau de mediator, si sa obtina in scris
o derogare de reprezentare de la fi-
ecare parte nereprezentata. Daca
mediatorul asista la pregatirea unui
acord de mediere si daca avocatul
vreunei parti nu este prezent, me-
diatorul trebuie sa sfatuiasca fiecare
parte nereprezentata ca acordul sa

fie analizat independent de catre
avocat inainte de executarea lui.

10.6. In ceea ce priveste retra-
gerea mediatorului in anumite
circumstante, merita mentionat ca
mediatorul se poate retrage din ca-
drul procesului daca medierea este
folosita pentru promovarea unui
comportament ilegal, sau pentru
oricare din urmatoarele motive:
lipsa unui consimtamant, un con-
flict de interese care nu a fost sau
nu poate fi derogat, incapacitatea
mediatorului de a ramane impartial,
sau dizabilitatea fizica sau psihica a
mediatorului. In plus, mediatorul
trebuie sa fie constient de nevoia
potentiala de a se retrage daca se
constata ca o nedreptate procedu-
rala sau fundamentala pare sa fi
afectat integritatea procesului de
mediere.

Mediatorul trebuie sa se asigure
ca orice actiune de publicitate sau
de marketing facuta in numele me-
diatorului este adevarata. Mediato-
rul nu trebui sa garanteze rezulta-
te, mai ales daca astfel de garantie
poate fi perceputa ca favorizind un
anume tip de litigant sau industrie
in detrimental alteia.

11. Deoarece medierea este un
proces voluntar, neobligatoriu, care
foloseste un tert pentru a ajuta par-
tile sa ajunga la o solutie benefica
ambelor parti, mediatorul le ajuta
sa ajunga la o solutie prin facilita-
rea comunicarii, promovand, inte-
legind, asistandu-i in identificarea
si explorarea problemelor, intere-
selor si a bazeor posibile pentru un
acord, si in unele cauze, ajuta par-
tile sa evalueze un rezultat posibil
in instanta sau la curtea de arbitraj,
daca nu pot ajunge la o intelegere
prin mediere

Atunci cand este cazul," si dupa
consultarea participantilor, media-
torul va furniza o evaluare si o ana-
liza formala sau informala a cazului,
care sa se axeze pe plusuri si minu-
suri, pe posibilul rezultat la proces.
Destul de des, instrumentele de
analiza ale riscului sunt folosite
in procesul de evaluare. Evaluarea
mediatorului este simplu doar asta
si nimic mai mult; nu are efect asu-
pra partilor, decét daca acestea aleg
contrariul."

Mediatorul de multe ori va acti-
ona ca “avocatul diavolului” pentru
a vedea cét sunt de realiste pozitii-
le participantilor, si ce este posibil,
luand in considerare alternativa ne-
ajungerii la acord. Mediatorul ade-
sea asista partile sa-si prioritizeze
interesele i optiunile pentru acord
si sa-si analizeze plusurile si minu-
surile. Mediatorul va conclucra cu
avocatul pentru a finaliza acordul

10 Tn mod general, majoritatea medie-
rilor incep cu mediatorul pe post de facilita-
tor, nu evaluator. O evaluare timpurie poate
fi considerate baza distrugerii eficientei me-
diatorului de a actiona ca o persoana neutra.
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based on any pre-existing knowl-
edge of or opinion about the merits
of the dispute being mediated. As a
well-known principle in civil proce-
dure, a due and fair process should
be carried out by the mediator, so
that each party may benefit from an
adequate opportunity to participate
therein. Likewise it is important to
avoid the disclosure of any infor-
mation that reasonably could lead
a party to question the mediator’s
impartiality, as a mediator should
withdraw if a conflict of interest ex-
ists that could cause serious doubt
on the integrity of the process.

Once mediation is finished, the
mediator is held to desist from any
conduct that reasonably would cast
doubt on the integrity of the media-
tion process. This conduct refers to
a party, or counsel to the mediation,
when the consent of all these par-
ticipants to the mediation process
is not given to the disclosure. This
does not preclude the mediator
from serving as a mediator or in
another dispute resolution capacity
with a party, or counsel involved in
the prior mediation.

A mediator should also avoid
conflicts of interest in recommend-
ing the services of other profes-
sionals. If a mediator is unable to
make a personal recommendation
without creating a potential or ac-
tual conflict of interest, the media-
tor should so advise the parties and
refer them to a professional referral
service or association.

A mediator should ensure that
the parties understand that the
mediator’s role is that of neutral in-
termediary, not that of representa-
tive of or advocate for any party,
as a mediator should refrain from
providing legal advice. A mediator
should not offer legal advice to a
party. If a mediator offers an evalu-
ation of a party’s position or of the
likely outcome in court or arbitra-
tion, or offers a recommendation
with regard to settlement, the medi-
ator should ensure that the parties
understand that the mediator is not
acting as an attorney for any party
and is not providing legal advice.

A mediator should be particu-
larly sensitive to role differences if
any party is unrepresented by coun-
sel at the mediation, and should
explain carefully the limitations
of the mediator’s role, and obtain
a written waiver of representation
from each unrepresented party. If a
mediator assists in the preparation
of a settlement agreement and if
counsel for any party is not present,
the mediator should advise each
unrepresented party to have the
agreement independently reviewed
by counsel prior to executing it.

10.6. Regarding the withdrawal
of a mediator under certain cir-
cumstances, it is to be noted that
a mediator should withdraw from

the process if the mediation is be-
ing used to further illegal conduct,
or for any of the reasons as follows:
lack of informed consent, a conflict
of interest that has not or cannot
be waived, a mediator’s inability to
remain impartial, or a mediator’s
physical or mental disability. In ad-
dition, a mediator should be aware
of the potential need to withdraw
from the case if procedural or sub-
stantive unfairness appears to have
undermined the integrity of the
mediation process.

A mediator should ensure that
any advertising or other marketing
conducted on the mediator’s behalf
is truthful. A mediator should not
guarantee results, especially if such
guarantee could be perceived as
favouring one type of disputant or
industry over another.

11. As mediation is a voluntary,
non-binding process, using a neu-
tral third party to help the parties
reach a mutually beneficial resolu-
tion of their dispute, a mediator
helps the parties reach a resolution
by facilitating communication, pro-
moting understanding, assisting
them in identifying and exploring
issues, interests and possible bases
for agreement, and in some mat-
ters, helping parties evaluate the
likely outcome in court or arbitra-
tion if they cannot reach settlement
through mediation.

When appropriate, and in
consultation with the participants,
mediators will provide a formal or
informal evaluation and analysis of
the case, to focus on strengths and
weaknesses, the likely outcome at
trial, and value the case. Quite of-
ten, risk analysis tools are used in
the evaluative process. A mediator’s
evaluation is simply that and noth-
ing more; it is not binding upon the
parties unless the parties agree to
the contrary."

The mediator will often act as
the ‘devils advocate’ to explore
how realistic the positions of the
participants are, and what is pos-
sible considering the no agreement
alternative. The mediator often as-
sists parties to prioritize interests
and options for settlement and to
assess the relative strengths and
weaknesses of positions. The me-
diator will work with counsel to
finalize a settlement agreement and
determine the procedures neces-
sary for implementation since the
mediator needs to be available to
provide assistance throughout the
whole process. Once settlement is
achieved, the mediator will record
it for signature immediately to pre-
vent second thoughts from destroy-

10 Generally, most mediations com-
mence with the mediator as a facilitator, not
an evaluator. An early evaluation might be
considered grounds for destroying the effec-
tiveness of a mediator to act as a neutral.

11 JAMS Mediation Guide.



de mediere si a determina procedu-
rile necesare pentru implementare,
din moment ce mediatorul trebuie
sa fie disponibil pentru a asigura
asistenta pe intreaga durata a pro-
cesului. Dupa ce se ajunge la un
acord, mediatorul il va inregistra
pentru semnatura imediat, pentru
a impiedica partile sa se razgan-
deasca si astfel sa distruga un bun
aranjament.”

12. Legislatia

In Romania, nu ar exista niciun
obstacol pentru a avea recursul la
medierea extrajuridica ca si instru-
ment de management al litigiulu,
dar nu s-au facut progrese semnifi-
cative in acest domeniu pana acum.
Medierea in cauzele civile si comer-
ciale de abia s-a nascut, iar practi-
ca se migca incet spre promovarea
medierii. Dispozitivul legislativ a
fost adoptat in mai 2006, prin Le-
gea 192/2006 privind medierea si
organizarea profesiei de mediator
si amendata in decembrie 2009
de Legea 370/2009 si Ordonan-
ta nr. 13/2010 care amendeaza si
completeaza anumite acte norma-
tive in domeniul justitiei, pentru a
transpune Directiva 2006/123/EC a
Parlmentului European si a Consi-
liului, emisa pe 12 decembrie 2006,
cu privire la serviciile de pe piata
interna (in continuare denumita
“Legea”), cu scopul de a implementa
cerintele Directivei UE asupra Me-
dierii nr. 52 /2008 (in continuare
denumita “Directiva”).13

12.1. Directiva a fost obiectul
unei perioade de gestatie prelun-
gita, discutiile despre adoptarea ei
de catre politicienii europeni ince-
péand in anii *90." Aceasta se inscrie
in politica Uniunii Europene de a
dezvolta o zona a libertatii, securi-
tatii si justitiei, prin incercarea de a
facilita cooperarea juridica in cau-
ze care sunt necesare pentru buna
functionare a pietelor interne, prin
asigurarea accesului la justitie in
disputele care se nasc din tranzacti-
ile civile si comerciale din intreaga
Europa.’

Mai exact, cauta sa promoveze
si sa incurajeze utilizarea eficienta
a medierii in anumite cauze civile
si comerciale de pe piata interna si
sa asigure o relatie echilibrata intre
mediere pe de o parte si procedu-
rile dinaintea instanantelor Statelor
Membre sau tribunalele de arbitraj,

12 Ibidem.

13 Directiva 2008/52 privind anumite
aspecte ale medierii comerciale si civile, O]
L136/3.

14  G. Blanke, The Mediation Directive:
What Will It Mean for Us?, (Arbitration - The
International Journal of Arbitration, Media-
tion and Dispute Management, Vol.74, No.4,
November 2008), 441-443,

15 In mod particular, intalnirea Consi-
liului European in Tampere pe 15-16 octom-
brie, 1999, prin care se cerea adoptarea de
catre Statele Membre a procedurilor alterna-
tive, extrajudiciare, cu scopul de a facilita un
mai bun acces la justitie.

pe de alta parte.

Initiativa urmareste concluziile
metodelor alternative de rezolvare
a disputelor conform legii civile si
comerciale, adoptata de Consiliul
European in mai 2000 si Carta
Verde a Comisiei Europene privind
solutionarea alternativa a dispute-
lor in legea civila si comerciala din
aprilie 2002," care a initiat o con-
sultare publica la scara larga cu Sta-
tele Membre si partile interesate de
masuri potrivite pentru a promova
utilizarea medierii. Directiva este
aplicabila tuturor Statelor Membre,
cu exceptia Danemarcei, care bene-
ficiaza de un opt-out,'® si care cere
Statelor Membre sa adopte imple-
mentarea la nivel national a masu-
rilor pana pe 21 mai, 2011.

Directiva se aplica tuturor ca-
uzelor civile si comerciale, cu ex-
ceptia celor care nu sunt la dispo-
zitia partilor prin legea aplicabila
relevanta, cum ar fi cazurile refe-
ritoare la venit, vama sau cauze
administrative si aspectelor de res-
ponsabilitate, care deriva in contex-
tual actelor de stat. Se aplica numai
disputelor transfrontaliere in inte-
lesul Directivei,” chiar daca Statele
Membre ar fi libere sa extinda apli-
carea ei asupra disputelor interne.
Prevederile Articolului 2 (2) sunt
foarte inteligente,” avind in vedere
ca in scopul caracterului de confl-
dentialitate a medierii, s-a extins
definirea disputei transfrontaliere
la acele dispute in care, chiar daca
persoanele domiciliau in acelasi
Stat Membru, procedurile juridice
sau de arbitraj urmand medierii
vor fi incepute in alt stat membru.
Astfel, conducind medierea in afa-
ra granitelor, in alt Stat Membru, nu
va absolvi mediatorii de obligatiile
lor legate de confidentialitate.

Directiva a implementat trei
recomandari cheie care fusesera
facute de comunitatea medierii in
timpul procesului de consultare:
in legatura cu confidentialitatea, '

16 Disponibil pe www.consilium.europa.eu

17 Green Paper on alternative dispute re-
solution in civil and commercial law, (Brussels,
19 April 2002), COM (2002), 196 final.

18  Articolele 1 si 2 ale Protocolului pri-
vind pozitia Danemarcei, anexat Tratatului
Uniunii Europene si Tratatul care infiintea-
za Comunitatea Europeana.

19 Adica acolo unde cel putin una din-
tre parti este domiciliata intr-un Stat Mem-
bru, altul decét al celorlalte parti, in una
din urmatoarele situatii: (i) in care partile
au fost de acord sa apeleze la mediere dupa
ce disputa s-a iscat; (ii) in care medierea este
ordonata de catre instanta ; (iii) obligatia de
a folosi medierea deriva din legea nationa-
la; sau (iv) in care instant a invitat partile sa
apeleze la mediere pentru a-si rezolva dispu-
ta: Directiva 2008/52 Articol 2 (1).

20 M. Kallipetis Q.C., la seminarul ti-
nut in Londra pe 15 iulie, 2008, privind
semnificatia Directivei pentru solutuona-
rea eficienta a disputelor in Europa. Vezi G.
Blanke, The Mediation Directive, 442.

21 Articolul 7 proteja principiul confi-

dentialitatii in procedurile de mediere, stipu-
land ca mediatorii nu pot fi obligati sa mar-

ing a good agreement."

12. Legislation

In Romania, there would be no
obstacle to having recourse to ex-
trajudicial mediation as an instru-
ment of litigation management,
but there has been no significant
breakthrough in this field as of this
date. The mediation in civil and
commercial matters is just being
born and practice is slowly moving
towards promoting mediation. The
legislative device was adopted in
May 2006, with Law no. 192/2006
on the mediation and the organiza-
tion of the profession of mediator
and amended in December 2009
by Law no. 370/2009 and Ordi-
nance no. 13/2010 amending and
completing certain normative acts
in the field of justice in order to
transpose Directive 2006/123/EC
of the European Parliament and
the Council of 12 December 2006
on services in the domestic market
(hereinafter called the ‘Law’), in
order to implement the requests of
the Mediation Directive EU Direc-
tive 2008/52 (hereinafter called the
‘Directive)).”®

12.1. The Directive has been sub-
ject to a protracted gestation period,
discussions on its adoption by the Eu-
ropean policy-makers having com-
menced in the 1990s." It subscribes
to the European Unions policy of
developing an area of freedom, se-
curity and justice by seeking to facili-
tate judicial cooperation in matters
necessary for the proper functioning
on the internal market, by providing
access to justice in disputes arising
from Europe-wide commercial and
civil law transactions.”

More specifically, it seeks to pro-
mote and encourage the effective
use of mediation in certain civil and
commercial matters in the internal
market and to ensure a balanced
relationship between mediation
on the one hand and proceedings
before the member State Courts or
arbitration tribunals on the other.

The initiative follows the con-
clusions of alternative methods of
settling disputes under civil and
commercial law, adopted by the
European Council in May 2000
and the European Commission’s
Green Paper on alternative dispute
resolution in civil and commercial

12 Ibidem.

13 Directive 2008/52 on certain aspects
of mediation in civil and commercial mat-
ters, O] L136/3.

14 G. Blanke, The Mediation Directi-
ve: What Will It Mean for Us?, (Arbitrati-
on - The International Journal of Arbitration,
Mediation and Dispute Management, Vol.74,
No.4, November 2008), 441-443.

15 In particular as per the European
Council's meeting in Tampere on October
15-16, 1999, calling for the adoption by the
Member States of alternative, extra-judicial
procedures with a view to facilitating better
access to justice.

16  Available at www.consilium.europa.eu

medierea, tehnica si arta

law of April 2002, which initiated
a widespread public consultation
process with the Member States
and interested parties on suitable
measures to promote the use of
mediation. The Directive is binding
upon all the Member States, except
for Denmark, which benefits from
an opt-out,” and requires member
States to adopt appropriate national
implementation measures before
May 21, 2011.

The Directive applies to all civil
and commercial matters, except
those not at the parties’ disposal
under the relevant applicable law,
such as revenue, customs or admin-
istrative matters and liability issues
arising within the context of acts of
State. It applies only to cross-border
disputes within the meaning of the
Directive,” even though Member
States would be free to extend its
application to domestic disputes.
The provisions of Article 2 (2) are
very clever,” given that for the
purposes of mediation confidenti-
ality, they extended the definition
of cross-border dispute to those
disputes in which, even though the
parties were domiciled in the same
Member State, judicial proceedings
or arbitration following mediation
would be commenced in another
Member State. Therefore, holding
a mediation abroad, in another
Member State, will not absolve me-
diators from their confidentiality
obligations.

The Directive implemented three
key recommendations that had
been made by the mediation com-
munity during the consultation pro-
cess: in relation to confidentiality,!
the enforceability of settlement
agreements through the European
Union?, and national limitation

17 Green Paper on alternative dispute re-
solution in civil and commercial law, (Brussels,
19 April 2002), COM (2002), 196 final.

18 Articles 1 and 2 of the Protocol on
the position of Denmark, annexed to the
Treaty on the European Union and the Treaty
establishing the European Community.

19 ie., where at least one party is domi-
ciled in a Member State other than that of
any other party on one of the following da-
tes: (i) on which the parties have agreed to
resort to mediation after the dispute has ari-
sen; (i) on which mediation is ordered by a
court; (iii) an obligation to use mediation
arises under national law; or (iv) on which a
court has invited the parties to resort to me-
diation in order to settle the dispute: Directi-
ve 2008/52 Article 2 (1).

20 M. Kallipetis Q.C,, at the breakfast
seminar held in London on July 15, 2008,
on the meaning of the Directive for effecti-
ve dispute resolution across Europe. See G.
Blanke, The Mediation Directive, 442.

21 Article 7 enshrined the principle of
confidentiality in mediation proceedings, sti-
pulating the mediators could not be compel-
led to give evidence in court State concerned.
The importance of this provision was further
corroborated by expressly allowing Member
States to adopt even stricter standards to pro-
tect the confidentiality of mediation.

22 Pursuant to Article 6 of the Direc-
tive, Member States were obliged to set up a
mechanism that ensured that mediation set-
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aplicarea acordurilor in cadrul Uni-
unii Europene,? si limitarea natio-
nala si perioadele de prescriere.”

Mai exista de asemenea doua
prevederi cheie in sprijinul si pro-
movarea medierii in cadrul State-
lor Membre. Prima, in Articolul 4,
obligatia din partea Statelor Mem-
bre sa promoveze si sa asigure for-
mare profesionala adecvata a medi-
atorilor si dezvoltarea nivelului de
aderare a mediatorilor la un cod
voluntar de comportament. A doua,
in Articolul 5, dreptul judecatorilor
din cadrul Statelor Membre sa
invite partile sa medieze si
dreptul Statelor Membre
sa faca medierea obli-
gatorie, cu conditia ca
accesul la instanta de
judecata sa fie asigurat,
in cazul in care medierea
esueaza.

In special nou-venitii
din Europa de Est beneficia-
sera pana atunci de formare
in mediere extensiva, iar
medierea, nu numai din
ratiuni istorice, parea sa
fie bine stabilita in Est.
Directiva s-a straduit sa
evite orice violare a Artico-
lului 6 din Conventia Europeana a
Drepturilor Omului,* ce protejeaza
dreptul individului la un proces co-
rect, si deci accesul la instanta.

In concluzie, acestea sunt cé-
teva aspecte practice care trebuie
rezolvate in timpul procesului de
implementare a Directivei la nivel
de Stat Membru. In particular, le-
gislaturile nationale vor trebui sa-si
puna intrebarea daca medierea ar
trebui sa fie facuta obligatorie, in
acceptiunea Articolului 5, si daca,
conform Articolului 7, legislaturile
nationale ar trebui sa asigure privi-
legiul expres al medierii, si daca da,
in ce circumstante acesta se poate
deroga.”

Beneficiul®® Directivei este acela

turiseasca intr-o instanta de stat, importanta
acestei prevederi a fost mai tarziu intarita
prin permiterea Statelor Membre sa adopte
standarde si mai stricte pentru a proteja con-
fidentialitatea medierii.

22 Caurmare a articolului 6 din Direc-
tiva, Statele Membre erau obligate sa elabo-
reze un mecanism care sa asigure ca acor-
durile de mediere vor fi aplicabile inaintea
instantelor Statelor Membre la cererea par-
tilor.

23 Articolul 8 a fost creat pentru a asigu-
ra ca Statele Membre pun in vigoare legislatii
relevante pentru a suspenda limitarile natio-
nale si perioadele de prescriere cit timp par-
tile mediau, pentru a le permite accesul co-
rect la justitie, in cazul in care medierea esua.

24 Conventia Europeana privind Dreptu-
rile Omului (Roma, 4 noiembrie, 1950).

25 Sir Henry Brooke la seminarul tinut in

Londra pe 15 iulie, 2008, privind semnifica-
tia Directivei pentru solutuonarea eficienta a

disputelor in Europa See G. Blanke, The Me-

diation Directive, 443.

26 P. Howell-Richardson, la seminarul ti-
nut in Londra pe 15 iulie, 2008, privind sem-
nificatia Directivei pentru solutuonarea efi-

cienta a disputelor in Europa. See G. Blanke,
The Mediation Directive, 443.

ca va face mai atractiva initierea
procedurilor de mediere in afara
granitelor. In plus, pe langa faptul
ca tinteste la crearea unui cadru co-
mun al procedurilor de mediere in
Europa, se asteapta ca Directiva sa
duca la stabilirea unor liste de me-
diatori la nivel european, astfel per-
mitand partilor sa aleaga un
mediator dintr-o gama mai
larga de experienta juridi-
ca si expertiza profesiona-
la; iar profesia de mediator
in Europa ar beneficia de

0 oportunitate mai

buna de a

A

in-
vata de la
altul si de a prospera,
datorita infuziei de
diversitate culturala in
procesul de mediere.
Prevederile de apli-
care ale Directivei au
sustinut o importanta
speciala pentru compa-
niile tranfrontaliere care
opereaza pe piata interna.

12.2. In ceea ce priveste me-
dierea in Romania, in cauzele ci-
vile si comerciale, medierea este
posibila in toate cazurile in care
legea nu cere altfel, iar judecatorul
informeaza partile cu privire la po-
sibilitatea de a apela la ea. El poate,
de asemenea, sa sfatuiasca partile
sa recurga la ea, dar nu poate sa o
ordone.

Domeniile in care procedura
medierii este in general utilizata
pentru a reglementa conflicte sunt:
domeniul comercial, dreptul de
familie si conflicte la legea muncii
(mediere pentru incheierea unor
contracte colective de munca la
nivel national, la nivel de filial sau
companie). Nu in ultimul rand, Le-
gea romana a medierii se mai refe-
ra si la alte domenii: dreptul civil,
dreptul protectiei consumatorului
si legea penala, dar ultima poate
constitui scopul legii medierii in ca-
zul infractiunilor pentru care legea
prevede ca responsabilitatea penala
este inlaturata prin retragerea plan-
geril preliminare sau prin reconci-
liere. Medierea in cauzele penale
nu poate fl impusa nici uneia dintre
parti, dar trebuie sa fie acceptata si
de victima si de faptuitor. Medierea
poate avea loc numai daca se asigu-
ra dreptul fiecarei parti la asistenta

and prescription periods.”

There are also two further key
provisions in supporting and pro-
moting of mediation across the
Member States. Firstly, in Article
4, an obligation on the part of the
Member States to promote and
provide adequate training for me-

diators and the development

of the adherence by media-

tors to a voluntary code

of conduct. And secondly,

in Article 5, the right of

Member State judges to

invite parties to

mediate

and
the right
for  Member

States to make mediation
compulsory provided access
to the courts was ensured if

the mediation failed.
Especially the Eastern
European newcomers to
the European Union had
to date been benefiting from
extensive mediation training
and that mediation, not for histori-
cal reasons alone, appeared to be
well established in the East. The

Directive sought to avoid any vio-

lation of Article 6 of the European

Convention of Human Rights,

which protects the individuals

right to a far trial and hence access
to court.

In conclusion, these are some
practical issues that would have to
be resolved during the implemen-
tation process of the Directive at
the Member State level. In particu-
lar, national legislatures would have
to pose the question as to whether
mediation should be made compul-
sory within the meaning of Article
5 and whether, under Article 7, na-
tional legislatures should provide
for an express mediation privilege
and, if so, in what circumstances
this could be waived.”

tlement agreements would be enforceable
before the Member State courts at the par-
ties’ request.

23 Article 8 was to ensure tat Member
States put in place relevant legislation to sus-
pend national limitation and prescription peri-
ods whilst parties mediate, so as to allow them
fair access to justice should the mediation fail.

24 European Convention on Human
Rights (Rome, November 4, 1950).

25 Sir Henry Brooke at the breakfast
seminar held in London on July 15, 2008,

The benefit* of the Directive is
that it would offer in terms of ren-
dering it more attractive to initi-
ate mediation proceedings abroad.
Moreover, apart from aiming to
create a common framework for
mediation proceedings across Eu-
rope, the Directive could be expect-
ed to give rise to the establishment
of Europe-wide lists of mediators
allowing parties to choose media-
tors from a wider pool of legal back-
ground and professional exper-
tise; and the mediation profession
across Europe would benefit from
an enhanced opportunity to

learn from each other and

prosper from the cultural
diversity infused in the
mediation process. The
enforceability  provisions
of the Directive sustained
special significance for the
cross-border companies op-
erating in the internal market.
12.2. Regarding the media-
tion in Romania, in civil and
commercial matters, the
mediation is possible in all
the cases where the law does
not request it differently, and
the judge informs the parties of the
possibility of resorting to it. He can
also advise them to have recourse
to it, but cannot order it.

The fields in which the procedure
of mediation is generally used cur-
rently to regulate conflicts are the
commercial field, the family law
and the labour law (mediation for
conclusion of the collective agree-
ments at the national level, branch
or company). Nonetheless, the
Romanian mediation Law also
refers to other kind of fields: civil
law, consumer’s protection law and
criminal law as well, but the lat-
ter can constitute the scope of the
mediation Law only in the case of-
fenses for which the law provides
that criminal liability is removed
by withdrawing the preliminary
complaint or by reconciliation. Me-
diation in criminal matters cannot
be imposed on any of the parties,
but must be accepted both by the
victim and the perpetrator. Media-
tion can take place only by ensuring
each party’s right to legal assistance.

The parties can refer to the front
mediation as during the lawsuit.

The mediator is selected by mu-
tual agreement between the parties.
He is an ‘authorized person, who
profits from the approval of the
Council of mediation, in load of
the regulation of the profession. So
the statute of the mediator is that of
a liberal profession, near to that of

on the meaning of the Directive for effecti-
ve dispute resolution across Europe. See G.
Blanke, The Mediation Directive, 443.

26 P.  Howell-Richardson, at the
breakfast seminar held in London on July
15,2008, on the meaning of the Directive for
effective dispute resolution across Europe.
See G. Blanke, The Mediation Directive, 443.



juridica.

Mediatorul este selectat prin
acord comun de catre parti. El este ‘o
persoana autorizata,” care profita de
aprobarea Consiliului Medierii, cu
respectarea regulamentelor profesi-
el. Asadar, statutul mediatorului este
acela al unei profesii liberale, alaturi
de cel al notarilor publici, avocatilor,
doctorilor, arhitectilor etc.

Mediatorii sunt remunerati de
catre partile mediate, in baza con-
tractului de mediere. Cheltuielile
nu pot fi luate ca si cheltuieli in
baza asitentei juridice. Deoarece
procedura este foarte noua, Mi-
nisterul Justitiei este inca in faza
promovarii medierii prin interme-
diul profesionistilor (in prezent se
desfasoara un program institutio-
nal de infratire PHARE, codus de
austrieci).

Accesoriile negocierilor si susti-
nerea mediatorului sunt confidenti-
ale. Acestea nu pot fi folosite ca pro-
ba in cadrul procedurilor juridice
sau de arbitraj, numai daca partile
hotarasc altfel sau legea o cere.

Mediatorul are obligatia sa men-
tina secretul tututor informatiilor si
documentelor care au fost prezen-
tate sau acceptate in timpul activita-
tii de mediere, chiar daca s-a inche-
iat calitatea sa de mediator. Acesta
trebuie sa informeze participantii
in procedurile de mediere despre
obligatia de a mentine confidentia-
litatea §i poate cere sa se semneze
un acord de confidentialitate la
sfarsit.

Acordul partilor cu privire la
procedurile de mediere nu afectea-
za dreptul acestora de a cere curtii
juridice sau curtii de arbitraj sa se
ocupe de conflictele lor, mai ales
pentru cauzele nerezolvate prin
procedura medierii.

Daca datorita medierii, partile se
pun de acord asupra unei solutii in
timpul unui litgiu in fata instantei,
judecatorul poate omologa si con-
trola conformitatea sa cu regulile
aplicabile, dand o decizie in aceasta
privinta, daca partile o cer, iar in-
stanta va ordona restituirea taxei
de timbru la cererea partilor. Daca
medierea nu are succes, partile pot
cere Curtii sa decida cazul.

Este important de mentionat
ca acordul partilor in cadrul pro-
cedurii de mediere poate fi inre-
gistrat, ad probationem, intr-un
document scris care are valoare
sub semnatura privata (document
executat in privat); pentru a da
forta §i valoarea unui document au-
tentic, partile pot proceda in doua
feluri, o abordare extrajuridica si
una juridica, in functie de mo-
mentul in care medierea a aparut.
Potrivit art. 59 din Legea 192/2006
cu toate amendamentele si comple-
tarile ulterioare, daca partile ajung
la un acord, el poate fi verificat de
catre un notar public pentru auten-
ticitate, sau, acolo unde este cazul,

partile pot face obiectul unui con-
trol juridic efectuat de o instanta
de stat pentru o decizie oficiala a
tranzactiei partilor, astfel obtinand
aplicabilitate.

In conformitate cu prevederile
legii citate mai sus, judecatorii nu
pot deveni mediatori. Prevederile
acestei legi se aplica numai medierii
voluntare. Astfel, mediatorul poate
fi desemnat de partile insesi. Legea
da judecatorilor dreptul de a incu-
raja partile sa-si rezolve conflictul
printr-un acord comun, iar partile
pot cere sa fie urmate de o omolo-
gare judiciara. Aceasta permite ob-
tinerea unei decizii executorii.

In ciuda acestor modificari ale
legii, medierea este aproape ne-
cunoscuta in procedurile juridice
din Roménia. Asadar, putem con-
cluziona ca nu exista o traditie a
medierii ca metoda alternativa de
rezolvare a conflictelor. Pe langa
Legea medierii, fara o inregis-
trare in Codul Civil si Codul de
Procedura Civila, nu dispunem
de instrumentele necesare pentru
a introduce acest mod alternativ.
Prevederile noului Cod Civil vor
intra in vigoare probabil in 2011,
dar integrarea medierii in cadrul
procedurilor legale necesita o
schimbare totala a regulamente-
lor procedurale, accesul medierii
la costuri mai mici sau gratis in
anumite cazuri, schimbare a men-
talitatii din partea actorilor din
domeniul juridic, largirea cadrului
formarii mediatorilor.

Speram ca medierea juridica isi
va ocupa locul treptat in Roma-
nia. Integrarea medierii la nivelul
instantei, ca o parte organica a
procedurilor juridice este de abia
la inceput, chiar si in tarile euro-
pene, si este un proces care este
departe de a fi terminat. Trebuie
sa recunoastem ca introducerea
unui astfel de program obliga sis-
temul sa-si reconsidere metodele
de furnizare a justitiei. In loc de a
pune accentul pe cazul judiciar si
proceduri, o abordare mai globala
trebuie sa fie adoptata, axdndu-se
pe conflictul insusi si pe relatia
disfunctionala dintre parti. Dia-
gnosticul conflictului dintre parti
ar trebui disociat de mijloacele
puse in aplicare pentru rezolvarea
lui. Trebuie, deci, sa devina posibil,
pe baza consensuala, epuizarea
modurilor alternative de rezolvare
a conflictelor inainte de a apela la
procedura traditionala a litigiului
judiciar.

Urmand regulile fundamentale
ale justitiei contradictorii, recursul
la litigiu trebuie sa ramana ultima
optiune, atunci cand celelalte meto-
de, care sunt mai putin rigide si mai
democratice, au esuat sau sunt im-
posibil de implementat, date fiind
anumite circumstante. ]

- continuarea in numarul urmator -

the public notaries, lawyers, medi-
cine doctors, architects, etc.

Mediators are remunerated by
the mediated parties themselves,
within the framework of their me-
diation contract. The expenses can-
not currently be taken as charges
within the framework of the juridi-
cal assistance. The procedure being
very new, the Ministry of justice
is still in the phase of promotion
of the mediation with the profes-
sionals (an institutional twinning
PHARE light in progress is led by
the Austrians).

The accompaniment of the nego-
tiations and the support of the me-
diator are confidential with regard
to thirds. These cannot be used as
evidence in the legal or arbitra-
tion procedures, except differently
agreed by the parties or envisaged
by the law.

The mediator has the obligation
to maintain the secrecy of all infor-
mation and of all the documents
having been drawn up or accepted
during his activity of mediation,
even if his quality of mediator has
ended. The mediator must inform
the participants in the procedure
of mediation on the obligation to
maintain the confidentiality and he
can ask that an agreement of confi-
dentiality be signed to this end.

The parties agreement relating
to the mediation procedure does
not affect the right of the parties
to seize the judicial Court or the
arbitration Court to deal with their
conflicts or especially for the issues
not solved by mediation procedure.

If thanks to mediation, the par-
ties agree on a solution during the
litigation procedure in front of the
Court, the judge can homologate
and control its conformity with
the applicable rules rendering a
decision in this respect and, if the
parties so request, the court shall
order the return of stamp duty at
the request of the parties. If the
mediation is unsuccessful, the par-
ties can seize the Court to decide
the case.

It is important to mention that
the parties agreement under me-
diation procedure may be recorded,
ad probationem, in a written docu-
ment that has value under private
signature (privately executed docu-
ment). To give the force and value
of an authenticated document,
the parties can proceed in two
ways, an extrajudiciary approach
and a judiciary one, depending
on when the mediation occurred.
According to Article 59 of Law no.
192/2006 with all amendments and
additions, if the parties reach an
agreement it can be checked for
authentication of public notary for
authentication or, where appropri-
ate the parties may be subject to
legal control by the ordinary state
court for an official decision of the
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parties transaction, thereby obtain-
ing enforcement.

In conformity with the provi-
sions of the above quoted Law, judg-
es cannot become mediators. The
provisions of this Law only apply to
voluntary mediation. The mediator
may thus be designated by the par-
ties themselves. The Law gives the
judges the right to encourage the
parties to settle their conflict by a
mutual agreement and the parties
can ask to be followed by a judicial
homologation. This permits obtain-
ing of an enforceable decision.

Notwithstanding these modi-
fications of the Law, mediation is
almost unknown in legal proceed-
ings in Romania. So we can con-
clude that there is no tradition of
mediation as an alternative method
of conflict settlement. Beside the
mediation Law, without an in-
scription in the Civil Code and
in the Procedural Civil Code, we
do not dispose of the procedural
tools to introduce this alternative
mode. The provisions of the new
Civil Code will probably come into
force in 2011, but the integration
of mediation in legal proceedings
requires a complete change in the
procedural rules, the access of me-
diation at lower costs or for free in
certain cases, the change of mental-
ity on the part of the judicial actors,
the enlargement of the framework
of mediators training.

We hope that judicial mediation
will progressively take its place in
Romania. The integration of me-
diation within the Court, as an
organic part of the legal proceed-
ings is only at the beginning, even
in European countries, and it is a
process that is far from being fin-
ished. We have to recognize that
the introduction of such a program
obliges the system to reconsider its
method of rendering justice. In-
stead of putting the accent on the
judicial case and the proceedings,
a more global approach has to be
adopted, putting the emphasis on
the conflict itself and the dysfunc-
tional relationship between the
parties. Diagnostic of the conflict
between the parties should be dis-
sociated from the means put in
place to resolve it. It has to become
thus possible, on a consensual
basis, to exhaust the alternative
modes of settlement of conflicts
before having recourse to the clas-
sic and traditional procedure of ju-
dicial litigation.

Following the fundamental
rules of contradictory justice, the
recourse to litigation must remain
the last recourse, when the other
methods, which are less rigid and
more democratic, have failed or are
impossible to implement in the cir-
cumstances. u

- To be continued -
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MEDIERE SI CONFLICT*

MEDIATION AND CONFLICT*

Analiza conflictului - Sume de dispute (partea a 2-a)
*Bucuresti, Editura Rotech Pro, 2010, ISBN 978-973-8285-61-3

MEDIEREA - EFECT/ELEMENT AL GLOBALIZARII
Sisteme si coduri de decriptare

stfel, putem determina mo-
Ativagia si tipul de raspuns la

conflict analizind dinamica
individuala, prin stabilirea coor-
donatelor care stabilesc conturarea
personalitatii, si anume:

o Istoricul individual, wvalorile,
identitatea sociald, emotiile cog-
nitive, sistemul de comunicare
(modalitatea de decriptare a me-
sajului, interpretarea personald);

o Dar sinevoile antamate in gene-
rarea conflictului, acestea fiind
dispuse pe o scard ierarhica intr-
o structurd piramidald plecand
din zona bazei, nevoi fundamen-
tale, fiziologice, urmate de nevoi
de sigurantd, nevoi sociale, apar-
tenent, afectivitate, nevoi de sti-
md, statut, respect, nevoi de auto-
realizare (piramida lui Maslow).
Pe mésura ce nevoile sunt identi-

ficate mai jos pe piramida necesita-
tilor, acestea pot fi compatibilizate
printr-o generare redusa de optiuni,
fiind limitate la nivelul la care sunt
nascute, astfel, daca nevoile sunt
situate pe treapta inferioard ulti-
md, in zona necesitatilor fiziologice,
aceste se vor compatibiliza doar in
acea zond, incercarea de compen-
sare a unei nevoi fiziologice prin
alt gen de necesitate care poate fi
identificatd pe treptele superioare
ale piramidei este imposibild.

Pe masurd ce aceste nevoi sunt
situate pe treptele superioare, aces-
tea isi pot stabili corespondent atét
la nivelul treptei unde s-a nascut
nevoia, cit si la nivelul treptelor
inferioare.

Consecinta identificarii nevoilor
reprezinta stabilirea unei strategii
in orientarea comunicdrii citre zo-
nele unde se pot genera optiuni si
satisface necesitdtile determinate.

Satisfacerea nevoilor reprezinta
un proces complex de compatibili-
zare a perceptiilor si de identificare
a resurselor.

Consumul de resurse creste di-
rect proportional cu nivelul unde se
identificd nevoia: cit mai spre baza
piramidei - resurse consumate
mari, cit mai spre varful piramidei
- resurse consumate mici.

In functie de nivelul unde nevoia
a fost identificata, solutiile oscilea-
z4: cu cét sunt mai sus pe nivelul
piramidei, cu atat exista mai multe
solutii de stingere a conflictului, cu
ct sunt mai jos pe piramida, cu atét
existd mai putine solutii de stingere
a conflictului.

Pentru stingerea conflictului este
necesar ca acesta sa treaca prin toa-
te etapele, de la atitudinea latentd
citre atitudinea asumatd, consti-
entd, apoi cétre atitudinea de recu-
noastere si atitudinea de identifica-
re a solutiilor de stingere.

Conflictul poate fi analizat prin
aplicarea curbei lui Gaus.

Contflictul se dezvoltd prin acu-
mularea de argumente si contraar-
gumente care determind o ascen-
siune a acestuia pand in zona de
identificare de optiuni, fiind punc-
tul maxim de escaladare. Subiectii
conflictului ajung sd caute optiuni,
fiind la limita maxima a intensitatii
conflictului, zona unde gestionarea
acestuia devine dificild, iar o acu-
tizare peste acest prag reprezinta
sciparea acestuia din parametrii
suportabilitatii.

Identificarea de optiuni repre-
zintd raspunsul pértilor la pragul
de suportabilitate, fiind o reactie de
respingere a atitudinii conflictuale
prin cdutarea de modalitati de stin-
gere din ambele perspective.

Dinamica acestei zone este una
fluctuantd, determinatd de incerca-
rea de identificare a optiunilor, ba-
zate pe argumente reciproce care se
pot corela, astfel ci de la o pozitie
de argument - contraargument se
trece la o pozitie de argument - ar-
gument.

Urmeazd zona de deescaladare,
unde pirtile in conflict incearcd si-
si compatibilizeze optiunile identi-
ficate individual prin generarea de
solutii care tind sd satisfacd nevoile
individuale, nevoi stabilite in zona
de identificare de optiuni.

latd cteva definitii date terme-
nului de argument:

ARGUMENT, argumente, s.n. 1.
Rationament, dovadd adusa in spri-
jinul unei afirmatii. 2. (Mat.) Vari-
abila independentd a unei functii.

Analysis of conflict- Sum of disputes (part 2)
*Bucharest, Rotech Pro Publishing House, 2010, ISBN 978-973-8285-61-3

MEDIATION -EFFECT/ELEMENT OF GLOBALIZATION
Decrypting systems and codes

e can determine the mo-
tivation and the type of
response to a conflict by

analyzing the individual dynamics,

by establishing the coordinates that

shape up a personality, namely:

o the individual history, values,
social identity, cognitive emo-
tions, communication system
(the message decrypting method,
personal interpretation);

o but also the needs involved in
the generation of conflicts, needs
which take the form of a hierar-
chical pyramid, with basic, phys-
iological needs on the base level,
followed then by safety needs,
social needs, affiliation, needs for
esteem, respect, self-accomplish-
ment (Maslow pyramid).

If the needs are identified on a
lower level of this pyramid, they
can be compatibilized through a
low generation of options, being
limited at the level where they are
born, therefore, if needs are situ-
ated on the last inferior level, in
the area of physiological needs,
they will be made compatible only
in that area, the attempt to com-
pensate a physiological need with
another one that is situated on a
higher level is impossible.

If these needs are located on the
higher levels of the pyramid, they
are able to set a corresponding el-
ement both at the level where the
need was born, but also in the lower
levels.

The consequence of identifying
the needs is the establishment of a
strategy in orienting the commu-
nication towards the areas where
options can be generated and cor-
responding needs can be satisfied.

Satisfaction of needs is a com-
plex process for compatibilization
of perceptions and identification of
resources.

Resource consumption grows
proportionally with the level where
the need is identified: towards the
base of the pyramid - high resourc-
es consumed, towards the top of the
pyramid - low resources consumed.

Depending on the level where
the need was identified, solutions
oscillate: the higher on the pyra-
mid, the more solutions to end the
conflict, the lower on the pyramid,
the fewer solutions to put an end to
a conflict.

In order to terminate a conflict,
it is necessary that conflict goes
through all stages, from the latent
attitude towards the attitude as-
sumed, aware, and then to the rec-
ognition attitude and identification
of termination solutions.

The conflict may be analyzed by
applying the Gauss curve.

The contflict develops through ac-
cumulation of arguments and coun-
terarguments, which determine
its ascension to the area of option
identification, being the maximum
escalating point. The subjects of
conflict end up in searching for op-
tions, finding in the maximum limit
of conflict intensity, a zone where
conflict management becomes dif-
ficult, while a worsening over this
threshold represents an escape over
the bearable parameters.

Identification of options repre-
sents the answer of parties to the
bearable threshold, being a rejec-
tion of the conflict attitude through
the search of modalities to end the
conflict from both perspectives.

The dynamics of this area is a
fluctuant one, determined by the
attempt to identify options, based
upon reciprocal arguments which
can correlate, therefore the argu-
ment-counterargument  position
is replaced by the argument-argu-
ment position.

There comes the un-escalating
zone, where the parties in conflict
try to compatibilize the options
individually identified, through
the generation of solutions which
tend to satisfy the individual needs,
needs that are established in the op-
tion identification zone.

Here are few definitions given to
the argument term:

ARGUMENT, arguments 1.
judgement, proof brought to sup-
port a statement. 2. (Mat.) inde-



- Din fr. argument, lat. argumentum.
Sursa: DEX ,98

ARGUMENT s. I. 1. considerent,
rationament, (inv.) rezon. (I-a con-
vins cu \~e logice.) 2. motiv, motiva-
re, motivatie. (Cel mai bun \~ adus
in sprijinul optiunii sale.) 3. v. motiv.
I1. v. variabild independentd. Sursa:
sinonime

ARGUMENT \~e n. 1) Rationa-
ment folosit pentru a sustine sau a
respinge o afirmatie. \~ concludent.
\~e pro si contra. 2) mat. Variabild
independenta a unei functii. /<lat.
argumentum, fr. argument Sursa:
NODEX

ARGUMENT s. n. 1. dovada
(propozitie, rationament) pe care
se intemeiazd o demonstratie; pro-
ba. 2. (mat.) element din domeniul
de definitie al unei functii; variabila
independenta. 3. rezumat al unei
piese de teatru, al unei opere lite-
rare etc. 4. data folositd drept cheie
in cursul unei sortdri, unei ciutiri
intr-un fisier. (< fr. argument, lat.
argumentum) Sursa: neoficial

ARGUMENT s.n. 1. Dovada
(propozitie, rationament) pe care se
intemeiazd o demonstratie; probd.
2. (Mat.) Variabila independentd a
unei functii. [< fr. argument, lat. ar-
gumentum)]. Sursa: neologisme

Argumentarea este prezentd la
tot pasul: acasd, la scoald, in mass-
media, in grupul de prieteni etc.,
insd teoria argumentdrii a apdrut
si s-a dezvoltat in ultimele doud
decenii ale secolului al XX-lea, ca
urmare a formalismului excesiv al
teoriilor logice contemporane, care
aveau o aplicare redusa in practica,
astfel incat existenta unei diferente
esentiale intre domeniul teoric si
cel practic a impus necesitatea cre-
arii unei noi logici a argumentarii.

In centrul analizei argumentdrii
std rationamentul, deoarece orice
argumentare este 0 organizare ine-
dita de rationament (argumentare
ampld), existind si argumentdri
care presupun un singur rationa-
ment (argumentare simpla).

Rationamentul este operatia
logica prin intermediul cireia din
propozitii date numite premise este
derivatd o altd propozitie numitd
concluzie. In structura unui ratio-
nament sunt incluse premise (pre-
misele) si concluzia.

Urménd definitia rationamentu-
lui, putem defini argumentul drept
o multime de propozitii, din care
unele sunt numite temeiuri (premi-
se), care intemeiaza, justifica o altd
propozitie numita teza (concluzie).

Termenul de argumentare poate
fi definit in moduri diferite:

1. Argumentarea este procesul
prin care dovedim, demonstram
ceva prin dovezi obiective sau argu-
mentarea este un proces prin care
incercam sa determindm pe cineva
sd accepte o idee sau sa fie de acord
cu noi intr-o anumitd problema.

De aici, rezultd ca teoria argu-

mentarii se compune din doud
parti: teoria demonstratiei si teo-
ria argumentarii ca arta a convin-
gerii, a persuasiunii.

2. Argumentarea este o relatie
intre doud persoane din care una
argumenteaza (numitd locutor) si
cealaltd este persoana pentru care
se argumenteazd (numitd interlo-
cutor).

Intemeierea tezei poate fi:

a. reala, atunci cand cel care pro-
pune teza crede in adevarul, respec-
tiv falsitatea acesteia.

b. aparentd, atunci cand cel care
propune teza nu este convins de
adevarul sau de falsitatea acesteia.

3. Intrucit rezultatul procesului
de argumentare este reprezentat de
argumente, argumentarea poate fi
definitd drept un sistem de temeiuri,
bine selectate i organizate, atfel in-
cét sd poata convinge interlocutorul
sau auditorul de adevérul sau de fal-
sitatea unei propozitii numita teza.

Argumentarea este necesard
atunci cand interlocutorului ii este
indiferentd o anumitd tezd sau
atunci cand nu crede in adevarul
ei sau in falsitatea ei, in caz contrar
argumentarea nu mai este necesara.

4. Argumentarea/contraargu-
mentarea este o constructie rati-
onala formatd din propozitii nu-
mite probe sau temeiuri care sunt
utilizate pentru demonstrarea sau
respingerea unei teze in temeiul re-
latiilor faptice care se stabilesc intre
temeiuri si teza.

De aici, rezulti arhitectura
structurald a argumentarii:

1. teza (concluzia) care sustine
sau respinge;

2. temeiurile care se aduc in fa-
voarea sau in defavoarea tezei.

Orice argumentare presupune:

1. Continutul argumentarii
(teza si temeiurile);

2. Tehnicile de argumentare
(organizarea propozitiilor cu ajuto-
rul rationamentelor);

3. Finalitatea argumentarii (adi-
cd organizarea continuturilor cu
ajutorul tehnicilor de argumentare)
presupune convingerea auditorului
sau interlocutorului cu privire la
caracterul adevirat sau fals al tezei.

O problema legatd de continutul
argumentdrii este aceea a identi-
ficarii tezei si a temeiurilor.Acest
lucru se realizeazd cu ajutorul unor
cuvinte caracteristice numite indi-
catori ai argumentdrii.

In functie de rolul propozitiilor
pe care le introduc in argumentare,
indicatorii argumentarii pot fi:

1. de premisa, atunci cind intro-
duc proporitiile temei (pentru cd,
deoarece, fiindca, etc);

2. de concluzie, atunci cand in-
troduc teza (rezultd, prin urmare,
deci, etc). n

- continuarea in numarul urmator -
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pendent variable of a function
From Fr. argument, lat. argumen-
tum. Source : DEX 98

ARGUMENT s. L. 1. opinion,
judgement. (He convinced them
with logic arguments) 2. reason,
motivation (The best argument
brought to support his options) 3. v.
reason. IL. v. independent variable.
Source: synonyms

ARGUMENT \~e n. 1) judge-
ment used to support or to reject a
statement . \concluding argument.
\ pro and contra arguments. 2) mat.
independent variable of a function.
From lat. argumentum, fr. argument
Source: NODEX

ARGUMENT s. . 1. proof (sen-
tence, judgement) which is the base
of a demonstration; evidence. 2.
(mat.) element in the definition area
of a function; independent variable.
3. summary of a theatre play, of a
literary work etc. 4. data used as key
during a sorting process, of a search
in afile (< fr. argument, lat. argu-
mentum) Source: unofficial

ARGUMENT s.n. 1. proof (sen-
tence, judgement) which is the
base of a demonstration; evidence2.
(Mat.) independent variable of a
function. [< fr. argument, lat. argu-
mentum]. Source: neologisms

Argumentation is present eve-
rywhere: at home, at school, in
mass-media, in a group of friends
etc, but the theory of argumentation
appeared and developed in the last
two decades of the 20" century, fol-
lowing the excessive formalism of
the contemporary logical theories,
which had a low application in prac-
tice, therefore the existence of an es-
sential difference between the theo-
ry and practice led to the creation of
a new logics of argumentation.

The centre of argumentation
analysis is represented by judge-
ment, because any argumentation
is a unique organization of judge-
ment (complex argumentation),
and there are also argumentations
which imply a single judgement
(simple argumentation).

The judgement is a logical op-
eration, by which, from a sentence
called premise, another sentence
is derived, called conclusion. The
structure of a judgement includes
premises and conclusion.

Following the definition of judge-
ment, we may define argument as a
sum of sentences, of which some
are called reasons (premises),
which leads, justifies another sen-
tence called thesis (conclusion).

Argumentation term can be de-
fined in different ways:

1. Argumentation is the pro-
cess by which we prove something
through objective proofs or argu-
mentation is a process by which we
try to determine someone to accept
an idea or to agree with us in a cer-
tain problem.

This means that the argumenta-
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tion theory is made up of two parts:
the theory of demonstration and
the theory of argumentation as
art of persuasion.

2. Argumentation is a rela-
tionship between two persons, of
whom one reasons (called speaker)
and the other one is the person
for whom argumentation happens
(called interlocutor).

Argumentation of thesis may be:

a. real, when the person who
proposes the thesis believes in its
trueness or falsity.

b. apparent, when the person
who proposes the thesis is not con-
vinced of its trueness or falsity.

3. Because the result of the ar-
gumentation process is represented
by arguments, argumentation may
be defined as a system of reasons,
well selected and organized, so that
it may convince the interlocutor or
the audience about the trueness or
falsity of a proposition called thesis.

Argumentation is  necessary
when the interlocutor is indiffer-
ent to a certain thesis or when he/
she does not believe in its trueness
or falsity, otherwise the argumenta-
tion is no longer necessary.

4. argumentation/counter-
argumentation is a rational con-
struction consisting in sentences
called evidences or reasons, which
are used to demonstrate or reject a
thesis based upon fact relationships
which are established between rea-
sons and thesis.

This results in the structural ar-
chitecture of argumentation:

1. thesis (conclusion) which sus-
tains or rejects;

2. reasons which are brought in
favour or disadvantage of thesis.

Any argumentation entails:

1. the content of argumenta-
tion (thesis and reasons);

2. argumentation techniques
(organization of sentences with the
help of reasons)

3. finality of argumentation (i.c.
the organization of contents with
the help of argumentation tech-
niques) means to convince the au-
dience or the interlocutor about the
true or false character of the thesis.

An issue related to the content of
argumentation is the identification
of thesis and reasons. This is made
with the help of characteristic words,
called indicators of argumentation

Depending on the role of sen-
tences introduced in argumenta-
tion, the indicators of argumenta-
tion may be:

1. of premise, when they intro-
duce the reason sentences (because,
since, as etc);

2. of conclusion, when they in-
troduce the thesis (therefore, so, as
a result etc). [

- to be continued next issue -
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JUDECATORIA TURDA CENTRUL DE MEDIERE TURDA

Nr. 3 /az010 Nr. 9 /A2010

PROTOCOL
DE COLABORARE IN VEDEREA IMPLEMENTARIT MEDIERII

CAP.1 PARTENERII SEMNATARI

ART.1 Prezentul protocol se incheie de comun acord intre:

JUDECATORIA TURDA cu sediul in Turda, str. Piata 1 Decembrie 1918 nr. 29, jud. Cluj,
tel. 0264-311985, , fax. 0264-311851, e-mail: just-turda-reg@just.ro, reprezentati prin d-na.

Judeedior Luminita Maria in calitate de li in

prey

Firicel

.Judecitoria™

Si

CENTRUL DE MEDIERE TURDA cu sediul in Turda, str. Libertatii nr. 8, ap.4, jud. Cluj,
inregistrat in Registrul de Asociatii $i Fundatii de la Judeciitoria Turda sub nr. 20 din
24.09.2008, C.U.Ll. 24525237, tel-fax 0264-311347, email- mediere_turda@yahoo.com,

reprezantata prin mediator Gusan Boris, in calitate de pregedinte

CAP.1I._SCOPUL S1 OBIECTIVU TOCOLULUIL

ART. 2. Scopul protocolului

activil §i a judecatorilor si

Scopul prezentului protocol constd in imp
personalului auxiliar al Judecatoriei, respectiv a mediatorilor asociati la nivelul Centrului de
Mediere Turda in impl di
Campia Turzii si a comunelor arondate.

ipiului Turda, a M

it la nivelul M p

ART. 3. Obiectivul protocolului
in realizarea scopului propus, obiectivul protocolului constd in colaborarea dintre cei doi
parteneri pentru:

- promovarea medierii ca mijloc alternativ de solutionare a conflictelor;

- mediatizarea in rindul judecitorilor, personalului auxiliar al instanfei i
justitiabililor a legislatiei relevante interne §i internationale referitoare la mediere;
congtientizarea avantajelor practice pe care institulia medierii le aduce in activitatea
judiciara;

- dezvoltarea unor bune practici care si faciliteze desfigurarea medierii;

- implementarea dispozitiilor care previd obligativitatea informarii de citre organele

judiciare a pirtilor din dosare cu privire la mediere §i posibilitatea apeldrii la un

mediator;

- validarea prin hotiirdri judecitoresti a acordurilor de mediere in situatiile in care

acestea intrunesc conditiile legale.

CAPIIL._APLICAREA PR LULUT
ART. 4. Realizarea obiectivului de citre Judecitoric

Tudecs 1

Pentru realizarea obiectivului p ia va apela la urm3

- va publica intr-un loc accesibil justitiabililor Tabloul Mediatorilor; acest Tablou va
cuprinde lista cu tofi mediatorii autorizati la nivel judetean, conform datelor
furnizate de Consiliul de Mediere 5i va cuprinde: nume §i prenume (in ordinca
alfabeticd), sediul, date de contact (telefon, e-mail), observatii (aria teritoriala §i
limba de desfagurare a activititii):
va aloca spatii la avizierul instanei $i la compartimentele de lucru cu publicul
pentru afigarea §i distribuirea de materiale informative privind medierea;

Aecfi

va in sediul i

p fei a unor activititi specifice de informare si

promovare a medierii, fard tulburarea activitdtilor curente;

<

va re 5iva j di pentru p in litigii ce pot fi
deduse medierii, atat inainte de sesizarea instantei, cit si dupd inregistrarea cauzei
pe rolul acesieia;

va aduce la infa per lor paupere dispozitiile O.U.G. nr. 51/2008 privind

ajutorul public judiciar §i va face aplicarea dispozitiilor legale incidente in cauzi;

va colecta datele statistice cu privire la cazurile in care s-a apelat la mediere, la
numirul hotaririlor de validare a medierii, la numirul de hotirdri atacate, la sumele
restituite parilor pltite mediatorilor cu titlu de onorariu;

va promova prevederile prezentului protocol prin orice mijloace, inclusiv prin

postarea lui pe site-ul institutiei;

TurpA COURT OF LAW
No. 371/A/2010

TurDA MEDIATION CENTER
No.9/A/2010

COLLABORATION PROTOCOLFOR
MEDIATION IMPLEMENTATION

CHAPTER | SIGNING PARTNERS

ART.1. THE CURRENT PROTO-
COL IS JOINTLY SIGNED BY:

TURDA Court of Law, head-
quartered in Turda, 29 1 Decembrie
1918 street , Cluj County, tel: 0264-
311985, fax 0264-311851, email:
just-turda-reg@just.ro, represented
by judge Luminita Maria Firicel, as
president, hereinafter called “the
Court of Law”

And

TURDA MEDIATION CENTER,
headquartered in Turda, 8 Liber-
tatii street, ap. 4, Cluj County, regis-
tered in the Register of Associations
and Foundations from Turda Court
of Law with number 20/24.09.2008,
CUI 2452237, tel-fax 0264-311347,
email: mediere_turda@yahoo.com,
represented by mediator Gusan Bo-
ris, as president

CHAPTER II. PURPOSE AND
OBJECTIVE OF THE PROTOCOL

ART.2. PURPOSE OF THE PRO-
TOCOL

The purpose of the present pro-
tocol consists of active and efficient
involvement of judges and auxil-
iary personnel of the Court of Law,
namely of mediators associated at
the level of the Turda Mediation
Center, in the implementation of
mediation in Turda Municipality,
Campia Turzii Municipality and
villages distributed.

ART.3. OBJECTIVE OF THE PRO-
TOCOL

The objective of the protocol
consists in collaboration between
the two partners for:

Promotion of mediation as alter-
native dispute resolution;

Popularization among judges,
auxiliary personnel and litigants of
the relevant internal and interna-
tional legislation referring to me-
diation;

Awareness of the practical advan-
tages that mediation brings in judi-
cial activity;

Development of good practice,
which should ease the mediation;

Implementation of stipulations
saying that judicial bodies have
the obligation to inform the parties
within a file about mediation and
the possibility to turn to a media-
tor;

Validation through court deci-
sions of the mediation agreements,
in case the meet the legal condi-
tions.

CHAPTER IIl. ENFORCEMENT OF
THE PROTOCOL

ART.4. FULFILLMENT OF THE

OBJECTIVE BY THE COURT OF
Law

In order to accomplish the pro-
tocol’s objective, the Court of Law
will turn to the following:

o will publish in a place that is
accessible to litigant the Panel
of Mediators; this Panel will
gather the list of all media-
tors authorized in the county,
according to data supplied by
the Mediation Council and
will contain: name and first
name (in alphabetical order),
headquarters, contact details
(phone, e-mail), observations
(territorial area and the lan-
guage used for this activity)
will offer space in the Court’s
information board and public
relation offices’ for the display
and distribution of informa-
tive materials about media-
tion;
will allow specific activities for
promotion of mediation at the
Court’s headquarters, without
however interfering with the
current activities;
will recommend and encour-
age mediation for people in-
volved in litigations which can
be subject to mediation, both
before the notification of the
court and after the registration
of the case;
will inform poor people about
the stipulations of OUG
51/2008 regarding public ju-
dicial aid, and will apply the
legal stipulations;
will collect statistic data about
cases when mediation was
used, the number of decisions
validating mediation, the
number of decisions attacked,
the fees paid to mediators and
given back to the parties;
will promote the stipulations
of the present protocol by any
means, including the institu-
tion's website.

ART.5. FULFILLMENT OF THE
OBJECTIVE BY THE TURDA ME-
DIATION CENTER

To fulfill the protocol’s objective,
the Mediation center will:

o will assign material means and
will offer the Court advertise-
ment materials regarding pro-
motion and will look after the
spaces assigned by the Court
for this purpose;
will organize mediation in-
forming activities within the
Court;
will assure the direct and ef-




WRT. 5. Realizarea obiectivului de ciitre  Centrul de Mediere Turda

Pentru

li obiectivului p lului, va apela la urmatoarele modalitagi:

- va aloca mijloacele materiale $i va pune la dispozifia instanjei materiale publicitare

privind a §i va {ine spatiile speciale alocate in acest scop de Judecatorie;

va asigura organizarea activititilor de inf in cadrul i i cu privire la

mediere;

Fiod deck

va asigura directa §i in rap ile cu J ria §i va

informa cu privire la dificultifile intalnite in implementarea legislatiei si
desfisurarea bunelor practici in vederea identificdrii unor solufii de rezolvare a
acestora;

i, informatii

va furniza, la cererea j i auxiliar al i

ilor sau p
privind medierea;

va promova institutia medierii si dispozitiile prezentului protocol prin intermediul
paginii web si prin orice alte mijloace legale;

va solicita actualizarea datelor cuprinse in Tabloul Mediatorilor;

va colecta §i va promova public acordurile de mediere validate care sunt relevante,
cu protejarea datelor cu caracter personal;

va colecta pe tipuri de cauze datele statistice cu privire la situatiile in care s-au
formulat cereri de mediere, in care s-au incheiat contracte de mediere, modalitatea
inchiderii procedurii de mediere, in care au participat avocatii, in care s-a acordat
ajutor public judiciar, in care acordurile de mediere s-au autentificat la notarul

public, respectiv s-au incuviintat de instanta de judecata:

va comunica publicului, din proprie inifiativa, si va ica i i de jud
la cerere, datele statistice in legdturd cu medierea.
CAP. 1V. E UMANE SI FINANCIARE
ART. 6. Partenerii convin si susfind cu

ep P

siin

comun agreate
activitafile desfigurate in vederea atingerii obiectivului protocolului.

ART. 7. Intre parteneri, apli

prevederilor p i protocol se va face in mod gratuit.

CAP V. DURATASII LUl
ART. 8. Prezentul protocol de colaborare se incheie pe o perioada nedeterminati de la data
semndrii acestuia de ciitre cei doi parteneri.

ART. 9. Protocolul poate fi modificat si/sau de ambii

prin acte adifi

parteneri.

ART. 10. Prezentul protocol va inceta in urmétoarele situatii:
- prin acordul ambilor parteneri;

- prin denuntare unilaterala.

CAP. VIL._DISPOZITII FINALE
ART. 11. Partenerii sunt de acord sa colaboreze cu alte institufii ale statului in vederea

realizirii obiectivului prezentului protocol cu care se vor putea incheia protocoale similare.

ART. 12. Partenerii sunt de acord ca alte iafii pr le ale ilor sau ale

judecitorilor, ori sindicate ale personalului auxiliar al instantelor s3 adere la acest protocol in
misura in care isi insusesc dispozifiile acestuia.

ART. 13. Partenerii vor depune diligente in vederea rezolvirii numai pe cale amiabild a

neinjelegerilor ivite intre acestea cu privire la aplicarea protocolului,

ART. 14. P 1 I va fi

g in evid le partilor

ART. 15. Pentru

1 partile d A urmitoarele

persoane de contact:

din partea Judecitoriei Turda : jud. Luminija Maria Firicel-presedintele instantei, jud.
Vasile Marius Botig- purtitor de cuvant al instanjei;
i de Mediere Turda-

Mediere Turda $i Chefan Camelia- purtitor de cuvant al Centrului de Mediere Turda

din partea C

Gugan Boris- presedintele Centrului de

ART. 16. P iat in doud

cite unul pentru ficcare parte.

Judecatoria Turda Centrul de Mediere Turda

prin prin

mediator Gusan Bor
Pn.v:dmt:

jud. Luminita Maria Firicel

nue,u

ficient communication with
the Court and will inform its
management about the diffi-
culties met when implement-
ing the legislation and good
practices, in order to identify
ways to solve them;

will supply, at judges and
auxiliary personnel’s request,
information about mediation;
will promote the institution
of mediation and the stipu-
lations of the present pro-
tocol through the website
and through any other legal
means;

will ask the Mediation Coun-
cil to update the data gathered
in the Panel of Mediators;

will collect and promote pub-
licly the validated mediation
agreements, which are rel-
evant, protecting however the
personal data;

will collect statistic data refer-
ring to the situations when
mediation requests were for-
mulated, when mediation con-
tracts were concluded, the way
in which the mediation pro-
cedure was closed, the cases
in which lawyers participated,
the cases when public judicial
help was given, the cases when
the mediation agreements
were legalized by the pub-
lic notary, namely they were
agreed by the Court of Law;
will communicate to the pub-
lic, at own initiative and will
communicate the Prosecutor’s
office, if requested, statistical
data about mediation.

CHAPTER IV. HUMAN AND
FINANCIAL RESOURCES

ART.6. The partners agree to sup-
port the activities related to the ful-
fillment of the protocol’s objective,
using available resources within the
limits jointly agreed upon.

ART.7. Between the partners, the
enforcement of the current pro-
tocol’s stipulations will be free of
charge.

Turda Court of Law

through

Judge LuMINITA MARIA FIRICEL
President

medierea, tehnica si arta

CHAPTER V. DURATION AND
CEASE OF PROTOCOL

ART.8. The current collaboration
protocol is concluded for an unde-
termined period of time since it is
signed by the two partners.

ART.9. The protocol can be mod-
ified and/or completed through
additional papers signed by both
partners.

Art.10. The present protocol
will cease as follows:

« through consent of both part-

ners;
through unilateral decision.

CHAPTER VII. FINAL STIPULA-
TIONS

ART.11. Partners agree to collab-
orate with other state institutions
in order to fulfill the objectives of
this protocol, concluding similar
protocols.

ART.12. Partners agree that
other professional associations of
mediators or judges, or unions of
the auxiliary personnel within the
Court could affiliate to this proto-
col, provided that they assimilate its
stipulations.

ART.13. Parties will make ef-
forts in view of solving amiably the
misunderstandings that may occur
while enforcing the protocol.

ART.14. The current protocol
will be registered within the records
of the signing parties.

ART.15. In view of fulfilling the
stipulations of the current protocol,
the parties name the following con-
tact persons:

from Turda Court of Law:
judge Luminita Maria Firicel -
president, judge Vasile Marius
Botis - Court’s spokesman
from Turda Mediation Center
- mediator Gusan Boris - the
president of the Turda Me-
diation Center and Chetan
Camelia - spokesperson for
the Turda Mediation Center

ART.16. The current protocol
was concluded in two copies, one
for each party. u

Turda Mediation Center
through

Mediator GUSAN BORIS
President




medierea, tehnica si arta

ASOCIATIA MAGISTRATILOR

A2l #) 57t 07
CEvTRyL D8 HERERE AT

PROT:! L DE PROMOV. A MEDIERIT

CAP. I~ PARTILE:

1. TRIBUNALUL BUZ.AU cu sedml in Buzau, str. Nicolae Balcescu, nr. 8,
jud. Buzau, rep de P tor Constantin Florescu,

2. ASOCIATIA MAGISTRATILOR DIN ROMANIA - FILIALA
BUZAL, cu sediul in Buzau, str. Nicolae Balcescu, or. 8, jud. Buzan, reprezentata
de Presedinte, d-na judecator Maria Gurzu,

3. ASOCIATIA CENTRUL DE MEDIERE BUZAU, cu s&ﬂ_‘.il.ll in
Buzau, BdUnirii bL138, ap.3, reprezentata de Presedinte Consiliul Director,
dl.avocat Donn Valeriu Badulescu,

CAP.IL OBIECTUL PROTOCOLULUL

ART.1, Obiectul protocolului il constituie colaborarea in vederea
promovarii, sprijinirii si implementarii medierii precum si popularizarea acesteia in
judetul Buzau, tinand seama de: )

a) dispozitiile Legii nr.192/2006 privind medi si or P
de mediator;

b) Directiva 52/CE/2008 a Parlamenului El.mpm si a Consilinlui privind
anumite aspecte ale medierii in materie civila si comerciala;

c) 1eg15]ana relevanta interna si internationala referitoare la mediere;

d) orice alte informatii privitoare la avantajele pe care institutia medierii le
aduce in activitatea magistratilor.

ART. 2. Obiectul colaborarii il rep
in prezentul protocal:

- organizarea de cursuri, seminarii si simpozioane la nivelul tribunalului,
judecatoriilor si parchetelor de pe langa acestea;

- crearea la nivelul fiecarei institutii a unor centre de informare cu privire
la mediere si aducerea la cunostiinta justitiabililor a locatiilor centrelor de mediere
locale sia ilor autorizxﬁ Legii nr.192/2006 din raa]udatu.hu,

- i Tat ilor la sediile i lor si a p de
pe langa judecatorii si tribunal;

- colaborarea in organizarea de seminarii de. informare cu wprezemantl ai
altar institutii de stat sau private precum si cu organizatii g de
interes national sau local;

- elaborarea de articole de catre istrati si
acestora pe site-urile fiecarei parti precum si in pub]loamle de speclalmre

postarea de link-uri pe site-urile colaboratorilor;

- participarea reprezentantilor partilor semnatare la evenimentele
profesionale organizate;

- distribuirea de pliante de informare privind medierea prin intermediul
Birourilor de judecatori de serviciu;

- elaburama in comun a comunicatelor de presa privind evenimentele

i izate si de p itate a medierii;

“

cuprinse

=

ART.3 Partile semnatare isi propun sa p la nivel j
protocol si activitatile desfasurate in cadrul lm. ca model de promovare a medleru

CAP.IIL OB E PAR’ R.

ART. 4. OBLIGATIILE TRIBUNALULUI BUZAU

- sa participe cu resurse proprii in vedma pu'egahrn, promovarii, desfasurarii
si evaluarii activitatilor p T

- sa colab cu partile in gani lor stabilite prin

obiectul prezentului protocol;
- sa realizeze studii de unpaut prnvmd informatia furnizata prin programele de

in baza p p
-5 prin rep tii sai, organi de activitati specifice in
domeniul medierii in cadrul programelur de formare continua descentralizata a

g ilor la nivelul i p lor de pe langa acestea;

- sa p institutia medierii si dispozitiile prezentului protocol prin
intermediul paginii web si prin orice alte mijloace legale;

-5a m.'.nmande msd;amelm mfenoane dm raza de competenta, sa acorde sprijin
logistic pentru c dif itatii si mamfaswn p1.1bhr.¢.'t din
planurile de acuune comune (conferinte, simpozi P i de carti, p
cercetari etc.);

- partile semmmm vor utlllm mijloacele mass-medln atat in comun cat si
separat, pentru ilor ce fac obiectul p ;

- planurile de actiune vor fi elab de pam'ne prin itare si
vor fi |mplememlmz in pam:mmat

- sa infc in scris, le din raza de competenta in legatura cu
obiectivele protocolului si activitatile propuse in planurile de actiune comune.

ART.5. OBLIGATIILE ASOCIATIEI MAGISTRATILOR DIN
ROMANIA - FILIALA BUZAU
-sa pm'tlclpe cu resurse proprii in vederea pmgaflnl, pmmowni, desfasurarii
si evaluarii activitatilor periodice p inp F
- sa colaboreze cu partile in organi prog lor stabilite prin
obiectul prezentului protocol;
- sa realizeze studii de impact privind informatia furnizata prin programele
in baza p 1 'pratoool'
- sa prop prin sai, i de i specifice in
i 'mcadml de formare continua descentralizata de la
nivelul instantelor si parche‘:elor de pe langa acestea;
- sa_promoveze institutia medierii si dispozitiile prezentului protocol prin
intermediul paginii web si prin orice alte mijloace legale;
pnrﬁlesamnmevunﬂmm;lomle mass-mmdmmmcomunmsn
separat, pentru mediatizarea actiunilor ce fac ok protocol;
- planurile de actiune vor fi elab depamle prin Itare si
vor fi implementate in parteneriat;
- sa informeze in scris, filialele din tara in legatura cu obiectivele protocolului
si activitatile propuse in planurile de actiune comune.

A

Buzau Tribunal
No. 3061/A/27.07.09

Association of Magistrates from Romania

- Buzau Branch
no. 2/2009/27.07.2009

Buzau Mediation Center
No. 24/17.07.2009

MEDIATION PROMOTION PROTOCOL

CHAPTER I. PARTIES

1. Buzau Tribunal, headquar-
tered in Buzau, 8 Nicolae Balcescu
street, represented by the president,
judge Constantin Florescu

2. Association of Magistrates
from Romania- Buzau Branch,
headquartered in Buzau, 8 Nicolae
Balcescu street, represented by the
president, Judge Maria Gurzu

3. Buzau Mediation Center As-
sociation, headquartered in Buzau,
Unirii blvd, block 138, ap. 3, repre-
sented by the Chairman of the Board,
lawyer Dorin Valeriu Badulescu,

CHAPTER II. OBJECT OF THE
PROTOCOL

ArT.1. The object of the pro-
tocol consists in collaboration for
advertising, sustaining and imple-
menting mediation, as well as its
popularization in Buzau County,
considering the following:

a.The stipulations of Law

192/2006 about mediation and
organization of mediator pro-
fession

b. The stipulations of Directive

52/EC/2008 of European Par-
liament and the Council of Eu-
rope concerning some aspects
of mediation in civil and com-
mercial area

c. The relevant internal and in-

ternational legislation about
mediation

d. Any other pieces of informa-

tion regarding the advantages
brought by mediation in mag-
istrates’ activity.

Art.2. The object of collabora-
tion consists in accomplishment of
activities included in the present
protocol:

Organization of courses, semi-
nars and symposiums in tribunals,
courts of law and prosecutor’s of-
fices attached;

Creation in each institution of
information centers about media-
tion and popularization among liti-
gants of local mediation centers lo-
cation and of authorized mediators,
according to Law 192/2006;

Display of the Panel of Mediators
at the headquarters of courts and
prosecutor’s offices

Collaboration for organization of
information seminars with the rep-
resentative of other state or private
institutions, as well as non-govern-
mental organizations, at national or
local level;

Elaboration of articles by magis-
trates and mediators, published on
the websites of each party and in
specialized publications;

Display of links on the collabora-
tors’ websites;

Participation of the representa-
tives of signing partners in profes-
sional events;

Distribution of information fly-
ers about mediation through the
judge on duty offices;

Elaboration of press communica-
tions about the professional events
organized and about advertisement
of mediation.

ART.3. The signing parties pro-
pose to promote in the county the
present protocol and the activities
gathered by it, as a model to pro-
mote mediation.

CHAPTER I1l. DUTIES OF PARTIES
ART.4. Duties of Buzau Tribunal
To participate with own re-

sources in the preparation, promo-

tion, progress and evaluation of the
activities that are the object of the
current protocol,

To collaborate with the signing
parties in organization of the pro-
grams established in the current
protocol;

To perform impact studies about
the information supplied through
the programs run through the pre-
sent protocol;

To propose through its repre-
sentative the organization of spe-
cific activities in mediation field,
within the decentralized continu-
ous training programs of magis-
trates at the level of Courts of Law
and the Prosecutor’s Offices;

To promote the mediation insti-
tution and the stipulations of the
current protocol through its website
and through any other legal means;

To make recommendations to
the lower courts, to give logistic
support for organization of different
activities and public events (confer-
ences, symposiums, book presenta-
tion, projects, researches etc.;

The signing parties will use the
mass-media both in common and
separately, in order to popularize
the actions that are object of the
present protocol;

The action plans will be elabo-
rated by the signing parties through
consultation and will be imple-
mented in partnership;

To inform the courts in written
about the objectives of the protocol
and the activities proposed in the
common action plans.

ART.5. The duties of Associa-
tion of Magistrates from Romania

To participate with own re-
sources in the preparation, promo-
tion, progress and evaluation of the




ART.6 OBLIGATIILE CENTRULUI DE MEDIERE BUZAU
- sa participe cu resurse proprii in vederea pregatirii, promovarii, desfasurarii
si evaluarii activitatilor periodice prevazute in prezemul protocol;
- sa colaboreze cu partile in or I lor stabilite prin
obiectul prezentului protocol;
- sa realizeze studii de: 1mpacl mmd informatia furnizata prin programele
in baza p
- sa prropuna prin teprezenumm sai, organizarea de activitati specifice in
in cadrul p lor de formare continua descentralizata de la
nivelul instantelor si pamlleieloa' de pe langa acestea;
- sap institutia medierii si dispozitiile p
intermediul paginii web si prin orice alte mejloace legale;
- partile semnatare vor utiliza mijloacele mass-media atat in comun cat si
separat pentru mediatizarea actiunilor ee fac obiectul prezentulni protocol;
- planurile de actiune vor fi clat de partile prin Itare si
vor fi implementate in parteneriat;
- sa informeze, in scris, fed
il cu obiectivel
comune.

CAP.IV. SURSE DE FINANTARE

ART.7. Partile convin sa sustina cu resursele disponibile si in limitele comun
agreate, activitatile desfasurate in vederca atingerii obiectivelor specifice stabilite in
comun, conform Cap.IL.

i protocol prin

ia Uniunea Ce lor de Mediere din Romania
lui si activitatile propuse in planurile de actiune

F

ART.S Partile convin sa initieze demersurile necesare in vederea atragerii de
fonduri interne si externe in vederea realizarii obiectului prezentului PROTOCOL.

CAP.V. DURATA CONTRACTULUIL,

ART. 9. I 1 1 de se incheic pe o perioada
nedeterminata de la data semnarii acestuia de catre parti.

ART. 10 Protocolul poate fi modificat si/san 1
semnale de catre parti la initiativa oricareia dintre acestea.

ART 11. Partea care are initiativa modificarii si/sau completarii protocolului
va transmite celeilalte parti spre analiza propunerile sale motivate.

CAP.VIL INCETAREA PROTOCOLULUL

ART.12. Prezentul protocol poate inceta in umatoarele situatii:
- prin acordul partilor;

- prin denuntarea unilaterala cu un preaviz de 30 de zile.

CAP.VIL DISPOZITII FINALE

ART.13 Partile sunt de acord sa colaboreze cu alte institutii ale statului
(miujsl.ere unitati de invalxmxnt, efc.) sau asociatii profesionale in vederea realizarii

ART.14, Partile “semptare ale pmzmtulm pwomool vor depune toate
diligentele in vedem re'mlve.rupe &ale iabil legerilor ivite intre ele.
ART. 15 cn actele sale aditionale vor fi

8 iy par;dm' -
ART.IG. Pentru li; P derilor p lui  p 1 partile

ur T de contact:
- dl. jud Ci in Fl, din partea Tribunalului Buzau
- d-na judecator Maria Gurzu, din partea Asociatiei Magistratilor din
Romania, Filiala Buzau
- dl.avocat Dorin Valeriu B
Buzau
ART.17. Prezentul protocol s-a incheiat in trei exemplare, cate unul pentru
fiecare parte si a fost semnat astazi 047 0. 2009 _ data de la care intra in vigoare.

din partea A iei Centrul de Medi

CENTRUL DE MEDIERE BUZAU
Presedinte,
Avocat Dorin Valeriu Badulescu

activities that are the object of the
current protocol,

To collaborate with the signing par-
ties in organization of the programs
established in the current protocol;

To perform impact studies about
the information supplied through
the programs run through the pre-
sent protocol;

To propose through its repre-
sentative the organization of spe-
cific activities in mediation field,
within the decentralized continu-
ous training programs of magis-
trates at the level of Courts of Law
and the Prosecutor’s Offices;

To promote the mediation insti-
tution and the stipulations of the
current protocol through its website
and through any other legal means;

The signing parties will use the
mass-media both in common and
separately, in order to popularize
the actions that are object of the
present protocol;

The action plans will be elabo-
rated by the signing parties through
consultation and will be imple-
mented in partnership;

To inform the courts in written
about the objectives of the protocol
and the activities proposed in the
common action plans.

ART.6. Duties of Buzau Media-
tion Center

To participate with own re-
sources in the preparation, promo-
tion, progress and evaluation of the
activities that are the object of the
current protocol,

To collaborate with the signing par-
ties in organization of the programs
established in the current protocol;

To perform impact studies about
the information supplied through
the programs run through the pre-
sent protocol;

To propose through its repre-
sentative the organization of spe-
cific activities in mediation field,
within the decentralized continu-
ous training programs of magis-
trates at the level of Courts of Law
and the Prosecutor’s Offices;

To promote the mediation insti-
tution and the stipulations of the
current protocol through its website
and through any other legal means;

The signing parties will use the
mass-media both in common and
separately, in order to popularize
the actions that are object of the
present protocol;

To inform the Union of Mediation
Centers from Romania Federation
in written about the objectives of the
protocol and the activities proposed
in the common action plans.

Buzau Tribunal

President
judge CONSTANTIN FLORESCU
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CHAPTER IV. FINANCING SOURCES

ART.7. The parties agree to sup-
port the activities related to the ful-
fillment of the protocols objectives,
established according to Chapter 1I,
using available resources within the
limits jointly agreed upon.

ART.8. The parties agree to initiate
the necessary steps to attract internal
and external funds, in order to fulfill
the object of the present protocol.

CHAPTER V. DURATION OF THE
CONTRACT

ART.9. The current collaboration
protocol is concluded for an unde-
termined period of time since it is
signed by the parties.

Art.10. The protocol can
be modified and/or completed
through additional papers initiated
by any of the parties.

ART.11. The party that has the
initiative of modification and/or
completion of the protocol will
send its proposals to the other party
for analysis.

CHAPTER VI. CEASE OF PROTOCOL
The present protocol may cease
as follows:
« through consent of both parties;
o through unilateral decision
from any of the parties, with a
notice of 30 days.

CHAPTER VII. FINAL STIPULATIONS
ART.13. Parties agree to collabo-
rate with other state institutions
(ministries, education units etc) or
professional associations, in order to
fulfill the objectives of this protocol.

ART.14. Parties will make ef-
forts in view of solving amiably the
misunderstandings that may occur
while enforcing the protocol.

Art.15. The current protocol
and its additional papers will be
registered within the records of the
signing parties.

ART.16. In order to fulfill the
stipulations of this protocol, the
parties appoint the following con-
tact persons:

+ judge Constantin Florescu,

from Buzau Tribunal

o judge Maria Gurzu, from the

Association of Magistrates
from Romania - Buzau Branch

+ lawyer Dorin Valeriu Badules-

cu, from the Buzau Mediation
Center Association

ARrT.17. The current protocol
was concluded in three copies, one
for each party, and was signed to-
day 27.07.2009, the day when it
comes into effect. ]

Association of Magistrates from Romania

- Buzau Branch
President
judge MARIA GURZU

Buzau Mediation Center
President
Lawyer DORIN VALERIU BADULESCU
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UNIUNEA CENTRELOR DE MEDIERE DIN ROMANIA

CARAVANA MEDIERII
MEDIEREA APROAPE DE TINE

MEDIATION CARAVAN
MEDIATION CLOSETOYOU

»ocoala de Formare in Mediere justitie, dar si celor care doresc sa
Mugur Mitrof’, in parteneriat cu se informeze in domeniul medierii.

“Scoala de Formare in Mediere and people involved in the act of
Mugur Mitrof’, in partnership with justice, but also to those who want

Uniunea Centrelor de Mediere din

Caravana Medierii va debuta in

Romania (UCMR), organizeaza luna iunie in Bucuresti, urmand
in toata tara “Caravana Medie- ca in fiecare luna sa ajunga in alt
rii - Medierea Aproape de Tine’, oras din Romania. In cadrul eve-
un eveniment in cadrul caruia se nimentului, se vor imparti reviste
va distribui celor interesati revista “Medierea Tehnica si Arta” cu arti-
“Medierea Tehnica si Arta’, precum  cole scrise de catre mediatorii locali,
si pliante, flyere, etc, avand ca scop precum si pliante si flyere realizate
informarea publicului despre medi- de catre centrele de mediere parte-

ere si avantajele ei.

Scoala de Formare in Medie-
re Mugur Mitroi (FMMM) a fost
infiintata in anul 2010 si dezvolta
relatii de colaborare si parteneriat
cu organizatii din tara si strainata-
te din domeniul ADR (Alternative/
Appropriate Dispute Resolution),
printre partenerii interni fiind Cen-
trul de Mediere Buzau, Centrul Me-
diatorilor Profesionisti Bucuresti,
etc. O relatie deosebita a construit
cu Fundatia The Lord Slynn of Ha-
dley European Law Foundation, cu
sprijinul careia deruleaza cursuri
de pregatire profesionala in tehnici
avansate de mediere.

Revista ,Medierea Tehnica si
Arta” este o revista profesionala lu-
nara care se adreseaza mediatorilor
si persoanelor implicate in actul de

nere.

Calendarul actiunii ,Caravana
Medierii - Medierea Aproape de
Tine” este urmatorul:

o Iunie - Bucuresti;

o lulie - Braila;

+  August - Brasov;

o Septembrie - Constanta;

«  Octombrie - Buzau;

o Noiembrie - Cluj;

o Decembrie - Bacau.

Avand in vedere ca actiunea
noastra are ca scop informarea po-
pulatiei cu privire la mediere si la
avantajele ei, invitam alaturi de noi
cat mai multi reprezentanti ai pre-
sei din Romania. "

Biroul de presa al UCMR,
FLORENTINA STANESCU
- Purtator de cuvant

the Union of Mediation Centers
from Romania (UCMR), organizes
across the country the “Mediati-
on Caravan - Mediation close to
you,” an event where the magazine
“Medierea Tehnica si Arta,” will be
distributed to people interested, as
well as flyers, advertisers etc, in or-
der to inform the public about me-
diation and its advantages.

Scoala de Formare in Mediere
Mugur Mitroi (FMMM) was esta-
blished in 2010 and develops colla-
boration and partnership relations
with organizations in the country
and abroad in ADR (Appropriate
Dispute Resolution) field, among
the local partners worth mentio-
ning the Buzau Mediation Center,
the Center of Professional Medi-
ators Bucharest etc. It has built a
special relationship with the Lord
Slynn of Hadley European Law
Foundation, which supports it in
running professional training co-
urses in mediation advanced tech-
niques area.

»Mediera Tehnica si Arta’ is a
monthly professional magazine,
which is dedicated to mediators

to become informed on mediation.

The Mediation Caravan will
start in June in Bucharest, and each
month it will reach another city in
Romania. During the event, there
will be spread the “Mediera Tehnica
si Arta” magazine, which gathers ar-
ticles written by local mediators, as
well as advertisers and flyers elabora-
ted by the partner mediation centers.

The calendar of the action “Medi-
ation Caravan - Mediation close to
you” is the following:

o June -Bucharest;

o July - Braila;

«  August - Constanta;

o September - Cluj;

o October - Buzau;

+  November - Bacau;

o December - Brasow.

Considering the fact that our
action’s purpose is to inform popu-
lation on mediation and its advan-
tages, we wish to be joined by as
many Romanian press representa-
tives as possible. "

Biroul de presa al UCMR,
FLORENTINA STANESCU
- Purtator de cuvant
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Buzau, Str. Panduri, Nr. 3 (sediu Directia Silvica)
Telefon: 0730.510.765, Fax: 0238.727.952
Email: contact@mediere-buzau.ro, Web: www.mediere-buzau.ro

%&A

Contral Medsatorilor DPreposionisti - Doucuresti

UNIUNEA CENTRELOR DE MEDIERE DIN ROMANIA
CENTRUL MEDIATORILOR PROFESIONISTI - BUCURESTI
Str. Iedului, Nr. 2, Bl. 148B, Sc. 1, Ap. 1, Parter, Sector 6, Bucuresti
Tel: 0722.831.823, 0752.217.004; E-mail: office@mediatori.org.ro
Web: www. mediatori.org.ro

CENTRUL de MEDIERE

ASOCIATIA CENTRUL
DE MEDIERE CONSTANTA

Str. Traian nr.34, BL.B3, Sc.A, Ap.5 Constanta
Telefon: 0241-613778
Fax: 0241-550199

office@mediere-constanta.ro

CONSTANTA

AlR (TPJ

European Mediation Training
for Practioners of Justice
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Birou de mediator
MIHAILA C. DORIN

Braila, str. Calea Galati, bLF,
parter, ap.3,
Tel.0722.388.132;

Birou de mediator

DANIELA BOBARU

Tarqu Ji, Bdul General Gheorghe
Magheru, Bloc2, Parter

Telefon: 0723.147.474,

Fax: 0353.807.614

e-mail: danielabobaru@yahoo.com  dorin_mihaila@yahoo.com

www.fmmm.ro

e-mail:dorin.mihaila@gmail.com;

Birou de mediator

DANIELA MARIA STRBU

Brasov, str. luliu Maniu,

nr. 43, et. 2, birou 211

Tel. 0268.543.720; 0740.071.540
e-mail: mediere.dms@gmail.com

www.me

Birou de mediator
GHEORGHE NASTASE
Str. Unirii, bl. 21 AB, etaj 5,

Birou de mediator
MADALINA CALCAN
Bucuresti, sector 1,
str. Leonida Varnali, nr. 9 ap. 24, Buzau

Tel: 0724.246.753 Tel: 0745.534.109

e-mail: madalina.calcan@yahoo.com  e-mail: ghenastase@yahoo.com

ISSN 2069-1378

Birou de mediator

10N DELIU

(Cart. Brosteni, bl. G5, ap. 1, Buzdu
Tel./Fax: 0338.107.597,
0744.815.031

e-mail: iondeliu15@yahoo.com

Birou de mediator

10N ONISOR

Galati, str. Nae Leonard,

nr. 3, bl. G3A, parter, birou 2-3
Tel: 0757.033.797

e-mail: iononisor@gmail.com

Birou de mediator Birou de mediator
AURORA CIOROBEA MUGUR MITROI

(ampina, b-dul Carol I, nr. 44, Bucuresti, str. Leonida Varnali,
bl. 1202, sc. A, et.1, ap, 5, jud. Prahova nr. 29, sect. 1

Tel: 0727.988.265 Tel: 0753.103.613

Fax: 0244.333.465 e-mail: mugurmi@yahoo.com

e-mail: aurora.ciorobea@opticnet.ro  www.fmmm.ro
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Birou de mediator

DANCIU 0AN VIOREL

str. Horea nr. 7, ap. 4, Satu Mare
Tel: 0720.109.345

e-mail: danvio02@gmail.com

dieretv.ro

Birou de mediator Birou de mediator

FLORENTINA STANESCU PREDA GABRIELA
Bucuresti, strada Sofia, nr. 10, Adresa: Buzdu, str. Unirii, BI. 3B
sector 1 Tel: 0722.426.405

Tel: 0745.136.637
e-mail: florentina.stanescu@
info-medieri.ro

10,00 LEI

e-mail: gabypreda2007@gmail.com



