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LA MOMENTULACESTA, REVISTA LUNARA BILINGVA

»MEDIEREA TEHNICA SIARTA” SE DISTRIBUIE IN PESTE 70 DE LOCATII
IN ROMANIA (ORGANIZATII PROFESIONALE DE MEDIATORI, INSTANTE
DE JUDECATA, INM, CSM, M.J., UNIVERSITATI, PRIMARII ETC),

PRECUM $1 IN PESTE 10 LOCATII DIN EUROPA $1 USA

(ORGANIZATII INTERNATIONALE IN ADR).

PERSONAL, MULTUMESC CELOR CARE AU AJUTAT LA CRESTEREA
CALITATII MATERIALELOR PUBLICATE S$I DORESC SA VAANUNT CA DIN
LUNA MARTIE REVISTAA FOST INREGISTRATA IN CATALOGUL
REVISTELOR DE SPECIALITATE ALE BIBLIOTECH CENTRALE
UNIVERSITARE BUCURESTI.

“AT THIS MOMENT, THE MONTHLY BILINGUAL MAGAZINE “MEDIATION
TECHNIQUEAND ART” IS DISTRIBUTED IN OVER 70 LOCATIONS IN
ROMANIA (PROFESSIONAL ORGANIZATIONS OF MEDIATORS, COURTS,
NATIONAL INSTITUTE OF MAGISTRACY, SUPERIOR COUNCIL OF
MAGISTRACY, MINISTRY OF JUSTICE, UNIVERSITIES, MAYORS HALLS,
ETC), AND ALSO IN OVER 10 LOCATION FORM EUROPEAND USA
(INTERNATIONAL ORGANIZATIONS IN ADR).

| WISH TO THANK PERSONALLY TO ALL THOSE WHO HELPED INCREASE
THE QUALITY OF PUBLISHED ARTICLES AND | WISH TO ANNOUNCE
THATAS OF MARCH 2011, THE MAGAZINE HAS BEEN REGISTERED IN
THE SPECIALIZED JOURNALS CATALOGUE OF CENTRAL UNIVERSITARY
LIBRARY OF BUCHAREST.
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scoala de formare in mediere
mugur mitroi

organize a cursurj de formare in me-
lere dupa urmatorul program:

lunie
Bucuresti, Pitesti, Braiov Cluj-Napoca, Tul-
cea, Constanta, Mangalla

)

ULIE
Drobeta Turnu Severin, Braila, Galati,
Bucuresti, Bacau, Tulcea

mai multe detalji asupra calendarului _
cursurilor si formularului de inscriere gasiti
la www.fmmm.ro.

seriozitate | experienta | rezultate
consecventa

calitate

mediere

SCOALA DE FORMARE IN MEDIERE MUGUR MITROI VAASIGURA,
ALATURI DE SUPORTUL DE CURS, NECESARUL DOBANDIRII
CUNOSTINTELOR DE BAZA PENTRU A DEVENI MEDIATOR $I CELE
DOUA LUCRARI CE PRIVESC PROCEDURA $I CONFLICTUL - ANUME:
,GHIDUL MEDIATORULUI PROFESIONIST” $1 ,MEDIERE SI CONFLICT”,
IAR MEDIATORILOR CARE SE VOR AUTORIZA LE ASIGURA PROMOVARE
GRATUITA PE 0 PERIOADA DE 90 DE ZILE IN CADRUL SAITURILOR
AFILIATE FMMM:

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO,
MEDIEREATEHNICASIARTA.RO.

mugqur mitroi mediation trainin
g sm'nooil g

organizes mediation training courses
as follows:

JUNE
Bucuresti, Pitesti, Brasov, Cluj-Napoca,
Tu§lcea, anstanfa, I(IIandaIiap

ULY
Drobeta Turnu Severin, Braila, Galati,
Bucuresti, Bacau, Tulcea

more details on the calendar of courses
and the registration form can be found
on www.fmmm.ro.

seriousness | experience | results

www.fmmm.ro
mugurmitroi@fmmm.ro
+40753 103613

THE MUGUR MITROI MEDIATION TRAINING SCHOOL PROVIDES,
TOGETHER WITH THE COURSE MANUAL, NEEDED IN ACQUIRING BASIC
KNOWLEDGETO BECOME A MEDIATOR, THE TWO WORKS CONCERNING
PROCEDURE AND CONFLICT, NAMELY: “THE GUIDE OF PROFESSIONAL
MEDIATOR” AND “MEDIATION AND CONFLICT,” WHILE THE MEDIATORS
THAT WILL BE AUTHORIZED WILL BE PROVIDED WITH FREE ADVERTIS-
I:I\IMGMFIRRA PERIOD OF 90 DAYS ON THE WEBSITES AFFILIATED TO

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO,
MEDIEREATEHNICASIARTA.RO.
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TEHNICIAVANSATE IN MEDIERE
DUPA MODELUL REGATULUI UNIT

ADVANCED TECHNIQUES IN MEDIA-
TION, THE UNITED KINGDOM MODEL

05.06.2011, Scoala de Forma-

re in Mediere Mugur Mitroi
a organizat un curs de tehnici
avansate in mediere, in colabo-
rare cu Fundatia Lord Slynn of
Hadley European Law Founda-
tion. Cursul s-a desfasurat cu
sprijinul Asociatiei Centrul de
Mediere Buzau si s-a adresat
mediatorilor si formatorilor in
domeniu. Formatorii au fost Sir
Henry Brooke, Paul Randolph,
Spenser Hilliard.

MODELUL HARVARD

Am retinut ca, in mediere,
“logica nu functioneaza’. Dar, in
mod esential, mediatorul tre-
buie sa construiasca o legatura
bazata pe incredere cu partile,
astfel incat acestea sa se poata
deschide, sa poata constientiza
si afirma ceea ce doresc; numai
in aceste conditii mediatorul va
reusi sa schimbe atitudinal par-
tile.

“Emotions are the key’- “emo-
tille sunt cheia”. Partile au ne-
voie sa fie auzite, sa pastreze
controlul si sa isi pastreze res-
pectul de sine. Conflictul fiind
un blocaj de emotii, acestea sunt
revelatorii. Mediatorul trebuie
sa exploateze experientele si fap-
tele partilor si sa isi croiasca un
drum de mijloc prin acest blo-
caj care indica perceptiile si va-
lorile partilor. gapacitatea de a

estiona emotiile este vitala, iar
ﬁeblocarea se poate face numai
respectand aceste emotii.

In perioada  02.06.2011 -

Ascultarea si sinceritatea, em-
patia si acceptarea, a se acorda
si a se dezacorda - sunt tehnici
foarte importante care ajuta me-
diatorul sa inteleaga conflictul.

Culegerea de informatii din
intalnirile pre-mediere, decla-
ratiile de deschidere pozitiona-
le, sesiunile separate multiple
marcate de confidentialitate si
incredere, testarea realitatii, de-
constructia/relevarea/deprogra-
marea, parafrazarea, rezumatul,
‘punerea intre paranteze” ajuta
partile sa isi spuna povestea.

Ca mediator, tentatia este de a
(te) grabi partile catre o solutie a
diferendului de la masa medierii,
insa modelul britanic apreciaza
ca apare riscul iminent ca, in
acest fel, multe aspecte sa ra-
mana nerezolvate intre parti si
atunci ele oricand pot sa rabuf-
neasca. Initial insa, partile nu
vor o solutie, ci inte egere. Me-
diatorul este obligat sa inteleaga
conflictul si sa il %ase sa creasca;
mediatorul este indreptatit sa
descopere si sa astupe aceste go-
luri, in timp ce solutia viabila sa
vina din intelegerea reciproca a
partilor.

Motivul jocului de rol (mock
mediation) este direct legat de
capacitatea de a gestiona emoti-
ile si de necesitatea de a le res-
pecta.

Modelul Harvard a subliniat
diferente cultural-educationale.m

GABRIELA PREDA
Mediator, CM Buzau

etween  02.06.2011 -

Listening and sincerity, em-

B 05.06.2011, Scoala de For- pathy and acceptance, tune in
mare in Mediere Mugur and tune out - these are very

Mitroi organized a course on
advanced techniques in media-
tion, in collaboration with the
Lord Slynn of Hadley European
Law Foundation. e course
was supported by the Buzau Me-
diation Centre Association and
was dedicated to mediators and
trainers in the field. The trainers
of this course were Sir Henry
Brooke, Paul Randolph, Spenser
Hilliard.

HARVARD MODEL

I kept in mind that “logics do
not function” in mediation. But,
essentially, the mediator needs
to build a connection with par-
ties based upon trust, so that
they are able to open up, to be
aware and speak out what they
wish; this is the only way in
which the mediator will manage
to change the parties’ attitude.

“Emotions are the key” The
parties need to be heard, to keep
control and to maintain the
self esteem. As the conflict is a
blockage of emotions, these are
revealing. The mediator needs
to exploit the experiences and
the deeds of the parties and tai-
lor a middle way through this
blockage which  indicates the
perceptions and the values of
parties. The capacity to managﬁ
emotions is vital, and unblock-

ing can be made only if these
emotions are respected.

important techniques that help
the mediator understand the
conflict.

Picking up information from
the pre-mediation meetings, the
opening declarations, the multi-
ple separate sessions, marked by
confidentiality and trust, testing
reality,  deconstruction/disclo-
sure/deprogramming, paraphras-
;;Jqlg, resume, Iputting into brackets,

these help the parties in tell-
ing their story.

s mediator, the temptation
is to rush the parties into a solu-
tion to the conflict at the media-
tion table, but the British model
believes that there appears the
imminent risk of letting many
aspects unsolved between the
Earties, therefore they could also

urst out again. At first, parties
do not want a solution, but an
understanding. The mediator is
obliged to understand the con-
flict and let it grow; the mediator
is entitled to discover and fill in
these gaps, while the viable solu-
tion would come from the par-
ties mutual agreement.

The reason of the mock media-
tion is directly related to the ca-
pacity to manage emotions and
the need to respect them.

The Harvard model under-
lined the cultural-educational
differences. ]

GABRIELA PREDA
Mediator, CM Buzau
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ASOCIATA
CENTRUL MEDIATORILOR BRAILA

ASOCIATIA CENTRUL MEDIATORILOR BRAILA

SEDIUL: STR SCOLILOR NR 44, BL. APP, SC. 3, PARTE, BRAILA
TEL./FAX: 0239.636.706
WEB: WWW.MEDIERE-BR.RO
E-MAIL: OFFICE@MEDIERE-BR.RO

PRESEDINTE: IORDAN ANTONIO AURELIAN
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MEDIATORI AUTORIZATI, )
MEMBRI Al CENTRULUI DE MEDIERE BRAILA

Nr. crt. Nume mediator
BISTRICEAN THEREZA-MARIA
BISTRICEAN DUMITRU-DANIEL
CAPRITA TEODOR

CRISTESCU VALERIA GEORGETA
DAN EmMIL EMANUEL

DANILA LILIANA

FiLimoN REMUS MIHAI
FRATILA RopIcA

IoNESCU TUDOREL

IORDAN AURELIAN-ANTONIO
LuNGu FLORICA

MAZALU MARIA

MIHAILA DORIN

NICHIFOR SILVIA

NEDELCU GEORGE-AUREL
OPRESCU CARMINA MARIANA
OSOIANU LACRAMIOARA
PERIANU DAN

PETRE DANIELA IONICA
PLASOIANU ALINA-MADALINA
PorA SILVIAN

PRICEPUTU DUMITREL
Pricop LuizA-TATIANA
PURICE FANEL CEZAR

SPINU CRISTIAN

STROE GHEORGHE

TACEA MARIA

TATOMIR ADINA-DANIELA
TEODORU CAMELIA

TRAIAN ADRIAN

VASILACHE [0AN-PAUL
VASILE DANIELA

VISAN [0OANA SABINA

ZAINIA MARIANA

ZGiMBAU CRISTINA-CLAUDIA
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NE PREGATIM PENTRU MEDIERE!

medierea, tehnica si arta

WE PREPARE FOR MEDIATION!

n mai toate emisiunile televizate

si interviurile luate mediatori-

lor, moderatorii pun intrebarea
: “Sunt romanii pregatiti pentru
mediere?”. Un raspuns afirmativ il
vom putea da atunci cand se vor
fi destasurat suficiente activitati de
familiarizare a populatiei cu ceea ce
inseamna medierea si cum le poate
fi ea de folos. Educarea generatiei
tinere in spiritul solutionarii con-
flictelor pe cale amiabla reprezinta
pilonul de baza in cladirea viitoru-
lui medierii.

Pornind de la aceasta idee, Cen-
trul de Mediere Constanta, prin
doua mediatoare cu experienta
didactica, Cristina Chivulescu si
Simona Tocitu, a initiat un pro-
iect pe tema medierii scolare si, in
acest sens, a incheiat un protocol
cu Inspectoratul Scolar Judetean
Constanta. Astfel, in perioada no-
iembrie 2010 - februarie 2011, s-a
desfasurat o actiune de un real
succes in cadrul Liceului Traian
din Constanta, avand ca obiective
medierea conflictelor existente in
relatia elevi - profesori - parinti;
dezvoltarea abilitatilor necesare
medierilor intre elevi (formarea
elevilor mediatori); dezvoltarea
abilitatilor elevilor de rezolvare
de probleme si obtinere de opti-
uni alternative, abilitati ce le pot fi
utile atat in conflictele din scoala
cat si in conflictele prezente pe tot
parcursul vietii; afirmarea perso-
nalitatii elevilor si cresterea sti-
mei de sine; oferirea posibilitatii
ca elevii sa aiba propriile solutii
asupra disputelor; oferirea de
alternative la agresiune; crearea
unui climat de cooperare in inte-
riorul grupurilor de elevi; crearea
unui climat scolar mai sigur.

Activitatile s-au desfasurat cu

“Cafeneaua de psihologie’,

sprijinul d-nei psiholog din cadrul
liceului mentionat si cu inegalabi-
la contributie a colectivului clasei
a XI-a E profil uman. Acesti tineri
minunati s-au aratat foarte deschisi
sa participe la discutii interactive
pe tema medierii in general si a me-
dierii scolare in special, avand ca
puncte de pornire tipurile de dis-
pute cu care se confrunta si reactia
fiecaruia la conflict. Role-playurile,
inspirate din activitatea
scolara, au evidentiat
perceptia fiecaruia din-
tre elevi cu privire la o
situatie conflictuala data.
Actiunea s-a finalizat
in cadrul evenimentului =

manifestare  stiintifica
organizata de psihologi
din orasul Constanta, in
colaborare cu Inspectoratul Scolar
Judetean, Liceul Teoretic Traian si
Fundatia Clubul Parintilor. Spre in-
cantarea a peste 50 de parinti, elevi
si cadre didactice, tinerii nostri au
prezentat un role-play urmat de un
dialog intre cei prezenti, cu privire
la notiunea de mediere si la utili-
tatea acestei metode alternative de
solutionare a conflictelor.

Centrul de Mediere Constanta a
oferit elevilor participanti diplome
care sa ateste implicarea lor deose-
bita in proiectul “Medierea scolara’,
far organizatoarele au ramas cu
convingerea ca acesti tineri pot de-
veni buni mediatori si generatia lor
va face pasul decisiv pe calea bunu-
lui simt, apeland la mediere pentru
a-si rezolva disputele intalnite in
viata cotidiana. ]

Simona TocitTu
CRISTINA CHIVULESCU
Centrul de Mediere Constanta

n most TV shows and intervi-
ews with mediators, the hosts
ask the same question: “Are Ro-
manians prepared for mediation?”
An affirmative answer could be
given to this question the moment
when sufficient mediation aware-
ness actions will be taken, so that
population becomes familiar with
mediation and its benefits. Educa-
ting the young generation towards
the amiable resolution
of conflicts is the main
pillar in building the fu-
~+ ture of mediation.
Starting from  this
idea, the Constanta Me-
diation Centre, throu-
gh two mediators with
teaching experience,
- Cristina Chivulescu
and Simona Tocitu, has
initiated a project on school medi-
ation, thus it concluded a protocol
with the Constanta County School
Inspectorate. Therefore, between
November 2010-February 2011, a
really successful action was car-
ried at the Traian High School in
Constanta, whose main objectives
were: the mediation of conflicts
between students - teachers- pa-
rents; the development of abilities
necessary in mediating students
(training of mediator students); the
development of students’ abiliti-
es to solve problems and obtain
alternative options, abilities that
could be useful both in the school
conflicts, as well as in life’s con-
flicts; the affirmation of students’
personalities and increase in their
self esteem, offering students the
possibility to have their own so-
lutions on conflicts, their alterna-
tives to aggressions; the creation
of a cooperation climate inside

groups of students; the creation of
a safer school climate.

These activities were carried with
the support of the psychologist
within the above-mentioned high
school and with the unmatched
contribution of classroom XI F, hu-
manities major. These wonderful
teenagers were very open in taking
part in interactive discussions on
general mediation and on school
mediation, starting from the types
of dispute they confront with and
each one’s reaction to conflict. Ro-
le-plays, inspired by their school ac-
tivity, highlighted the students’ per-
ception on a given conflict situation.

The action concluded with the
event “Psychology Coffee Shop,
a scientific action organized by
psychologists from Constanta, in
collaboration with the Constanta
School Inspectorate, Traian High
School and the Parents Club
Foundation. To the delight of over
50 parents, students and teachers,
our teenagers presented role-plays,
followed by a dialogue between
those attending the event, concer-
ning the mediation notion and the
use of this alternative dispute reso-
lution mode.

The Constanta Mediation Centre
has offered diplomas to the partici-
pants, which testify their special in-
volvement in the “School mediation”
project, and the organizers have
now the conviction that these tee-
nagers might become good medi-
ators and that their generation will
take the decisive step towards good
sense, turning to mediation to solve
the dispute of their daily lives. ~ m

SimoNA TociTu
CRISTINA CHIVULESCU
Mediation Centre of Constanta

DE LA ESUAREA MEDIERII,
LAACORD DE MEDIERE PARTIAL

FROM MEDIATION FAILURETOA
PARTIAL MEDIATION AGREEMENT

ractica de zi cu zi ne arata ca
activitatea unui mediator nu
este nicidecum una in care
pot aparea rutina, suficienta, ne-
implicarea sau plictiseala. Aceasta
realitate se datoreaza si faptului ca
paleta de cazuri care fac obiectul
medierii este extrem de ampla, dar
mai ales, ma refer la multitudinea
de tipologii umane cu care media-
torul vine in contact.
Fiecare caz in parte e unic, pre-
zinta elemente noi, cum de altfel
“povestile” partilor, expunerile lor,
argumentele aduse sunt altele de
fiecare data.
De aceea, pentru mediator, toa-
te acestea constituie provocari, nu
obstacole, in a ajuta la generarea

de solutii in vederea dezamorsarii
conflictelor si gasirea unor solutii
echitabile pentru partile care ape-
leaza la mediere.

Din aceasta perspectiva, pentru
mine fiecare nou caz poarta cu el
povara unei provocari, a unei noi
incercari.

Cazul pe care il voi supune aten-
tiei Dvs., cu pastrarea confidentiali-
tatii cu privire la identitatea partilor,
este tocmai un exemplu in sustinerea
celor afirmate anterior.

Implicarea activa a mediatorului,
increderea transmisa partilor si asi-
milarea cazului ca fiind o noua pro-
vocare, toate acestea au facut ca o
mediere care parea la inceput sortita
esuarii sa se finalizeze intr-un acord

veryday practice shows us that

a mediator’s activity is hardly

one in which routine, sufhi-
ciency, lack of fulfilment or boring-
ness could appear. This reality is
determined by the extremely wide
range of cases submitted for me-
diation, but also by the multitude of
human typologies that the media-
tor encounters.

Every case itself is unique, it
brings new elements, just like the
parties “stories;” their explanations
and arguments are always different.

That is why, for a mediator, all
these represent challenges, not ob-
stacles in helping generating solu-
tions in view of putting an end to
conflicts and finding fair solutions

for the parties that turn to media-
tion.

From this perspective, each case
for me bears the burden of a new
challenge, of a new attempt.

The case that I will present, how-
ever keeping the confidentiality
regarding the identity of parties, is
precisely an example for what I've
said above.

The active involvement of the me-
diator, the confidence sent to parties
and assimilation of the case as being
a new challenge, all these led to a
mediation that seemed to fail in the
beginning finalize in a partial me-
diation agreement, which helped the
parties clarify their stands towards
the conflict and overpass some ob-
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de mediere partial, care a ajutat
partile sa clarifice pozitiile lor fata
de conflict si sa depaseasca anumite
baraje dintre ele.

Sotii N.I'si N.E. au in prezent in
proprietate un imobil, care le-a fost
atribuit de Primarie in urma cu
aproximativ 40 de ani. Construc-
tia initiala a fost una modesta, pe
masura posibilitatilor materiale
existente la acel moment. Pe par-
cursul timpului, fiul acestora N.D,
intrucat intrunea conditiile pentru
atribuirea unei locuinte, a obtinut
toate avizele necesare in vederea
extinderii imobilului in care locuia
cu parintii. Cu toate ca suma nece-
sara cumpararii a fost achitata de
fapt din veniturile fiului, in actele
emise la acel moment, ca titulari ai
contractului au ramas in continua-
re parintii acestuia.

In prezent, N.D locuieste, impre-
una cu sotia, in cel de al doilea imo-
bil, in curtea comuna cu parintii sai.

Intentia fiului este sa ii determi-
ne pe parinti sa recunoasca faptul
ca el este adevaratul proprietar al
acestui imobil si doreste ca actele
de proprietate sa faca dovada in
acest sens. Argumentele aduse de
fiu sunt: suma necesara cumpararii
a fost achitata de el, repartitia pen-
tru acest imobil a fost obtinuta de la
unitatea la care lucra, iar toate im-
bunatatirile aduse au fost suportate
tot de catre el si sotia sa.

Intrucat relatiile dintre el si pa-
rintii lui au devenit de-a lungul
timpului tensionate, nu a mai fost
posibila comunicarea dintre ei si,
implicit, conflictul s-a transformat
intr-o actiune in justitie, prin care
fiul cere instantei sa pronunte o ho-
tarare care sa-i oblige pe parinti sa ii
recunoasca dreptul de proprietar al
acestui imobil.

La al doilea termen din instanta,
aparatorul ales al lui N.D. solicita
termen pentru mediere, intrucat
este de parere ca intre parti poate
interveni o intelegere amiabila.

Contactata de avocatul lui N.D.,
in vederea stabilirii unei intreve-
deri, am programat o prima intal-
nire cu acesta si partea reprezentata.
La acel moment, am ascultat expu-
nerile lor de motive si argumentele
aduse, hotarand sa chemam pentru
mediere pe parintii N.I. si N.E.

La data si ora stabilite in prima
invitatie trimisa, partile invitate nu
s-au prezentat, astfel ca a mai fost
trimisa o noua invitatie.

Deja N.D si avocatul acestuia
considerau absenta si neimplicarea
parintilor in a gasi o rezolvare ami-
abila, ca pe un esec si erau convinsi
ca sansele de a dezamorsa conflictul
erau minime.

La cea de a doua sedinta pro-
gramata, insa, s-a prezentat doar
unul dintre parinti, respectiv tatal.
Prezenta acestuia a fost perceputa
ca fiind insuficienta, in ajungerea
la o intelegere, in opinia fiului si a

avocatului acestuia. Pe parcursul
derularii procedurii de mediere, ra-
masa singura in sesiune separata cu
tatal chemat de fiu la mediere, aflu
de la acesta ca el doreste de fapt o
impacare cu fiul sau, mai mult decat
atat, este de acord cu toate solicita-
rile acestuia, singura lui rugaminte
fiind aceea ca fiul sa-i ierte com-
portamentul de pana acum si sa-i
asigure o suma lunara de intretine-
re, stabilita de comun acord. Tot in
sesiunea separata cu tatal, am aflat
ca la baza conflictului se aflau te-
merile mamei care nu beneficia de
nici un venit, nu avea pensie, si avea
convingerea ca fiul sau nu o va ajuta
la batranete daca va perfecta actele
imobilului in cauza.

In acest stadiu al procedurii fiind,
m-am intrebat: ce avem, esuare -
intrucat nu au fost prezente ambele
parti chemate la mediere, respectiv,
ambii parinti? Sau ce ar fi sa trans-
formam acest esec intr-un acord
partial, intervenit intre fiu, parte
solicitanta, si tatal acestuia, parte
chemata la mediere?

Transmitand fiului opinia aflata
de la tata in sesiunea separata si
prezentandu-i solicitarile acestuia,
am avut bucuria sa constat ca au
fost primite cu incantare si ca rela-
tiile dintre cei doi vor reveni la nor-
mal, imbunatatindu-se vizibil.

Chemati in sesiune comuna, cei
doi - tata si fiu - au convenit ca e
pacat de progresele pe care le rea-
lizasera pana in acel moment si ca
e mult mai bine pentru ambii sa re-
dactam un acord partial de mediere,
care sa-i poata ajuta in instanta.

In textul acordului de mediere,
tatal a recunoscut toate cele invoca-
te de fiu si a declarat ca este intru
totul de accord ca acesta sa devina
proprietarul de drept al imobilului
cu pricina. De cealalta parte, fiul s-a
obligat sa achite lunar parintilor o
suma cu titlu de cheltuieli de intre-
tinere, necesara traiului zilnic.

Vorbind dupa un timp cu avocatul,
am aflat ca - in instanta - si mama
lui N.D. a recunoscut toate pretenti-
ile fiului si a fost de acord cu tran-
sferul dreptului de proprietate catre
acesta. Acordul de mediere, fie el si
partial, a determinat-o sa isi schimbe
viziunea asupra conflictului dintre ei
si sa puna capat unei situatii tensio-
nate, artificial create, in opinia mea.

lata ca ceea ce, la o prima vedere,
aparea ca o lupta pierduta, s-a trans-
format intr-o victorie partiala, initial,
iar mai apoi intr-una totala. Si spun
totala, intrucat pentru mine ca medi-
ator cazul in sine a fost o noua pro-
vocare pe care, cu ajutorul partilor si
al avocatului, am reusit sa o fructific
in interesul acestora. Relatiile dintre
membrii acestor familii s-au imbu-
natatit, in mediere generand propri-
ile solutii, acceptate reciproc. ]

ANcA S1MoNA CINEPA
Mediator

stacles between them.

Husband and wife N.I and N.E.
presently own a building that was
assigned by the City Hall about 40
years ago. The initial construction
was a modest one, given the exist-
ing financial possibilities at that
time. Over the years, their son N.D,,
as he met all conditions for being
assigned a dwelling, obtained all
the necessary approvals for extend-
ing the building where he and his
parents were living. Although the
purchase was in fact made with the
son’s revenues, the documents is-
sued at that time preserved his par-
ents as the contract’s holders.

Presently, N.D lives with his wife
in the second building, in the court-
yard common with his parents.

The son’s intention is to make
the parents admit the fact that he is
the true owner of this building and
wishes the ownership documents to
certify this. The arguments brought
by the son: the sum needed for
the purchase was paid by him, the
repartition for this building was ob-
tained from the unit he was work-
ing at and all the improvements
were bore by him and his wife.

Because his relationship with his
parents grew tensioned over the
years, the communication between
them was impossible, therefore the
conflict transformed into a justice
action, by which the son asks the
court to give a decision so that his
parents are obliged to recognize his
ownership right on this building.

At the second court hearing,
N.D’s lawyer requests a term for
mediation, as he feels that an ami-
able agreement can be reached.

Being contacted by N.D’s lawyer,
we have set a first meeting between
his party and him. At this point, I
have listened to their arguments
and reasons, deciding to call the
parents N.I. and N.E. for mediation.

At the first invite, the parties
failed to come at the date and hour
established, thus a new invite was
sent.

Already, N.D and his lawyer
thought that the parents’ absence
and lack of involvement in finding
an amiable solution is a failure and
that the chances to work out this
case were minimum.

However, in the second meeting
established, only the father came.
His presence was seen as insuffi-
cient in reaching an agreement, ac-
cording to the son and his lawyer.
During the mediation procedures,
left alone with the father, I found
out from him that he actually wants
to make peace with his son, moreo-
ver he agrees with all his requests,
his only requirement is for the son

conflict was in fact the mother’s
fears, as she did not benefit of any
income, she had no pension, and
she was very convinced that the son
would not help her in the future if
all building papers had been signed.

At this stage of the procedure, I
asked myself: what do we have, a
failure - as parties called for me-
diation failed to appear, namely
the parents? Or why wouldn't
transform this failure into a partial
agreement, between the son, the re-
questing party, and his father, called
for mediation?

Sending to the son the father’s
opinion that I found out about in
the separate session and present-
ing him the father’s requests, I had
the joy in finding out that they were
received with delight and that their
relationship would become normal
again, visibly improved.

Called for the common session,
the two - father and son - agreed
that the progress made until that
point was very important and that
it would be best for both of them to
draft a partial mediation agreement,
which could help them in the court.

In the mediation agreement, the
father admitted everything the
son invoked and declared he fully
agrees for his son to become the
true owner of the building. On the
other side, the son committed into
paying a monthly amount for his
parents’ daily living.

Talking to the lawyer after some
time, I found that that in court, N.D’s
mother too admitted all her son’s
claims and agreed to the transfer of
ownership right to him. The media-
tion agreement, even partial, made
her change her vision on the conflict
between them and put an end to this
tensioned situation, which was in
my opinion artificially created.

What seemed at first a lost bat-
tled turned into a partial, then into
a complete victory. And I say total
because for me as mediator, the
case itself was a new challenge that,
with the help of parties and lawyer,
I managed to turn into the parties’
benefit. The relationship between
the members of this family improved,
the mediation generating their own
solutions, jointly accepted. "

ANcA S1MONA CINEPA
Mediator

to forgive his behaviour so far and B

assure him a monthly allowance, &

jointly established. Also in the
separate session with the father, I

discovered that the source of the §
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ACTIVITY
AS MEDIATOR

in momentul in care, cu
D multd amabilitate, dl. Mugur

Mitroi mi-a propus sd astern
pe hartie punctul meu de vedere
in legitura cu MEDIEREA, m-am
gandit in ce mod sd abordez acest
subiect:

1. si md refer, strict, la legea
192/2006, la avantajele pe care le au
cei ce vor apela la acest mod alter-
native de solutionare a litigiilor, la
posibilitatea rapidd de rezolvare,
la concretizarea vointei comune, a
partilor, intr-un act de care tine
seama, dupd caz, atat notarul, pen-
tru autentificare cét si instanta de
judecatd, pentru pronuntarea hota-
rarii, precum si la economia pe care
o realizeazd partile prin restituirea
taxei de timbru sau neplata acesteia,
in cazul in care acordul de mediere
se incheie “dupd” sau “inainte” de
achitarea acesteia;

sau

2. sa mé refer la faptul ca oamentii,
angrenati in iuresul cotidian, uita,
de cele mai multe ori, sd-si vorbeas-
cd, si-si explice DE CE, CUM si DE
CAND, si se inteleagd unii pe altii.
M-am gandit daca ar interesa pe ci-
neva ceea ce cred eu despre mediere
si de ce “O” privesc ca pe o provo-
care personald apruta in viata mea
profesionald, dupd mai mult de 30
de ani de la debut. Nefiind absol-
ventd de Drept dar iubind DREPT-
ATEA si ADEVARUL si neindriz-
nind sa pasesc pe un teren care
nu-mi este familiar, aleg un alt mod
de a-mi exprima punctul de vedere.
As dori sa mé refer la OAMENI si
nu la PARTI sau CLIENTL

Deci:

Aleg sa vorbesc despre solutio-
narea prin ‘comunicare” si nu prin
aplicarea strictd a legii.

Aleg sa vorbesc despre solutio-
narea prin ‘comunicare” si nu prin
judecarea si impunerea unei solutii
de citre o terta parte, de citre ma-
gistrat.

Aleg sd vorbesc despre solutiona-
rea prin ‘comunicare” si poate, de
sansa ca partile sd ajunga sa adopte
o solutie, de comun acord, fara si
se simta frustrate, nedreptatite sau
inselate.

Aleg sd vorbesc despre solutiona-
rea, prin “‘comunicare” si poate, de
sansa ca partile, sd se impace.

Ar fi ideal i cred ci este posibil,
prin implicarea mediatorului.

Péna aici, scepticii pot afirma cd
este purd teorie; poate cd au drepta-
te insd, eu, am sd incerc sd vd vor-
besc despre altceva.

Viata mi-a oferit sansa de a intra
in contact cu o multime de oameni,
de toate categoriile, de diverse ori-
entdri profesionale, mai mult sau
mai putin “fubitori de carte’, cu

educatie sau numai cu bun simt, re-
alizati sau intr-o permanentd cauta-
re de a face ceva cu viata lor, fericiti
sau nefericiti, increzdtori in soarta
lor sau, pur si simplu, impécati cu
neputinta sau nepriceperea de a-si
alege drumul corect.

OAMENI, OAMENI, OAMENL

La un moment dat, pe parcursul
vietii lor, CEVA se intampld, CEVA
explodeaza si distruge suflete, case,
vieti.

CEVA care are puterea unei
bombe, haieste sufletele, omoara
dragostea, distruge o legiturd cla-
dita “pe” si “din” dragoste, reuseste
sd nascd si sa creascd URA cea mai
cruntd, care face ca oamenii sa nu
mai comunice intre ei flindcd nu
mai au ce sd-si spund. Atunci cand
apare ura, oamenii incep sa TACA
dugmanos, orgolios, cu furie, vi-
clean, riu, sa TACA si sa TACA si
sa TACA.

Apoi, acei oameni aleargd la tri-
bunal, nerabdatori sa rupa, cat mai
repede, legaturi de familie, de afa-
ceri, interumane,
sa se pedepseascd
unii pe altii, sd ob-
tind satisfactie aco-
lo unde orgoliile isi
spun cuvantul si
intunecd ratiunea.

Aceasta  nerdb- [
dare si dorinta de
a castiga satisfactie
si nu numai, duce
la aparitia unei
alte categorii de |
oameni, martorii,
cei care ii vor separa §i mai tare, cei
care mint sub jurdmant, cei care
sunt prieteni cu unii sau cu altii si
care sustin, cu mana pe inima, cd au
fostacolo cand................

Momentele de urd dezumani-
zeazd iar URA, ca orice RAU, pune
stdpanire pe noi si cistigd teren
aga cum lava surprinde, acopera si
omoara.

DE CE si CUM se intample toate
acestea?

CE a determinat acel CEVA si
CUM a fost posibil si ne stipaneas-
¢, in aga mésurd, sufletul si mintea?

Si rdul nu se opreste aici.

Oamenii isi impart, cu urd, cele
mai mici lucruri, devin setosi de
razbunare si-si pun in gand sa-i dis-
trugd pe ceilalalti, acum, dugmani
de moarte si in acest scop, trag de
copii, ii ademenesc pentru a-i casti-
ga de partea lor, mint, sunt in stare
de orice farddelege ajungind chiar
la crimd, cateodata.

URA face ca sotii sd se deteste,
copiii sd-si urascd parintii, fratii
sa porneasca la judecatd pentru
uluca din gardul périntesc pe care
si-o disputd ca pe un bun la care

ince the moment when Mr.

Mugur Mitroi has kindly

proposed me to lay down on
paper my point of view regarding
MEDIATION, I have been think-
ing at the best way to approach this
subject:

1. To speak strictly about the law
192/2006, about the advantages
that people who turn to this al-
ternative dispute resolution mode
will have, about the quick way to
solve a dispute through parties’
common will, within an act that,
depending on the case, is taken
into account both by the notary
public, for legalization and by the
court, when pronouncing a deci-
sion, as well as the money that
parties save after the restitution
of stamp fee, if paid, depending
whether the mediation agreement
is concluded “after” or “before” the
tax is paid;

or

2. To speak about the fact that
people, often involved in daily
activities, forget
to talk to each
others, to ex-
plain themselves
WHY, HOW and
SINCE WHEN, to
understand  each
other. I have been
thinking whether
a 1S there anyone
interested in what
I think about me-
diation and why
I see IT as a per-
sonal challenge that appeared in
my professional life, more than 30
years after my beginnings. With-
out being a graduate from the Law
School, but however loving JUS-
TICE and TRUTH, yet not daring
to walk on a field that is unfamiliar,
I have chosen another way to ex-
press my point of view. I would like
to refer to PEOPLE, not PARTIES
or CLIENTS.

Therefore:

I choose to talk about resolu-
tion through communication, not
through strict enforcement of the
law.

I choose to talk about resolu-
tion through communication, not
through the judgment and deci-
sion of a third party, namely the
magistrate.

I choose to talk about resolution
through communication and per-
haps about the chance that parties
might succeed by taking a mutual
solution, without feeling frustra-
tion, injustice or disloyalty.

I choose to talk about resolution
through communication and per-
haps about the chance that parties

might make peace.

This would be ideal and I think
is possible through the involve-
ment of a mediator.

So far, skeptical people may only
say that this is pure theory; per-
haps they are right, but I will try to
talk about something else.

Life has given me the oppor-
tunity to get in contact with a lot
of people, of all categories, of all
professional training, more or
less educated, people who made
something out of their lives or still
searching for something, happy or
unhappy, trusting in their own fate
or just simply accepting their fail-
ure or inability to choose the right
path.

PEOPLE, PEOPLE, PEOPLE

At a certain point, in the course
of their life, SOMETHING hap-
pens, SOMETHING explodes and
destroys souls, homes, lives.

SOMETHING that has the
power of a bomb, tears souls, kills
the love, destroys a relationship
built on love, manages to give
birth and grow the worst HATE,
which stops people from talking
to each other, in a vindictive, ma-
licious, furious way. It stops them
from talking, talking, talking.

Then, these people rush to a
court, very impatient to break
quickly any family, business, in-
ter-human relationships, to pun-
ish one another, to obtain satis-
faction where egos darken good
judgment.

This impatience and eager to
gain satisfaction lead to another
category of people, the witnesses,
those who will separate them even
more, those who lie under oath,
those who are friends with some
of them and who swear they were
there when...........

Moments of hate make people
inhuman, and HATE, like any
other EVIL, becomes the master
and spreads quickly, just like lava
surprises, covers and kills.

WHY and HOW all these hap-
pen?

WHAT determined IT and
HOW was it possible to take con-
trol of our souls and mind? And
the evil does not stop here.

In hatred, people divide even
the smallest things, become eager
to revenge and plan to destroy the
others, who now became death en-
emies, and for this purpose, they
use children, trying to win them
on their side, they are capable of
any wrongdoing, sometime even
murder.

HATE makes husbands and
wives loathe each other, children
to detest their parents, brothers to
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au drept neconditionat, oamenii se
ceartd, uitd de planuri si ingroapa,
chiar din fagd, ceea ce au pornit sa
clideascd, recunostinta este o vorba
goald atunci cnd, in celdlalt taler al
balantei exista ceva, existd tentatia
rdului, a lucrului facut in pripa, a
céstigului usor.

Sunt cazuri in care oamenii stiu
cd nu este bine sd primeascd, in su-
fletul lor, acel CEVA, dar “tentatia’,

oricare ar fi ea, este atdt de mare

incdt renegarea oricdrui principiu
de viatd devine un act de curaj, de
teribilism, de snobism.

Provocarea este imensd: impo-
triva acestor stari de fapt, mi-am
propus sd lupt, pentru ci as dori
sa inteleg cauza care a produs acel
CEVA i sa pot indrepta incercand

sa-i fac pe oameni sa-si explice DE
CE, si-i determin si COMUNICE
intre ei, sa-si VORBEASCA si chiar
daca nu-i pot vindeca de tot raul,
macar sd inldtur URA care intuneca
mintea si omoard, putin céte putin,
sufletul.

Acestea sunt, pentru mine, inte-
lesul si rolul MEDIERIL

Cu stima si respect pentru toti
aceia care inteleg finetea acestei

‘activitdti’, care vor sd incerce, cu

puterile lor, si facd ca lumea sa fie
mai bund, mai intelegatoare, mai
dornicd si faci un pas, inainte,
spre viitor, decat 100 de pasi spre
trecut. u

DaNA IoNELA ANcA TINCU
Mediator

sue each other for any insignificant
asset, people quarrel, forget about
plans and burry whatever they
had managed to build, gratitude
is an empty word when there is
the temptation of evil, of the thing
hastily made, of easy winning.
There are cases when people
know it is not right to receive IT
in their hearts, but the tempta-
tion, no matter its nature, is so big
that denying any principle in life
becomes an act of courage, of ex-
travagance, of snobbism.
Challenge is huge: I have
planned to fight precisely against
this state of fact, as I want to
understand what cause IT and
try making things better, by try-
ing to make people explain each

other WHY, trying to make them
COMMUNICATE, TALK to each
other, and even if I cannot heal
them entirely, at least I could
remove the HATE what blacken
their minds and kills, little by lit-
tle, their soul.

These are for me the meaning
and the role of mediation.

With respect for all those who
understand the subtlety of this
activity, those who want to try,
with their own power, to make
people better, more understand-
ing, more willing to take one step
forward rather than 100 steps to-
wards the past. "

DANA IoNELA ANcA TINCU
Mediator

PROMOVAREA

INDIVIDUALA -

CHEIA SUCCESULUI iN MEDIERE

INDIVIDUAL PROMOTION - THE
KEYTO SUCCESS IN MEDIATION

rogresul societatii in care
P traim cu totii ne obligd pe fie-
care dintre noi la schimbarea
mentalitatii i a modului de lucru.
Pentru promovarea medierii, medi-
atorul, atét prin actiuni individuale
cit si prin cele colective, incearca
sa implementeze in mentalitatea
oamenilor utilizarea medierii ca
alternativa la instanta de judecata.
Din acest motiv consider cd promo-
varea individuala este cheia succe-
sului in mediere. Intrebarea care se
pune este: Cum va face acest lucru
mediatorul? La aceastd intrebare ag
dori s raspund, fard si admit ca
acesta este unicul raspuns.
Medierea reprezinti o profesie
liberald, bazata pe promovarea in-
dividuald, deschisd publicului larg
si succesul acesteea este datorat in
cea mai mare parte increderii pe
care acesta o acordd mediatorului.
De asemeni, a fi mediator este o op-
tiune profesionald, care se bazeaza
pe dorinta de a contribuii la dez-
voltarea societdtii, prin rezolvarea
conflictelor si prevenirea violente-
lor. In acest sens primul lucru pe
care trebuie sa il facd mediatorul
este sd constientizeze rolul sdu ca
mediator in societate si calititile
pe care trebuie sa le aibe. El trebuie
sd fie dedicat trup si suflet profe-
siei §i sd fie preocupat permanent
de imbunatatirea §i perfectionarea
cunostintelor de specialitate. Dupa
pdrerea mea nu vor avea succes acei
mediatori care desfasoard si alte ac-
tivitati profesionale, de invitamint,
economice, medicale etc., acordand
mai putin timp activititilor de me-
diere si pregatirii in acest sens, de-
oarece medierea impune cunostin-
te, dedicatie, vocatie si talent. Nu
trebuie sd uitdm nici un moment
cé fiecare dintre noi este apreciat si
evaluat dupd faptele noastre, dupd

cum aratim, dupa ce spunem si
cum spunem.

Mediatorul prin abilitatile de co-
municare interpersonald si publicd
(voce, timbru special, dictie bund,
talent retoric i persuasiune, ascul-
tare activa, empatie, replicd spon-
tand, gesticd, memorie, optimizm,
prezenta agreabild etc.), prin pute-
rea cuvintelor si printr-un compor-
tament adecvat poate influienta si

.l

convinge posibilii clienti, in alege-
rea medierii ca solutie de rezolvare
a disputelor, avantajoasd pentru ei.

Deasemenea, in cadrul informa-
rilor gratuite pe langa instantele de
judecatd mediatorul de serviciu are
menirea de a constientiza viitorii
clienti despre avantajele si riscurile
medierii, astfel incat sa dam curaj
si incredere acestora in mediere si
in mediatori ca si profesionisti in
domeniu. Insd dupd pérerea mea
mediatorul trebuie sa facd infor-
mare oriunde are posibilitatea si
oricnd, cu respectarea demnitatii
loialitdtii §i prestigiului profesiei de
mediator.

The progress of the society
we all live in forces each one
of us to change our mental-
ity and the work mode. In order to
promote mediation, the mediator,
both through individual and col-
lective actions, tries to implement
in people’s mentality the utilization
of mediation as an alternative to
the court of law. For this reason, I
believe that individual promotion

is the key of success in mediation.
And the question is: How will the
mediator do that? This is the ques-
tion I would like to answer, without
however admitting this is the only
answer.

Mediation represents a liberal
profession, based upon individual
promotion, open to a wide audi-
ence and its success is mostly given
by the trust the people have in the
mediator. Also, being a mediator is
a professional option, based upon
the wish to contribute to society
development, by solving conflicts
and preventing violence. In this
sense, the first thing that a media-

tor needs to do is to be aware of his
role as mediator in a society and the
qualities he needs to have. He needs
to be dedicated in body and soul to
his profession and be permanently
preoccupied with the improvement
of the specialized knowledge. In
my opinion, those mediators who
also perform other professional
activities, such as educational, eco-
nomic, medical activities will not
be successful, as they dedicate a
lower time to mediation activities
and training, as mediation requires
knowledge, dedication, vocation
and talent. We should never forget
that each one of us is appreciated
and evaluated depending on our
deeds, on how we look, on what
and how we say.

The mediator, through interper-
sonal and public communication
abilities (voice, special tone, good
diction, rhetoric talent and per-
suasion, active listening, empathy,
spontaneous reply, gestures, mem-
ory, pleasant presence), through
the power of words and a proper
behaviour, can influence and con-
vince likely clients in choosing me-
diation as an advantageous solution
to solve disputes.

Also, in the free informing ac-
tivity within courts, the mediator
has the duty to inform the future
clients about the advantages and
risks of mediation, so that we could
encourage and give them confi-
dence in mediation and mediators
as professionals in this field. Yet, in
my opinion, the mediator needs
to make this informing activity
anywhere he has the possibility, re-
specting the dignity, loyalty and the
prestige of the mediator profession.

The mediator needs to develop a
tight collaboration with public in-
stitutions, city halls, police, schools,



Mediatorul trebuie si dezvolte
o colaborare stransa cu institutiile
publice, primarii, politie, scoli, in
sensul cunoasterii si intelegerii
medierii, precum si cresterii in-
crederii cetdtenilor in procesul
medierii. Consider ca si in cadrul
acestor institutii este nevoie de in-
formare privind medierea si ar fi de
bun augur ca mediatorul si prezin-
te diferite publicatii , materiale si
chiar prezentari privin importanta
implementarii medierii ca méasurd
alternativa de rezolvare a conflicte-
lor. Nu lipsit de importantd ar fi ca
mediatorul sd intervind in educarea
tinerei generatii asupra modului de
comportare pentru preantdimpina-
rea actelor de violenta si a rezolva
conflictele apérute pe cale amiabila.

Colaborarea bund a mediatoru-,
lui cu instantele de judecatd spo-
reste increderea acestora in proce-
dura de mediere si le determind sa
recomande pentru anumite cauze
aceastd procedurd. Cunoasterea de
citre instante a competentelor si
capacitétilor mediatorilor in rezol-
varea disputelor atrage increderea
acestora in recomandarea medierii
ca alternativi la procesul in instan-
td. Deasemenea acestd colaborare
intdritd de o permanentd pregatire
de specialitate a mediatorului, con-
tribuie la imbunatatirea formei juri-
dice a acordului de mediere dar sila
incurajarea mediatorului in fortele
proprii, atit de necesare procedurii
de mediere.

Mediatorul poate face informare
despre mediere pe internet(pagini
web si bloguri), specializate in do-
meniu. Putem folosii jurnalelel on-
line, care sunt usor de creat si foarte
citite. Deasemenea poate face infor-
mare prin campanii mass-media, in
special prin emisiuni TV.

Formele de exercitare a profesi-
el de mediator pot utiliza una sau
mai multe mijloace de publicitate,
respectiv:

o plasarea unei firme;

o anunturi de publicitate;

o anunturi si mentiuni in
anuare, cirti de telefon sau
alte publicatii;

«  invitatii, brosuri si anunturi
de participare la conferinte,
colocvii etc. profesionale si
de specialitate;

«  corespondenta profesionala
si carti de vizitd profesio-
nale;

Preocuparea mediatorului trebu-
ie sé fie indreptata si spre organiza-
rea unor intalniri directe cu partile,
pentru a se face cunoscut atat ca
profesie cét si ca individ, sd elimi-
ndm suspiciunile silisa de incredere,
care de altfel pleaca de la alte profe-
sii concurente. Noi ca rimani avem
o cultura litigioasd si suntem nean-
crezatori si suspiciosi cand este vor-
ba de a incerca o altd posibilitate de
rezolvare a problemelor si de aceea
mediatorul va folosii toatd pricepe-

rea, experienta si abilitatile pentru
schimbarea acestei mentalitati. Nu
lipsite de importantd sunt dezbate-
rile publice organizate de mediatori
pentru anumite clarificiri in dome-
niu cu persoanele interesate.
Asigurarea calititii serviciilor
este esentiala si in activitatile de
mediere. Mediatorul trebuie sa aibe

judecatd sinatoasa si calitati inter-

personale necesare exercitdrii pro-
cedurii de mediere, al carei rezultat
este cartea de vizitd a mediatorului.

Nu intimplator la profesia de me-
diator au acces numai persoanele
care pe lingd vechimea in munci si
studiile de licentd cerute au nevoie
de experientd in diferite domenii
dar intr-un mod special in lucrul
cu omul, determinandu-1 sa aleaga

rezolvarea pe cale amiabild a dis-
putelor, si mai mult sa fie increzitor
in procedura medierii si implicit in
mediator. Oamenii vor rezultate, iar
acestea sd fie pe mésura asteptarilor
lor. Educatia lor este de a apela la
avocat, procuror, judecitor. Din
acest motiv mediatorul are deosebi-
ta sarcind de a face cunoscutd me-
dierea ca procedura, profesie dar si
ca persoand capabild sd desfisoare
aceste activititi numai in sprijinul
si avantajul oamenilor, dovedind
impartialitate si confidentialitate
deplind.

Mediatizarea  exemplelor ~de
succes sau a reusitelor in mediere,
este deasemenea o modalitate de
promovare, care aratd pasii ficuti
in mediere, progresul medierii,
munca si competenta profesionald
a mediatorului, toate contribuind
la cistigarea increderii populatiei in
mediere.

Mediatorul profesionist trebuie
sa fie mandru de profesia aleasd
si sd constietizeze cd aceasta este
deosebit de frumoasd avand satis-
factii imediate, nu atdt financiare
cat morale din partea persoanelor
care apeleazd la mediere si care cu
ajutorul mediatorului va continua
relatiile bune avute inainte cu par-
teneri, vecini, rude, prieteni sau
cunostinte.

Dacd imi este permis, as face un
indemn citre mediatori si anume
acela de a continua sé se faci cunos-
cuti atdt ca profesie cat si ca indivizi
cu o buna pregitire
profesionald si o buna
reputatie, deoarece
medierea functioneza
iar cetdtenii, acum, mai
mult ca oricind, au ne-
voie de sprijin i incre- -
dere in persoanele care |
ii pot ajuta sa-si rezolve
singuri neantelegerile
pe cale pasnica, ami-
abila, in timp scurt si
costuri reduse. n

GHEORGHE NASTASE
Centrul de Mediere
Buzau

in the sense of knowing and un-
derstanding mediation, as well as
increasing the citizens’ confidence
in the mediation process. I believe
that these institutions too need to
be informed about mediation and
I believe that it would be good for
the mediator to present different
publications, materials and even
hold presentations about the im-
portance of implementing media-
tion as an alternative way to solve
conflicts. It would also be impor-
tant for the mediator to intervene in
the education of the younger gen-
eration, to anticipate the violence
acts and solve the conflicts amiably.

The good collaboration of the
mediator with the courts increases
their confidence in the mediation
procedure and makes them recom-
mend this procedure for different
cases. As the courts are aware of the
competences and the capacities of
the mediator, they would recom-
mend mediation as an alternative
to the court trial. Also, this tight
collaboration, strengthened by a
permanent specialized training of
the mediator, leads to improvement
of the juridical shape of the me-
diation agreement, but also to the
encouragement of the mediator in
own forces, which are so necessary
in the mediation procedure.

The mediator could make the
informing activity about mediation
on the internet (websites and blogs),
specialized in this area. We could
also use online journals, which are
easy to create and are widely read.
Also, promotion can take place
in mass-media, especially in TV
shows.

The mediator profession can use
one or more advertisement ways,
namely:

o Placement of a firm;

o Dublicity announcements ;

o Announcements in ad-

vertising directory, phone
books or other publica-

tions;

o Invites, brochures, pro-
fessional conference and
meeting announcements;

o Professional  correspond-

ence and professional visit
cards;

The  mediator’s
preoccupation
needs also be fo-
cused on the or-
ganization of direct
| meetings with the
parties, to make
himself known both
as professional and
| individual, in order
to eliminate suspi-
cions and lack of
confidence, which
in fact start from
other  competing
professions. We, the
Romanians, have a

medierea, tehnica si arta

litigious culture and we are uncon-
fident and suspicious when talking
about trying a new way to solve
problems, that is why the media-
tor will use all his skills, experience
and abilities to change this mental-
ity. Its also worth mentioning the
public debates organized by the
mediators to clarify some issues in
the field with the people interested.

To assure the quality of services
is essential in the mediation activity
too. The mediator needs to have a
healthy judgment and interperson-
al qualities for exerting the media-
tion procedure, whose result is in
fact the mediator’s visit card.

It’s not by chance that the media-
tor profession is therefore accessed
only by the people who need, apart
from work maturity and licensed
education, experience in different
areas, but especially in working
with people, so that he could make
the people choose the amiable
resolution of disputes, to be more
confident in mediation procedure
and implicitly in mediation. Peo-
ple want results, and these should
rise to their expectations. Their
education is to turn to a lawyer,
prosecutor, judge. For this reason,
the mediator has the special task
to make mediation known as a
procedure, profession, but also to
make himself known as a person
capable to perform these activities
for the advantage of people, being
impartial and showing full confi-
dentiality.

Popularizing the successful ex-
amples or the successes in media-
tion is also a way to promote, which
shows the steps taken by mediation,
the progress of mediation, the work
and the professional competence
of the mediator, all these getting to
population’s confidence in media-
tion.

The professional mediator needs
to be proud for the profession cho-
sen and be aware of the fact that it
is very beautiful, with immediate
satisfactions, not only financial
but moral, from the persons who
turn to mediation and who will
continue to have good relationship
with partners, relatives, neighbours,
friends or acquaintances, with the
help of a mediator.

If I am allowed, I would make a
recommendation to all mediators:
to continue to make themselves
known both as a profession and
individuals with a good profes-
sional training and a good repu-
tation, because mediation does
function and citizens need now,
more than ever, the support and
confidence in the person who
could help them solve their disa-
greements amiably, in a short time
and with low costs. ]

GHEORGHE NASTASE
Buzau Mediation Center
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CATEVAASPECTE PRIVIND MEDIE-
REA, CA METODAALTERNATIVA DE
SOLUTIONAREA CONFLICTELOR

SEVERALASPECTS REGARDING

THE MEDIATION,

TIVE DISPUTE

AS AN ALTERNA-
RESOLUTION

(PARTEAA 3-A)
13. AVANTAJELE MEDIERII

Sunt multe motive pentru care o
persoand ar apela la mediere.

Procedura legald traditionald
este de duratd, costisitoare si de
multe ori inaccesibild fard un avo-
cat. Medierea permite reducerea
costurilor si a intrzierilor. Permite,
de asemenea, o rezolvare rapida a
conflictului.

Procedura legala genereazi cos-
turi psihologice importante pentru
parti si are tendinta de a degenera
intr-un conflict total si rivalitate.
Prin mediere, e posibil ca accentul
s4 se pund numai pe elementele de
disensiune si sa se ajungd la acor-
duri asupra unor aspecte care nu
sunt cu adevarat controversate.

Decizia juridica este impusa cu
autoritate §i creeazd un invingator
si un invins. Medierea duce la o
intelegere agreatd de ambele parti
intr-o situatie de castig-castig.
Medierea da in general satisfactie
ambelor parti, deoarece ele pot
participa in gasirea unei solutii la
litigiu. Solutia este adesea mai bine
adaptatd la nevoile partilor decét
cea impusd de instantd. Acordul
este in general mai respectat de-
cit sentinta judecatoreasca, care
de multe ori impune proceduri de
executie.

Medierea este o procedurd
consensuald, confidentiald, care
se tine in prezenta partilor §i a
avocatilor, daca partile doresc acest
lucru. Daca se ajunge la un acord,
judecatorul recunoaste in mod ofi-
cial tranzactia la cerere, si devine
aplicabila, ca orice alta sentinta.

In concluzie, aceasta metodd
alternativa de a face dreptate si de a
solutiona dispute este promitatoare.
In timp ce creste accesul la justitie,
aceasta oferd, la costuri mai mici
si in perioade de timp mai scurte,
satisfactii mai mari partilor impli-
cate in rezolvaea unui conflict.

Este foarte mare nevoie ca
toti practicantii, avocatii §i aca-
demicienii s3 sfituiascd si sd
instruiasca clientii si studentii
despre disponibilitatea medierii si
sd-1 directioneze citre aceasta. In
Facultatea noastra de Drept, de la
Universitatea ‘Spiru Haret, progra-
ma scolii de drept pentru clasele de
master include cursuri de arbitraj si
mediere, la care studentii participa
in numar mare. Incepand cu 2010,
pentru studentii din ultimii ani de
studii, s-a creat un curs special pe
mediere §i arbitraj, care va deschi-
de noi orizonturi studentilor care
au nevoie sa invete in continuare

aceastd materie. Si mai mult decét
atat, programele educatonale de
continuare se axeazd pe promo-
varea medierii. Multi judecatori
pensionati ar trebui sa-si extinda si
sa-si prelungeasca carierele in ma-
terie de drept, devenind experti in
medierea privata.'

In afara profesiei, in lumea
comerciald, numeroase corporatii
multi-nationale exploreazd acum
medierea inainte de a intra in pro-
cese lungi si costisitoare.”

Medierea oferd justitiabililor
oportunitatea de a se retrage, in
mod voluntar si temporar, dintr-un
proces adversar formal. Le permite
sa incerce sa-si rezolve disputele cu
suportul activ al unui tert. recursul
la mediere este o oferta fara riscuri
pentru parti. Au libertatea de a se
intoarce la sistemul juridic formal,
daca nu se ajunge la o intelegere.

Procesul medierii este pe deplin
voluntar. Consensul este esenta
medierii, deoarece medierea este
flexibild, de multe ori informala si
adaptabild, si este invocatd numai
atunci cand partile aratd ca sunt
pregatite s ajungd la o intelegere
amiabila. Deoarece sistemul juridic
de stat nu impune partilor medie-
rea, acestea sunt libere si aleagd
singure daca vor sa intre in system,
precum si un mediator care si le
ajute sa-si solutioneze problemele.

Inorice moment, partile siavocatii
acestora raman imputerniciti cu
solutionarea conflictului: ei aleg
sd intre in mediere, ei aleg regulile
de baza ale medierii, ei aleg dacd
rezolva sau nu, si in cele din urma,
in oricare faza a medierii, pot alege
si se reintoarcé la procesul formal
si apoi sd se prezinte la audieri sau
procese.

Medierea poate incepe in oricare
stadiu, daca litigiul se afld in instantd
deja. O cerere comund pentru me-
diere este semnata de toate partile
in acest caz, iar medierea poate si
inceapd, atita timp cét dosarul este
suspendat pand la incheierea medi-
erii. In functie de rezultatul medierii,
dosarul este reluat si instanta va lua
la cunostintd de rezultatul medie-
rii. Confidentialitatea este un lucru
esential in mediere. Dacd partile

1 Civil Mediation Program Resource
Materials, (New Jersey Judiciary, Revised
October 2008), Mediation by Retired Judges,
8 (1-24), <http://www.judiciary.state.nj.us/
civil/CivilMediationProgramResource_Ma-
nual_Oct2008_InternetVersion.pdf>

2 Vezi si The Honourable Warren K.
Winkler Chief Justice of Ontario, Access to
Justice, Mediation: Panacea or Pariah?, (Pu-
blished in 2007 Canadian Arbitration and
Mediation Journal 16 (1)), 5-9, <http://www.
ontariocourts.on.ca/coa/en/ps/speeches/ac-
cess.htm >

(PART3)
13. ADVANTAGES OF MEDIATION

There are many reasons as to why
one should refer to mediation.

The traditional judicial proce-
dure is lengthy, costly and often in-
accessible without a lawyer. Media-
tion permits the reduction of costs
and delays. It also permits a rapid
settlement of the conflict.

The judicial procedure itself
generates an important psycho-
logical cost for the parties and has
a tendency to degenerate into total
conflict and rivalry. Through me-
diation it is possible to focus on the
elements of dissension and to pro-
voke settlements on the aspects that
are not truly contentious.

The judicial decision is imposed
with authority and creates a win-
ner and a loser. Mediation leads to
a settlement and a solution agreed
upon by both parties in a win-win
situation.

Mediation gives satisfaction gen-
erally to both parties, as they can
participate in finding themselves
the solution to the litigation. The
solution is often better adapted to
the needs of the parties that the one
imposed by the Court. The agree-
ment is generally better respected
than the judgment itself, which of-
ten faces execution proceedings.

Mediation is a consensual proce-
dure, confidential, and held in the
presence of the parties and their
lawyers, if the parties so desire.

The parties can, beyond the law,
define the rules of mediation if they
S0 agree ON.

If a settlement is reached, the
judge officially recognizes the
transaction on request, and it be-
comes enforceable, like any judg-
ment.

In conclusion, this alternative
method of rendering justice and
settling disputes is full of promises.
While increasing accessibility to
justice, it gives, at a lesser cost and
within shorter delays, greater satis-
faction to the parties for the resolu-
tion of their conflicts.

There is a real need for all the
practitioners, lawyers and scholars
to advise and instruct their clients
and students of the availability of
mediation and direct them to it.
In our faculty of Law, at the ‘Spiru
Haret'" University, law school cur-
ricula for master classes include
courses in arbitration and media-
tion in which students participate
in great numbers. As of 2010, for
the students in the last year of stud-
ies, a special course has been dedi-

cated to mediation and arbitration,
which will open the horizons for
students who need to learn further
on this topic. Ever more, continu-
ing legal education programs focus
upon mediation advocacy training.
Many retired judges should extend
and prolong their careers in law by
becoming experts in private media-
tion.!

Outside the profession, in the
commercial world, many large mul-
ti-national corporations now man-
date that mediation be explored be-
fore entering on any lengthy, costly
litigation.”

Mediation offers litigants an op-
portunity to withdraw, voluntarily
and temporarily, from the formal
adversarial process. It allows them
to try attempting to settle their dif-
ferences with the active support of
a third party. The recourse to me-
diation is a risk free offer for the
parties. They remain free to return
to the formal system should a set-
tlement not be achieved.

The process of mediation is en-
tirely voluntary. Consensus is of es-
sence for mediation, as mediation is
flexible, often informal and adapt-
able, and is invoked only when the
parties show they are ready to reach
an amicable agreement. As the legal
state system does not impose me-
diation upon the parties, the parties
are free to choose on their own will
to enter the system and a mediator
to act in such capacity to help them
solve their problem.

At all times the parties and their
attorneys remain empowered with
the solution of their conflict: they
choose to enter the mediation,
they choose the ground rules of
mediation, they choose to settle or
not, and finally, at any stage of the
mediation, they may choose to re-
enter the formal process and then
go to hearing or to a trial.

Mediation can begin at any stage
if the litigation is in front of a Court
already. A joint request for media-
tion is signed by all the parties in
this respect, and the mediation
can begin, as long as the file is sus-
pended until the end of the media-
tion. Depending of the result of the

1 Civil Mediation Program Resource
Materials, (New Jersey Judiciary, Revised
October 2008), Mediation by Retired Judges,
8 (1-24), <http://www.judiciary.state.nj.us/
civil/CivilMediationProgramResource_Ma-
nual_Oct2008_InternetVersion.pdf>

2 See also The Honourable Warren K.
Winkler Chief Justice of Ontario, Access to
Justice, Mediation: Panacea or Pariah?, (Pu-
blished in 2007 Canadian Arbitration and
Mediation Journal 16 (1)), 5-9, <http://www.
ontariocourts.on.ca/coa/en/ps/speeches/ac-
cess.htm >



ajung la un acord, Curtea va ratifica
acordul, care va deveni final si execu-
toriu, ca si orice alta decizie a Curtii.
Altfel, litigiul va continua in fata
instantei, urméand cursul sau firesc.

Obiectivele  posibile  pentru
a incredinta o disputd medierii
sunt: o micsorare a listei de dosa-
re a instantei; grabirea solutiondrii
cazurilor; scaderea costurilor le-
gate de solutionarea cazurilor in
instantd, atat pentru parti cat si pen-
tru sistemul juridic insusi; scaderea
cererii de judecatori; asigurd mo-
duri mai bune de dreptate; recidive
mai putine; imbunatatirea relatiilor
dintre partile aflate in conflict; eco-
nomie de bani si rapiditate.

Chiar daci medierea se bazeaza
pe propria determinare a partilor, e
nevoie de timp si rabdare pentru a
ajunge la o solutie amiabild. Dacd
mediatorii i partile se grabesc, in
efortul de a economisi bani si timp,
procesul medierii poate fi com-
promis. Asadar, o bund balantd
intre toate aceste obiective este
indispensabild, pentru a obtine o
solutie optima si eficientd pentru toti
participantii (justitiabili, judecatori,
avocatii §i persoanele neutre), care
vor fi cei mai afectati de acest proces.

14. MEDIEREA JUDICIARA

‘O fiintd umand nu poate fi
tradusd intr-o ecuatie juridica’
Este un sistem binar care creeaza
un invingator si un invins, in care
partile vor concura pentru a obtine
moartea juridicd a adversarului.
Este necesara integrarea dinamis-
mului pentru a transforma aspec-
tele statice ale procesului, ajutand
partile sd-si asume responsabili-
tatea pentru gsirea unei solutii
la propriul conflict. Asadar, cand
apare un caz si dialogul ar fi mult
mai indicat decit sanctiunea unei
sentinte, exista optiunea pentru
o conciliere juridica” (care este
reglementata de articolul 7201 din
Codul roménesc de Procedurd
Civild) sau judecatorul poate pro-
pune o mediere, care, daca este
acceptatd, va fi incredintatd unui
mediator independent de judecétor
siva fl tinutd in confidentialitate.

Fuctionarea medierii si justitia
nu ar trebui si fie in mod necesar
exclusive. Practicarea medierii ju-
diciare s-a dovedit a avea succes in
rezolvarea cazurilor, in special in
tari precum Statele Unite si Canada,
unde aceasta a fost la fel de benefica
si instantelor, ajutind enorm in
solutionarea controverselor si in
scaderea numarului de dosare din
instante. De asemenea, Argentina

3 B. Blohorn Brenneur, Vice Presedinte
Fondator al GEMME (Asociatia Europeana
a Judecatorilor pentru Mediere), la Prima
Conferintd Internationald privind Medie-
rea Juridica (Medierea, limbajul universal al
solutionarii conflictelor) (Paris, Palais du Lu-
xembourg, Octombrie 16-17, 2009), <http://
www.gemme.eu/en/article/when-mediation-
transforms-judges-and-justice-by-bbrenneur>

a instituit o pre-mediere obligatorie
inca din 1996.*

Intre timp, medierea juridica
creeazd o aparentd amentinfare
la adresa unor valori importante
exprimate in multe culturi juri-
dice, prin care se pune sub sem-
nul intrebarii rolul judecatorilor
cu acest nou instrument de
solutionare; in culturile juridice
moderne existd impedimente lega-
te de acceptarea acestui mecanism
uman revolutionar in sistemul juri-
dic traditional, existand dificultati
in elaborarea §i implementarea me-
dierii judiciare.’

15. CONCLUZIE

Mai bine informati si educati,
oamenii vor deveni si mai recep-
tivi la inovatii, cetdtenii de azi fiind
mai inclinati sa recurgd la metode
alternative de solutuonare a con-
flictelor. Un oarecare sentiment de
control asupra propriului destin
este foarte apreciat. Asadar, medi-
erea imputerniceste oamenii si le
permite o participare interactiva in
cdutarea unui acord negociat accep-
tat de comun acord. Astfel, intr-un
anumit fel, un acord negociat este o
sentinta scrisa chiar de catre parti.

Statul (prin judecatori) ar trebui
sd stimuleze concilierea §i medie-
rea (ADR), intrebandu-se daci un
proces in instantd este chiar necesar,
avand in vedere costurile, pierderea
de timp si stresul provocat.

Scopul este incheierea litigiului
intr-un mod final satisfacator, in
asa fel incét partile sa fie cu adevarat
satisfacute si sa nu continue disputa
sau conflictul in alt mod sau intr-
un litigiu viitor.

Probabil ca nu existd nici un alt
proces legal care sd permité o astfel
de creativitate si imaginatie in croi-
rea unei rezolvari a conflictului din-
tre parti, astfel ca atunci cind se ia
in considerare medierea, pot aparea
rezultate alternative surprinzatoare.
Ar trebui, deci, ca minte noastrd
sa fie deschisa la noi idei si noi
abordari ale solutionarii.
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mediation, the file will resume and
the Court will take note of the me-
diation result. Confidentiality is at
the core of mediation. If the parties
reach a settlement, the Court will
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Canada, where it was likewise bene-
ficial to the Courts, helping tremen-
dously well with the solution of the
controversies and decreasing the
cases in front of the Courts. Also

ratify the agreement that will be- Argentina has enforced mandatory

come final and binding as any other
decision of the Court. Otherwise,
the litigation will continue in front
of the Court in its normal course.

Possible goals for submitting
the dispute to mediation could be:
decrease the Courts list of future
cases; speed the cases to resolu-
tion; decrease the cost of resolving
the dispute through the Courts for
both the litigants and the Court
system; decrease the demand on
judges; increase litigant satisfaction
with the Court system; provide bet-
ter means of justice; lower recidi-
vism; improve relationship between
the disputing parties; cost savings
and speed.

Even if the mediation relies on
the parties’ self-determination, it
takes time and patience to reach
a functional amicable solution. If
the mediators and parties rush in
an effort to save costs and find a
faster resolution, the process of
mediation can be compromised.
So a proper balance is indispensa-
ble between all these goals above
mentioned in order to achieve an
optimal and efficient solution for all
the participants (litigants, judges,
lawyers, and neutrals) who will be
most affected by this process.

14. Judicial Mediation

‘A human being cannot be trans-
lated into a juridical equation.® It is
a binary system that creates a win-
ner and a loser, where the parties
will compete to obtain the judicial
death of the adversary. It is nec-
essary to integrate dynamism to
transform the static aspect of the
judgment, by helping the parties to
take responsibility in finding them-
selves a solution to their conflict. So,
when a case appears and a dialogue
would be more appropriate rather
than the sanction of a judgment,
there is an option for judicial con-
ciliation’ (also regulated in Article
7201 of the Romanian Code of
Civil Procedure) or the judge can
propose a mediation, which if it is
accepted, will be entrusted to a me-
diator independent from the judge
and held in confidentiality.

The function of mediation and
judging should not be necessarily
exclusive. Practicing judicial me-
diation has proved successful in
solving cases, especially in coun-
tries such as the United States and

3 B. Blohorn Brenneur, Founding Vice
President of GEMME (European Associati-
on of Judges for Mediation), at First Interna-
tional Conference of Judicial Mediation (Me-
diation, the universal language of conflict
resolution), (Paris, Palais du Luxembourg,
October 16-17, 2009), <http://www.gemme.
eu/en/article/when-mediation-transforms-
judges-and-justice-by-bbrenneur>

pre-trial mediation since 1996.*

Meanwhile, judicial mediation
poses an ostensible threat to im-
portant values expressed in many
legal cultures, causing to question
the role of the judges with this new
solution tool; impediments exist in
modern legal cultures as to the ac-
ceptance of this revolutionary hu-
man mechanism in the traditional
judiciary and there are difficulties
of designing and implementing ju-
dicial mediation.®

15. CONCLUSION

Better informed and educated,
people will become more disposed
toward innovations than previ-
ously engaged, as today’s citizens
should be more inclined to commit
to alternative dispute resolution.
Having some sense of control over
their destinies is highly valued. Me-
diation thus empowers people and
permits an interactive participation
in seeking a mutually acceptable
negotiated settlement. Therefore, in
a certain way, a negotiated agree-
ment is a judgment written by the

parties themselves.
The State (through the judge)
should  stimulate  conciliation

and mediation (ADR), by asking
whether a judgment is necessary
taking into consideration the cost,
the waste of time and the stress.

The purpose is to terminate the
litigation in a final and satisfactory
manner so that the parties may be
really satisfied and not pursue their
dispute or conflict otherwise or in
subsequent litigation.

There is probably no other legal
process that allows for such creativ-
ity and imagination in fashioning a
resolution of the dispute between
parties, so when considering me-
diation, surprisingly alternative re-
sults could appear. An open mind
should thus be kept as to new ideas
and new approaches to resolution.
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SISTEME $I CODURI DE DECRIPTARE

TEORIA ARGUMENTARII

Mic istoric:

o Aristotel a fost cel care a siste-
matizat regulile empirice ale reto-
ricii. A trait intre anii 384-322 B.C.
si mai era numit §i Stagiritul, de la
Stagira - localitatea unde s-a ndscut.

e Poetica lui Aristotel este numi-
ta cea de-a doua retorica.

e In epoca clasica a antichitatii
apare constiinta retoricd.

e Primii care redacteaza pledoa-
rii sunt oratorii, celebru fiind Corax
din Siracusa, urmat de Tizias care
este autorul celui mai mare manual
de retoricd, profesor al lui Gorgias,
Lisias si Isocrate (intemeietorii sco-
lii de retorica).

e Retorica - arta de a vorbi bine,
de obicei in public, cu scopul de a-1
convinge pe receptorul discursului
(Aristotel).

e Romanii preiau mostenirea
greacd prin doi mari oratori: Ci-
cero si Quintilian. Quintilian rea-
lizeaza prima expunere in lucrarea

»De institutione oratoria” (primul
tratat de pedagogie).

Cele trei dimensiuni ale retoricii:

1. Punerea la punct a unui plan al
discursului

2. Originea juridico-politica a artei

3. Orientarea sa genericd si prag-
maticd

Discursul trebuie adaptat tim-
pului, locului si publicului ciruia
1i este adresat. Filosofia a reprogat
retoricii ca:

1) Retorica se pronuntd asupra
opiniei, §i nu asupra a ceea ce este
de fapt. Sursa retoricii se afld intr-o
sursa a cunoasterii bazatd pe vero-
simil, plauzibil si probabil, si nu pe
adevar si pe certitudine logica.

2) Retorica este arta de a face sa
triumfe cauza pe care o apara, reto-
rului fiindu-i indiferent adevarul.

3) Retorica este o demagogie
pentru cd ea cautd sd provoace ade-
rarea la anumite opinii cu ajutorul
emotiilor. Retorica produce o con-
vingere care tine de credintd, si nu
de convingerea proprie cunoasterii.
Oratorul nu ne aratd cu adevrat
ceea ce este drept, ci ceea ce pare
a fi drept in ochii multimii care tre-
buie sd judece.

e S-au accentuat trasdturile or-
nante ale retoricii si a evoluat la arta
orndrii discursului. Aceastd ten-
dintd a culminat in secolele XVIII

- XIX, cand s-au atribuit retoricii, ca
obiect de studiu, figurile de stil.

e La inceputul secolului XX reto-
rica a murit, avind parte de blamuri,
si apoi a rendscut in anii ’60-70.

e Aristotel distinge trei tipuri de

discurs, fiecare caracterizat printr-
un subiect (SB), scop (SC), crite-
riu (C), timp (T), argumentatii (A):

1) Genul deliberativ

SB: discutii politice

SC: informarea

C: criteriul utilitatii in raport cu
cetatea

T: viitor

A: exemplul

2) Genul judiciar

SB: discursuri juridice

SC: acuzarea sau apararea

C: cel al dreptatii

T: trecut

A: entimema (tip de rationament

DECRYPTING SYSTEMS AND CODES

THEORY OF ARGUMENTATION

Short history:

e Aristotle was the one who sys-
temized the empiric rules of rheto-
ric. He lived between 384 and 322
B.C,, also being named the Stagirite,
after Stagira - the place where he
was born.

o Aristotle’s Poetics is called the
second rhetoric.

e Rhetorical conscience appears
in the classical period of Antiquity.

o the first who devise speeches
are the orators, the famous Corax of
Syracuse, followed by Tisias, who is
the author of the biggest rhetoric

care se mai cheama si silogism in-
complet)

3) Genul epidictic

SB: elogiul sau blamul

SC: elogiul sau blamul

C: frumosul sau uratul

T: trecut

A: exemplul

Probele lui Aristotel (mijloacele
de persuadare):

a) Extratehnice - mdrturii, mar-
turisi, texte de lege

b) Tehnice - administrate prin
discurs si pot fi de tip argument,
caracterul oratorului (ethosul), dis-
pozitiile provocate de discurs la ni-
velul auditoriului, si care se regases-
te in dimensiunea numité pathos.

Dimensiunile tehnice sunt in nu-
mar de trei:

1) A instrui - docere

2) A emotiona - movere

3) A plicea - delectare

Sistemul retoric conceput de
Aristotel are cinci parti:

1) Inventio - introducere in su-
biect, tehnici de persuadare, argu-
mente, locuri folosite de orator.

2) Dispositio - se referd la struc-
tura sintagmaticd a discursului care

manual, teacher of Gorgias, Lisias
and Isocrates (the founders of the
rhetoric school).

o Rhetoric - the art of speaking
well, usually in public, with the
purpose of convincing the receiver
of the speech - (Aristotle).

e The Romans take over the
Greek legacy through two impor-
tant orators: Cicero and Quintilian.
Quintilian’s extant work is ,,De in-
stitutione oratoria” (the first peda-
gogy treaty).

The three dimensions of rhetoric:

1. establishing a plan of speech

2. the legal-political origins of art

3. its generic and pragmatic ori-
entation

The speech needs to be adapted
to time, place and the audience
it is addressed to. Philosophy re-
proached rhetoric the following:

1) Rhetoric pronounces upon
opinion, not upon what it really
is in fact. The source of rhetoric
consists in a source of knowledge,
based upon plausible and prob-
ability, not on truth and logical
certitude.

2) rhetoric is the art of making

the cause triumph, regardless of the
truth.

3) rhetoric is a demagogy, as
it focuses on adhesion to certain
opinions with the help of emotions.
Rhetoric produces a belief that re-
lates to faith, and not to a knowl-
edge conviction. The orator does
not really show us what is right, but
what seems to be right in the eyes of
the audience that must judge.

o decorating features of rhetoric
accentuated, this leading to the art
of decorating the speech, a ten-
dency that culminated in the 18-
19" centuries, when a new object
of study within rhetoric was intro-
duced, namely the figures of speech.

o at the beginning of the 20" cen-
tury, the rhetoric faded away due to
various blames, but it revived in the
60-70s.

o Aristotle depicts three genres
of speech, each characterized by a
subject (SB), purpose (P), crite-
rion (C), time (T), argumentations
(A):

1) Deliberative genre

SB: political discussions

P: informing

C: criterion of utility

T: future

A: example

2) Judiciary type

SB: juridical speech

P: the accused or the defence

C: justice criterion

T: past

A: enthymeme (a type of argu-
mentation which is also called in-
complete syllogism)

3) Epidictic type

SB: praise or blame

P: praise or blame

C: beautiful or ugly

T: past

A: example

Aristotle’s persuasion ways:

a) extra-technical - evidence,
confessions, texts of law

b) technical - administrated
through speech; they can be ar-
gument-type, orator’s character
(ethos), the feelings provoked by
the speech within the audience, i.e.
pathos.

There are three technical dimen-
sions:

1) to educate — docere

2) to create emotions - movere

3) to like - delectare

The rhetoric system created by
Aristotle has five parts:

1) Inventio - introduction in the
subject, persuasion techniques, ar-
guments, locus used by the orator.

2) Dispositio - it refers to the
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tine de o anumitd artd a compunerii
acestuia si care presupune respecta-
rea unei scheme care contine cinci
dimensiuni:

a. Exordium - presupune conci-
lierea oratorului cu auditoriul (cap-
tatio benevolentiae)

b. Naratio - se expun faptele rea-
le sau prezentate ca atare. Stil concis,
clar si verosimil.

c. Confirmatio - presupune pre-
zentarea argumentelor oratorului.

d. Refutatio - presupune respin-
gerea argumentelor oratorului

e Peroratio - cu doud dimensiuni:

-Recapitulatio - Indignatio

3) Elcutio - dimensiunea eloc-
ventei: clar, concis. Are trei genuri
de stil:

a. Umil (simplu) - pastoralele si
bucolicele

b. Mediu (mediocru) - roman si
discurs didactic

c. Sublim (grav) - tragedie sau
epopee

4) Memoria — memorarea discursului

5) Actio - punerea in practicd a
discursului cu tot cortegiul: regla-
rea vocii, a respiratiei, etc.

EVALUAREA SITUATIEI DE
COMUNICARE

Incd de la inceput trebuie clarifi-
cat in mintea vorbitorului care este
scopul comunicirii sale. El trebuie
sd decidd dacd prezentarea sa va
avea scop informativ sau va avea in

langd un restaurant - vor fi dis-
trasi de gandul de a merge la masa,
etc.; sau prin organizare: un spatiu
prea mare pentru numdrul mic de
participanti ori invers, lipsa unei
ilumindri sau sonorizdri adecvate,
etc. Existenta unor alte evenimente
ii poate face pe participanti s fie
nerabdatori, ostili, dezinteresati sa
participe activ.

Toate aceste elemente care tin de
context i sunt exterioare discursu-
lui trebuie insd avute in vedere si
compensate de o pregatire a discur-
sului pe masurd, pentru a-1 face mai
atractiv, dar si de alte mésuri care sa
elimine posibilititile de distragere a
atentiei.

Ca o reguld, am putea spune ci
orice vorbitor trebuie sd fie pregd-
tit pentru situatii neprevdzute si sd
aiba o variantd din care subiectul
propus si nu iasd ,,sifonat”.

ANALIZAAUDIENTEI

Audienta este un element foarte
important pentru reusita discur-
sului. Atunci cénd isi elaboreaza
discursul, vorbitorul ar trebui sd
cunoascd mai multe elemente care
tin de componenta audientei sale.

Elemente demografice

Cand ia in considerare audienta,
vorbitorul trebuie sd cunoasci ca-
racteristicile demografice ale aces-
teia: varsta, sexul, confesiunea, rasa,
etnia, apartenenta organizationald

vedere obtinerea unei schimbdri in - la partide politice, ONG-uri, etc.,

atitudinea, convingerile sau valori-
le audientei cdreia i se adreseaza. In
functie de aceasta decizie, vorbito-
rul isi va stabili obiectivele specifice
si isi va construi discursul.

Dupi ce a fost ales scopul dis-
cursului, trebuie elaborate obiecti-
vele sale specifice. Acestea trebuie
enuntate ca niste obiective operati-
onale clare, pentru ca vorbitorul si
aiba posibilitatea de a-si evalua clar
eficienta cu care si-a atins aceste
obiective.

De asemenea, trebuie gsitd si o
idee centrald a discursului, care si
rezume ideile principale. In acest
fel vorbitorul usureaza sarcina au-
dientei de a retine si de a-si aminti
elementele legate de discurs.

In acest moment trebuie tinut
cont si de situatia in care va fi facuta
prezentarea. Multe discursuri nu si-
au atins scopul pentru cd vorbitorii
nu au stiut sa evalueze situatia de
comunicare i au intampinat ostili-
tatea audientei.

Contextul prezentarii are o mare
importantd. Vorbitorul trebuie sa
tind cont de ora la care va fi tinu-
td prelegerea, de locul in care se
va tine, cat si de plasarea sa intre
evenimente. Ora la care e tinut
discursul i influenteazd direct pe
ascultatori. Se poate si fie nerab-
ditori sd plece acasd, sau la masa,
sau sa participe la un alt eveniment.
Locul ii poate distrage prin plasare:
la mare - vor fi cu gandul la plaja,

precum si backgroundul cultural al
acestora: nivelul de pregatire, tipul
de pregitire, etc.

Un bun orator va fi o persoa-
nd care isi adapteaza discursul la
audientd. Scopul principal al unei
prezentari publice nu este de a
demonstra inteligenta sau pregati-
rea vorbitorului, ci de a obtine un
anumit rdspuns din partea audien-
tei. In acelasi timp, vorbitorul nu
trebuie sa renunte la convingerile
sale doar pentru a obtine raspunsul
dorit. Este aici un proces de ajusta-
re continud, de negociere a pozitii-
lor partilor. De aceea e foarte bine
ca vorbitorul s isi faca audienta,
pentru a elimina orice surprizd ori
situatie jenantd, care pot sa ducd
la ostilitate din partea publicului
si, in ultimd instantd, la ratarea
obiectivului propus. In astfel de si-
tuatii se poate ajunge nu doar cand
subiectul propus nu este agreat de
audientd, ci si atunci cand, din ne-
cunoagterea specificului publicului,
vorbitorul poate face aluzii care sa
fie considerate reprobabile de catre
ascultatori. Un discurs care poate
sd fie interpretat drept rasist, sexist,
sectar — discriminator in general -
va fi respins imediat de public. De
asemenea, un limbaj tehnic nu va
avea prea mult succes la un public
obisnuit mai degrabd cu literatura
si invers.

Publicul are tendinte egocentrice,
deci va fi multumit dacd aude ceea

collocation structure of the speech,
which relates to a certain art of its
composition and which entails the

the lunch, or participate in another
event. The location could also dis-
tract their attention: at the seaside

fulfilment of a scheme that contains - they will be thinking at the beach,

five dimensions:

a. Exordium - means the ora-
tor’s conciliation with the audience
(captatio benevolentiae)

b. Naratio - there are presented
facts that are real or presented as
such. A concise, clear and credible
style.

c. Confirmatio - presentation of
the orator’s arguments.

d. Refutatio - rejection of the
orator’s arguments

e. Peroratio - with two dimen-
sions:

-Recapitulatio - Indignatio

3) Elcutio - dimension of elo-
quence: clear, concise. It has three
style genres:

a. humble (simple) - pastorals
and bucolic

b. medium (mediocre) - novel

and didactic speech

¢. Sublime (serious) - tragedy or
epopee

4) Memoria - memorization of
the speech

5) Actio - to put in practice the
speech with its entire elements:
voice tone, breathing control etc.

EVALUATION OF THE COMMUNICA-
TION SITUATION

Right from the beginning, the
purpose of communication needs
to be clarified in the mind of the
speaker. He must decide whether
his presentation will be an informa-
tive one or it will target a change
in the attitudes, convictions or the
values of the audience. Depending
on this decision, the speaker will
establish the specific objectives and
will build his speech.

Once the purpose of the speech
was settled, its specific objectives
need to be elaborated. They need
to be stated as clear operational ob-
jectives, so that the speaker has the
possibility to clearly evaluate the ef-
ficiency in reaching these objectives.

Also, a central idea of the speech
must be found, which should sum-
marize the main ideas. This way, the
speaker eases the audience effort to
retain and remember the elements
related to the speech.

At this point, the situation in
which the presentation is made
must be taken into account. Many
speeches have not achieved its tar-
get because the speakers did not
know how to evaluate the commu-
nication situation and confronted
with the audience hostility.

The context of presentation is of
great importance. The speaker must
take into account the hour when
the presentation is held, the place
and the position within events. The
hour when the speech is held di-
rectly influences the listeners. They
may be anxious to go home, or to

near an restaurant - they will be
thinking at food etc, as well as the
organization: a place too big for
the small number of participants,
the lack of adequate lighting and
sounds etc. The existence of other
events could make the participants
be anxious, hostile, not interested
in active participation.

All these elements that are relat-
ed to context and are exterior to the
speech itself need to be taken into
consideration and compensated by
a good preparation of the speech,
in order to make it more attractive,
but also by other measures to elimi-
nate the distractions.

As a rule, we might say that any
speaker needs to be prepared for
unpredicted situations and have
a plan B, so that the subject is not
affected.

AUDIENCE ASSESSMENT

Audience is a very important ele-
ment for the success of the speech.
When elaborating the speech, the
speaker should know several as-
pects related to the structure of its
audience.

Demographic elements

When taking into account the
audience, the speaker must know
its demographic features: age, sex,
religion, race, ethnics, organiza-
tional affiliation - political parties,
NGOs etc, as well as their cultural
background: education level, the
type of education etc.

A good orator will be a person
that adapts his speech to audience.
The main purpose of a public pres-
entation is not to demonstrate the
speaker’s intelligence or education,
but to obtain a response from the
audience. At the same time, the
orator must not give up his con-
victions only to obtain the wanted
response. There is a process of con-
tinuous adjustment, of negotiation
of audience position. Therefore, it
is very well for the speaker to make
his audience, in order to eliminate
any surprise or embarrassing situ-
ation, that might trigger the audi-
ence hostility and in the end the
failure in achieving the target. This
type of situations might be reached
not only when the topic proposed
is not agreed by the audience, but
also when the speaker, without
knowing the audience specific-
ity, makes some allusions that are
considered inappropriate by the
listeners. A speech that may be
interpreted as racist, sexist, gener-
ally discriminating - will be im-
mediately rejected by the audience.
Also, a technical language will not
be very successful with an audi-
ence rather used to literature and
the other way around.



ce il intereseaza. De aceea subiectul
discursului va fi analizat i apreciat
prin prisma naturii si intereselor
publicului. Din acest motiv, vorbi-
torul trebuie sa incerce si-si con-
struiascd discursul pornind de la
public, de la structura si interesele
sale.

Elemente situationale

In alcétuirea discursului siu, vor-
bitorul trebuie s ia in calcul si alte
elemente legate de public, precum
interesul, cunostintele si atitudinea
sa fatd de subiect.

Una din sarcinile vorbitorului
va fi sd evalueze interesul audien-
tei pentru subiectul propus si sd isi
pregateascd subiectul in consecinta.
In cazul in care interesul nu este
atat de ridicat, vorbitorul trebui
sd gdseasca modalitati de a atrage
atentia audientei, printr-o introdu-
cere deosebitd, materiale ajuttoare,
limbaj adecvat, exemple provoca-
toare.

Cunostintele publicului asupra
subiectului sunt hotaratoare pentru
modul de abordare a discursului.
Oamenii sunt atrasi de subiecte pe
care le cunosc. Din contrd, un dis-
curs care trateaza banal un subiect,
fard sd aducd nimic nou, va fi un
motiv de plictiseald teribild pentru
audientd.

Atitudinea audientei fatd de un
subiect poate s ducd la respingerea
discursului, tocmai de aceea vor-
bitorul trebuie si stie ce parere are
in general audienta fatd de subiect
si sa isi ajusteze discursul pentru a
nu contrazice flagrant aceastd ati-
tudine, dar si pentru a-si introduce
opiniile personale, in asa fel incat sa
obtina rezultatul scontat.

Vorbitorul trebuie sa fie constient
ca si persoana sa este o variabild de
care se va {ine seama.

Audienta poate sa il cunoasci si
si il placa sau displacd pe un anume
vorbitor. Competenta sa pe subiect
poate fi recunoscutd sau disputatd
si acest lucru va influenta in mod
evident rezultatele discursului.

Ocazia cu care va fi tinut discur-
sul are o mare importantd. Necu-
noasterea importantei sau semni-
ficatiei unui moment poate atrage
esecul unei interventii. S ne inchi-
puim ¢ la o intalnire a comunitatii,
pentru a-si cinsti inaintasii, cineva
incearcd sd atragd atentia asupra sa
pentru a obtine capital politic sau
sustinere pentru afacerile sale. De-
sigur ca reactia publicului va fi osti-
1a, deoarece va aprecia ca importan-
ta unui eveniment a fost deturnata
pentru binele si interesele unei anu-
me persoane. Din cele de mai sus
reiese ca vorbitorul are datoria si
isi evalueze cu atentie audienta in
fata careia isi va prezenta discur-
sul. Prin aceastd evaluare va putea
anticipa posibilele reactii ale aces-

ta mesajul discursului in vederea
atingerii obiectivelor sale. Aceasta
adaptare a mesajului se va face in
doud momente distincte: inainte
de elaborarea discursului si apoi in
timpul prezentdrii sale, ca urmare
a feed-back-ului primit din partea
audientei.

CERCETAREA SUBIECTULUI

Dupi ce a fost stabilit subiectul
discursului §i componenta audien-
tei asteptate, vorbitorul poate trece
la munca de documentare.

Pentru documentarea se pot fo-
losi mai multe surse.

In primul rand se vor folosi ex-
perienta si cunostintele proprii. Fi-
ecare om are un bagaj mai mare sau
mai mic de cunostinte cu privire la
un subiect, precum si o experientd
anume in domeniul respectiv. In
functie de datele privind audienta,
el trebuie sd decida daca aceste in-
formatii sunt suficiente pentru dis-
cursul sdu sau trebuie completate si
cu alte informatii.

In cazul in care nu sunt suficien-
te, se va apela si la alte mijloace de
documentare: biblioteci, Internet,
sau tehnici de cercetare directd.

Toatd lumea stie in ziua de azi
sd foloseascd internetul, cat despre
biblioteci, se presupune ci in Ro-
mania orice absolvent de facultate
a trecut cel putin o data pe la o sald
de lecturd, macar pentru a-si obti-
ne bibliografia obligatorie de curs,
dacd nu si pentru a o studia. Trebu-
ie retinut insd si faptul cé i aceastd
documentare poate prezenta capca-
nele ei. Informatiile prezente in bi-
blioteci pot fi de multe ori depasite
sau puse la indoiald de noile desco-
periri. Pe de altd parte, informatiile
de pe internet pot fi puse la indoiala,
sursele lor fiind sustinute financiar
de citre firme sau organizatii direct
interesate si prezinte o realitate
deformata in avantajul lor. Docu-
mentarea trebuie si fie insotitd de
atentie si discerndmént, pentru a
nu pune in pericol argumentatia
discursului prin lipsa de acuratete
si impartialitate a informatiilor.

O sursd importanta de informatii
este si tehnica interviului. Pentru
a putea elabora un discurs care sd
contind informatii exacte, vorbi-
torul se poate documenta direct la
sursa acestor informatii. Daci, sd
spunem, trebuie sd prezentam in-
formatii legate de modul in care se
urmareste executia bugetara intr-o
institutie, e foarte normal sd mer-
gem direct la persoana care se ocu-
pé de acest lucru, care ne poate da
cele mai exacte informatii.

Trebuie sa avem insd grija ca
aceste informatii s fie explicate pe
intelesul audientei pe care o avem
in vedere. ]

teia si modul in care va rdspunde - continuarea in numarul urmator -

la problemele prezentate. In urma
acestei evaludri isi va putea adap-
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The audience has egocentric ten-
dencies, so it will be pleased if hear-
ing what it is interested in. There-
fore, the topic of the speech will be
analyzed and elaborated according
to audience nature and interests.
For this reason, the speaker must
try build his speech starting from
the audience, from its structure and
interests.

Situational elements

When elaborating his speech, the
orator must take into consideration
other elements regarding the audi-
ence, such as the audience’s interest,
knowledge and attitude towards the
subject.

One of the speaker’s tasks is to
evaluate the audience interest for
the subject proposed and to pre-
pare the subject accordingly. In
case the interest is not that high, the
speaker must find ways to draw the
audience attention, through a spe-
cial introduction, helping materi-
als, adequate language, provocative
examples.

The audience knowledge on the
subject is decisive for approaching
the speech. People are attracted by
the subject they know. On the con-
trary, a speech that treats a subject
simply, without bringing some-
thing new, will be terrible boring
for the audience.

The audience attitude towards
the subject might lead to the rejec-
tion of the speech, that is why the
speaker needs to know what the au-
dience thinks about the subject in
general and adjust his speech so not
to seriously contradict this attitude,
but also to introduce his personal
opinion, in order to achieve the
best results.

The speaker must also be aware
of the fact that his person too is a
variable that will be taken into con-
sideration.

The audience might know him
and like or dislike a certain speaker.
His competence over the subject
might be recognized or challenged
and this will seriously influence the
outcome of the speech.

The occasion when the speech
is held will also be very important.
Not knowing the importance or
the significance of a moment could
lead the failure of an intervention.
Lets imagine that in a community
meeting to honour the ancestors,
someone tries to draw attention
on him in order to gain some po-
litical capital or to support his busi-
ness. Of course, the public reaction
will be hostile, as it will consider
that the importance of an event
was used for the interests of a cer-
tain person. The above mentioned
shows that the speaker has the duty
to carefully analyze the audience
before which he delivers the speech.
Following this assessment, he will
be able to anticipate the possible re-
actions of the audience and how it

medierea, tehnica si arta

will respond to the issues presented.
Through this evaluation, he will be
able to adapt his speech message,
in view of achieving his objectives.
This message adaptation will be
made in two different moments:
before the elaboration of the speech
and then during its presentation,
after the feedback he receives from
the audience.

RESEARCH OF THE SUBJECT

After establishing the subject of
the speech and the structure of the
audience expected, the speaker can
now move to the research work.

Several sources can be used for
research.

First of all, there will be used
the own experience and knowl-
edge. Each person has more or
less knowledge about one subject,
as well as a certain experience in
that field. Depending on the facts
related to audience, the speaker
must decide whether the informa-
tion is sufficient for his speech or
needs to bring more pieces of in-
formation. If they are not sufficient,
other research ways will be used:
library, internet, direct research
techniques.

Nowadays, everyone knows how
to use the internet, while concern-
ing the library, in Romania each
student went to the library at least
once to get a bibliography and why
not to even study it. However, we
must know this research could have
its own traps. Pieces of information
found in a library are many times
outdated or doubted by the new
discoveries. On the other hand, the
info from the internet can also be
placed under a question mark, as
sources are financially supported
by companies or organizations
directly interested in presenting a
deformed reality to their advantage.
The research must be accompanied
by attention and a good judgement,
in order not to endanger the speech
argumentation through a lack of
accuracy and impartiality of infor-
mation.

An important source of informa-
tion is the interview technique. In
order to elaborate a speech that
should contain exact information,
the speaker can directly research
from the source of this information.
If, let’s say, we need to present in-
formation about the way in which
the budgetary activity is run in a
company, it is very normal to go di-
rectly to the person in charge with
it, who can offer us the most precise
information.

We must, however, be very care-
ful with these pieces of information
and explain them clearly to the au-
dience we target. n

- to be continued -
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Cazul pentru Institutul International de Mediere www.IMImediation.org

nstitutul International de Medi-

ere (IMI) a fost infiinfat in 2007

pentru a furniza o platforma
mondiald tuturor actionarilor, cu
scopul de a face medierea varianta
normald, pentru motivele si in felu-
rile indicate anterior. El reprezintd
o colaborare diversa intre cerere si
ofertd, cu reprezentare egald in ca-
drul Consiliului Administrativ. Un
reprezentant al utilizatorilor este
presedinte incd de la inflintarea sa.

IMI este o initiativd globald de
serviciu public. Misiunea sa este
transpunerea  transparentei  si
standardelor inalte de competentd
in practica medierii, la nivel
international. Aceste teluri sunt
obtinute printr-o schema
internationald transparentd de cer-
tificare a competentelor, bazat pe
standarde inalte vizibile i creand
un cadru divers pentru Mediatorii
Autorizati ai IML Utilizatorii de me-
diere sunt asistati de citre un motor
de cautare deschis, usor de accesat
pentru a scoate la iveald informatii
concise si comparabile in legaturd
cu mediatorii competenti.

Deoarece IMI nu este un furnizor
de servicii, nu are venituri din asigu-
rarea medierilor, cursurilor de forma-
re sau alte servicii. IMI este o institutie
caritabila non-profit, inregistratd la
Haga, Olanda, dar care opereaza la
nivel global, prin intermediul por-
talului www.IMImediation.org. IMI
dpeinde in totalitate de donatiile
actionarilor din lumea medierii pen-
tru acoperirea costurilor sale.

IMI a fost infiintat prin efortul
comun a patru organisme non-pro-
fit de solutionare a litigiilor - Cen-
trul de Mediere din Singapore, Cen-
trul International de Arbitraj din
Singapore, Institutul de Mediere
din Olanda si Centrul International
pentru Solutionarea Disputelor din
cadrul Asociatiei Americane de Ar-
bitraj. Desi institutiile fondatoare
au finantat infiintarea sa si punctul
de start, IMI este in prezent finantat
in totalitate de binefacatori si spon-
sori din randul actionarilor din lu-
mea medierii, inclusiv clientii.

Standardele sunt stabilite de
catre Comisia Independentd de
Standarde a IMI (ISC), care aduna
peste 60 de lideri in domeniu, din
peste 25 de tari. ISC stabileste prac-
tica si standardele etice ale IMI si

revizuieste si aprobd Programele
de Evaluare, prin care institufia
autorizeaza mediatorii.

Consiliul Consultativ al IMI este
prezidat de citre Lordul Woolf of
Barnes, fostul Lord Chief Justice
al Angliei si Tara Galilor. Consiliul
Consultativ are un rol strategic, de
consultare si imputernicire in asis-
tarea Consiliului Director al IMI la
implementarea misiunii IMI.

Consiliul Consultativ al IMI si
Comisia Independentd de Standar-
de sunt independente de Consiliul
Director al IMI. Toti membrii celor
trei organisme servesc IMI pro bono.

Peste 300 de mediatori din toata
lumea au obtinut Certificatul IMI
si se pot gasi pe portalul IMI, in
timp ce multi altii sunt in curs de
autorizare.

IMI stabileste standarde inal-
te pentru mediatori, dar el insusi
nu efectueaza nici o evaluare. In
schimb, institutiile care efectueaza
evaluarea mediatorilor, cum ar
fi furnizorii si formatorii, sunt
invitati sd-si ajusteze programele,
pentru a indeplini criteriile specifi-
ce’ determinate de ISC, si s aplice
la ISC pentru aprobarea certificarii
mediatorilor care parcurg acele
programme si care indeplinesc
criteriile pentru autorizarea IML
Acei mediatori vor deveni astfel
autorizati de cétre IMI si vor fi
inclusi pe portalul IMI.

PROFILUL MEDIATORULUI
CERTIFICAT IMI

In plus fatd de parcurgerea unui
program de evaluare aprobat de
ISC, mediatorilor certificati IMI li
se cere sd completeze un Profil on-
line pentru includerea in functia de
cautare a portalului IMI, pentru a
le da utilizatorilor posibilitatea de a
identifica mediatori experimentati
autorizati. Acestia pot cduta pe
domeniul preferinte - locatie,
limba, stiluri de mediere si ariile
de practica - si apoi este prezentatd
o selectie de Profiluri de Mediatori
Certificati IMI care indeplinesc
acele preferinte. Motorul de cautare
este accesibil de pe pagina de start a
portalului IMI, fara a fi nevoie de
logare sau plata unor taxe.

Fiecare profil contine:

- informatii obligatorii detaliate
despre Mediatorul Autorizat, in-
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The case for the International Mediation Institute www.IMImediation.org

he International Mediation

Institute (IMI) was estab-

lished in 2007 to provide a
common global platform for all
stakeholders to make mediation
mainstream around the world for
the reasons, and in the ways, indi-
cated above. It represents a diverse
collaboration of the demand side
and the supply side, with equal rep-
resentation of each on the Board. A
user representative has chaired IMI
since it was formed.

IMI is a global public service
initiative. Its Mission is to drive
transparency and high competency
standards into mediation practice
across all fields, worldwide. This is
being achieved through a transpar-
ent international mediator compe-
tency certification scheme, based
on visible high standards and creat-
ing a diverse cadre of IMI Certified
Mediators. Mediation users as as-
sisted by an open, easily-accessible
search engine to surface concise
and comparable information relat-
ing to suitable competent media-
tors.

Because IMI is not a service
provider, it earns no income from
the provision of any mediation,
training or other services. IMI is
a non-profit charitable institu-
tion, registered in The Hague, the
Netherlands but operating globally,
through its web portal at www.IMI-
mediation.org. IMI is totally reli-
ant on donations from mediation’s
worldwide stakeholders to cover its
costs.

IMI was established by the
collaborative effort of four lead-
ing non-profit dispute resolution
bodies - the Singapore Mediation
Centre, Singapore International
Arbitration Centre, Netherlands

establishes the IMI practice and
ethical standards and reviews and
approves the Assessment Programs
by which institutions qualify me-
diators for IMI Certification.

The IMI Advisory Council is
chaired by Lord Woolf of Barnes,
former Lord Chief Justice of Eng-
land & Wales. The Advisory Coun-
cil has a critical strategic, advisory
and enabling role to assist the IMI
Board implement IMI’s Mission.

The IMI Advisory Council and
Independent Standards Commis-
sion are independent of the IMI
Board of Directors. All members of
all three bodies serve IMI pro bono.

Over 300 of the worlds leading
mediators have achieved IMI Cer-
tification and are openly searchable
on the IMI portal, with many more
in process.

IMI sets high standards for me-
diators, but does not itself conduct
any assessments. Instead, institu-
tions that conduct assessment of
mediators, such as providers and
trainers, are invited to adjust their
programs to meet the specific crite-
ria (7) determined by the ISC, and
to apply to the ISC for approval to
qualify mediators passing those
programs and meeting the criteria
for IMI Certification. Those media-
tors then will become IMI Certified
and their Profiles will be included
on the IMI Portal.

IMI CERTIFIED MEDIATOR
PROFILES

In addition to passing an ISC-
approved assessment program, IMI
Certified mediators are required to
complete an online Profile for in-
clusion in the IMI Portals search
function to enable users to identify
qualified experienced mediators.

Mediation Institute and the Ameri- They can search via core preferenc-

can Arbitration Associations In-
ternational Center for Dispute
Resolution. Although the Founding
Institutions have financed its estab-
lishment and start-up, IMI is now
funded entirely by benefactors and
Patrons among mediation’s stake-
holders, including users.

The standards are established by
the IMI Independent Standards
Commission (ISC) which convenes
over 60 of the fields thought lead-
ers from over 25 countries. The ISC

es — location, languages, mediation
style(s) and practice areas - and
then be presented with a selection
of IMI Certified Mediator Profiles
meeting those preferences. The
search engine is openly accessible
from the IMI portal homepage at
without login or charges. IMI does
not keep any record of visitors us-
ing the search engine.

Each Profile contains:

- detailed mandatory informa-
tion about the Certified Mediator,



cluzand o biografie, calificari si
arille de expertizd, experienta in
mediere, o descriere a stiluilui si
filozofiei mediatorului, Codul de
Eticd aplicabil, indemnizatia de
asigurare profesionald, precum si
informatii optionale despre afilieri-
le profesionale, instruire si educatie,
publicatii, link-uri ctre referinte si
alte informatii si:

- Un Rezumat al Opiniilor,
pregatit independent, care sa
contind impresiile primite de la
fostii utilizatori. Este elementul
cheie ce oferd utilizatorilor posibi-
litatea de a afla informatii despre
competentele unui mediator direct
de la alti utilizatori. Acest rezumat
permite sa se facd o determinare
prealabila in legatura cu potrivirea
cautdrii, inainte de a se face selectia

DINCOLO DE CERTIFICARE - MISI-
UNEA MAI LARGAA IMI

In plus fatd de stabilirea standar-
delor si oferirea posibilitatii utiliza-
torilor de a lua o decizie informata
asupra mediatorilor, portalul IMI
furnizeaza:

- indrumare si informare
impartiald utilizatorilor de medi-
ere, explicind cum si de ce medi-
erea functioneazd. Deoarece IMI
nu furnizeaza servicii de mediere,
este o sursd credibild de informatii
obiective. Un exemplu este Copacul
Decizional de gasire a mediatorului
potrivit®.

- materiale downloadabile in
legaturd cu medierea si ariile co-
nexe ale negocierii asistate si me-
todelor de solutionare a disputelor,
pentru a-i ajuta si inspira pe utili-
zatori. Acestea includ si roleplayuri
gratuite pentru a ajuta formatorii,
clipuri video si destasurari ale pro-
cesului de mediere (care sunt greu
de gasit), instrumente de stimulare
a medierii, cele mai recente artico-
le si crti in domeniu, impreuna
cu bibliografii, sinopse folositoare
si linkuri catre librarii si alte sur-
se, un calendar al evenimentelor
internationale din domeniu si in-
curajare puternicd pentru o mai
mare diversitate.

- sustinere pentru Initiativa
Tanarului Mediator, cu scopul de
a incuraja interesul in mediere al
tinerilor care activeazd in dome-
niul juridic, al afacerilor si alte do-
menii, i achizitia de catre tinerii
profesionisti a abilitatilor practice
in mediere.

- un Program bursier prin care
mediatorii aspiranti, mai ales cei
din tarile in curs de dezvoltare si
cei care mediazd conflicte de fa-
milie §i comunitate, s3 fie instruiti
corespunzator si a le permite si
castige experinta necesard pentru
a fi evaluati in vederea certificarii
IMIL. Bursa le va permite media-
torilor recent autorizati si cstige
experientd in cazurile potrivite, ca
asistenti la mediere si co-mediatori,

impreund cu mediatori autoizati
IMI cu o mare experienta.

- o functie de convocare, pen-
tru a ajuta partile aflate in disputd
s ia in considerarea medierea
ca si optiune. Deoarece IMI nu
furnizeaza el insusi medieri, se
afla in pozitia unica de a propune
medierea partilor a caror disputd
a devenit publicd. Rolul convo-
catorului este unul dificil, care
implica abilitati, tact, sensibilitate
culturald, perseverentd si neutrali-
tate. IMI va avea posibilitatea sa-si
angajeze reteaua de profesionisti
experimentati in acest domeniu
- adica aceia care indeplinesc Stan-
dardele Independente ale Comisiei
- pentru a-i asista in acest demers.

- un rol de conducere, pentru
a conduce medierea spre noi do-
menii. Exemple includ folosirea
medierii pentru a ajuta partile sa
incheie tranzactii acolo unde dis-
puta nu existd sau este anticipata.
Folosirea hibrizilor si a unor forme
de solutionare a conflictelor mai
putin cunoscute vor fi explicate i
ilustrate.

- identificarea  mediatorilor
competenti, specializati in conflicte
de familie si comunitate.

CONCLUZIE

Mediatorii competenti, indife-
rent de aria de practicd, locatie si
nationalitate pot, cu un mic efort,
sd devind parte din miscarea ce
profesionalizeazd medierea. Vor fi
de folos utilizatorilor, dar si me-
diatorilor insisi si altor furnizori
de servicii. Nivelul mai bun de
transparentd va aduce mai multi
utilizatori, si odatd cu ei, o mai
bund intelegere $i o mai mare
acceptare a medierii, conducand
astfel la 0 noud crestere a medierii,
pentru beneficiul tuturor.

Mediatorilor le place si faca
referire la situatiile castig-castig.
Aceasta este una dintre ele.

PERSPECTIVA UNUI MEDIATOR
INTERNATIONAL

Annette M. van Riemsdijk®

Una dintre abilitatile noas-
tre cheie ca mediator este arta
ascultarii si intelegerii active. Apoi,
noi dezvoltdim ceea ce am invafat
pentru a ajuta partile sa-si rezolve
diferentele.

Asadar, este 0 a doua naturd pen-
tru noi sd auzim ce spun unii utili-
zatori, s intelegem nevoile acesto-
ra, interesele si dorintele, apoi sa ii
adunam impreuna si sa ne adresdm
lor. Mesajul utilizatorului exprimat
mai sus este emotionant si motiva-
rea este puternicd. Aspectul privind

“adunarea la un loc” este practic
principala provocare.

Nici unul dintre noi, mediatorii
cu norma intreagd, nu putem sin-
guri, si nici in grupurile noastre
profesionale, s fluturim o bagheta
magica si sa metamorfozam medie-

including a biographical summary,
qualifications and areas of special
expertise, mediation experience, a
description of the Mediator’s style
and philosophy, applicable Code of
Ethical Conduct, professional in-
demnity insurance and also the op-
tional information about profession-
al affiliations, training and teaching
background, publications, links to
referees and other information, and:

- an independently-prepared
Feedback Digest summarizing
impressions received from prior
users. It is the one key element that
enables users to satisfy themselves
about a mediator’s competency in
the opinion of prior users, and also
enable a determination to be made
about suitability prior to making a
selection.

BEYOND CERTIFICATION - IMI’S
WIDER MISSION

In addition to setting standards
and enabling users to make in-
formed decisions on mediators, the
IMI Portal provides:

- Impartial guidance and infor-
mation to users of mediation to
explain how and why mediation
works. As IMI does not provide
mediation services, it is a credible
source of objective information.
An example is the Decision Tree to
Find the Right Mediator®.

- Informative downloadable ma-
terial about mediation and related
areas of assisted negotiation and
dispute resolution to assist and in-
spire users. This will also include
copyright-free roleplays to aid
trainers, videos of mediations tak-
ing place (which are hard to find),
mediation simulation tools, the lat-
est articles and books in the field,
together with annotated bibliog-
raphies, useful synopses and links
to online booksellers and other
sources, a worldwide calendar of
events and strong encouragement
for greater diversity.

- Support for a Young Mediators
Initiative to encourage interest in
mediation by young professionals
in legal, business and other areas,
and the acquisition of practical me-
diation skills by young mediators.

- A Scholarship Program de-
signed to enable aspiring mediators,
particularly in developing countries
and including those who mediate
family and community disputes, to
be properly trained and to enable
them to get necessary experience
for being assessed to become IMI
Certified. The Scholarship Program
will enable newly-certified media-
tors to gain practical experience in
suitable cases as assistant media-
tors or co-mediators together with
highly experienced IMI Certified
Mediators.

- A convening function, to help
disputing parties consider media-
tion as an option. Because IMI will

medierea, tehnica si arta

not itself deliver mediations, it is
in a unique position to propose
mediation to parties whose dispute
has become a matter of public re-
cord. The role of the convener is a
difficult one, involving skill, tact,
cultural sensitivity, perseverance
and neutrality. IMI will be able to
engage its network of prominent
and experienced professionals in
the field - eg. those serving on the
Independent Standards Commis-
sion - to assist in this endeavour.

- A leadership role to help drive
mediation into new areas. Exam-
ples include use mediation to help
parties make deals where no dis-
pute exists or is anticipated. The use
of hybrid and other lesser-known
forms of dispute resolution will be
explained and illustrated.

- The identification of competent
specialist family and community
mediators.

CONCLUSION

Skilled mediators, everywhere
and regardless of their fields of
practice, location and nationality,
can with a little effort become part
of the movement that is profes-
sionalizing mediation. It will ben-
efit their users, but will also ben-
efit themselves and other service
providers. The enhanced levels of
transparency will bring greater user,
and with that will come a deeper
understanding and wider accept-
ance of mediation, leading to re-
newed growth in mediation for the
benefit of everyone.

Mediators are fond of referring
to win-win. This is win-win.

AN INTERNATIONAL MEDIATOR
PERSPECTIVE

Annette M. van Riemsdijk’

One of our key skills as media-
tors is the art of active listening and
understanding. Then we develop
what we have learned to help par-
ties resolve their differences.

So it is second nature for us to
hear what some of the users are
saying, to understand their needs,
interests and desires, then get to-
gether to address them. The user
message expressed above is poign-
ant and the rationale is powerful. It
is the “getting together” aspect that
presents the practical challenge.

None of us full time media-
tors can, by ourselves or even in
our panels or professional groups,
just wave a magic wand and meta-
morphose mediation into a fully-
fledged profession in the eyes of
our clients. Because of how we are
organised (or, more accurately un-
organised) as private practitioners,
we would end up with so many dif-
ferent approaches, standards; pro-
cedures and nomenclatures that we
would confuse our customer base
and make things worse, not better.
Perhaps that is why the credential-
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medierea, tehnica si arta

rea intr-o profesie cu drepturi depli-
ne in ochii clientilor nostri. Din ca-
uza felului in care suntem organizati
(sau mai bine zis neorganizati) ca si
practicanti privati, am sfarsi prin a
avea atdt de multe abordari, stan-
darde, proceduri si nomenclatoare
incit ii facem pe clienti confuzi si
inrautatim lucrurile, in loc sa le
imbunatatim. Probabil din aceasta
cauzd studiile de documentare din
Statele Unite din 2001-2004 nu ne-
au dus mai departe.

Totusi, scrisul pe pereti nu ar pu-
tea fi mai clar. Doar pentru cé pro-
vocarea pare att de formidabild, nu
inseamna ca trebuie sd renuntam.
Aceasta este epoca electronica.
Este clar pentru majoritatea din-
tre noi ca medierea trebuie instant
recunoscuta ca si profesie, dar este
la fel de clar ca nu suntem inci in
aceastd fazd. Intr-o epoci in care ra-
tingurile a milioane de profesionisti
din lume sunt inregistrate pe

LinkedIn in peste 200 de téri
(rata de adoptare in tara mea de ori-
gine, Olanda, este peste 30% pe cap
de locuitor), concluzionez ca putem
indeplini provocarea de “a ne adu-
na’ sau de a “actiona ca unul singur”
profitand de puterea internetului.

Am discutat acest aspect cu co-
legi mediatori din intreaga lume,
chiar si in Africa, unde am o parte
din practica, dar si in America de
Nord, acolo unde sunt multi colegi
din cadrul Mediatorii Fara Fronti-
ere. Nimeni pand acum nu a con-
trazis acest principiu, $i inca nu am
intalnit mediatorul care s simté ca
nu ar trebui sa actioneze pentru a
intdmpina nevoile clientilor nostri.

Asadar, mai riméne doar o
intrebare mecanica, si anume
‘Cum?” Clientii nostri au stabilit
scena principald, si intr-adevar
tot ceeea ce trebuie sa facem este
sa performdm pe o baza colectiva
mondiala. Consider ci sunt cel
putin sapte “castiguri usoare” pe
care noi, furnizorii de servicii, le
putem obtine imediat.

1. S devenim autorizati IMI

Doi dintre colegii mei din Califor-
nia au exprimat acest lucru intr-un
mod concis. Unul dinre ei spunea: e
simplu ca bund-ziua, iar altul zicea
cd nu-i o ofertd mai bund. IMI este
pus in miscare de utilizatori, asadar
portalul sau de internet va fi primul
loc unde utilizatorii yor merge pen-
tru a gasi mediatori. In fapt, nicieri
in alta parte nu se combina atét de
bine standarde inalte, feedback
deschis, transparentd totala, acces
la motorul de cautare, acoperire
globala si detasare de la concurenta
pentru serviciile pietei. Acestea sunt
toate elementele cele mai importan-
te pe care utilizatorii le cautd. Cu
sigurantd, clientii nostri au nevoie
ca aceste trasaturi s fie aplicate con-
sistent, in oricare loc.

Am finceput initiativa IMI si
am obtinut autorizare IMI partial

pentru cd ma gindesc cd clientii
mei vor asigurarea calitatii si a
transparentei. A deveni medi-
ator autorizat IMI reprezintd o
contribui reald in mutarea me-
dierii pe pozitia de a fi o profesie
recunoscutd. Sunt de acord cu
Lordul Woolf si multi altii care
identificd in “profesionalizarea”
medierii punctul cheie in vederea
progresului. Fara dubii, din acest
motiv Lordul Woolf, William Ury
si altii care i-au inspirat pe lideri
mondiali in solutionarea dispute-
lor, s-au alaturat Consiliului Con-
sultativ al IMI - pentru a ajuta la
obtinerea acestui rezultat.

Acum s flu sincerd, va voi face o
confesiune. A fost ceva efort pentru
a obtine certificarea IMI. Lucrurile
bune nu vin niciodata prea usor. A
trebuit sd generez un feedback con-
sistent de la utilizatori, si trebuie
$a recunosc ca asta e ceva ce am
neglijat sd fac. A trebuit s3 numesc
un Recenzor independent pentrru
a primi impresiile (direct de la
utilizatori, sau de la mine, daci le
primeam eu), apoi sa adun toate
aceste feedback-uri intr-un Rezu-
mat de Impresii pentru Profilul IML.
Imediat ce am inceput sa lucrez la
aceastd sarcind, am realizat ca acest
Rezumat reprezinta un suport cre-
dibil si transparent a abilitatilor
mele pentru clientii care nu ma cu-
nosc, asadar am selectat ca Recen-
ZOr 0 persoand a carei reputatie Si
integritate erau de neegalat.

A colecta feedback a insemnat
sd explic partilor ceea ce ceream
de fapt. Imediat ce le-am explicat
cé feedbackul nu era o chestie pur
birocratica, cd nu este doar depo-
zitat intr-un dosar si niciodati ci-
tit, cd este de fapt un element cheie
pentru a duce medierea mai depar-
te ca o profesie recunoscuta, atunci
au acceptat si au alocat citeva mi-
nute pentru completare.

Deoarece in mod sistematic am
cautat si am primit feedback o
perioadd de timp, aceasta a devenit
o parte importanta a practicii mele.
Mediatorii cu care lucrez in echipe
experimenteaza acelasi lucru. Desi
obtinem un sentiment de nedescris
de success personal, atunci cand
partile isi rezolvd disputele cu aju-
torul nostru, exista de obicei un an-
ti-climax puternic atunci cand totul
ia sfarsit si mergem mai departe
la urmatorul caz. Suntem cu totii
fiinfe umane, si, desi de multe ori
nu ne place s3 admitem, suntem cu
totii recunoscatori pentru expresii-
le de recunostint, o bataie pe umar,
un mulfumesc si vreo sugestie sau
idee. Feedbackul furnizeazd toa-
te aceste lucruri. Cand ma uit pe
aceste feedbackuri si imi amintesc
anumite cazuri, este o experientd
de invatare inaltatoare. Departe de
a fi un impediment, feedbackul este
o gura de adrenalina.

i indemn pe toti mediatorii

ing studies in the United States in
2001-2004 did not get us any fur-
ther forward.

Yet the writing on the wall could
not be any clearer. Just because the
challenge seems so formidable does
not mean we should give up. This
is the electronic age. It is clear to
most of us that mediation must be
instantly recognizable as profession,
it is equally clear that we are not yet
at this stage. In an age where scores
of millions professional people are
registered on LinkedIn in over 200
countries (the adoption rate in the
country of my birth, the Nether-
lands, is over 30% per capital), I
conclude we can meet the challenge
of “getting together” or “acting as
one” by leveraging the power of the
Internet.

for. Our clients clearly need these
features applied consistently, eve-
rywhere.

I started the IMI initiative and
became IMI Certified partly be-
cause I believe that my clients
wanted quality assurance and
transparency. Becoming IMI Certi-
fied represents a real contribution
to moving mediation to a position
of being a recognised profession. I
agree with Lord Woolf and many
others identifying the “profession-
alization” of mediation as the key to
its progress. No doubt that is why
Lord Woolf, William Ury and other
inspiring world leaders in dispute
resolution have joined IMI's Advi-
sory Council - to help achieve this
result.

Now, to be honest, I will make

I have discussed this issue with
peer mediators right around the
world, including in Africa where
I have part of my practice, and
in North America where many
colleagues in Mediators Beyond
Borders are located. None so far
disagree with the principle, and not
surprisingly I have yet to meet a me-
diator who feels we should not act
to address the needs of our clients.

So this merely leaves simple
a mechanical question, which is
“How?” Our clients have established
the main stage, and really all we
have to do is perform on a world-
wide collective basis. Based on my
discussions with mediators, train-
ers and mediation institutions, I
believe that there are at least seven
‘easy wins” we service providers
could quickly achieve.

1. Become IMI Certified

Two of my Californian col-
leagues expressed it in classically
pithy ways. One declared: it's a no
brainer, and another there really
is no other game in town. IMI is
user driven, and its web portal will
therefore be the prime place users
will go to find mediators. Literally,
nowhere else combines high stand-
ards, open feedback, full transpar-
ency, an open access search engine,
global coverage and complete
detachment from competing for
market services. Those are all the
main elements users are shouting

an admission. It did take a little
effort for me to become IMI Certi-
fied. Good things never come too
easy. I had to generate user feed-
back on a consistent basis, and I
must admit that this is something
I had neglected to do. I had to ap-
point an independent Reviewer to
receive the feedback (directly from
users, or from me if I received it),
then summarise the feedback into
a Feedback Digest for my IMI Pro-
file. As I began this task, I realised
that the Feedback Digest represents
a transparent and credible endorse-
ment of my skills to clients who do
not know me, and so I selected as
my Reviewer someone whose in-
tegrity and reputation is second to
none.

Collecting the feedback meant
explaining to parties why I was ask-
ing for it. As soon as I explained
that feedback is not a bureaucratic
thing, that it is not just deposited in
a file and never read, that it is a key
to driving mediation forward as a
recognised profession, then they
focused on it and gladly spent the
few minutes needed to complete it.

Now that I have been system-
atically seeking and receiving feed-
back for a while, it has become an
important part of my practice. The
mediators I work with in the teams
experience the same. Although we
get an indescribable sense of per-
sonal achievement when parties



experimentati sa se autorizeze IML
Astfel, clientii nostri vor primi ce
isi doresc, i va fi §i un avant pro-
fessional urias pentru noi.

2. si devenim parte din Progra-
mul de Evaluare a Certificarii (QAP)

In calitatea de formator, am per-
ceput un avantaj major pentru for-
marea grupurilor care furnizeaza
programe, daca acestia pot certifica
mediatorii cu autorizare IMI. Pen-
tru asta, e nevoie de crearea unui
program care, in opinia Comisiei
Independente de Standarde a IMI,
indeplineste criteriile stabilite pe
www.IMImediation.org. ~ Acestea
sunt criterii de un nivel ridicat si
nu toate programele de training vor
fi capabile sa le indeplineasca. Dar
deoarece tot mai multe programe
sunt aprobate ca fiind QAP, ele vor
fi mult mai capabile sa certifice me-
diatorii ca si Autorizati IMI, si tot
mai mari vor fi standardele pentru
practicianii de mediere.

3. Autentificarea formarii de baza

Trainingul de baza ar trebui sa
fie poarta de intrare in viitoare pro-
fesie a medierii. Desi multi dintre
noi, mediatori maturi, am invétat la
locul de munca, nou venitii ar tre-
bui sa fie pregatiti in mod adecvat,
sa fe evaluati pentru o calificare de
bazd, si apoi sa castige exerienta si
recomandari.

Exista niste cursuri de baza in
formare minunate, potrivite pen-
tru mediatorii aspiranti si pentru
cei care vor sa-si imbunatateasca
abilitatile de negociere. Sunt, totusi,
si unele cursuri mai putin bune.
Este dificil sa distingi unul de altul.
Este foarte important ca formarea
de baza sa tina cont de un minim
de standarde inalte, consistente in
toatd lumea. Deaceea, mi-ar placea
sa vad ca organizatiile de formare
lucreaza cu Comisia Independenta
de Standarde a IMI pentru a stabili
si unifica criteriile de un nivel ridi-
cat pentru programele de training
de baza. Asta le va permite formato-
rilor care indeplinesc aceste criterii
sd poatd sa isi marcheteze progra-
mele, cu beneficiile sustinerii IML.
Acest lucru nu numai ca ii ajuté pe
mediatorii aspiranti, dar ii ajuta i
pe utilizatori s stie cine a primit o
pregatire de baza la niste standarde
recunoscute mondial, crescand ast-
fel nivelul standardelor de training
de peste tot.

4. Incurajarea schemelor de me-
diere in umbra

Schemele de mediere in umbra
pot ajuta mediatorii care au tre-
cut de formarea de baza sd cistige
experintd alaturi (adicd “umbra’)
de mediatori impliniti. Pe parcurs,
se pot dezvolta ca si mediatori
asistenti, vor construi un dosar de
feedback si pot castiga increde-
rea si experienfa pentru a media
singuri. In timp, aceasta va duce
la cresterea numarului de media-
tori experimentati, certificati, si se

dovedeste a fi o intrare viabila pen-
tru QAP in vederea Autorizarii IMI.

5. Dezvoltarea abilitatilor de re-
prezentare in mediere

Mediatorii, ca si mine, sunt
invitati in asociatii de barou,
universitati si scoli de drept pentru
a invata studentii si tinerii avocati
despre Solufionarea Amiabild a
Disputelor (ADR). In Olanda, este
obligatoriu ca tinerii avocati s fie
pregatiti o zi in domeniul ADR.
Temele din acea zi sunt, dupa ex-
plicarea medierii si a procesului de
mediere: cand apelezi la un media-
tor? Unde gasesti un mediator bun?
Cum sa te porti si s actionezi intr-
o mediere $i cum ifi sustii clientul?

In mod constant, primesc
feedback pozitiv de la avocatii si
studentii pe care i-am format in
mediere. De exemplu, adesea spun
cd, dupa training, ei vin la mediere
mai bine poregatiti. Prin obtinerea
unei mai bune cunoasteri a proce-
sului medierii, avocatii pot sa se
comporte diferit decat dacd ar fi
implicati intr-un arbitraj sau litigiu.
Mediatorii care au lucrat cu avocati
formati in procesul medierii spun
cd comportamentul acelor avocati
este mai constructiv si mai calm, cu
mai putine riscuri in procesul de
mediere sau incercarea partilor de
a gasi o solutie.

Detinem acum carti nemai-
pomenite si materiale privind
abilitatile de reprezentare in me-
diere. Cu toate astea, sunt incd
putine cursuri de pregatire pri-
vind abilitatile si tehnicile pentru
avocati si altii, pentru a pregati si
a reprezenta clientii intr-o mediere.
Cursul de reprezentare in mediere,
si de asemenea invatarea abilitatilor
pentru incredintarea  medierii
creste calitatea rezultatelor, precum
si rata de succes a medierilor.

6. Promovarea medierii conflic-
telor din domenii diferite

Multi mediatori intalnesc ca-
zuri care implicd mai multe do-
menii.  Numeroase  companii
experimenteaza conflicte reale sau
potentiale cu guvernele privind
reglementarile, sau cu persoa-
ne fizice private sau comunitati.
Mediatorii pot face o treabd mai
buna in prezentarea experientei si
abilitatilor individuale si potrivirea
pentru procesul medierii, in cazul
disputelor unde partile nu sunt
din acelasi domeniu, sau angajate
in acelasi domeniu de interes. De
exemplu, cind apare o disputd pe
subiecte de mediu, partile pot fi
un consiliu de oras si o companie
de investitii. Unii mediatori isi vor
prezenta practica proprie ca fiind
corporate, in timp ce altii se vor
prezenta ca si mediatori de comu-
nitate, ins astfel de cazuri necesita
mediatori cu abilitati si in lumea
corporate i in disputele de comu-
nitate. In timp ce asta ar reprezenta
o aplicatie excelentd pentru co-me-

resolve their disputes with our help,
there is usually a strong anti-climax
when it is all over and we move on
to the next case. We are all human,
and although we often do not like
to admit it, we are all grateful for
expressions of recognition, a slap-
on-the-back, a Thank You! and a
suggestion or idea. Feedback deliv-
ers these things. When I look back
over my feedback and recall the
different cases, it is a cathartic and
professionally uplifting learning
experience. Far from being a pain,
feedback is an adrenalin shot.

I strongly urge all experienced
practicing mediators to become
IMI Certified. It will deliver what
our clients need, and it will be a
great boost for ourselves profes-
sionally.

2. Become a Qualifying Assess-
ment Programme (QAP) Wearing
my training hat, I perceive a ma-
jor advantage for training groups
delivering programmes is they can
qualify mediators as IMI Certified.
To do so involves putting together
a programme that, in the opinion
of the IMI Independent Standards
Commission, meets the criteria
set out on www.IMImediation.org.
These are high-level criteria and
not all training programmes will
be able to meet them. But as more
training programmes are approved
as QAPs, the more they will be able
to qualify mediators as IMI Certi-
fied, and the higher will be the com-
mon standard of practicing media-
tors.

3. Authenticate basic training

Basic training should be the
entrance gate to the future media-
tion profession. Although many of
us more mature mediators learned
on the job, new entrants should be
properly trained, be assessed for a
basic qualification, then gain expe-
rience, then get credentialed.

There are some wonderful basic
mediation training courses, suit-
able for aspiring mediators and for
those wanting to sharpen their ne-
gotiation skills. However, there are
also some less good courses. It is
difficult to distinguish one from the
other. It is very important that basic
training takes place at a minimum
high standard, consistently around
the world. I would therefore like
to see leading training organisa-
tions work with IMI's Independent
Standards Commission to estab-
lish and unify high-level criteria
for basic training programmes.
This will enable trainers meeting
those criteria to be able to market
their programmes with the benefit
of IMI endorsement. This would
not only assist aspiring mediators
but also help users know who has
received basic training to a glob-
ally recognised standard, and this
would force up training standards
everywhere.
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4. Encourage shadow-media-
tion schemes Shadow mediation
schemes can help mediators who
have passed basic training to gain
experience alongside (ie “shadow”)
accomplished mediators. They can
gradually develop into assistant
mediators, build up a feedback
file and gain the confidence and
experience to mediate on a solo
basis. Over time this will increase
the stock of experienced, qualified
mediators, and prove to be a viable
entry for QAP for IMI Certification.

5. Develop mediation represen-
tation skills Mediators, like myself,
are invited to bar associations, uni-
versities and law schools to teach
students and young lawyers in Am-
icable Dispute Resolution (ADR).
In the Netherlands it is compulsory
for young lawyers to be trained one
day in ADR. Themes during that
day are, after an explication of me-
diation and the mediation process:
when do you refer to a mediator?
; Where do you find a good me-
diator? ; How to behave and act in
mediation and how do you support
your client?

I constantly get positive feedback
from lawyers and students that I
have trained in mediation. For ex-
ample they often state that, after the
training, they come to mediation
better prepared. By getting a bet-
ter understanding of the mediation
process, the advocates are able to
conduct themselves differently than
if they were in arbitration or litiga-
tion mode. Mediators who have
worked with lawyers trained in me-
diation report that the behaviour of
those lawyers is more constructive
and calmer and less of a risk to the
mediation process or to the parties’
attempts to reach a solution.

We now have outstanding books
and materials on mediation repre-
sentation skills. However, there are
still too few training courses fo-
cused on the skills and techniques
for lawyers and others to effectively
prepare and represent clients in a
mediation. Mediation representa-
tion training, and also learning
the skills for mediation referral,
increases the quality of outcomes,
and also the success rate of media-
tions.

6. Promote cross-field mediation

Many mediators see cases that
involve several fields. Many com-
panies experience potential or ac-
tive conflict with governments over
regulations, or with private indi-
viduals or communities. Mediators
could do a better job at presenting
their individual experience and
skills, and the appropriateness on
the mediation process, to disputes
where the parties are not peers, or
engaged in the same field of inter-
est. For example, where an environ-
mental dispute arises, the parties
may be a town council and an in-

23



24

medierea, tehnica si arta

diere, cu un mediator din fiecare
domeniu, mediatorii pot face mai
mult in asistarea clientilor, cu sco-
pul de a promova si a desfasura me-
dieri pentru un numar in crestere
de dispute din mai multe domenii.

7.  Furnizarea de abilitati
transculturale

Cand am initiat ideea din spatele
IMI, una din tintele mele a fost ca
noi toti sa putem recunoaste me-
diatori de calitate in intreaga lume.
Desi am lucrat in strainatate cu me-
diatori locali excelenti, am ramas
contrariatd: cum putem identifica
mediatori eficienti in strainatate si
cum putem coopera cu ei? Mai ales
in térile fara facilitati de training
sau fard organizatii de mediere,
este dificil de identificat mediatorul
potrivit'.

Acum, cinci ani mai tarziu, si
condusi de cerinta utilizatorilor,
IMI s-a dezvoltat rapid, dar inca
mai tine la idea sa initiala: sa creeze
un sistem care sa permit piefei sa
gaseascd cei mai buni mediatori si
sa ajute mediatorii sd gaseasca co-
legi calificati peste granite.

Aproape toti mediatorii au ca-
zuri in care culturile partilor sunt
diferite, si unde problemele cultu-
rale se pot afla la baza disputei sau
pot bloca rezolvarea ei. Aceasta se
intdmpla adesea in disputele trans-
frontaliere, dar apar si in cadrul dis-
putelor locale in societatile noastre
multi-culturale. Desi multi media-
tori au calatorit, vorbesc mai multe
limbi si au trait si lucrat in alte cul-
turi, asta nu-i recomanda ca fiind
experti in medierea transculturala.

Pregitirea transculturald aplicata
contextului medierii poate fi foarte
folositoare in aceste situatii, aju-
tindu-i pe mediatori sa adapteze
procesul medierii si interventiile
in mod optim. Un focus important
al unui astfel de training trebuie sa
fie crearea unei echipe de mediere
si modul cum opereaza echipa. Din
experienta mea, este foarte dificil sa
actionezi eficient ca simplu media-
tor in anumite parti ale lumii. Cu
toate aceastea, nu existd aproape
nici un curs pe acest subiect desti-
nat mediatorilor.

Stiu @ aceastd  Comisie
Independenta de Standarde a IMI
dezvolta criterii de competenta in
medierile transculturale, dar va aju-
ta sd aduca mai mult incredere din
partea clientilor nostri dacé putem
cu totii sa ne dezvoltam si apoi sa
prezentam abilittile mai bine in
acest domeniu.

CONCLUZIE

Putem face atit de mult noi,
mediatorii si furnizorii de servicii,
pentru a ne ajuta clientii si propria
noastra profesie. Sugerez sa facem
schimb de ganduri si idei si sd
incurajam initiative de colaborare.
Participarea face ca reglementarile
si controlul guvernului asupra

medierii inutile. In unele tiri,
reglementarile si controlul guver-
nului sunt exact ultimul lucru de
care medierea are nevoie. Ar diferi
din punct de vedere al caracterului
si gradului, de la un stat la altul i ar
duce la o confuzie generala. Totusi,
guvernele vor aplica reguli obliga-
torii in mediere dacd noi, media-
torii, nu reusim sa le reglementam
singuri'.

Clientii ne indeamna sa avem o
abordare globald comuna si si o
implementam la nivel local.

Pentru asta, IMI ne oferd o
platforma independent, obiectiva si
credibild, care este intarita de utili-
zatorii nostri. Haideti si o sustinem
prin actiunile prezentate mai sus.
Toate ne sunt la indemana, fara un
mare efort de timp si bani.

Haideti s actionim acum - cum
au intitulat utilizatorii acest mate-
rial - pentru “A face medierea nor-
malitate”

6 Raportul Comisiei a fost publicat in
noiembrie 2009: http://www.cedr.com/abo-
ut_us/arbitration_commission/Arbitration_
Commission_Doc_Final.pdf .

7 http://www.imimediation.org/criteria-
programs.html

8 http://www.imimediation.org/decisi-
on-tree.html

9 Annette van Riemsdijk este mediator
international si formator de mediere, Di-
rector la  Grupul de Solutionare si Direc-
tor la Mediatorii Fard Frontiere, Institu-
tul International de Mediere, Grupul Noua
Solutionare si Initiativa privind Negocie-
rea Mondiala.

10 Initiative excelente au fost dezvolta-
te pentru a stimula cooperarea in domeniul
medierii, cum ar fi adundrile WTO/UNC-
TAD, unde in jur de 200 de reprezentanti
din 75 de tari participa pentru a impartasi
cea mai buna practicé si invatare in Chamo-
nix, Franta

11 datorita faptului ca am creat, cu aju-
torul catorva mediatori entuziasti si utiliza-
tori, Institutul Olandez de Mediere (NMI),
nu a fost necesara reglementarea. Din pacate,
rezistenta impotriva reglementarilor a dus
de asemenea si la neimplemnetarea Direc-
tivei Europene.

Patrick Deane este Consilier Senior si
Presedinte al ADR Practice Group, Nestlé

Wolf von Kumberg este Consilier Asistent
General, Northrop Grumman Corp

Michael Leathes este forst avocet intern al
Gillette, Pfizer, IDV si BAT

Deborah Masucci este Vice Presedinte, Bi-
roul pentru Solutionarea Disputelor al Chartis

Michael McIlwrath este Consilier Senior
pe Litigii, GE Oil & Gas

Leslie Mooyaart este Vice Presedinte De-
partament Juridic si Financiar, A.P. Moller-
Maersk Terminals

Bruce Whitney este fost consilier sef pe li-
tigii al Air Products

Aceste abordari sunt cele ale auto-
rilor i nu necesar ale organizatiilor
la care sunt asociati. ]

vesting company. Some mediators
will present their practice as be-
ing corporate, while others market
themselves as community media-
tors, but cases like this require me-
diators skilled in both corporate
and community disputes. While
this may be an excellent application
for co-mediation, with a mediator
from each field, mediators could do
more to assist users to promote and
set up mediations for the increasing
number of cross-field issues.

7. Deliver cross-cultural skills

When [ initiated the idea behind
IMI, one of my goals was for all of
us to be able to recognize quality
mediators worldwide. Although I
often worked abroad with excel-
lent local mediators, I remained
puzzled: how can we systematically
identify effective mediators abroad
and cooperate with them? Espe-
cially in countries without national
training facilities or mediation or-
ganizations, it can be difficult to
identify the right mediator'™

Now, five years later, and driven
by user demand, IMI has devel-
oped quickly but is still treasuring
this initial idea: to create a system
that enables the market to find the
best mediators and to help media-
tors find qualified contemporaries
abroad.

Almost all mediators have cases
where the parties’ cultures are dif-
ferent, and where cultural problems
may be the root of the dispute or
block progress in resolving it. This
happens frequently in cross-border
disputes, but also arises often in
local disputes in our increasingly
multi-cultural societies. Although
many mediators have travelled
widely, speak different languages
and have lived and worked with
different cultures, this does not in
itself establish the credentials for
cross-cultural mediation expertise.
Cross-cultural training applied
to the mediation context can be
highly instrumental in these situa-
tions, equipping mediators to adapt
the mediation process and inter-
ventions optimally. A key focus of
such training must be the creation
of a mediation team and how the
team operates. In my experience
it is very difficult to act effectively
as a sole mediator in some parts of
the world. Yet there are almost no
courses on this designed for me-
diators. I know IMI’s Independent
Standards Commission is devel-
oping criteria for competency in
cross-cultural mediations, but it
will help inspire greater confidence
in our clients if we can all develop
and then present our skills better in
this respect to our customer base.

CONCLUSION

There is so much that we media-
tors and service providers can do
to help our clients and our profes-

sion. I suggest that we exchange our
thoughts and ideas and foster col-
laborative initiatives. Participation
makes national government regula-
tion and control on mediation un-
necessary. In some countries in the
world government regulation and
control is the last thing mediation
needs. It would differ in charac-
ter and degree from one state and
country to another and cause a lot
of confusion. However, govern-
ments will only apply mandatory
rules mediation if we mediators fail
to self-regulate'’.

Our clients are calling for us to
take a common global approach
and to implement it locally.

IMI provides us with an inde-
pendent, objective and credible
platform for this, and it is backed
by our users. Let us support it with
the actions suggested above. All of
them are within our reach without
a great deal of time, effort or cost.

Let us act now - as our users
have titled this piece - to Make Me-
diation Mainstream.

6 The Commission’s Report was publi-
shed in November 2009: http://www.cedr.
com/about_us/arbitration_commission/Ar-
bitration_Commission_Doc_Final.pdf .

7 http://www.imimediation.org/criteria-
programs.html

8 http://www.imimediation.org/decisi-
on-tree.html

9 Annette van Riemsdijk is an internati-
onal mediator and mediation trainer, Mana-
ging Director of The Resolution Group and
a Director of Mediators Beyond Borders, the
International Mediation Institute, the New
Resolution Group and the Global Negotiati-
on Insight Initiative.

10 Excellent initiatives have been develo-
ped to stimulate cooperation in de mediati-
on field, such as the WTO/UNCTAD gathe-
rings, where about 200 representatives from
around 75 counties participate to share best
practice and learning in Chamonix, France

11 Due to the fact that, with a few enthu-
siastic mediators and users, we created the
Dutch Mediation Institute (NMI) there was
no need for regulation. Unfortunately the re-
sistance against regulation also led to the non
implementation of the European Directive.

Patrick Deane is Senior Counsel and
Head of the ADR Practice Group, Nestlé

Wolf von Kumberg is Assistant General
Counsel, Northrop Grumman Corp

Michael Leathes is a former in-house
counsel of Gillette, Pfizer, IDV and BAT

Deborah Masucci is Vice President, Office
of Dispute Resolution of Chartis

Michael MclIlwrath is Senior Counsel-Li-
tigation, GE Oil & Gas

Leslie Mooyaart is Vice President, Legal
& Tax, A.P. Moller-Maersk Terminals

Bruce Whitney is a former Chief Litigati-
on Counsel of Air Products

These views are those of the
authors and not necessarily of orga-
nizations with which they are asso-
ciated. ]



MEDIEREA LITIGIILOR DINTRE
ASOCIATIILE DE PROPRIETARI SI
RAU PLATNICI SAU FURNIZORI

medierea, tehnica si arta

MEDIATION OF LITIGATIONS BE-
TWEEN OWNERSASSOCIATIONS
AND BAD DEBTORS OR SUPPLIERS

edierea ca modalitate fa-
M cultativdi de solutionare a
conflictelor pe cale amiabi-
1a prin intermediul unui tert - me-
diatorul, autorizat potrivit legii nr.
192/2006 privind medierea si exer-
citarea profesiei de mediator repre-
zinta o solutie optima pentru re-
zolvarea litigiilor dintre proprietari
sau dintre acestia §i asociatia ori
furnizorii de utilititi. Ca si cate-
gorie de litigii de drept civil, noile
reglementari ce se regasesc in codul
de procedurd civild instituie posi-
bilitatea (nu obligatia) apeldrii la
mediere inaintea deschiderii unui
proces civil, de reguld pentru recu-
perarea restantelor la plata obligati-
ilor comune si/sau individuale ale
unor proprietari rdu- platnici din
diverse motive.
In contextul actualei crize econo-
mico-financiare, care a determinat
reducerea substantiala a veniturilor

din care la randul ei sa-si pliteascd
furnizorii, cheltuielile administrati-
ve si salariile personalului angajat.
Dacd nu se ajunge la o intelegere,
atdt asociatia de proprietari cat si
proprietarul datornic pot apela la
mediere pentru rezolvarea litigiului.

Mediatorul va invita partile la
discutii preliminare i daca acestea
acceptd medierea, are loc semnarea
unui contract de mediere. Dacd ne-
gocierea sprijinitd / asistatd de me-
diator are succes, partile vor semna
un acord de mediere, care poate fi
intdrit ca valoare juridic la un no-
tar public sau la instantd, daca intre
pérti era in derulare un proces refe-
ritor la acest litigiu. Acordul incuvi-
intat de instanta devine titlu execu-
toriu. De reguld, in acord asociatia
stabileste impreund cu proprietarul
datornic clauze privind reesalona-
rea sau rescadentarea plitilor citre
asociatie pana la stingerea debitului.

populatiei si eliminarea subventi- Acelasi lucru se poate efectua si in

ilor pentru incilzirea locuintelor,
se intrevede o crestere masivd a
restantierilor la plata intretinerii la
bloc in toamna si iarna acestui an.
Intrucit asociatiile nu au decat un
fond de rulment pentru reparatii,
intarzierea sau neplata cheltuieli-
lor la asociatie duce
la calcularea unor
penalititi pentru fie-
care zi de intarziere,
dupd trecerea celor
15 zile de la afisarea
listei de platd la avizi-
er, in cazul existentei
mai multor restanti-
eri asociatia nu mai
poate pliti furnizorii
de utilitati, care la
randul lor calculeaza
penalititi de intarzi-
ere. Astfel, mai intéi
individual, apoi cu |
asociafia, proprieta- |
rii din imobilele tip |
condominiu  (blog, |
vild, cimin, etc.) de-
vin debitori, care pot |
fi actionati in jude
catd in baza legii nr.
230/2007, iar in cazul
pierderii procesului
vor fi obligati la plata
debitului catre asoci-
atie si a cheltuielilor
judiciare, iar in caz de neindepli-
nire nici atunci a obligatiilor, vor
fi pusi in executarea sentintei, care
poate duce inclusiv la véinzarea
apartamentului prin licitatie.
Inainte de a ajunge la aceastd fazi
a executdrii silite, asociatia de pro-
prietari invitd datornicii la discutii
si incearcd sd obtind plata datoriilor,

litigiile dintre asociatie si furnizorii
de servicii de utilitate publica (apa,
canal, energie electricd, termica,
ecologizare, etc.) sau intre acestia
din urma si proprietarii debransati
de la instalatiile comune i care au
contracte individuale de furnizare.

ediation, as a facultative
M mode of solving conflicts

amiably with the help of a
third party - the mediator, author-
ized according to law 192/2006 on
mediation and organization of the
mediator profession, represents an
optimal solution for solving litiga-
tions between owners or between
owners and association or utilities
suppliers. Within the category of
civil law litigations, the new regu-
lations which can be found in the
civil procedure code institute the
possibility (not the obligation) to
go to mediation before opening a
civil trial, usually for the recupera-
tion of the common and/or indi-
vidual overdue payments from bad
debtor owners, due to all kind of
reasons.

Given the current economic cri-
sis, which led to a significant cut
in the population’s wages and the
elimination of the house heating
subsidies, one could predict a mas-
sive increase in the number of util-
ity bad debtors this autumn and
winter. Because the associations
only have a fund for repairs, delay
or lack of payment to the associa-
tion determines penalties for each

Este important ca reprezentantii
asociatiei si furnizorului sd fie anu-
me desemnati in baza unui mandat,
care sd aibe definite si intinderea
capacitatii de decizie pe timpul si
la incheierea medierii. Acest lucru
este necesar, pentru cd in aceste si-
tutii deosebite sunt niste limite de
negociere, legal nu se pot depisi,

day of delay, and 15 days after the
payment list is displayed, in case
there are several bad debtors, the
association is no longer able to pay
the suppliers of utilities, which also
calculate delay penalties. There-
fore, first individually and then
together with the association, the
owners within the condominium-

type buildings (block, villa, hostel)
become debtors, and can be sued
according to law 230/2007. If they
lose the trial, they will be obliged
to pay the debt to the association
and the legal expenses, and if the
debts are still not paid, they will be
subjected to the execution of the
sentence, which can even lead to
the sale of the apartment through
auction.

Before reaching this phase of
forced execution, the owners as-
sociation invite the bad payers to
discussions and try to obtain the
payment of debts, money that are
used for paying the suppliers, for
administrative expenses and for the
salaries of the personnel. If an agree-
ment is not reached, both the asso-
ciations and the owners could turn
to mediation to solve the litigation.

The mediator will invite the
parties to preliminary talks and if
they accept mediation, a media-
tion contract will be signed. If the
negotiation supported/assisted by
a mediator is successful, the par-
ties will sign a mediation agree-
ment, which can be empowered
with a legal value before a public
notary or the court, if a trial about
this litigation is in
progress. The agree-
ment accepted by
the court becomes
an enforceable ti-
tle. Usually, in the
agreement, the as-
sociations, together
with the debtor,
establishes  some
clauses  regarding
the  rescheduling
or postponement
of the payments to
the association, un-
til the debt is paid
off. The same could
happen in the litiga-
tions between the
association and the
suppliers of pub-
lic utility services

(water,  sewerage,
electricity, thermal
power,  sanitation

etc.) or between the
latter and the own-
ers who were cut off
from public installations and have
individual supplying contracts. It
is important for the representatives
of the association and the supplier
to be properly appointed based
on a mandate, which should also
establish the decisional power dur-
ing and at the end of the mediation
process. This is necessary because
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altfel s-ar ajunge la nerecunoaste-
rea acordului, contestatii, care ar
fi cstigate de partea care reclama
in virtutea unor drepturi generale
ale oricarui proprietar, asociatie,
furnizor. Nu in ultimul rind, si
conflictele intre proprietari (pentru
distrugeri, ocuparea proprietitii,
plangeri prealabile la politie pentru
alte motive) pot fi solutionate pe ca-
lea medierii.

Un pas inainte pentru facilitarea
rezolvarii unor litigii vechi intre
asociatii si proprietari, datorate da-
toriilor mari si istorice intre acestia
sau fatd de furnizori este noul act
normativ initiat de deputatul gala-
tean Bogdan Ciucd, respectiv Legea
nr. 175/16.07. 2010 pentru modi-
ficarea Legii nr. 230/2007 privind
infiintarea, organizarea si functi-
onarea asociatiilor de proprietari,
care a fost publicatd in Monitorul
Oficial al Romaniei, Partea I, Nr.
502, din 20 iulie 2010. Scdparea
de penalitatile care de multe ori
depaseau cheltuielile de intretinere
restante prin aplicarea acestei legi,
usureazd refacerea climatului soci-
al si locativ normal in Roménia, pe
fondul actualei crize economice si o
scdpare de ajungerea la executarea
silitd a datornicilor .

In pragul iesirii din vigoare a
Legii 175 privind stergerea penali-
tatilor de la intretinere, initiatorul
promite cd termenul de aplicare a
documentului va fi prelungit.*

Termenul in care se poate solicita
stergerea penalitatilor acumulate la
intretinere - termen care expird in
iulie 2011 se pare ca va fi prelungit.
Este necesard, totusi, aprobarea
Parlamentului, care nu a incheiat
incd dezbaterile pe marginea aces-
tei propuneri.

Ea face parte dintr-un pachet le-
gislativ mai amplu, ce vizeazd mo-
dificarea si completarea Legii 175
din 2010 privind stergerea penalita-
tilor acumulate la intretinere de po-

pulatia cu venituri lunare sub 1.000
de lei pe membru de familie, cu
conditia achitarii datoriei de baza.

»Proiectul de modificare i com-
pletare a Legii 175, depus in se-
siunea anterioard la Senat si care
trebuie sd ajungd acum la Camera
Deputatilor, prelungeste termenul
de aplicare a legii cu incd un an,
incepand cu data la care proiectul
de modificare si completare va fi
publicat in Monitorul Oficial al Ro-
maniei’, a declarat, deputatul gila-
tean Bogdan Ciuci, cel care a initiat
si Legea 175.

Asadar, dacd setul de propuneri
va primi aprobarea Parlamentului
in perioada urmatoare, populatia
cu venituri mici va putea cere ster-
gerea penalitatilor pand in 2012
inclusiv.

Pe langa prelungirea perioadei
alocate stergerii penalitatilor, pro-
iectul de modificare si completare a
Legii 175 mai prevede ca cererile de
stergere a penalititilor de la intre-
tinere trebuie si fie fundamentate
doar cu adeverinta de salariu sau cu
talonul de pensie ori de somaj din
luna anterioara depunerii cererii,
acte din care sa reiasa cd solicitantii
se incadreaza in baremul de venit
impus de lege.

Proiectul specificd, de asemenea,
cd penalitatile nu vor fi sterse doar
intre proprietari si asociatiile de
proprietari §i apoi intre asociatii si
distribuitorii de utilitati, ci si intre
distribuitori si producitorii de uti-
litati si, mai departe, intre produca-
tori si furnizorii de materie prima.

In acest fel, distribuitorii de uti-
litati nu vor mai rdméne cu gauri
in buget si, deci, nu vor mai avea
motive si manifeste reticentd fatd
de incercirile populatiei si ale aso-
ciatiilor de proprietari de a scipa de
penalitati. n

TRAIAN ADRIAN
Mediator autorizat

there are some negotiation limits
in such situations, which cannot
be legally overcome, otherwise
the agreement would not be rec-
ognized, contestations would be
submitted. Nonetheless, the con-
flicts between owners (for damages,
occupation of the property, police
complains for other reasons) can
also be solved through mediation.

A step forward in facilitating
the resolution of older litigations
between associations and owners,
given by the high and historical
debts between them or between the
suppliers is represented by the new
normative act initiated by the Dep-
uty of Galati Bogdan Ciucd, namely
Law 175/16.07. 2010 on the modifi-
cation of law 230/2007 on establish-
ment, organization and functioning
of the owners associations, which
was published in the Official Ga-
zette, Part I, No. 502, July 20 2010.
Avoiding penalties, which many
times were higher than the overdue
utility bills, eases the restoration of
a normal social and housing cli-
mate in Romania, given the current
economic crisis, and also a forced
execution of debtors is avoided.

Regarding the Law 175 on the
cancellation of the utilities penal-
ties, the initiator promises that the
enforcement term of the document
will be extended.*

It seems the term for request-
ing the penalties to be written
off - a term which expires in June
2011, will be prolonged. It is needed,
however, the approval of the Parlia-
ment, which hasnt concluded the
debates on this proposal yet.

It is part of a more complex legis-
lative package, which aims at modi-
fying and completion of Law 175
from 2010 regarding the cancela-
tion of the penalties with housing
utilities expenses for the population
with monthly incomes below 1.000
de lei per capita, provided that the

initial debt is paid off.

slhe draft for modifying and
completing the Law 175, which was
submitted to the Senate during the
previous session and needs to get
to the Chamber of Deputies now,
extends the enforcement of the law
by one more year, starting from the
date when the modification and
completion draft will be published
in the Official Gazette,” said deputy
Bogdan Ciuca of Galati, the one
who initiated also the Law 175.

Therefore, if the set of propos-
als is approved by the Parliament
in the upcoming period, the low-
waged population will be able to
request the cancellation of the pen-
alties until year 2012 included.

Apart from the extension of the
period assigned for the penalties
cancellation, the draft on modifi-
cation and completion of Law 175
also stipulates that the requests
concerning the penalties cancella-
tion need to be substantiated only
with a salary certificate or with the
pension or unemployment cer-
tificate valid on the month prior to
the submittal of the request, docu-
ments that should demonstrate that
the petitioners fulfil the income
limit imposed by the law.

The draft also mentions that
the penalties will not be cancelled
only between owners and the as-
sociations and then between the
associates and utility supplier, but
also between the suppliers and
the producers of utilities, and fur-
ther on, between the producers
and the suppliers of raw material.
This way, the suppliers of utilities will
not be left with holes in their budget,
therefore they will not have reasons
to show reticence towards the popu-
lation and owners association who
want to get rid of penalties. n

TRAIAN ADRIAN
Authorized Mediator

MEDIEREA IN CAUZE PENALE

MEDIATION IN

PENAL CASES

alitate, dreptul penal mai este

denumit si drept criminal, de-
numire ce deriva de la cuvantul
latin crimen- crima, adica fapta
infractionala interzisa, iar din
acest punct de vedere, dreptatea se
intemeiaza intotdeauna pe un drept.

Asadar, dreptatea este respecta-
rea riguroasa a drepturilor fiecaruia
(justitia vine de lajus “drept”) siare
semnificatia de a acorda fiecaruia
dreptul sau.

Mai tarziu, specialistii in cri-
minologie au inovat alte modali-
tati de solutionare a conflictelor
in materie penala, in opozitie cu
abordarile traditonale ale crimi-
nalitatii, modelele consensuale
fiind promovate ca alternativa la

In literatura juridica de speci-

sistemul penal clasic. Modelele
consensuale de rezolvare a conflic-
telor sunt cunoscute sub diverse ti-
tulaturi: justitie comunitara, justitie
restaurativa, justitie informala, dar
in practica aceste modalitati con-
sensuale, ca mijloc complementar
la justitia clasica poarta denumirea
de mediere.

Aparitia in Romania a unui ca-
dru legal privind activitatea de me-
diere, s-a produs in anul 2006, legis-
lativul adoptand Legea nr.192/2006
privind medierea si organizarea
activitatii de mediator. In art. 67
din L. nr. 192/2006 se precizeaza ca:

“dispozitiile din prezenta legea se

aplica in mod corespunzator si in
cauzele penale care privesc infrac-
tiuni pentru care, potivit legii, re-

In legal specialized literature,
penal law is also called criminal
law, a name deriving from the Lat-
in term crimen- crima, meaning
forbidden felonious deed, and
from this point of view, justice is
always set on a right.

Thus, justice is rigorous fulfil-
ment of everyone’s rights (justice
comes from jus “just”) and means
to give everyone one’s rights.

Later on, the criminology spe-
cialists innovated other methods
to solve conflicts in criminal
area, as opposed to the traditional
approach on criminality, the con-
sensual models being promoted as
an alternative to the classic penal
system. The consensual models to
solve conflicts are known under

different names: community jus-
tice, restorative justice, informal
justice, but in practice these con-
sensual modes, as complementary
to classic justice, are called media-
tion.

The appearance in Romania of
a legal framework on mediation
activity produced in 2006, when
the legislator adopted the Law
192/2006 on mediation and or-
ganization of the mediator activ-
ity. Art. 67 of Law 192/2006 reads
that: “the stipulations within the
current law are properly applicable
in penal cases referring to felonies
in which, according to the law, the
withdrawal of initial complaint
or parties’ reconciliation cancel
the penal responsibility.”



tragerea plangerii prealabile sau
impacarea partilor inlatura ras-
punderea penala‘“

Doctrina juridica a retinut ca,
retragerea plangerii prealabile re-
prezinta manifestarea de vointa a
persoanei vatamate de a renunta la
plangerea penala introdusa anterior,
pana la ramanerea definitiva a ho-
tararii. Institutia impacarea parti-
lor este conventia dintre persoana
vatamata si faptuitor, incheiata in
scopul de a inlatura consecintele
savarsirii infractiunii. In acest sens,
trebuie retinut faptul ca retagerea
plangerii are loc in rem, cu alte
cuvinte fata de infractiune, pe cand
impacarea in personam, adica fata
de faptuitori.

Aceste infractiuni sunt expres
prevazute in Codul penal, dupa
cum urmeaza: lovirea sau alte vi-
olente (art. 180 C.pen.),vatamarea
corporala (art. 181 C.pen.), violare
de domiciliu (art. 192 C. pen), se-
ductia (art. 199 C. pen), furtul (art.
210 C. pen.), abuzul de incredere
(art. 213 C. pen.), distrugerea (art.
217 (C. pen.), tulburarea de posesie
(art. 220 C. pen.), abandonul de fa-
milie (art. 305 C. pen), nerespecta-
rea masurilor privind incredintarea
minorului (art. 307 C. pen), tulbu-
rarea folosintei locuintei (art. 320
C. pen).

Potrivit modificarilor promo-
vate prin L. nr. 370/2009 la legea
medierii in art. 6 se prevede ca:
»Organele judiciare si arbitrale, pre-
cum si alte autoritati cu atributii
jurisdictionale informeaza partile
asupra posibilitatii si a avantajelor
folosirii procedurii de mediere si le
indruma sa recurga la aceasta cale
pentru  solutionarea conflictelor
dintre ele”.

O semnificatie aparte o are im-
plicarea Consilului Europei in con-
ceptualizarea si institutionalizarea
justitiei restuarative si a medierii.
In aceasta directie, autoritatile le-
gislative din Romania au introdus
medierea in noul cod de procedura
penala, raspunzand cerintelor inse-
rate in instrumentele internationale
referitoare la solutionarea pe cale
neoficiala a disputelor si evitarea
justitiei clasice, transpunand astfel
in dreptul intern: Decizia-cadru a
Consilului European 2001/220/J1
din 15.03.2001, privind victimele
in procedura penala care obliga sta-
tele membre Uniunii Europene de
a promova medierea in cauzele
penale si de a asigura cadrul juri-
dic adecvat ca intelegerile dintre
infractor si victima realizate prin
intermediul acestor medieri, sa fie
luate in considerare in cadrul pro-
cedurii penale.

Procesul penal contemporan are
doua caracterisitci principale: este
de natura contradictorie si priveste
doar in trecut, el nu face decat sa
produca invingatori si invinsi, ori,
acest lucru ofera insatifactie parti-

cipantilor in procesul penal avand
in vedere ca majoritatea probleme-
lor societatii nu mai sunt reme-
diabile prin acest model juridic,
pentru ca uneori, partile aflate in
conflict solicita fie pe langa repa-
rarea raului produs, cu repunerea
partilor in stare anterioare sau fie
transformarea relatiei deteriorate.

Intr-o societate atat de preocu-
pata de pedepsire, infractorii sunt
“ascunsi” si nu sunt responsabilizati
pentru actiunile lor, iar victimele
sunt, pur si simplu, uitate, a con-
stituit o noua paradigma a justitiei
care s-a dezvoltat in baza experien-
tei acumulate in decursul dezvolta-
rii societatii omenesti permitand
ca victimele si infractorii sa decida
care este cea mai adecvata metoda
de a raspunde raului produs prin
infractiune.

In materie penala, justitia re-
staurativa realizata prin medierea
victima-infractor, reprezinta
modelul de referinta, care implica
o intalnire a partilor in prezenta
unui mediator. Medierea se poate
desfasura in prezenta celor doua
parti (medierea directa), sau daca
victima nu doreste sa-l intaneasca
pe infractor, se pot organiza intal-
nire separate cu flecare dintre parti
(medierea indirecta).

Conceptul de justitie restau-
rativa, dezvoltat de Helen Bowen
in lucrarea “Justitie Restaurativa
-Teme si Practici Contemporane”
sustine ca: “Justitia restaurativa este
singura modalitate prin care pu-
tem reduce numarul tot mai mare
al acelora care sunt trimis la inchi-
soare. Cercetarile au demonstrat ca
inchisorile dau nastere la infractori.
Probabilitatea ca o persoana sa re-
cidiveze creste foarte mult o data
cu intrarea acesteia in inchisoare.
Inchisorile incurajeaza negarea.
Negarea in grup da forta, intareste.
In acest cadru remuscarile si bu-
navointa sunt virtual inexistente.
In schimb, un sistem care permite
victimei sa-si exprime durerea re-
simtita personalizeaza infractiunea
si obliga infractorul sa asculte si sa
constientizeze. Negarea este dificila
si acceptarea responsabilitatii e sin-
gura posibilitate logica. Infractorul
intelege si constientizeaza direct,
in mod participativ, consecintele
faptelor sale si nu prin intermediul
unei bucati de hartie, fie ea proces
-verbal sau rechizitoriu. Victima
poate spune infractorului suferinta
sa. Infractorul poate spune victimei
de ce a comis fapta. Ambele parti se
gasesc in situatia benefica de a oferi
si primi informatii pe care, altfel,
nu le puteau detine. Daca asemenea
schimburi au loc intr-un mod sigur
si structurat, cu siguranta ca pot fi
constituite si comunitati care pot sa
traiasca in pace” ]

MAZALU MARIA
Mediator autorizat

The juridical doctrine high-
lighted that the withdrawal of the
initial complaint is a manifesta-
tion of injured person’s will to give
up the penal complaint previously
submitted, until the final decision.
The parties’ reconciliation insti-
tution is the convention between
the injured and the doer, conclud-
ed with the purpose of removing
the consequences of committing
the felony. For this, one should
know that the withdrawal of the
complaint takes place in rem, in
other words the complaint against
the felony, while the reconcilia-
tion is in personam, meaning the
doers.

These felonies are mentioned
in the Penal Code, as follows: as-
sault and battery (art. 180 Penal
Code), body injury (art. 181 Pe-
nal Code), house trespass (art. 192
Penal Code), seduction (art. 199
Penal Code), theft (art. 210 Penal
Code), abuse of confidence (art.
213 Penal Code), destruction (art.
217 Penal Code), disturbance of
possession (art. 220 Penal Code),
family abandonment (art. 305 Pe-
nal Code), violation of measures
regarding the custody of minors
(art. 307 Penal Code), disturbance
of dwelling utilization (art. 320
Penal Code).

According to the modification
promoted through Law 370/2009
to mediation law, art. 6 stipulates:
“The judicial and arbitration bod-
ies, as well as other authorities
with jurisdictional tasks inform
the parties on the possibility and
the advantages of using the medi-
ation procedure and advice them
to follow this path in solving the
conflicts between them”

A special significance belongs
to the involvement of the Coun-
cil of Europe in conceptualizing
and institutionalizing the resto-
rative justice and mediation. In
this direction, the authorities
from Romania have introduced
mediation in the new penal pro-
cedure code, thus responding to
the requirements mentioned in
the international tools referring
to the resolution by unofficial
ways of disputes and avoidance of
classical justice, therefore trans-
posing the frame-decision of the
European Council 2001/220/
J1 din 15.03.2001, regarding the
victims in the penal procedure
and the adequate legal framework,
so that the agreements between
the doer and its victim achieved
though mediation, are taken into
consideration within the penal
procedure.

The contemporary penal trial
has two main characteristics: is
contradictory and only looks in
the past, it only produces win-
ners and losers, which gives dis-
satisfaction to the participants in

medierea, tehnica si arta

the penal trial, considering that
most of society’s problems are no
longer fixable through this juridi-
cal model, because the parties in
conflict request, apart from repa-
ration of the damage made, the
transformation of the relation
ruined.

In a society that is so concerned
with punishment, the criminals
are being “hidden,” instead of be-
ing made liable for their actions,
and the victims are simply forgot-
ten. This was a new paradigm of
justice, which developed based on
the experience cumulated during
the development of the human so-
ciety, allowing the victims and do-
ers decide what the most adequate
mode to answer the damage is.

In penal area, the restorative
justice is made through the me-
diation of victim - criminal,
which represents the reference
model, this implying a meeting
of the parties in the presence of a
mediator. The mediation can take
place in the presence of the two
parties (direct mediation), or if
the victim does not want to meet
the criminal, there can be organ-
ized separate sessions with each of
the parties (indirect mediation).

The restorative justice concept,
developed by Helen Bowen in her
work “Restorative Justice - Con-
temporary Themes and Practices,”
claims that: “Restorative justice is
the only way by which we can re-
duce the higher number of people
sent to prison. Researches proved
that prisons give birth to crimi-
nals. The chance for a person
to relapse increases very much
when entering the prison. Pris-
ons encourage denial. The group
denial gives strength. On this
background, remorse and good
will are virtually inexistent. In
return, a system which allows the
victim to express the pain felt per-
sonalizes the offence and makes
the criminal listen and become
aware of it. Denial is difficult and
acceptance of responsibility is the
only logical possibility. The crimi-
nal understands and becomes
aware directly, by participation,
of the consequences of his ac-
tions and not through a piece of
paper, no matter if an official re-
port or indictment. The victim
can speak to the criminal about
its sufferance. The criminal may
tell the victim why he committed
the deed. Both parties find them-
selves in the beneficial situation
of offering and receiving informa-
tion that could not have other-
wise. If these exchanges occur in
a safe and structure environment,
for sure communities able to live
in peace could be built” ]

MAZALU MARIA
Authorized Mediator
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MEDIEREA - ALTERNATIVA LA
PREJUDECATI SI MENTALITATI

MEDIATION -ALTERNATIVE TO PRE-
CONCEPTIONS AND MENTALITIES

dversarii medierii invocd,
printre altele, in argumenta-
tia lor ,anti” si un element
aga-zis decisiv in refuzul lor de a
accepta necesitatea unei alternati-
ve de rezolvare a conflictelor: lipsa
culturii dialogului in randul roma-
nilor. Si, in consecintd, existenta
unei intolerante a concetétenilor
nostri pentru... negociere si impd-
care. Evident, cauzele sunt cutate
in multiple aspecte ale existentei
noastre; astfel cd ,singele latin’
fierbe mai repede decat apa la 100
de grade Celsius, educatia noastra
precard alimenteazd sentimentul
revansard, proverbul cu ,capra ve-
cinului” este 0 norma dupd care ne
ghidam intreaga existentd etc.
Printr-un simplu exercitiu de
luciditate vom realiza lesne cé toa-
te aceste ,,cauze” sunt mai degrabd
prejudecati. Prejudecati alimentate,
ce-i drept, de o subculturd a con-
flictului care este promovatd agresiv
prin toate mijloacele media. Astfel,
90% din reality show-urile imbecile
de televiziune au ca bazd tematica
scandalul: soacra si nora sunt intr-
o interminabild competitie bulevar-
dierd, fiicele isi detestd tatii cu o urd
nestapanita, sotiile sau logodnicele
sunt deschise oricand i oriunde
pentru o ,iubire interzisd’, s.a.m.d.
Programele de stiri preced aceste
show-uri indoielnice cu informatii
tot din zona violentei si a dezbina-
ril. Si cum statisticile aratd cd omul
contemporan in general si romanul
in special se informeazd de la tele-
vizor sau din presa scrisd de can-
can, e limpede ca avem de-a face
cu o perversd instigare la conflict.
La care se adaugd si lipsa de interes
generalizat pentru valorile crestine,
virtutea iertdrii, de pilda, fiind la
noi un lucru bizar si comic.
Ei bine, la acest tablou al de-

gringoladei generalizate, pesimistii
opozanti ai ideii de mediere adaugd
si ei cteva tuge, refuzand teoria cd
alternativa negocierii intr-un con-
flict ar putea aduce o firimd de
normalitate intr-o societate marca-
td de violenta si deruta.

Cu riscul de a fi considerat ipo-
crit trebuie sd punctez: inainte de
toate, medierea trebuie si repre-
zinte mai mult decét o profesie care
aduce bani celui care o practicd.
Medierea, ca alternativa de rezolva-
re a disputelor se constituie intr-o
componenta civilizatoare, de care
societatea romdneascd are nevo-
ie mai mult ca oricAnd. De aceea
e foarte greu de inteles autismul
persoanelor instruite care-si afirma
profundul dezgust pentru schimo-
nosita lume in care traim, dezgust
dublat paradoxal si imediat de ide-
ea ca ,medierea nu rezolvd nimic,
domnule...”

In altd ordine de idei, mediatorii
ingisi sunt in acest moment adver-
sari ai medierii. Prin pasivitate si
resemnare. 53 ne privim in oglinda:
fiecare dintre noi am facut foarte
putin sau chiar nimic pentru pro-
movarea medieril. Ceea ce n-am
inteles este faptul cd aici e vorba de
o luptd, deloc usoara. De fapt, raz-
boiul cu mentalititile paguboase
este probabil cel mai greu, implicd
o durata lunga si uzura. Cu sacrifi-
cii de timp si bani. E un truism sa
mai insistam ca nimic nu se doban-
deste fara o investitie prealabila. Si
nu e vorba numai de bani. Vom fi
capabili sa luptam pentru ca medi-
erea sd castige teren in societatea
romaneasca? Eu cred ca da, altfel
mi-as fi depus demult legitimatia la
Consiliul de Mediere... "

BISTRICEAN DUMITRU-DANIEL
Mediator

he opponents of mediation

use in their “‘con” argumen-

tation a so-called decisive ele-
ment in their refusal to accept the
necessity of an alternative conflict
resolution: the lack of dialogue cul-
ture among the Romanians. And
therefore the existence of intoleran-
ce from our citizens for...negotiati-
on and reconciliation. Obviously,
causes are searched for in the mul-
tiple aspects of our existence; thus,
the “Latin blood” boils faster than
water at 100 degrees Celsius, our
poor education fuels the revenging
feeling, the proverb “if I go down,
I'll take with me” is a guiding line
in our existence etc.

Through a simple exercise of lu-
cidity, we will easily realize that all
these causes are rather preconcep-
tions. Preconceptions which, inde-
ed, are fuelled by a sub-culture of
conflict, aggressively promoted by
all media channels. Hence, 90% of
the imbecile TV reality shows are
based upon scandal: the mother-
in-law and the daughter-in-law
are in a never-ending competition,
daughters deeply hate their fathers,
wives or flancés are anytime avai-
lable for a forbidden affair” and so
on. The news programs precede
these doubtful reality shows, with
information again from the vio-
lence and rupture area. And given
that statistics show contemporary
man, and especially the Romanian
one, getting informed from TV or
from the tabloid press, no wonder
we are dealing with a pervert insti-
gation to conflict, which is added
the generalized lack of interest for
Christian values, value of forgive-
ness, for instance, being a bizarre
and funny thing,.

Well, having this picture of a ge-
neralized mess, the pessimists who

oppose the mediation idea add few
more items, refusing the theory
that the alternative of negotiation
in a conflict might lead to a piece
of normalcy in a society marked by
violence and confusion.

With the risk of being conside-
red a hypocrite, I must underline:
before everything else, mediation
needs to represent more than a
profession which brings money to
the one that practices it. Mediation,
as an alternative dispute resolution,
consists in a civilizing component,
that the Romanian society needs
now more than ever. That is why
it is very hard to understand the
autism of the educated people who
speak out the deep disgust with the
twisted world we live in, a disgust
that is paradoxically doubled by
the idea that “mediation solves
nothing”

In another line, mediators them-
selves are at this moment opponents
of mediation. Through their pas-
sivity and resignation. Let us look
in the mirror: each of us has done
little or nothing to promote medi-
ation. What we haven't understood
is that we are dealing with a battle,
which is not easy at all. In fact, the
war with the damaging mentalities
is probably the hardest, it involves a
long and tiresome battle. With time
and money sacrifices. It's a truism
to insist that nothing is obtained
without an investment. And we are
not talking only about money. Will
we be able to fight so that mediati-
on spread around the Romanian so-
ciety? I believe we will, otherwise I
would have handed over my badge
to the Mediation Council a long
time ago... ]

BISTRICEAN DUMITRU-DANIEL
Mediator

MEDIEREA -ACORDUL DE MEDIERE

MEDIATION - MEDIATIONAGREEMENT

egea nr. 192/2006 privind medi-

erea si organizarea profesiei de

mediator, modificati si comple-
tatd prin Legea 370/2009 si prin OG
13/2010 pentru transpunerea Directi-
vei Servicii, defineste medierea ca fi-
ind o forma de solutionare alternativi
a litigiilor intre doud sau mai multe
parti, cu ajutorul unei terte persoane
specializate numitd mediator, vand li-
berul consimtdmant al partilor.

De asemenea Directiva 2008/52/
CE a Parlamentului European si a
Consiliului Europei definegte ,,me-
dierea” ca un proces structurat, indi-
ferent cum este denumit sau cum se
face referire la acesta, in care doua sau
mai multe parti intr-un litigiu incear-

cd, din proprie initiativa, sa ajungd la
un acord privind solutionarea litigiu-
lui dintre ele, cu asistenta unui medi-
ator. Acest proces poate fi initiat de
cétre parti, recomandat sau impus de
instanta sau prevazut de dreptul unui
stat membru.

Statele membre ale UE incurajeaza,
prin orice mijloace pe care le considera
potrivite, elaborarea unor coduri vo-
luntare de conduita si acceptarea aces-
tora de citre mediatori §i organizatiile
care furnizeaza servicii de mediere,
precum si a altor mecanisme eficace
de control al calitétii privind furnizarea
serviciilor de mediere; de asemenea in-
curajeazd formarea initiald §i continud
amediatorilor pentru a asigura efectu-

aw no. 192/2006 on mediation
and the organization of the me-
diator profession, modified and
completed by Law 370/2009 and the
GO 13/2010 for transposing of the
Services Directive, defines mediation
as an alternative method for resolution
of litigations between two or several
parties, with the help of a specialized
third party, named mediator, with the
free consent of the parties involved.
Also, the Directive 2008/52/CE of
the European Parliament and Council
of Europe defines mediation asa struc-
tured process, regardless of its name or
reference to it, in which two or more
parties in a litigation try, out of own
initiative, to reach an agreement re-

garding the resolution of the litigation
between them, with the assistance of a
mediator. This process can be initiated
by parties, recommended or imposed
by a court, or stipulated by the law of a
member state.

The EU member states encourage,
by any means considered appropriate,
the elaboration of voluntary behav-
four codes and their acceptance by
mediators and organizations that sup-
ply mediation services, as well as other
efficient quality control mechanisms
concerning the supply of mediation
services; they also encourage the ini-
tial and continuous training of media-
tors, in order to perform an efficient,
impartial and competent mediation.



area unei medieri eficace, impartiale i
competente fatd de parti.

Punctul de plecare al discutiei il re-
prezinta prevederile art. 58 alin. (1) din
Legea 192/2006 privind medierea si or-
ganizarea profesiei de mediator, care in-
stituie fard echivoc, atunci cAnd partile
au ajuns la o intelegere, ACORDUL DE
MEDIERE.

Dupé cum este prevazut si in art. 56
alin. 1 la pct. a, medierea se finalizeazd
prin ajungerea la un acord prin care
partile decid sa pund capat conflictu-
lui dintre ele, in conditiile stabilite de
parti si continute de acest acord.

Acordul de mediere este o
conventie care are valoarea unui in-
scris sub semndturd privatd, potrivit
articolului amintit mai sus, ce se in-
cheie la finalul procedurii medierii,
cand partile aflate in conflict au ajuns
la o intelegere.

Astfel, art. 59 din Legea 192/2006
prevede ca: "Intelegerea pértilor poa-
te fi supusd autentificarii notarului
public ori, dupd caz, incuviintrii
instantei de judecatd, in conditiile
prevézute la art. 63” Articol nu invoca
obligativitatea controlului de legalitate
al notarului public sau al instantei de
judecata. Acest fapt este ldsat la lati-
tudinea partilor. Acordul de mediere
va indeplini conditiile cerute de lege,
in funtie de obiectul siu, obiect diferit
de la caz la caz, in functie de natura
cazului mediat. In situatiile in care
este necesar a fi indeplinite anumite
conditii de forma si de fond potrivit
legii, acordul de mediere va trebui su-
pus controlului de legalitate a instantei
sau notarului public.

De multe ori in practica s-au intal-
nit situatii in care partile prin inche-
ferea acordului de mediere, urmaresc
transferul drepturilor de proprietate
asupra bunurilor imobile. In acestd
situatie, cAnd obiectul medierii i for-
meaza bunurile imobile, iar partile ga-
sesc si agreazd solutii, acordul de me-
diere fiind un inscris sub semnatura
privata, nu produce efecte in privinta
transferului de proprietate. Pentru a
opera acest transfer este nevoie ca
acordul de mediere sa fie supus proce-
durii de autentificare.

Art. 58 alin. 4 din Legea 192/2006
prevede c:” In cazul in care conflictul
mediat vizeazd transferul dreptului de
proprietate privatd privind bunurile
imobile, partile vor prezenta acordul
redactat de citre mediator notarului
public sau instantei de judecata pentru
indeplinirea conditiilor de fond si de
forma impuse de lege, sub sanctiunea
nulitdtii absolute”

Potrivit Legii nr. 36/1995 notarilor
publici si a activitatii notariale, pentru
forma autenticd, partile vor prezenta
intelegerea consemnata in acordul de
mediere notarului, care va redacta un
nou inscris verificind si stabilind in
prealabil identitatea partilor precum
si consimtdméntul acestora. In aceasta
situatie, mediatorul nefiind parte in
act, nu are obligatia de a se prezenta
la autentificarea acordului de mediere.

In cazul actelor prin care se con-
stituie, transmite sau modific drep-
turi reale sau dezmembraminte ale
proprietitii la notarul public, este
obligatorie obtinerea de catre acesta a
extrasului de carte funciard pentru au-
tentificare, sau, in cazuri de exceptie, a
certificatului de sarcini conform art.
56 (u.p.) din Legea nr. 7/1996 - Legea
cadastrului §i a publicitatii imobiliare.
De asemenea este obligatoriu certifi-
catul de atestare fiscald, din care s re-
zulte cd toate impozitele si taxele loca-
le sunt achitate la zi, iar “impozitul pe
veniturile din tranzactiile imobiliare
se va calcula si se va incasa de notarul
public inainte de autentificarea actului
sau, dupd caz, intocmirea incheierii
de finalizare a succesiunii. Impozitul
calculat §i incasat se vireaza pand la 25
inclusiv a lunii urmatoare celei in care
afost retinut- conform Codului Fiscal
sia Codului de Procedura Fiscald”

In legitura cu materia publicitatii
imobiliare, Legea nr. 7/1996 la art.
56 prevede cd: ” notarul public care
intocmit actul privitor la un drept ta-
bular este obligat si ceard din oficiu
inscrierea in cartea funciara la biroul
teritorial in a cdrei raza de activitate
se afld imobilul. Despre exercitarea
acestei obligatii se va face mentiune
expresd in cuprinsul actului sau, dupd
caz, al certificatului de mostenitor.
Mentiunea se va face in cazul in care
pentru bunurile din masa succesorald
s-a deschis carte funciard sau exista
documentatie cadastrala. La autenti-
ficarea actelor prin care se constituie,
se modifica sau se stinge un drept real
imobiliar, notarul public va solicita
un extras de carte funciard pentru au-
tentificare sau, dupi caz, certificat de
sarcini. Pe perioada valabilititii extra-
sului de carte funciard pentru autenti-
ficare, registratorul nu va efectua nici
un fel de inscriere in cartea funciara,
cu exceptia aceleia pentru care a fost
eliberat extrasul

In concluzie, in situatia in care con-
flictul mediat vizeazi transferul drep-
tului de proprietate privatd privind
bunurile imobile, partile vor prezenta
acordul redactat de catre mediator no-
tarului public sau instantei de judecata
pentru indeplinirea conditiilor de fond
si de formd impuse de lege. In aceasta
ipotezd, legiuitorul obliga partile, sub
sanctiunea nulitatii absolute a acor-
dului incheiat, fie s revind in instantd
(pentru incuviintarea acordului si pen-
tru ca instanta sd ia mésurile necesare
in vederea indeplinirii conditiilor de
fond si forma impuse de lege), fie sa
se adreseze notarului public (pentru
controlul de legalitate si indeplinirea
acelorasi conditii impuse de lege).

Medierea este o profesie a viitoru-
lui. Profesionistii in mediere trebuie sa
fie modele de conduitd morald si soci-
ald care sd poatd contribui la nasterea
si mentinerea unei societati romanesti

cu adevirat valoroase. n
OSOIANU LACRAMIOARA
Mediator

The starting point of discussion is
represented by the stipulations of art.
58 paragraph (1) of Law 192/2006 on
mediation and organization of the
mediator profession, which introduc-
es unequivocally, when parties have
reached an agreement, the MEDIA-
TION AGREEMENT.

As stipulated by art. 56 paragraph
1, point a, mediation concludes in
reaching an agreement, by which the
parties decide to put an end to the
conflict between them, under the
conditions established by the parties
and contained by this agreement.

The mediation agreement is a con-
vention with the value of a written
document under private signature,
according to the mentioned article,
which is concluded at the end of me-
diation procedure, when parties in
conflict had reached an agreement.

Therefore, art. 59 of Law 192/2006
mentions that: “the agreement be-
tween the parties can be submitted for
the legalization of public notary, or, de-
pending on the case, the consent of the
court, under the conditions mentioned
by art. 637 The article does not invoke
the compulsoriness on public notary
or the court to control the legality. This
is left for parties to do. The mediation
agreement will fulfil the conditions
required by the law, depending on its
object, which differs from case to case,
given the nature of the mediated cause.
When certain conditions regarding the
form and the content need to be ful-
filled according to the law, the media-
tion agreement shall be submitted to
the legality control performed by the
court or by the public notary.

Many times in practice, there were
cases when parties, by concluding me-
diation agreements, target the transfer
of property rights on fixed assets. In
this case, when the object of mediation
is the fixed assets and parties find and
agree to certain solutions, the media-
tion agreement, being a document un-
der private signature, does not produce
effects on the transfer of ownership. In
order to operate this transfer, the me-
diation agreement needs to be submit-
ted to the legalization procedure.

Art. 58 paragraph. 4 of Law
192/2006 stipulates that: “if the medi-
ated conflict concerns the transfer of
the private property right over fixed
assets, the parties will present the
agreement drafted by the mediator
to the public notary or to the court
to fulfil the conditions of content and
form imposed by the law; under the
sanction of absolute nullity”

According to law 36/1995 on pub-
lic notaries and notary activity, for the
authentic form, the parties will pre-
sent the agreement noted in the medi-
ation agreement to the public notary,
which will draw up a new document,
first verifying and establishing the
identity of parties, as well as their con-
sent. In this situation, as the mediator
does not take part in the act, he does
not have the obligation to participate
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in the legalization of the mediation
agreement.

In the case of documents which
set, send or modify rights or property
split to the public notary, the public
notary has the compulsoriness to ob-
tain the land book excerpt for legaliza-
tion, or, in exceptional cases, the task
certificate according to art 56 (u.p.) of
Law 7/1996 - The law of cadastre and
land registration. It is also mandatory
the tax certificate, which should read
that all local taxes are paid and the tax
on revenues from real estate transac-
tions will be calculated and cashed
in by the public notary before the
legalization of the document, or, de-
pending on the case, the finalization
of the succession. The tax calculated
and cashed in is transferred until the
25th of the following month - accord-
ing to the Fiscal Code and the Fiscal
Procedure Code.

Concerning the land registration,
Law 7/1996 in art. 56 stipulates that:
“the public notary who drew up the
document regarding a tabular right
is obliged to request the registration
in the land book at the territorial bu-
reau where the estate is located. The
exercising of this obligation will be
mentioned in the document, or, de-
pending on the case, in the inheritor
document. The mention will be made
when a land book was opened for the
assets involved in the succession or
a cadastre documentation already
exists. When legalizing the docu-
ments by which a right on fixed as-
set is established, modified or altered,
the public notary will request a land
book excerpt or, depending on the
case, a task certificate. Throughout
the validity period of the land book
excerpt, the registrar will make no
registrations in the land book, except
the one for which the excerpt has
been released”

Therefore, in case the mediated
conflict is about the transfer of the
private property right on fixed assets,
the parties will present the agreement
drew up by the mediator to the public
notary or to the court in order to fulfil
the content and form conditions im-
posed by the law. In this hypothesis,
the legislator obliges the parties, under
the sanction of absolute nullity of the
agreement concluded, either to return
to the court (to consent the agreement
and for the court to take the neces-
sary measures in view of fulfilling the
content and form conditions imposed
by the law), or to address to the public
notary (for the control of legality and
fulfilment of the same conditions im-
posed by the law).

Mediation is a profession of future.
Mediation professionals should be
models of moral and social behaviour,
in order to be able to contribute in the
birth and preservation of a true valu-

able Romanian society. ]
OSOIANU LACRAMIOARA
Mediator
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PREGATIREA CLIMATULUI
PENTRU MEDIERE

PREPARING THE CLIMATE
FOR MEDIATION

artile aflate in conflict au inte-

rese interdependente, confic-

tele sunt de obicei combinatii
de procese competitive si de coope-
rare, iar cursul pe care-l ia confictul
va fi determinat de natura acestei
combinatii. Rolul mediatorului
consta in a reusi sa-i antreneze intr-
un joc de-a ,,HAI SA CASTIGATI
IMPREUNA!*. Fiecare poate obti-
ne ,,Victoria“, fara ca nimeni sa fie
infrant.

La inceput, mediatorul se in-
talneste cu una dintre partile care
au de rezolvat o neintelegere, va
afla motivul confictului cu aceasta
ocazie cunoaste una dintre parti
si poate afla si despre cealalta par-
te mai multe informatii legate de
stadiul confictului si caracterul
acesteia. Dupa trimiterea invitatiei
cand partile se prezinta la mediator
si implicit acceptarea celeilate parti
la mediere dupa salut si prezentare
urmeaza o perioada in care au loc
discutii de convenienta, partile se
aseaza la masa tratativelor, ince-
pand discutiile despre confict si
inca din aceste momente mediato-
rul incepe sa simta reactiile partilor
in ceea ce priveste medierea.

Ei isi pot spune: ,,Iar incepe plic-
tiseala!“ sau ,,0f, sunt satul pana
peste cap de asemenea persoane!”
sau ,,Sigur nu voi ceda!“ Dar si
»Cred ca aceasta intalnire poate fi
cu adevarat eficienta!,

Alici totul tine de mediator, care
va influenta climatul, problemele
conflictului nu se vor discuta ime-
diat dupa inceperea intalnirii, cele
doua parti trebuie sa aiba suficient
timp pentru a ajunge pe aceiasi lun-
gime de unda, sa-si aduca gandirea
si comportamentul la un numitor

nu avem nimic de spus. Daca ni se
intampla in mod frecvent sa nu pu-
tem scoate un cuvant, este probabil
din cauza ca incercam sa ne con-
centram asupra a doua conversatii
in acelasi timp, cea pe care o pur-
tam cu cealalta persoana si cea pe
care 0 avem cu noi insine. Cea din
urma este legata mai ales de neli-
nistile privind performanta noastra,
in mod paradoxal, cu cat dam mai
multa importanta acestor griji, cu
atat mai scazute vor fi performan-
tele noastre.

Ascultarea activa ne ajuta sa la-
sam deoparte acest dialog intern
perturbator, sa participam la ceea
ce povestesc altii si sa traim senti-
mentele lor.

Vom constata cu surprindere ca
atunci cand ne concentram nu asu-
pra noastra, ci asupra partenerilor
de conversatie, ne vin in minte mult
mai usor lucruri despre care putem
discuta. Si, avand in vedere ca am
aratat atata atentie ascultandu-i ,
este mult mai plauzibil ca si ei vor
dori sa ne asculte. In fine, sa fim as-
cultatori atenti atunci cand vorbesc
ceilalti. Ascultarea cu toata atentia
inseamna a asculta constiincios, cu
intreaga noastra capacitate de inte-
legere, cu ochii si urechile, cu min-
tea, cu intreg trupul. Sa ne aplecam
inainte fizic si psihic si sa ascultam
cu atentie pe intreaga durata a con-
versatiei. Sa ne concentram asupra
fiecarui cuvant spus si asupra felu-
lui cum e spus. Numai asa invatam
de la ceilalti si vom deveni mai po-
pulari, vom avea succese si satistac-
tii in viata.

EXEMPLU.

Dumnezeu ne-a dat doua urechi
si o singura gura .Unii spun ca a

comun. Din aceste motive este ne- facut-o pentru ca El dorea ca noi

cesar ca subiectele abordate sa fie
neutre, fara a fi legate de confictul
proriu-zis.

De exemplu, se poate discuta
despre subiecte exterioare, eveni-
mente de ultima ora, fotbal, vreme
(sunt excluse evenimentele depri-
mante).

Aceste discutii introductive con-
duc partile la 0 anumita sincroniza-
re, la o intalnire a mintilor acestora.
Ascultarea ativa mentine conver-
satia vie. Ascultarea activa este un
mod exelent de a-i incuraja pe cei-
lalti sa ne vorbeasca. Interesul pe
care-] aratam ii va determina ade-
sea pe oameni sa fie mai vorbareti.
Faptul ca nu le criticam gandurile
si sentimentele ii va face sa se de-
stanuie mai profund in legatura cu
mai multe probleme decat in alta
situatie.

Ascultarea activa ne va ajuta si la
rezolvarea problemei vechi de cand
lumea si ce sa facem atunci cand

sa petrecem de doua ori mai mult
timp ascultand decat vorbind altii
pretind ca asta se datoreaza fap-
tului ca El stia ca a asculta este de
doua ori mai greu decat a vorbi. Sa
nu uitam niciodata ca o comunica-
re eficienta cu altii incepe printr-o
ascultare eficienta.

De asemenea, mesajele non-
verbale sunt foarte pregnante in
aceste momente. Prima impresie
este cea lasata de infatisare. Aceasta
poate conduce la incredere sau la
nesiguranta, relaxare sau tensiune,
discutii constructive sau letargice.
Elementele cheie ale infatisarii care
vor intari impresia initiala sunt ca-
pul, spatele si umerii. In plus este
de preferat ca si imbracamintea sa
fie decenta, in cazul femeilor fara
multe bijuterii. Alte influente sunt
datorate expresiei fetei si gesturilor.
Privirele trebuie sa fie deschise nu
furisate. Si mirosul poate contribui
la crearea climatului (a nu se folosi

arties in conflict have inter-

dependent interests, conflicts

are usually combinations of
competitive processes and coopera-
tion, and the course of the conflict
will be determined by the nature of
this combination. The mediator’s
role consists in managing to involve
them in a “LET’S WIN TOGETH-
ER” game. Everyone can obtain the
“victory” without being defeated.

At the beginning, the mediator
meets one of the parties that need to
solve a disagreement, will find out
the reason of the conflict and with
this occasion, the mediator gets the
chance to know the party and also
find out more information related
to the stage of conflict and its char-
acter. After sending the invitation,
parties come to the mediator, im-
plicitly the other party is accepted,
they initiate convenience talks, and
then sit at the negotiation table, be-
ginning to talk about the conflict.
This is the moment when the me-
diator begin to sense the reactions
of the parties concerning mediation.

The parties could say to them-
selves: “I will be bored again!” or
“Oh, I am sick and tired of such
people!” or “I will certainly not
give in!” But also “I think this
meeting will be really efficient!”

It all depends on the mediator, who
will influence the climate, thus the
problems of the conflict will not be
discussed immediately after the start
of the meeting, the two parties need
to have sufficient time to harmonize,
to bring their thoughts and behavior
in a common area. That is why the
topics need to be neutral, with no
connection to the conflict itself.

For instance, they could talk
about the latest events, football,
weather (depressing events are ex-
cluded).

These introductive talks lead par-
ties to a certain synchronization,
where their minds reach a common
point. Active listening keeps the
conversation alive. Active listening
is an excellent way to encourage
the others to speak. The interest we
show will often make people be-
come more talkative. The fact that
we do not criticize their thoughts
and feelings makes them reveal
deeper problems than happens in
other situations.

Active listening will help us solve
an ever-lasting problem: what we do
when we have nothing to say. If we
often find ourselves in the position
of not being able to say a word, this
probably occurs because we want to
focus on two conversations at the
same time, the one with the other
person and a talk with ourselves.
The latter is related especially to

the worries about our own perfor-
mance and paradoxically, the more
importance we give to these worries,
the lower our performances.

Active listening helps us put aside
this perturbing internal dialogue,
and participate in what others say
and live their feelings.

We will surprisingly notice that
when we do not focus on us, but
on our conversation partners, we
will come up easier with things that
we can talk about. And, taking into
consideration that we have showed
such attention, the others in their
turn will wish to listen to us too.
Therefore, we should be vigilant lis-
teners when other talk. A good lis-
tening means listening with all our
attention, with our eyes and ears,
with our mind, with the entire body.
Let’s bend forward physically and
psychically and listen carefully the
entire conversation. Lets focus on
each word and on how the word is
spoken. This is the only way to learn
from the others and become more
popular, more successful and full of
satisfactions in life.

EXAMPLE.

God has given us two ears and
only one mouth. Some say He did
this because He wanted us to spend
twice more time on listening than
talking, while others believe that
He knew listening is two times
harder than talking. Let’s never
forget that an efficient communica-
tion with others starts from an ef-
ficient listening.

Also, non-verbal messages are
very significant in such moments.
The first impression is given by ap-
pearance. This could lead to confi-
dence or insecurity, relaxation or
tension, constructive or lethargic
discussions. The key elements of
appearance, which will strengthen
the first impression, are the head,
the back and the shoulders. More
than that, the clothing also needs to
be decent, without much jewelry in
women’s case. Other influences are
given by the expression of the face
and gestures. Visual observations
needs to be open, not just a glimpse.
The smell also might contribute to
the creation of a proper climate (do
not use too much perfume).

The mediator builds a positive
atmosphere, of trust, right from the
moment when the parties stepped
into the office for the first time and
preserves this ambiance during the
mediation sessions. Location also
influences the communication pro-
cess. The mediator’s office needs to
be sufficiently big, proper furnished,
which should assure confidentiality
and increase the confidence in the
mediation process.



prea mult parfum).

Mediatorul construieste o atmo-
sfera pozitiva, de incredere, inca
din momentul in care partile au
pasit pentru prima data in biroul
sau si mentine aceasta atmosfera pe
durata sesiunilor de mediere. Lo-
catia influenteaza si ea procesul de
comunicare. Biroul mediatorului
trebuie sa fie suficient de incapa-
tor, mobilierul adecvat care trebuie
sa asigure confldentialitatea si sa
sporeasca increderea in procesul
medierii.

Ritmul discutiilor se va stabili tot
acum. Primele elemente sunt adu-
se de ritmul in care mediatorul va
incepe discutiile, tonul calm, sigur,
fara graba si nervozitate .

Merita o mica atentie si durata
acestei perioade de inceput (peri-
oada de deschidere a discutiilor)
care se mai numeste si perioada de
Ltopirii a ghetei

Sa presupunem ca s-a stabilit o
atmosfera cordiala, s-a topit ghea-
ta, apoi urmeaza deschiderea pro-
cedurii medierii pe care urmeaza
sa o parcurga impreuna. Partile au
informatii insuficiente despre ce
este medierea, care sunt principile
aplicabile, ce drepturi si obligatii au,
cum se desfasoara medierea, care
este rolul mediatorului, care sunt
regulile aplicabile, cum se poate

finalize medierea precum si cu pri-
vire la alte aspecte importante ale
procedurii.

Fiecare mediator va avea propriul
model de declaratie introductiva,
totusi se recomanda familiarizarea
partilor cu urmatoarele aspecte:

1. Scopul medieriii

2. Definirea medierii

3. Avantajele medierii

4. Neutralitate, impartialitatea

5. Rolul mediatorului

6. Procedura

7. Confidentialitatea

8. Regului de baza in mediere

9. Finalizarea medierii.

Fiecare mediator va decide in-
tinderea si continutul declaratiei
introductive, in functie de stilul de
mediere ales. Daca unul sau mai
multe aspecte au fost omise, pot
fi amintite pe parcursul medierii,
atunci cand va fi nevoie. [
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The rhythm of discussions will
now be decided. The first elements
are brought by the way in which
the mediator starts the discussions,
the calm, sure tone, with no rush
and nervousness. A short attention
should be paid to this early stage,
which is also called “ice melting
period”

Let’s say that a cordial climate was
established, the ice has melted, then
comes the opening of the media-
tion procedure that will be crossed
together. Parties have insufficient
information about what mediation
is, about the mediator’s role, what
the applicable rules are, how media-
tion could finalize as well as other
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important aspects of mediation.

Each mediator will have his own
model of introductive statement,
yet parties are recommended to fa-
miliarize with the following aspects:

1. The scope of mediation

2. Definition of mediation

3. The advantages of mediation

4. Neutrality, impartiality

5. The mediator’s role

6. Procedure

7. Confidentiality

8. Core rules in mediation

9. Finalization of mediation.

Each mediator will decide the
length and the content of the intro-
ductive declaration, depending on
the mediation style. If one or several
aspects are omitted, they can be re-
minded in the course of mediation,

when needed. "
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ROLUL MEDIATORULUI
IN COMUNITATE

MEDIATOR’S ROLE
IN THE COMMUNITY

Material prezentat in cadrul Conferintei “Medierea - Prezent si Viitor”,
Braila, 20 ianuarie 2011

edierea si profesia de me-
M diator au fost reglementate

prin adoptarea Legii nr.
192/2006, pornindu-se de la ideea
ca medierea constituie una dintre
temele importante ale strategiei de
reforma in justitie, fiind o prioritate
in cadrul Planului de actiune pentru
implementarea Strategiei de reforma
a sistemului judiciar 2005-2007.

Potrivit art.1, alin 2 din Legea
192/2006, rolul mediatorului este
acela de a facilita negocierea dintre
parti si de a le sprijini in solutiona-
rea conflictului, prin obtinerea unei
solutii reciproc convenabile, efici-
ente si durabile.

Astfel, rezolvarea conflictelor al-
tfel decat prin justitia traditionala, a
devenit o necesitate intr-o societate
slabita de complexitatea normelor
de functionare si individualismul
membrilor sai. Concilierea si medi-
erea, promovarea intelegerii reci-
proce a partilor sunt de natura sa
armonizeze relatia cetateanului cu
societatea in care traieste.

Introducerea medierii i a solu-
tiondrii alternative a conflictelor
(ADR - Alternative dispute resolu-

tion) in viata de zi cu zi reprezinta
o schimbare la nivel de culturd si
de mentalitate. Termenul ADR se
refera la procedurile si tehnicile de
solutionare a conflictelor in afara
salii de judecata si este o reactie la
ineficienta modalitatilor traditio-
nale de solutionare a conflictelor
(in instanta de judecata). Avantajul
principal al ADR-ului este acela ca,
partile detin controlul asupra intre-
gului proces, procedura fiind infor-
mala, rapida si eficienta.

Intr-o manierd mai mult sau mai
putin reglementata, medierea a
existat dintotdeauna in societatile
traditionale formate din grupuri de
persoane mai restranse ca numar.
In cadrul acestor grupuri exista
intotdeauna o autoritate sau o per-
soana inteleapta care intervenea ca
mediator atunci cand acel lucru era
necesar. Atunci cand comunitatile
au crescut ca numdr de membri, s-a
ajuns in situatia in care doud per-
soane nu aveau neapdrat o cunos-
tintd comund, care sd le fie media-
tor. Din acel moment, solutionarea
conflictelor s-a realizat prin decizii
ale statului, executarea acestora ci-

Material presented in the Conference “Mediation - Present and Future,”
Braila, January 20, 2011

ediation and mediator pro-
M fession have been regulated

by Law 192/2006, starting
from the idea that mediation repre-
sents one of the main topics of the
justice reform strategy, being a pri-
ority within the Action plan for the
implementation of the legal system’s
reform strategy 2005-2007.

According to art.1, paragraph 2
within the Law 192/2006, the me-
diator’s role is to facilitate the ne-
gotiation between parties and sup-
port them in solving the conflict,
by obtaining a mutual convenient,
efficient and durable solution.

Thus, solving conflicts by other
methods than the traditional jus-
tice, has become a necessity in a
society that is weakened by the
complexity of functioning norms
and its members individualism.
Conciliation and mediation, pro-
motion of reciprocal settlement are
intended to harmonize the citizens’
relationship with the community
they live in.

The introduction of mediation
and alternative dispute resolution
in everyday life is a change in cul-

ture and mentality. The ADR term
refers to the procedures and tech-
niques of solving conflicts outside
the court of law and represents a
reaction to the inefficiency of tra-
ditional resolution modes (in the
court). The main advantage of ADR
is that the parties hold control on
the entire process, the procedure
being informal, fast and efficient.

In a more or less regulated man-
ner, mediation has existed since
ever in the traditional societies
consisting in smaller groups of per-
sons. Within these groups, there
was always a certain authority or
wise person who intervened as a
mediator when necessary. When
communities expanded, two people
no longer had a common acquaint-
ance to function as a mediator for
them. Since that moment, the con-
flict resolution was made through
state decisions, and its enforcement
was also the state’s responsibility.

The most frequent generator of
conflict is the lack of communica-
tion or a defective communication.
Martin Luther King said that “peo-
ple hate each other because they
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zand tot in sarcina statului.

Cea mai frecventa cauza care
genereaza conflictul este lipsa de
comunicare sau comunicarea de-
ficitara. Martin Luther King spu-
nea ca ,0amenii se urasc pentru ca
se tem unii de altii; se tem pentru ca
11 Se CUNOSC; Nik e CUNOSc pentru ca
nu comunica.” Aici intervine rolul
esential al mediatorului. El, o terta
persoana, neutra si impartiala, are
menirea sa faciliteze dialogul par-
tilor, astfel incat acestea sa ajunga
impreuna la o intelegere mutual
acceptata, in vederea incheierii
conflictului mediat. Importanta ro-
lului mediatorului este determinatd
de capacitatea acestuia de a stimula
partile in vederea dezvoltirii de op-
tiuni care au ca finalitate stingerea/
medierea conflictului.

Thierry Garby, avocat al Barou-
lui din Paris, presedintele Forumu-
lui Mondial al Centrelor de Medie-
re apreciaza ca medierea reprezinta
‘0 schimbare fundamentald la nivel
de mentalitate si un "progres major
al civilizatiei prin faptul cd permite
partilor s pund din nou stipanire
pe propriul destin, atunci cand au
esuat in incercarea de a gdsi ei insisi
o solutie”. In opinia sa, “introduce-
rea medierii in domeniul dreptului
civil si comercial poate este compa-
rabila cu introducerea democratiei
in viata politica.”

Pe langa implicatiile juridice pe
care le are medierea?, prin degreva-
rea instantelor mult prea solicitate,
implicatiile civile sunt deosebit de
importante. In cadrul medierii are
loc o implicare efectiva a societatii
civile in procesul de justitie. Mai
mult, medierea este o forma de
educatie sociala datorita ideii ca
oamenii ajung sa se inteleaga di-
rect. Satisfactia partilor, in cazul
ajungerii la o intelegere, sunt cu atat
mai mari cu cat se datoreaza vointei
si implicarii lor.

Medierea poate oferi solutii pen-
tru conflicte ce pot aparea in cele
mai diverse domenii.

Legea medierii enumera cu titlu
exemplificativ unele materii in care
medierea poate fi o solutie in con-
flictul partilor, cum ar fi: ramura ci-
vila, comerciala, de familie, penala,
protectia consumatorului, dar si
pentru situatiile in care prevederile
legale fac trimitere la rezolvarea pe
cale amiabila a cauzelor.

Scopul medierii, in ultimul timp
recomandata chiar de catre instan-
tele de judecata, este acela de a se
ajunge la o concluzie convenabila
pentru ambele parti, fara a se pune
in discutie vina sau responsabilita-
tea.

1 Thierry Garby, Avocat al Baroului din
Paris, Presedinte al Forumului Mondial al
Centrelor de Mediere, Cuvant Inainte “Mo-
dalitati alternative de solutionare a conflicte-
lor”, Paris, 2008

2 Claudiu Ignat, Zeno Sustag, Cristi Da-
nilet - Ghid de Mediere Editura Universita-
ra, 2009,, p. 42

Potrivit art. 50 din Legea
192/2006, medierea se bazeaza pe
cooperarea partilor. Aceasti coo-
perare se intemeiaza in principal
pe negociere si comunicare. Liantul
acestei cooperari este mediatorul.
El are capacitatea de a reorienta par-
tile una spre cealalta, nu prin im-
punerea de reguli, ci prin ajutarea
acestora in obtinerea unei noi ima-
gini asupra relatiei lor.’ Mediatorul
nu judeca partile si nu da verdicte.
Menirea lui este sa faciliteze dialo-
gul dintre parti in urma caruia aces-
tea sa genereze optiuni in vederea
solutionarii divergentelor existente.
Medierea, fiind mai putin formala

decat caile litigioase ofera posibili-
tatea partilor aflate in conflict sa isi
realizeze interesele, solutiile fiind
durabile, costurile semnificativ mai
reduse, iar procedura confidentia-
la. Asa cum am mai spus, avantajul
principal al medierii este acela ca
partile detin controlul asupra intre-
gului proces, procedura fiind infor-
mala, rapida si eficienta. Dat fiind
succesul de care aceasta modalitate
alternativa de solutionare a conflic-
telor se bucura in SUA si Europa,
putem sa ne facem sperante in ceea
ce priveste viitorul medierii in Ro-
mania cu atat mai mult cu cat este
de notorietate durata nejustificata
a proceselor de pe rolul instantelor
romanesti.”*

Apeland la mediere partile nu
renunta la justitia clasica. Daca nu
reusesc sa isi solutioneze disputa
prin mediere, au posibilitatea de a
se adresa instantei de judecata, la
fel cum o aveau si inainte de a apela
la mediere. Diferenta esentiala fata
de mediere, pe parcursul careia
partile comunica, este ca la finalul

3 Flavius George Pancescu - Legea me-
dierii, comentarii si explicatii, Editura C.H.
Beck, 2008, p. 164

4 Zeno Sustag, Claudiu Ignat, Cristi Da-
nilet - Medierea. Standarde si proceduri,
Editura Universitara, 2009

are afraid of each other; they do
not know the others because they
do not communicate.” Here comes
the mediator’s essential role. He,
acting as a third party, neutral and
impartial, is meant to facilitate
the parties’ dialogue, so that they
manage to reach together a mutu-
ally accepted settlement, in order
to end the mediated conflict. The
importance of the mediator’s role
is given by his capacity to stimu-
late parties in developing options
which finalize in closing/mediating
the conflict.

Thierry Garby, lawyer with the
Bar in Paris, Chairman of the

World Forum of Mediation Centers
believes that mediation represents
‘a fundamental change in mentality
and a major progress of civilization,
because it allows the parties to take
control again over their own destiny,
when failing in the attempt to find a
solution themselves.” In his opinion,
“introduction of mediation in civil
and commercial law is comparable
to the introduction of democracy in
political life”

Apart from the legal implications
that mediation has', unburdening
the courts which are overwhelmed,
the civil implications are extremely
important. Within the mediation,
there is an effective involvement of
the civil society in the justice pro-
cess. Moreover, mediation is a form
of social education due to the idea
that people begin to understand
them directly. The parties satis-
faction, if an agreement is reached,
is even higher, as it was reached
through their will and involvement.

Mediation may offer solutions
for conflicts that appear in most
diverse areas. The mediation law
enumerates some fields where me-
diation may be a solution in parties’

1 Claudiu Ignat, Zeno Sustag, Cristi Da-
nilet - Ghid de Mediere Editura Universita-
ra, 2009,, p. 42

conflict: civil, commercial, family,
criminal field, consumer protection,
but also the situations in which le-
gal stipulations refer to an amiable
resolution of conflicts.

The purpose of mediation, which
is being recommended by courts
lately, is to lead to a conclusion that
is convenient for both parties, with-
out referring to guilt or responsibility.

According to art. 50 within Law
92/2006, mediation is based upon
the cooperation of parties. This
cooperation mainly relies on ne-
gotiation and communication. The
binding agent of this cooperation
is the mediator. He has the capac-
ity to drive the parties one towards
the other, not by imposing rules,
but by helping them in obtaining
a new image on their relationship.’
The mediator does not judge the
parties and does not give rulings.
His purpose is to facilitate the
dialogue between parties, which
should generate options in view
of solving existing differences.
Mediation, being less formal than
the litigious ways, offers the parties
the possibility to realize their inter-
est, solutions being durable, costs
significantly lower and procedure
confidential. As I mentioned above,
the main advantage of mediation is
that the parties hold control over
the entire process, the procedure
being informal, fast and efficient.
Given the success enjoyed by this
alternative  dispute  resolution
method in the USA and Europe,
we could have hopes regarding the
future of mediation in Romania,
especially because of the unjustified
length of trials in Romanian courts
of law?

Turning to mediation, the parties
do not give up the classical justice.
If they fails to solve their dispute
through mediation, they have the
possibility to come before the court,
just like they had this possibility
before turning to mediation. The
essential difference from mediation,
in which the parties can communi-
cate, is that at the end of the trial,
the communication between dis-
appears, being replaced by a more
stressed conflict.

People know that the traisl pend-
ing in the courts of law are fueld
by egos, being permanent sources
of stress, disappointments and im-
aginary fights with an ,enmy” that
is rather invented than real. The
mediator’s task is to identify the
expectations of each party and try
brining them in a convergent point,
as well as discovering the parties’
fears and removing the useless ones
by facilitating the dialogue between

2 Flavius George Pancescu — Legea me-
dierii, comentarii si explicatii, Editura C.H.
Beck, 2008, p. 164

3 Zeno Sustag, Claudiu Ignat, Cristi Da-
nilet - Medierea. Standarde si proceduri,
Editura Universitara, 2009



procesului comunicarea dintre par-
ti dispare, fiind inlocuita de o stare
conflictuala si mai accentuata, de-
oarece, spre deosebire de mediere,
in instanta exista invinsi si invin-
gatori.

Este cunoscut faptul ca procesele
aflate pe rolul instantelor de judeca-
ta sunt alimentate de orgolii, fiind
surse continue de stres, dezamagiri
si de lupte imaginare cu un “inamic”
mai mult inventat decat real. Sarci-
na mediatorului este de a identifica
asteptarile fiecarei parti si de a in-
cerca sa le aduca intr-un punct con-
vergent precum si de a descoperi
temerile partilor si a le inlatura pe
cele nefundamentate prin facilita-
rea dialogului dintre ele.

In concluzie, mediatorul ajuta
partile sa se an-
gajeze con-
structivin
procesul
de solu-
tionare a
unui con-
flict.

Sarcina
mediatoru-
lui consta in
a prezenta
partilor ~ atat
avantajele
procesului
de mediere,
cat si dez-
avantajele
unui esec
al  medi-
erii, prin
prezentarea
aspectelor
nedorite ale lip-
sei unei intelegeri,
si anume®:

o riscul de a pierde
procesul, in situatia in care
partile accepta ca si varianta
viabila de solutionare interventia
instantelor de judecata;

o riscul de a nu castiga suficient,
sau cat ar fi dorit, prin delegarea
optiunii de a hotari solutia optima
catre o terta persoana (judecato-
rul);

o costurile substantiale ale unui
proces cu referire stricta la evalu-
area acestuia din punct de vedere
pecuniar - taxe;

o perioada mare de timp care
este necesara unei solutionari pe
calea instantelor de judecata;

o lipsa caracterului confidential
si expunerea din punct de vedere
social care duce la o afectare a latu-
rii emotionale.

De asemenea, trebuie aduse la
cunostinta partilor si facilitatile
oferite de catre statul roman pentru
incurajarea medierii, posibilitatea
de a apela la ajutorul public judiciar
in cazul in care medierea ar fi con-
siderata prea costisitoare pentru ele,
precum si posibilitatea restituirii

5 www.portalmediere.ro

atat a taxelor de timbru avansate
cat si a onorariului mediatorului in
total sau in parte (conform dispo-
zitiilor O.U.G. nr 51/2008 privind
ajutorul public judiciar).

Accentul in promovarea ser-
viciilor de mediere trebuie
pus tocmai asupra impac-
tului constructiv pe care
il au aceste abilitati in
solutionarea disputelor.

Procedura de infor-
mare gratuita la sediul
instantelor de jude-
cata cuprinsa in
dispozitiile Legii
202/2010, repre-
zinta in mod
cert o cale im-
portanta de
promovare

a

medierii

prin crearea conditi- ilor
favorabile aducerii la cunostinta
justitiabilului a alternativei pe care
o are de a solutiona conflictul, in
afara salii de judecata, prin inter-
mediul institutiei medierii.

Cu toate acestea, cea mai buna
mediatizare a medierii si a benefl-
ciilor acesteia va fi facuta de catre
partile participante la medieri in
cazul in care aceste medieri vor fi
reusite. Avand in vedere faptul ca
suntem in perioada de pionierat a
medierii in Romania, implicarea si
profesionalismul mediatorilor vor
fi determinante pentru acest tip de
promovare. Daca cei care au apelat
la mediere sunt multumiti, acestia
se vor transforma in cei mai efici-
enti promotori ai medierii. ]

FLoricA LUNGU
Mediator autorizat

them.

Therefore, the mediator helps
parties to engage ina constructive
way in the conflict resolution pro-

cess.
The  mediator’s
mission is to pre-
sent to the par-
ties both the
advantages
if mediation
process,  but
also the disad-
vantages of
a failure
in  me-
diation,
by
pre-

sent-  ing the
unwanted aspects of a lack of settle-
ment, namely:*

o the risk of losing the trial, in
case the parties accept as viable
resolution variant the intervention
of the court;

o risk of not winning
sufficiently, or as much as
wanted, due to delegation
of the option to decide
the optimal solution to a
third party (the judge);

o significant costs of
a trial, strictly from the
point of view of fees;

o larger period of time
for reaching a solution in
the court;

o the lack of confiden-
tiality and social expo-
sure, which could bring
emotional damage.

Also, the parties need

4 www.portalmediere.ro
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to be informed on the facilities
brought by the Romanian state to
encourage mediation, the possibil-
ity to use the public legal aid in case
mediation is considered too expen-
sive, as well as the possibility of get-
ting back both the stamp fees and
the mediator’s fee, partly r totally
(according to O.U.G. no 51/2008 on
public legal aid).

The focus in promoting media-
tion services must always be in the
constructive impact that these abil-
ities have in solving disputes.

The free informing procedure in-
side the courts of law, gathered in
the Law 202/2010, is certainly an
important way to promote media-
tion, by creating the favorable con-
ditions for informing the litigants
on the alternative he has in solv-
ing the conflict outside the court,

through the mediation
institution.

In spite of all

this, the best

. popularization

of mediations

and its benefits

will be made

by the parties
involved  in

a mediation,

in case these
mediations

are successful.
Considering

that we are

now in the
pioneer phase

of  mediation

in Romania, the
involvement and
professionaliskm

of  mediators
will be decisive
for this type of
promotion. If the
people who turned
to mediation are satisfied,

they will transform into the most
efficient promoters of mediation. m

FLoRICA LUNGU
Authorized Mediator
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SOLUTIA DETIP ,,CASTIG-CASTIG”

THE “WIN-WIN” SOLUTION

amenii  societatii  moderne

incep sa-si evalueze altfel in-

teresele in situatiile conflictu-
ale. Este prioritar sa cdstige decdt sa
fie declarati invingatori. Un calcul
amanuntit al costurilor unui proces
de judecata si o analiza a riscurilor
sau a timpului pierdut la tribunal
constituiei motive suficiente pentru
a prefera variantele alternative jus-
titiei clasice.

Managementul modern a scos
la iveala solutii de tip céstig-castig,
pe care justitia nu le poate pronun-
ta. Exemplele din Occident arata
ca mediatorii au muscat adanc din
péinea avocatilor. Compromisul nu
mai este o rusine, ci o reusita a pro-

cesului de mediere.
Cautarea unor mij-
loace de solu-
tiona-

re a
conflicte-

lor pe alte cai

decat  judecatoresti,

tribunale si alte instante a

fost o preocupare constanta in
lumea occidentala. De aici a in-
ceput sa se contureze o bransa a
mediatorilor de conflicte, care, in
ultima vreme, s-a transformat intr-
o adevarata industrie. Firmele de
mediere s-au extins in toate dome-
niile, ajungand la fel de profitabile
ca si cele de avocatura. In prezent,
medierea acopera nu doar con-
flictele comerciale, ci si pe cele de
munca, de familie, chiar pe cele din
armata, sanatate sau educatie.

In multe contracte exista for-
mula: “Orice conflict va fi soluti-
onat pe cale amiabila si numai in
masura in care acest lucru nu este
posibil se va recurge la instantele
de drept comun”. Aceasta este, de
fapt, o clauza de mediere si inse-
rarea ei in contracte - se datoreaza
faptului ca multe contracte folosite
de marile companii sunt traduse in
cadrul multinationalelor.

Concepte aparute in epoca mo-
derna, cum este cel de tipul con-
flictului constructiv, induc ideea ca
anumite tensiuni pot fi chiar pro-
ductive daca sunt gestionate cum
trebuie. Mediatorii sunt tocmai cei
care pot face astfel de analize, daca
in locul variantei castig-pierdere

este posibila varianta castig-castig.

Rezolvarea clasica a litigiilor, in
care o parte pierde si alta céstiga,
s-a dovedit a nu fi solutia cea mai
buna. De obicei, in conflictele vio-
lente, toata lumea pierde. Costurile
generate de aceste litigii in fata in-
stantelor de judecata pot fi atat de
mari incit ambele parti ar fi iesit
mai bine daca ar fi ajuns la un com-
promis.

Din cauza rigiditatii si incetinelii
proceselor de judecata in fata in-
stantelor de drept comun, oamenii
au inceput sa caute si in Romania
alte  moda-

litati de solutionare a conflictelor.
Lumea moderna nu mai are rabda-
re sa asiste la tot ritualul procedu-
rii judiciare clasice, care este lenta
si costisitoare. Uneori, adevarul si
spiritul echitatii sunt ascunse in
spatele chichitelor avocatesti de
procedura. Justitia traditionala are
serioase probleme de imagine, si
asta se vede clar din faptul ca fir-
mele de mediere si arbitraj privat
prospera in Occident.

Este timpul ca si in Romania sa
i se atribuie pozitia cuvenita me-
dierii conflictelor in concurenta
cu metodele clasice de solutionare
a litigiilor. Occidentul ne ofera un
ghid de bune practici in ceea ce
priveste increderea oamenilor in
solutiile de tip castig-castig, ce pot
fi obtinute numai prin mediere. ®

MIHAELA ILIE
Mediator

rle people of modern society
start evaluating the interests
in conflict situations differently.
Its a priority to win rather than
being declared winners. A detailed
calculation of the costs related to a
court trial and a risk assessment or
time lost in court represent sufficient
reasons to prefer alternative resoluti-
on methods over the classical justice.
Modern management has sur-
faced the win-win solutions, that
the justice cannot pronounce. The
Western world’s examples show
that mediators have seriously taken
a bite out
of law-
yers’

in
comes.
Com-
pro-
mise
is o
longer
an em-
bar-
rass-
ment,
but

a

suc-
cess of the
mediation process.

Searching other ways
to solve a conflict than the
court ones was a constant preoccu-
pation in the Western world. Hence,

tracts is due to the fact that many
contracts used by large companies
are translated inside the multina-
tionals.

Concepts that appeared in mod-
ern age, such as the constructive
conflict, lead to the idea that cer-
tain tensions can be even produc-
tive if managed properly. Mediators
are precisely those who can make
such assessments, if the win-lose
variant can be replaced by the win-
win option.

The classical resolution of litiga-
tions, in which one party loses and
one wins, proved not to be the best
solution. Usually, in violent con-
flicts, everyone loses. The costs gen-
erated by such litigations before the
court are so high that both parties
would have had more to win if they
had reached a compromise.

Because of the rigidity and slow-
ness of the court trials, Romanians
started searching for other ways to
solve conflicts. Modern world is no
longer patient in assisting the whole
ritual of classical judicial procedure,
which is slow and expensive. Some-
times, the truth and the sense of
fairness are hidden behind lawyers’
procedural tricks. The traditional
justice has serious image problems

and this can be clearly seen in

the fact that the Western private
arbitration and media-

tion firms enjoy

prosper-

ity

It is now

aline of conflict mediators emerged, the time for the mediation of con-
which lately has transformed into a flicts to be given the proper posi-
true industry. The mediation firms tion in its competition with the
extended in all areas, becoming as classical resolution methods in

profitable as lawyers firms. Pres-
ently, the mediation covers not
only the commercial disputes, but
also the labour, family, even army,
health or education disputes.

Many contracts contain the for-
mula: “Any conflict shall be solved
amiably and only if this method is
not possible, the court of law will
be used “ This is in fact a media-
tion clause and its insertion in con-

Romania. The West offers us a ref-
erence book on people’s trust in the
win-win solutions that can only be
obtained through mediation. ~ m

MIHAELA ILIE
Mediator




STRATEGII IN MEDIERE
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MEDIATION STRATEGIES

ALEGEREA MEDIATORULUI POTRIVIT

entru ca o mediere sa aiba o
P sansa de reusita, probabil ca

cel mai important lucru il
constituie cine va sta in pozitia ne-
utra a mediatorului.

Avocatii sunt cei care sunt obli-
gati fata de clientii lor atunci cand ii
asista la mediere sa investeasca sufi-
cient timp in investigatii, urmarind
si selectionand mediatorul potrivit
pentru fiecare caz ori client care so-
licita o mediere.

Intrucat traversam o perioada in
care dupa cum stim cu totii, avem
mediatori recent formati ori me-
diatori - juristi, avocati, notari, etc,
dar urmarind ca pe viitor sa existe
si mediatorii specializati in diferi-
te domenii, iata care ar fi in opinia
noastra cateva mijloace pentru cea
mai buna alegere a unui mediator si
pentru cresterea sanselor de reusita
a medierii.

1. Procedeul prin care partilor

li se desemneaza in prezent
mediatorul de pe o lista ar
trebui evitat. Mediatorul
trebuie desemnat in urma
consensului partilor. Medi-
atorul are o sansa mai mare
sa ajute partile sa ajunga la
o intelegere, atunci cand
partile cred in reputatia
acestuia, personalitatea si
calificarea sa.

2. Doar pentru ca una din
parti - cealalta parte-spu-
nem, propune un mediator
pe care il cunoaste din au-
zite ori din alta sursa, nu
inseamna ca acela este cel
mai nimerit.

Trebuie avute in vedere 3 aspecte:

o In primul rand, mediatorul
nu are abilitatea sa te faca
sa fii de acord cu nimic din
ceea ce nu doresti, cu atat
mai putin sa te preseze cu
ceva.

o In al doilea rand, daca avo-
catul celeilalte parti propu-
ne un mediator este pro-
babil ca ambele parti sa il
accepte, pentru ca vor con-
sidera ca acest mediator are
abilitatea sa rezolve litigiul
dintre parti. Acest lucru in-
seamna de fapt gasirea ter-
menilor specifici intelegerii
lor, nu a intelegerii insasi.

o Al treilea aspect, daca esti
ingrijorat ca adversarul tau,
prin avocatul care a propus
mediatorul are o relatie
profesionala apropiata cu
acesta, care sa avantajeze
in mediere partea pe care
acesta o asista, solutia este
sa formulezi cateva intre-
bari mediatorului.

3. Trebuie luata in considera-

tie experienta mediatorului
in rezolvarea unui litigiu.
Exista mediatori pe lista
mediatorilor care au com-
pletat doar orele necesare
absolvirii cursului de for-
mare profesionala si media-
tori care fac medieri in mod
constant si/sau care studia-
za in permanenta ori par-
ticipa la conferinte despre
mediere, seminarii, cursuri
de pregatire si perfectiona-
re avansate.

Trebuie avuta in vedere
tenacitatea si rabdarea me-
diatorului. Acesta va putea
media atata vreme cat am-
bele parti urmaresc acest
lucru si coopereaza, oricat
de mult timp ar putea dura
sesiunile de lucru. Tenaci-
tatea ori abilitatea mediato-
rului este unul din cele mai
importante obiective care
trebuie avute in vedere in
momentul alegerii ori eva-
luarii unui mediator.

Sa luam in consideratie atat
pe avocatul partii adverse
cat si partea insasi. Fie ii
putem intreba pe acestia
ori putem incerca sa apro-
ximam ce fel de tip de me-
diator le-ar corespunde ori
li s-ar potrivi. Unele situatii
sau unii avocati impun vo-
cea ragusita ori aspra/au-
toritara a unui mediator cu
ani de experienta.Altii pot
corespunde unor mediatori
convingatori care cu foarte
mare abilitatea reusesc sa
se impuna in fata partilor
si sa ii ajute sa vada imagi-
nea completa a conflictului
lor.Alte cazuri, de aseme-
nea, impun imaginea unui
mediator macho cu figura
autoritara, in timp ce altele
vor necesita mai degraba o
figura sensibila.

Este foarte important astfel, sa fie
luate in considerare aceste varia-
bile, in fiecare caz. Niciun caz nu
poate fi la fel ca altul, cata vreme
personalitatatile care se aseaza la
masa medierii vor fi mereu di-
ferite si vor raspunde diferitelor
tipuri de mediator.

6.

Starea emotionala a partii
care vine la mediere este
foarte importanta si trebuie
atent analizata.Daca aceas-
ta este foarte emotionata/
tensionata in legatura cu
conflitul pentru care a soli-
citat medierea, cu siguranta
are nevoie de un media-
tor care stie sa gestioneze
foarte atent problemele

CHOOSING THE RIGHT MEDIATOR

successful, the most important

is probably the person to fill in
the mediator’s neutral position.

The lawyers are those who are
obliged to their clients when as-
sisting them in mediation, to in-
vest enough time in investigations,
selecting the mediator suitable for
each client that applies for media-
tion.

Due to the fact that, as everyone
knows, we are crossing a period
with mediators that are just recently
trained or mediator-jurists, lawyers,
notary public etc, although in the
future there will be mediators spe-
cialized in different areas, here are
some ways to find the most suitable
mediator and to increase the suc-
cess chances of mediation.

1. the method by which par-
ties are currently appoint-
ed a mediator from a list
should be avoided, the me-
diator needs to be chosen
by parties consensus. The
mediator has better chanc-
es to help parties in reach-
ing a deal when the parties
believe in his reputation,
personality, skill.

2. just because one of the
parties proposes a media-
tor that it knows or heard
about, it doesn’t mean that
he is the most suitable.

Three aspects need to be taken
into account:

o First of all, the mediator
does not have the ability to
make you agree to anything
you don't want, less to pres-
sure you into something.

o Secondly, if the other par-
ty’s lawyer proposes a medi-
ator to be accepted by both
parties, it considers this
mediator has the ability to
solve the litigation between
parties. This means in fact
finding the specific terms of
the deal, not the deal itself.

o The third aspect, if you are
concerned that your op-
ponent, through his lawyer
that proposed the mediator,
has a close professional re-
lationship with the media-
tor, who might give advan-
tages to the party assisted,
the solution is to ask the
mediator some questions.

3. the mediators experi-
ence in solving a litigation
needs to be taken into ac-
count. There are mediators
on the mediators list that
only filled in the number of
hours necessary for gradu-
ating the professional train-

I n order for a mediation to be

ing and mediators who deal
with mediations constantly
and/or are permanently
studying or participating in
conferences on mediation,
seminars, courses and ad-
vanced training.

the mediator’s tenacity and
patience also must be taken
into consideration. He will
be able to mediate as long
as both parties focus on this
and cooperate, no matter
how long the working ses-
sion might take. The media-
tor’s tenacity or patience is
among the most important
issues that need to be con-
sidered when choosing or
assessing a mediator.

let’s take into consideration
both the lawyer of the op-
ponent party and the party
itself. We could either ask
them directly or we might
try to estimate what type
of mediator should match
them. Some situations or
some lawyers impose a
husky or rough/authori-
tarian voice of a mediator
with long years of experi-
ence. Others could match
the type of convincing me-
diators who manage them-
selves to impose in front of
the parties and help them
see the full picture of their
conflict. Also, other cases
might need the image of a
macho mediator, with an
authoritarian look, while
other would need a sensi-
tive figure.

Therefore, it is very important
to consider all these variables,
in each case. No case can be the
same as other, as long as the per-
sonalities who sit at the media-
tion table will always be differ-
ent and will respond to different
types of mediator.

6.

the emotional state of the
party that comes to media-
tion is very important and
needs carefully analyzed.
If it is very emotional/ten-
sioned about the mediated
conflict, it will certainly
need a mediator that knows
very well how to handle
the emotional issues and
who will place them in an
emotionally-stable place in
order to take a decision. If,
however, the parties are in-
transigent, then they would
need a mediator with logi-
cal thinking skills. If parties
are undecided or uncertain
about the true value/im-
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emotionale ale partilor si
care sa ii aseze intr-un loc
stabil emotional pentru a
putea lua o decizie. Daca
insa partile sunt intransi-
gente, atunci au nevoie de
un mediator cu abilitati de
analiza logica. In cazul in
care partile sunt indecise
sau nesigure cu privire la
adevarata  valoare/impor-
tanta a cazului lor, atunci
este posibil ca acestea sa
aiba nevoie de un mediator
care sa exprime un impuls
in gasirea unei solutii.
Partile trebuie sa aiba in ve-
dere propriile temeri si sla-
biciuni cand vin la mediere.
Aceasta poate este cel mai
greu lucru, dar este esential
pentru desfasurarea sesiu-
nii de mediere. De exemplu,
daca partea este o persoa-
na autoritara, este nevoie
de un mediator care sa o
complimenteze, iar daca
este 0 prezenta mai stanga-
ce ori indaratnica, lineeara
in gandire, va fi nevoie de
un mediator care este mai
putin emotiv, mai rational
si poate mai creativ. Daca
partea/clientul care vine
la mediere este chiar putin
deplasata emotional, este
nevoie de un mediator cu
un stil de lucru foarte ferm
si mai direct.

In situatia unui conflict
aflat deja in instanta, dar
trimis de aceasta la mediere,
este necesara prezenta unui
mediator tenace, cu experi-
enta, care sa poata analiza
conflictul in raport si de
procesul aflat in derulare
la instanta. Cei mai multi
mediatori  experimentati
stiu ca, de cele mai multe
ori, prima zi de mediere
este doar startul in proce-
dura de mediere respectiva.
De aceea, este nevoie de un
mediator care sa creada cu
tarie in rezolvarea pe cale
amiabila a conflictului si
care sa nu lase instanta sa
isi impuna solutia.

Partile care vin la mediere
trebuie sa evalueze cores-
punzator obiectul conflic-

partilor care vin la medie-
re in problemele legate de
dreptul familiei. Ceea ce
este important pentru ale-
gerea mediatorului este ca
acesta sa fie familiarizat cu
ceea ce urmeaza sa discute
partile la mediere. Nu este
suficient doar ca mediato-
rul sa inteleaga problemele
legale.

Importanta si dificultatea
cazului impun deopotriva
alegerea mediatorului co-
respunzator. Multe cazuri
modeste pot fi deosebit
de complexe, cum ar fi de
exemplu simplele cazuri de
lovire pe care majoritatea
media-

torilor

sunt

capabili

sa e

medieze.

Altele

dimpo-

triva, se

preteaza

doar la

un  nu-

mar re-

dus de

media-

tori care

pot face

face se-

siunii de

mediere.

Aceas-

tea ar fi

cazurile

in care

sunt

necesare notiuni comple-
xe din diferite domenii ale
dreptului si care impun
prezenta unui mediator cu
multe abilitati, experienta
si informatii. Cu siguranta
este in beneficiul partii sa
incerce sa raporteze impor-
tanta cazului sau la persoa-
na mediatorului pe care il
alege. In multe situatii de
acest gen, avocatii partilor
sunt tentati sa considere
ca acestea nu se preteaza
la mediere, in fapt insa, nu
acorda suficienta atentie
ori timp in privinta alegerii
mediatorului potrivit.

portance of their case, then
they would probably need
a mediator who would ex-
press a stimulus in finding
a solution.

the parties need to consider
their own fears and weak-
nesses when they come to
mediation. It could be the
hardest thing, but is essen-
tial for the good progress
of the mediation session.
For instance, if the party
is an authoritarian person,
a mediator should make
compliments, and if it is a
stubborn, straight-thinking
person, there will be need
for a mediator that is less

emotional, is more rational
and perhaps more crea-
tive. If the party/client who
comes to mediation is rath-
er emotionally instable, it
needs a very firm and more
direct mediator.

in the case of a conflict that
is already before the court,
but is sent to mediation,
there is need for a tenacious,
experienced mediator, who
might analyze the conflict
also in relation with the
trail pending in the court.
Most experienced media-
tors know that, most of the
time, the first day of media-

the nature of that litigation.
If the conflict is related to
family law, it's best if they
have a mediator that un-
derstands the civil rights
or the family law. It would
also be proper to have a
mediator familiarized with
the activity field of the par-
ties that come to mediation.
What is really important in
choosing the mediator is
that the mediator is famil-
iarized with the topics to be
discussed in the mediation.
It’s not only enough for the
mediator to understand le-
gal issues.

10. both the importance and

the diffi-
culty of a
case imply
the proper
choice of
a media-
tor. Many
modest
cases can
be ex-
tremely
complex,
such as the
simple hit-
ting cases,
that most
of the me-
diators are
capable to
mediate.
Other cas-
es can only
be assisted
by a lower
number
of mediators, who are able
to carry out the sessions.
These are also the cases
which need complex no-
tions from different areas
of law and a mediator with
many skills, experience and
information. Of course, it’s
for party benefit to balance
the importance of the case
and the mediator it chooses.
In such situations, the par-
ties’ lawyers are tempted to
consider these cases should
not be mediated, but in fact
they do not pay enough at-
tention or time to choose
the right mediator.

tului pe care il propun me-  Dimpotriva, ar trebui incearcat
dierii. Nu este obligatoriu, sa se mascheze aceasta dificultate a
dar este in folosul lor sa unor asemenea cazuri si gasit me-
aiba un mediator care sa diatorul care sa dea sansa medierii.
inteleaga natura litigiului ~ Mediatorul pe care partea il se-
respectiv. Daca acesta pri- lecteaza poate fi cea mai importanta
veste probleme de dreptul decizie pe care o ia in legatura cu
familiei, este indicat sa aiba medierea.

un mediator care intelege  Succesul sau esecul medierii de
dreptul civil ori dreptul multe ori depinde de persoana me-
familiei. Ar fi de asemenea diatorului. ]
indicat sa aiba un mediator
care sa fie familiarizat cu
domeniul de activitate al

tion is only the beginning  On the contrary, the difficulty of
in that mediation proce- such cases should be masked and a
dure. Thus, there is need proper mediator that gives a chance
for a mediator who strongly to mediation should be found.
believes in the amiable res- The mediator that the party
olution of the conflict and chooses might be the most impor-
who does not let the court tant decision about the mediation
impose its solution. process.

the parties coming to me-  The mediation success or failure
diation must evaluate prop- many times depends on the me-
erly the object of conflict diator. n
mediated. It is not manda-
tory, but it’s better to have a
mediator that understands

GEORGE NEDELCU
Authorized Mediator

GEORGE NEDELCU
Mediator autorizat




MEDIEREA IN CONTEXTUL
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MEDIATION IN ECONOMIC
CRISIS CONTEXT

n numar de 106.221 de fir-
U me si-au incetat activitatea,
temporar sau definitiv, in
primele sase luni ale anului 2010,
fata de 14.501, in perioada similara
din 2008 in timp ce numarul per-
soanelor fizice autorizate a crescut
cu 32%. Motivul principal este,
aparent, introducerea impozitului
forfetar dar si lipsa lichiditatilor, in-
flatia, stoparea creditarii etc. Statis-
tic anul 2011 pare in acest sens mai
relaxat si mai promitator.
Legiuitorul roman introduce in
legea medierii, legea nr. 192/2006,
dispozitii speciale cu privire la me-
dierea in dreptul civil, dar nu insis-
ta si in privinta dreptului comercial.
Se poate gasi si 0 motivatie a legiu-
itorului despre lasarea in “umbra’
a medierii comerciale, si anume
faptul ca taxa de timbru in cauzele
comerciale se aplica de instante ca
procent la sumele aflate in litigiu
si cum prin mediere nu se percep
astfel de taxe ba se pot recupera
prin cerere si cele deja depuse la
instante, ar putea fi vaduvit bugetul
de niste sume mari de bani. Daca
privim din alt unghi de vedere am
vedea ca scad cheltuielile publice
pentru dispute ce dureaza ani de
zile in instante si care se pot rezolva
prin mediere in ore/zile, iar socie-
tatile comerciale sau
regiile nu si-ar mai
irosi energiile prin
instante si s-ar ocu-
pa de obiectul lor de
activitate, contribu-
ind mai eficient la
bunastarea generala
spre care tindem.
Desigur aici trebuie
o implicare a noas-
tra, a mediatorilor
care sa cerem Con-
siliului de Mediere
o initiativa legisla-
tiva de modificare
a legii medierii in
sensul ~ “apropierii”
Legii Medierii din
Romania de Direc-
tivele Parlamentului
si Consiliului Euro-
pean privind activi-
tatea de mediere. Si
toate acestea in con-
ditiile in care mediul
de afaceri resimte
din plin nevoia unei
solutii alternative de
rezolvare a conflictelor. In afaceri,
timpul inseamna bani iar medierea
ofera solutii imediate, palpabile si
concrete. Succesul sau esecul aface-
rii intr-un mediu economic in per-
manenta schimbare, se bazeaza pe
calitatea relatiilor comerciale dintre
partenerii de afaceri, relatii care,

odata cladite, trebuie si pastrate.

Persoanele fizice si juridice pot
sa isi solutioneze prin mediere ne-
intelegerile cu bancile, societatile
de asigurari si societatile de leasing.
De asemenea, nimic nu impiedi-
ca partile implicate in dispute, sa
aleaga tot medierea chiar daca una
dintre ele este o institutie publica
locala sau centrala.

Dincolo de rata de succes a me-
dierii, care este de peste 80%, tim-
pul mediu afectat unei sedinte de
mediere este de sub 2 ore. Avand
la baza negocierea dintre parti, me-
dierea este o solutie viabila pentru
stingerea conflictelor comerciale.
Datorita complexitatii lumii aface-
rilor, in urma medierii pot aparea o
multitudine de solutii la conflictele
existente: esalonarea platilor, nego-
cierea cuntumului creantei, initie-
rea unor noi afaceri, renegocierea
unor contracte etc.

Valoarea medie a principalelor
crize economice din istorie a fost
de aproximativ 6 ani, iar situatiile
de criza globala stimuleaza recur-
gerea la mediere. In SUA, in anul
1938, pe fondul cresterii economice,
au loc 4231 medieri, pentru ca, in
anul 1945, pe fondul razboiului, nu-
marul acestora sa creasca la 23.121
medieri. Raportandu-ne la aceste

cifre, observam faptul ca in peri-
oada de criza, numarul cauzelor
solutionate prin mediere creste in
mod spectaculos, date fiind avanta-
jele incontestabile ale unei astfel de
metode de solutionare.

In ultima perioada, preocuparea
mediului de afaceri autohton cu

tivity, temporarily or perma-

nently, in the first six months
of 2010, as compared to 14.501 the
same period of 2008, while the
number of authorized individuals
increased by 32%. The main reason
is apparently the introduction of
the forfeiting tax, but also the lack
of liquidities, inflation, fewer loans
etc. Statistically, 2011 seems a more
relaxed and promising year.

The Romanian legislator intro-
duces in the mediation law, i.e. law
192/2006, special stipulations re-
garding mediation in civil law, yet
it does not insist on commercial
law. A motivation can be found in
legislator’s “shadowed” launching
of the commercial mediation, na-
mely the stamp fee in commercial
matters is applied by the court as
a percentage of the amounts in-
volved in the litigation, and be-
cause mediation does not charge
this type of fees, but the contrary
those already submitted in court
can even be recuperated, the state
budget would be deprived of sig-
nificant sums of money. If we look
from another angle, we will see
that public expenses with disputes
that last for years in court, instead
of hours/days in mediation office,

1 06.221 firms ceased their ac-

might go down, while companies
or public administrations will not
waste their energy in court anymo-
re and will focus on their activity,
thus leading to the general welfare
that we all aspire after. Of cour-
se, this needs our involvement, of
mediators, as we should ask the

Mediation Council a legislative
initiative to modify the mediati-
on law in the sense of getting the
Romanian mediation law closer
to the Directives of the European
Parliament and Council on me-
diation activity. All these happen
at a time when the business envi-
ronment fully needs an alternative
way to solve disputes. In business
world, time is money and mediati-
on offers immediate, palpable and
concrete solutions. The success or
failure of a business in a continu-
ous changing economic environ-
ment is based upon the quality
of the commercial relationships
between business partners, relati-
onships that, once built, need to be
preserved.

Individuals and legal entities
may solve by mediation their mi-
sunderstandings with banks, insu-
rance and leasing companies. Also,
nothing prevents the parties invol-
ved in a dispute to choose media-
tion, even if one of them is a public
local or central institution.

Apart from the success rate of
mediation, which is over 80%, the
average time destined to a mediati-
on meeting is below 2 hours. Based
upon negotiation between parties,
mediation is a viable solution to
put off commer-
cial conflicts. Due
to business world’s
complexity, media-
tion could lead to a
multitude of soluti-
ons to conflicts: re-
scheduling of pay-
ments, negotiation
of debts amount,
initiation of new
businesses, negotia-
tion of contracts etc.
The average time
length of main eco-
nomic crises in his-
tory was approxi-
mately 6 years, and
global crisis situa-
tions stimulate the
use of mediation.
In the USA, in 1938,
in an economic in-
crease context, the-
re were 4.231 cases
of mediation, while
in 1945, given the
war, the number
increased to 23.121
mediations. Considering these fi-
gures, we could notice that in cri-
sis periods the number of matters
solved through mediation increase
spectacularly, given the unbeatable
advantages of such a resolution
method.

Lately, the concern of our local
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privire la mediere este vizibila din
ce in ce mai mult: se discuta intens
despre infiintarea mediatorului
bancar, iar societatile de asigurari
au decis sa isi solutioneze disputele
dintre ele prin mediere, conform
protocolului incheiat in decursul
acestui an. Fluctuatiile preturilor,
nerespectarea angajamentelor con-
tractuale, pierderea locurilor de
munca, scaderea investitiilor, re-
locarea afacerilor, scaderea consu-
mului, masurile fiscale, sunt factori
care stimuleaza recurgerea la mo-
dalitatile alternative de solutionare
a conflictelor. Medierea poate fi
majoritara in randul acestora cu un
procent de peste 60%.

De ce medierea este de preferat in
contextul crizei economice? Mediul
de afaceri este in cautarea unor so-
lutii inteligente pentru depasirea cri-
zei. Piata locala a medierii se apropie
de maturitate. Cu aproximativ 2300
de mediatori autorizati si inca cateva
sute in curs de autorizare, Romania
dispune de numarul de specialisti
necesar desfasurarii optime a acti-
vitatii de mediere. Cei care apeleaza
la mediere trebuie sa constientizeze
faptul (de necontestat) ca isi fac lor

derabil de ani. De multe ori calculul
lor este gresit pentru ca o solutie de-
favorabila poate sa ii scoata definitiv
de pe piata. Cei care dau in judecata,
doresc sa isi recupereze cat mai ra-
pid sumele de bani sau bunurile pe
care considera ca li se cuvin. De pu-
tine ori iau in calcul medierea insa
acest lucru este pe cale sa se schimbe.

Avocatii incep sa recomande
medierea focusandu-se pe solutii
negociate in locul solutionarii in
instanta. Si piata de consultanta
de afaceri incepe sa fie receptiva la
mediere, recomandandu-le clienti-
lor aceasta modalitate de rezolvare
a disputelor. Si toate acestea intru-
cat la finele anului trecut erau ne-
solutionate aproximativ 380.000 de
dosare, o cifra in continua crestere
din 2004 si pana in prezent. Justi-
tia ramane imprevizibila, greoaie
si prohibitiva prin costuri. Taxele
de timbru au crescut din nou iar
problemele din sistem genereaza
justitiabililor greutati suplimentare.
Apreciem demersul colegei media-
tor Alina Gorghiu care (in calitate
de coordonator impreuna cu alti
colegi mediatori) lanseaza la ince-
putul lunii iunie cartea “Medierea

si nu altora un serviciu daca isi so- - oxigen pentru afaceri” si care spe-

lutioneaza disputele prin mediere.
Solutia care se poate obtine in urma
procedurii de mediere este imediata,
putin costisitoare, durabila si efici-
enta, fiind generata de catre parti si
nu de catre o terta persoana.

In concret, lipsa lichiditatilor a
determinat si din pacate va mai
determina intrarea in incapacitate
de plata a multor agenti econo-
mici. Recurgerea de catre creditori
la instantele de judecata pentru
recuperarea acestor sume de bani
este costisitoare iar rezultatele se
obtin in perioade lungi de timp,
perioade in care activitatea agen-
tului economic poate suferi in mod
iremediabil. Cu cat miza este mai
mare, cu atat sansele de solutio-
nare a divergentelor prin mediere
cresc. Explicatia acestei afirmatii
se bazeaza pe certitudinea ca un
potential proces avand o miza ri-
dicata pentru o companie, poate
datorita duratei si incertitudinii cu
privire la rezultat sa duca chiar la
falimentul companiei respective in
situatia in care creanta respectiva
este semnificativa pentru companie.
Sau poate sa afecteze grav activita-
tea companiei chiar daca nu o va
duce spre faliment. Daca in situatii
de normalitate economica existenta
unor contracte in derulare cu mai
multi parteneri creeaza o stabilitate
a veniturilor, in situatia actuala nu
mai exista astfel de garantii.

Romania are o cultura litigioasa.
Treptat, trend-ul de business va in-
curaja solutionarea nelitigioasa, de
tip ADR. In prezent, cei dati in ju-
decata considera ca au mai mult de
castigat in urma unui proces care in
Romania dureaza un numar consi-

ram ca va fl un material util oame-
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nilor de afaceri si un indrumar spre
solutia medierii, dar si medierii ca
institutie moderna ce poate rezol-
va litigiile dintre companii intr-un
timp foarte scurt, in conditii de
confidentialitate si in mare masura
fara a altera relatia dintre ele.

Un aspect pozitiv al recesiunii
poate fi reorientarea mediului eco-
nomic catre mediere. Se previzio-
neaza un ,boom” al pietei medierii
pe fondul prelungirii crizei econo-
mice, cultura autohtona litigioasa
fiind pe cale de a se estompa. Putem
afirma cu tarie: medierea este solu-
tia inteligenta de depasire a crizei
economice actuale si de reintoarce-
re pe drumul spre normalitate.  m

VASILE DANIELA, POPA SILVIAN
Mediatori
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business environment with media-
tion is increasingly higher: intense
talks are being held over the cre-
ation of a banking mediator, and
the insurance companies decided
to solve their disputes through
mediation, according to the pro-
tocol concluded this year. Price
fluctuation, violation of contractual
commitments, unemployment, de-
crease in investments, business re-
location, decrease of consumption,
fiscal measures, all these are factors
that stimulate the use of alternative
methods to solve conflicts. Mediati-
on could be the majority, with over
60 percent.

Why is mediation preferred in
an economic crisis climate? The
business environment is searching
for intelligent solutions to over-
pass the crisis. The local mediation
market is approaching its maturity
point. With approx. 2300 authori-
zed mediators, and few hundreds
waiting to become authorized,
Romania now has the number of
specialists necessary for the proper
course of mediation activity. Those
who turn to mediation need to be
aware of the fact they do a favor
to themselves, not to the others,
when solving their disputes throu-

gh mediation. The solution which
can be obtained in mediation pro-
cedure is immediate, less expensi-
ve, durable and efficient, generated
by the parties involved, not by a
third party.

Practically, the lack of liquiditi-
es led to a payment incapacity for
a lot of business operators, a situ-
ation which unfortunately is to
continue. Creditors turn to courts
in order to recuperate their money,
but the method is expensive and
the results are obtained over very
long periods of time, when the ac-
tivity of the business operators co-
uld suffer irremediably. The higher
the stake, the bigger the chances to
solve differences through media-
tion. The explanation for this sta-
tement relies on the certitude that

a potential trial with a high stake
for a company might lead, due to
long duration and incertitude, to
the bankruptcy of that company, if
the debt is significant. Or it could
seriously affect the company’s acti-
vity, even if bankruptcy is avoided.
Unlike the normal economic situa-
tion, when the existence of ongoing
contracts with multiple partners
creates a stability of revenues, in
current situation no such guarante-
es exist anymore.

Romania has a litigious culture.
Gradually, the business trend will
encourage the ADR-type resoluti-
on. At the moment, those who are
being sued believe they have more
to win in a court trial, which lasts
a considerable number of years in
Romania. Many times, their calcu-
lation is wrong, because an unfavo-
rable solution might remove them
from the market for good. Those
who sue others want to recupera-
te as fast as possible the money or
assets they consider to belong to
them. They rarely take mediation
into consideration. But this is about
to change.

Lawyers have started recommen-
ding mediation, focusing on nego-
tiated solutions, instead of court
solution. The business consultancy
market has also begun to open to
mediation, recommending their
clients this mode to solve disputes.
All these happen due to the 380.000
unsolved cases reported late last
year, a figure that has been growing
since 2004. Justice remains unpre-
dictable, heavy and prohibitive due
to its costs. The stamp fees have in-
creased again and the problems in
the system generate supplementary
difficulties to litigants. We appreci-
ate the action of our mediator col-
league Alina Gorghiu (as coordi-
nator, along other colleagues), who
launches at the beginning of June
the book “Mediation - oxygen for
businesses,” which we hope to be
a useful material for businessmen
and a reference book for mediati-
on solutions, but also mediation
as modern institution which could
solve litigations between compa-
nies in a very short period of time,
in confidentiality terms and witho-
ut altering the relationships betwe-
en them.

A positive aspect of the recession
might be represented by the reori-
entation of the economic environ-
ment towards mediation. There is
estimated a boom on the mediation
market caused by the prolongation
of the economic crisis, the local liti-
gious culture fading away. We could
strongly claim that: mediation is
the intelligent solution to overcome
the current economic crisis and to
return to normalcy. u
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Buzau, Str. Panduri, Nr. 3 (sediu Directia Silvica)
Telefon: 0730.510.765, Fax: 0238.727.952
Email: contact@mediere-buzau.ro, Web: www.mediere-buzau.ro
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Contral Medsatorilor DPreposionisti - Doucuresti

UNIUNEA CENTRELOR DE MEDIERE DIN ROMANIA
CENTRUL MEDIATORILOR PROFESIONISTI - BUCURESTI
Str. Iedului, Nr. 2, Bl. 148B, Sc. 1, Ap. 1, Parter, Sector 6, Bucuresti
Tel: 0722.831.823, 0752.217.004; E-mail: office@mediatori.org.ro
Web: www. mediatori.org.ro
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ASOCIATIA CENTRUL
DE MEDIERE CONSTANTA

Str. Traian nr.34, BL.B3, Sc.A, Ap.5 Constanta
Telefon: 0241-613778
Fax: 0241-550199

office@mediere-constanta.ro
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