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LA MOMENTULACESTA, REVISTA LUNARA BILINGVA

»MEDIEREA TEHNICAN?I ARTA” SE DISTRIBUIE IN PESTE 70 DE LOCATII
IN ROMANIA (ORGANIZATII PROFESIONALE DE MEDIATORI, INSTANTE
DE JUDECATA, INM, CSM, M.J., UNIVERSITATI, PRIMARII ETC),

PRECUM $1 IN PESTE 10 LOCATII DIN EUROPA $I USA

(ORGANIZATII INTERNATIONALE IN ADR).

PERSONAL, MULTUMESC CELOR CARE AU AJUTAT LA CRESTEREA
CALITATII MATERIALELOR PUBLICATE S$I DORESC SA VAANUNT CA DIN
LUNA MARTIE REVISTAA FOST INREGISTRATA IN CATALOGUL
REVISTELOR DE SPECIALITATE ALE BIBLIOTECI CENTRALE
UNIVERSITARE BUCURESTI.

“AT THIS MOMENT, THE MONTHLY BILINGUAL MAGAZINE “MEDIATION

TECHNIQUEAND ART” IS DISTRIBUTED IN OVER 70 LOCATIONS IN
ROMANIA (PROFESSIONAL ORGANIZATIONS OF MEDIATORS, COURTS,
NATIONAL INSTITUTE OF MAGISTRACY, SUPERIOR COUNCIL OF
MAGISTRACY, MINISTRY OF JUSTICE, UNIVERSITIES, MAYORS HALLS,
ETC), AND ALSO IN OVER 10 LOCATION FORM EUROPEAND USA
(INTERNATIONAL ORGANIZATIONS IN ADR).

| WISH TO THANK PERSONALLY TO ALL THOSE WHO HELPED INCREASE
THE QUALITY OF PUBLISHED ARTICLES AND | WISH TO ANNOUNCE
THATAS OF MARCH 2011, THE MAGAZINE HAS BEEN REGISTERED IN
THE SPECIALIZED JOURNALS CATALOGUE OF CENTRAL UNIVERSITARY
LIBRARY OF BUCHAREST.

scoala de formare in mediere
mugur mitroi

organize a cursurj de formare in me-
lere dupa urmatorul program:

AuGust .
Drobeta Turnu Severin, Braila, Galati,
Bucuresti, Bacau, Tulcea

. SEPTEMBRIE _
Bucuresti, Pitesti, Brasov, Cluj-Napoca,
Tulcea, Constanta, Mangalia

mai multe detalji asupra calendarului _
cursurilor si formularului de inscriere gasiti
la www.fmmm.ro.
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mugqur mitroi mediation trainin
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organizes mediation training courses
as follows:

AuGust ,
Drobeta Turnu Severin, Braila, Galati,
Bucuresti, Bacau, Tulcea

_ SEPTEMBER _
Bucuresti, Pitesti, Brasov, Cluj-Napoca,
Tulcea, Constanta, Mangalia

more details on the calendar of courses
and the registration form can be found
on www.fmmm.ro.

seriousness | experience | results

www.fmmm.ro
officec@fmmm.ro
+40753 103613

COALA DE FORMARE IN MEDIERE MUGUR
MITROI VAASIGURA, ALATURI DE SUPORTUL DE
CURS, NECESARUL DOBANDIRII
CUNOSTIN'[EI.OR DE BAZA PENTRU A DEVENI
MEDIATOR SI CELE DOUA LUCRARI CE PRIVESC
PROCEDURA SI CONFLICTUL - ANUME: ,,GHIDUL
MEDIATORULUI PROFESIONIST” I, MEDIERE
$1 CONFLICT”, IAR MEDJATORILOR ARE SE VOB
AUTORIZA LEASIGURA PROMOVARE GRATUITA
PE 0 PERIOADA DE 90 DE ZILE IN CADRUL
SAITURILOR AFILIATE FMMM:

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO,
MEDIEREATEHNICASIARTA.RO.

THE MUGUR MITROI MEDIATION TRAINING
SCHOOL PROVIDES, TOGETHER WITH THE
COURSE MANUAL, NEEDED IN ACQUIRING BASIC
KNOWLEDGE TO BECOME A MEDIATOR, THE TWO
WORKS CONCERNING PROCEDURE AND CON-
FLICT, NAMELY: “THE GUIDE OF PROFESSIONAL
MEDIATOR” AND “MEDIATION AND CONFLICT,”
WHILE THE MEDIATORS THAT WILL BE AUTHOR-
IZED WILL BE PROVIDED WITH FREE ADVERTIS-
ING FORA PERIOD OF 90 DAYS ON THE WEBSITES
AFFILIATED TO FMMM:

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO,
MEDIEREATEHNICASIARTA.RO.
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MEDIEREA -
O TEMA DEACTUALITATE

MEDIATION -
A PRESENT-DAY THEME

A

n contextul promovirii meto-
I delor alternative de solutionare

a conflictelor pe plan interna-
tional, coroborat cu necesitatea de
reformd a justitiei in Roménia, in
anul 2005, ca urmare a Protocolu-
lui incheiat intre Ambasada SUA
si Ministerul Justitiei din Roménia,
s-au pus bazele institutiei medierii
in Romania, fiind formati primii
mediatori romani. Un an mai tar-
ziu, prin adoptarea Legii 192/2006
privind medierea si organizarea
profesiei de mediator, s-a institu-
tionalizat aceastd noud profesie si
s-a depasit 0 noud etapa in cadrul
procesului de eficientizare a actului
de justitie in Roménia.

Mediatorilor ~romani, proas-
pit formati de scoala americand
de mediere, ne revenea pe lingd
datoria de a crea din mediere un
nou domeniu in sistemul juridic
romanesc, i misiunea dificila de a
incerca si schimbam prejudecata
larg raspanditd in societatea roma-
neascd, respectiv aceea ca instanta
de judecata reprezinta singura opti-
une disponibild de a rezolva un caz,
respectiv lupta cu dictonul adanc
incetdtenit in mentalul colectiv “ce
va da legea” Lasandu-ne cuceriti de
ideea de pionierat in promovarea
medierii in Romé4nia si implicindu-
ne activ in proaspata “Uniune a Me-
diatorilor din Roménia’(UCMR),
in constituirea Centrelor de Medi-
ere din Roménia (la nivel judetean),
primii mediatori ne-am alaturat
efortului legislativ de conturare a
legii medierii si ne-am implicat in
activitatea de informare si educare
a juristilor, avocatilor, magistratilor,
etc depunand un efort deosebit in a
convinge diverse categorii profesio-
nale sd acorde credit medierii.

Ca urmare a incercarii de a da
mai multd eficientd institutiei me-
dierii, Legea 192/2006 a fost modifi-
catd ulterior prin Legea 370/2009 si
completatd prin dispozitiile intro-
duse in “Legea Micii Reforme’, re-
spectiv Legea Nr.202/2010 privind
unele masuri pentru accelerarea
solutiondrii proceselor, introducin-
du-se obligatia magistratilor de a
informa si de a recomanda pértilor
sd incerce solutionarea cauzei prin
aceastd metoda alternativa, ceea ce
a reprezentat inca un pas inainte.

Recunoscutd si statuatd legisla-
tiv la nivel european incd din anul
1998, cand a fost adoptatd prima
Recomandare a Consiliului Eu-
ropei in materia medierii, aceastd
institutie a fost promovatd inclusiv
prin negocierile pe Capitolul 21
“Justitie si afaceri interne’, medierea
fiind inclusa in pachetul de masuri
asumate de tdrile in curs de adera-
re la UE . Adoptarea Directivelor

CE 52/2008 si CE/64/2007 impune
practic tuturor Statelor Membre
adoptarea unui set de masuri legis-
lative unitare in domeniul medierii
pand in mai 2011, promovarea me-
dierii in special in cauzele cu ele-
mente de extraneitate devenind o
prioritate la nivel european.

In acest context, secolul 21 va
fi secolul solutionarii conflictelor
pe cale amiabild. "Litigiul traditio-
nal poate fi o greseala care trebuie
corectatd... .Pentru unele dispute,
procesul va fi singura modalitate
dar pentru altele nu... . Sistemul
nostru este prea costisitor, prea
dureros, prea distructiv, prea ine-
ficient pentru oameni cu adevarat
civilizati.(Chief Justice Warren E.
Burger ,U.S. Supreme Court - Wa-
shington DC')

Gradul de diversificare al rela-
tiilor sociale, economice si politice,
intr-o societate din ce in ce mai
complicatd, dezvoltarea econo-
micd, nagterea unor noi industrii,
complexitatea in crestere a tuturor
aspectelor vietii cotidiene adauga
noi tipuri de conflicte. Rezolvarea
clasica a conflictului, prin deferirea
acestuia organelor justitiei si soluti-
onarea pe conceptul cstig-pierdere
(invingator-invins) s-a dovedit ci
nu constituie un raspuns adecvat,
de naturd si ofere o solutie tuturor
incertitudinilor si dificultétilor eco-
nomice, sociale si politice actuale.

Ideea de solutionare a unui li-
tigiu sau a unui conflict nedevenit
litigios, pe cale amiabila, cu ajuto-
rul unui specialist, castigd tot mai
mult teren si aderenti, procedura
medierii flind preferatd de parti,

1 Asociatia Centrul de Mediere Craiova,
Curs de formare a mediatorilor, 2010,pag.3.
http://www.mediere.ro/

iven the promotion of the
alternative resolution meth-
ods internationally, together
with the need for justice reform in
Romania, following the protocol
concluded by the US Embassy and
the Romanian Ministry of Justice,
2005 was the year when the institu-
tion of mediation appeared in Ro-
mania and the first mediators were
trained. One year later, after the
Law 192/2006 on mediation and or-
ganization of the mediator profes-
sion was adopted, this new profes-
sion became institutionalized and a
new stage in making the justice in
Romania more efficient concluded.
Romanian mediators, recently
trained by the American mediation
school, had the duty of making me-
diation a new field in the Romanian

Law 370/2009 and completed with
the stipulations introduced by the
“Law of Small Reform,” namely Law
202/2010 on some measures to speed
up the case resolution, introducing
the obligation of judges to inform
and recommend the parties to try
solving the case through this alterna-
tive method, which is a step forward.

Recognised and legally stated at
European level back in 1998, when
the first Recommendation of the
Council of Europe on mediation
was adopted, this institution has
been promoted even through the
negotiations on Chapter 21 “Justice
and internal affairs,” mediation be-
ing included in the package of meas-
ures assumed by the EU accessing
states. The adoption of Directives
CE 52/2008 and CE/64/2007 im-
poses on all member states to adopt
a set of unitary legislative measures
in mediation field by May 2001,

_ promoting mediation especially in

the cases with extraneity elements
becoming a European priority.
In this context, the 21st century

- will be the century of amiable con-

justice system, and the hard mis-
sion of changing the widely spread
mindset in the Romanian society,
namely that the court of law rep-
resents the only option available in
solving a case, and fighting against
the well-rooted saying “what the
law says” Letting ourselves con-
quered by the pioneering idea in
promoting mediation in Romania
and actively involved in the newly
created “Union of Mediators from
Romania”(UCMR), in establishing
the Mediation Centres from Ro-
mania (at county level), we, the first
mediators, joined the legislative
effort in shaping up the mediation
law and got involved in the train-
ing of jurists, lawyers, judges, giv-
ing our best in convincing different
professional categories in giving
credit to mediation.

In an attempt of making media-
tion institution more efficient, the
Law 192/2006 was then modified by

flict resolution. “The traditional liti-
gation could be a mistake that must
be corrected. For some disputes,
the process will be the only way, but
for other will not...Our system is
too expensive, painful, destructive,
inefficient for true civilized people
(Chief Justice Warren E. Burger, US
Supreme Court - Washington DC')

The diversification of the social,
economic and political relation-
ships, in a growing complicated
society, the economic develop-
ment, the birth of new industries,
higher complexity of everyday life
get together new types of conflict.
The classical contflict resolution,
through the justice system and
based on the win-loss ((winner -
looser) concept proved to be an
inadequate answer, which cannot
offer a solution for all current eco-
nomic, social and political incerti-
tude and difficulties.

The idea of amiable resolution of
a litigation or conflict which had
not become litigious, with the help
of a specialist, wins more and more
fans, the mediation procedure be-
ing preferred by the parties, people
and institutions that the complex-
ity of current social, economic and
political relationships place them in
different conflict situations.

Thus, mediation has become one
of the most popular ways in solving
international conflicts, due to the
fact that it is flexible and adaptable,
which makes it an effective peace-

1 Craiova Mediation centre Associa-
tion , Mediator training course, 2010,page 3.
http://www.mediere.ro/




oameni §i institutii pe care comple-
xitatea relatiilor sociale, economice
si politice actuale i plaseaza la un
moment dat in situatii conflictuale
diverse.

Medierea a devenit astfel unul
dintre mijloacele cele mai des folo-
site mai ales in solutionarea conflic-
telor internationale, datoritd faptu-
lui cd este flexibild si adaptabila, iar
aceste atribute o fac sd fie o strategie
efectivé de constructie a pécii in toa-
te fazele conflictuale. Medierea este
utilizatd atat in prevenirea escalada-
rii conflictului in violentd (diploma-
tia preventivd), este utilizatd pentru
a pune capat violentei (gestionarea
conflictului) sau in faza post-con-
flictivé (reconstructia post-conflict).
Pe scurt, medierea poate contribui
la construirea si mentinerea pacii
intr-o maniera neintalnitd in cazul
altor strategii. Abordarea in aceasta
maniera a conflictelor internationa-
le a devenit o prioritate pe Agenda
globald, recurgandu-se din ce in ce
mai des la modalititile pasnice de
rezolvare a conflictelor internatio-
nale cum sunt: negocierea, medie-
rea si arbitrajul.?

Se pare ca implicarea in procesul
de mediere nu poate avea decét un
rezultat pozitiv: chiar si in situatia
in care litigiul nu este solutionat
prin mediere, partile vor avea pre-
tentiile mult mai bine conturate in
urma medierii §i, constientizind
pozitiile fatd de obiectul litigiului,
vor fi mult mai aproape de solutio-
narea acestuia.

Astfel, putem afirma cd motiva-
tia abordarii acestei teme de actu-

alitate o constituie in primul rand |

atentia de care se bucurd in prezent
metodele alternative de solutionare
a conflictelor, (in special medierea
internationald), fiind extrem de
importanta cercetarea acestei insti-
tutii, intelegerea normelor de drept
substantial si procedural pe care le
implica, a tehnicilor si tacticilor pe
care un mediator profesionist tre-
buie sd le stipaneasca pentru o efi-
cientd comunicare si, in consecintd,
pentru un proces de mediere inter-
na sau internationald incununat de
succes.

Mijloacele pe care trebuie sa le
utilizam pentru indeplinirea sco-
pului mai sus mentionat sunt in
special reglementdrile, literatura
de specialitate si practica medieri-
ii intélnitd in alte sisteme de drept.
De asemenea , este utila atat o
abordare inductiva a acestei noi in-
stitutii, prin prezentarea faptelor, a
argumentelor si statisticilor din do-
meniul medierii, cat si o abordare
deductivd in analizarea fenomene-
lor la nivel national si international,
prin analiza unor studii de caz.

2 Jacob Bercovitch, Su-Mi Lee ,Medi-
ating international Conflicts: Examining
the effectiveness of Directiv Strategies, The
International Journal of Peace Studies
,Vol.8,Nr.1,2003,pag.1-2.

Ideea cercetdrii institutiei me-
dierii, ca metoda alternativd de so-
lutionare a litigiilor internationale,
concretizata in elaborarea unei teze
de doctorat, a aparut ca urmare
a sansei de a ma numdra printre
primii absolventi ai cursurilor de
mediere organizate in Romania, de-
venind ulterior membru fondator si
vicepresedinte al Uniunii Centrelor
de Mediere din Romania (UCMR),
membru fondator si vicepresedinte
al Centrului de Mediere Cluj. De
asemenea, in ultimii ani am avut
onoarea de a reprezenta Uniunea
Centrelor de Mediere din Romania
la Congresul Uniunii Internationa-
le a Avocatilor-Sectiunea Mediere
Paris (2007), la Forumul Mondial
al Centrelor de Mediere de la Mi-
lano (2008), la Forumul Mondial al
Centrelor de Mediere de la Lublja-
na (2010) si la Forumul Mondial al
Centrelor de Mediere de la Atena
(2011) unde am coordonat in cali-
tate de speaker sectiunea “Stiluri si
tehnici in mediere si negociere” Cu
ocazia participarii la numeroase
conferinte interne si internationa-
le pe tema medierii, exemplu fiind
Conferinta internationald “Medie-
rea in Uniunea Europeand.Stadiu
si perspective” desfasurata la Bucu-

resti in 2010 si la Forumurile Mon-
diale de Mediere, cercetarea teoreti-
cé a institutiei medierii am incercat
sa o completez cu experienta im-
partasita de mediatori consacrati in
solutionarea litigiilor internationale.

Promovarea si cercetarea institu-
tiel medierii ca metoda alternativa
de solutionare a litigiilor internati-
onale, trebuie privitd in perspectiva
unui viitor in care Romania sd poa-
td juca un rol activ in solutionarea
acestor conflicte prin pregatirea
unor mediatori specializati in soluti-
onarea conflictelor internationale. m

LAURA ELENA Pop
Mediator

making strategy in every stage of
the conflict. Mediation is being
used both to prevent the conflict
escalation into violence (preven-
tive diplomacy), it is also used to
end a violence (conflict manage-
ment) or in the after-conflict phase
(after-conflict reconstruction).
Shortly, mediation may contribute
in building and preserving peace,
in a manner that is unfamiliar to
other strategies. This approach on
international conflict has become
a priority on the global agenda,
increasingly using other peaceful
ways of solving international con-
flicts: negotiation, mediation and
arbitration.?

It seems that the involvement
in the mediation process can only
have a positive result: even in cases
when the litigation is not solved
through mediation, the parties will
have their claims better shaped giv-
en the mediation and, being aware
on their stands towards the object

medierea, tehnica si arta

diation practice met in other justice
systems. Also, there is need both for
an inductive approach of this new
institution, by presenting the facts,
arguments and statistics in the me-
diation field, as well as a deductive
approach in analyzing the phenom-
ena at national and international
level, through case studies.

The idea of mediation research,
as an alternative way to solve inter-
national conflicts, materialized in a
doctoral dissertation, came the mo-
ment I had the chance to be among
the first graduates of the mediation
courses organized in Romania, later
on becoming a founding member
and vice-president of the Union of
Mediation Centres from Romania
(UCMR), founding member and
vice-president of the Cluj Media-
tion Center. Also, over the past few
years, [ had the honour to represent
the Union of Mediation Centres
from Romania in the Congress of
the International Union of Lawyers

of litigation, the parties will be - Mediation Section Paris (2007),

much closer to its resolution.
Therefore, we may say that the
motivation for approaching this
very present theme is the atten-
tion that the conflict resolution

in the World Forum of Mediation
Centres from Milan (2008), in the
World Forum of Mediation Centres
in Lubljana (2010) and the World
Forum of Mediation Centres from

alternative ways (especially the in- Athens (2011), when I coordinated

ternational mediation) has enjoyed
lately. The research in this field is
extremely important, in order to
understand the norms of substan-
tial and procedural law that it in-
volves, the techniques and tactics a
professional mediator should mas-
ter for an efficient communication,
eventually for a successful local or
international mediation case.

The ways to be used in order to
fulfil the above mentioned purpose
are mainly the regulations, the me-

2 Jacob Bercovitch, Su-Mi Lee, Medi-
ating international Conflicts: Examining
the effectiveness of Directives, Strategies,
The International Journal of Peace Studies

,Vol.8,Nr.1,2003,pag. 1-2.

the  section
“Styles  and
techniques
in mediation
and negotia-
tion,” due to
my function
as  speaker.
Given  my
participation
in numerous
local and in-
ternational
conferences
on mediation,
such as the
international
~ Conference

~ “Mediation in
' the European
Union, stage
and perspec-
tives” held in
Bucharest in
2010 and the
World Mediation Forums, I have
tried to complete the theoretical re-
search on mediation with the expe-
rience shared by famous mediators
specialized in solving international
conflicts.

The promotion and research of
mediation institution as an alterna-
tive method to solve international
conflicts must be seen in the con-
text of a future where Romania
would play an active role in solv-
ing these international conflicts by
training mediators specialized in
solving international conflicts.  m

= ':l—-—
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LAURA ELENA Pop
Mediator
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BORCOMAN IOANA RALUCA

0744.632.403

borcoman_ioana@yahoo.com

CLEM CAMELIA MARIA

0722.270.257

camelia_clem@yahoo.com

COSMA DANIELA

0723.733.895

danutzacosma@yahoo.com

IULIU COSULETU

0721.329.045

iuliucosuletu@yahoo.com

CRISTOLOVEAN DAN IOAN

0744.631.458

cristolovean@rdslink.ro

CRISTOLOVEAN LILIANA

0744.565.908

cristolovean@rdslink.ro

ECHIM OANA LAURA

0722.518.418

olechim@yahoo.com

FLOCA IULIA

0722.717.759

flocaiulia@yahoo.com

GARCEA LAURENTIU GEORGE

0722.371.648

glaugarcea@yahoo.com

GHIDERMIC RADU TUDOR

0721.258.935

ghidermic@yahoo.com

GHIOCA GHEORGHE

0746.376.362

GYORFFI GEORGETA ADRIANA

0744.497.749

georgia_gyorfli@yahoo.com

KERESZTES ZOLTAN

0744.212.110

zolip23@yahoo.com

MARCU DORIN VIRGILIU

dorin01@yahoo.com

MARCU GHEORGHE

gimarcubv@yahoo.com

MACIUCA TEODOR

0744.750.682

avocat.teo.maciuca@yahoo.com

MIHAIU CONSTANTIN

0723.300.671

mihai59dd@yahoo.com

MIRON ADRIAN

0722.699.861

madimiron@yahoo.com

MOLDOVAN AUREL TEODOR

0745.781.535

avocat.moldovan@rdslink.ro

OLARU ANDREEA

0723.450.655

andreea_rina@yahoo.com

OPREA DAN SERGIU

0722.234.856

avocatoprea@clicknet.ro

PANTAZI PAULA IULIA

0744.354.930

pantazi_paula@yahoo.com

PELEI GABRIELA

0744.301.673

gabrielapelei@yahoo.com

PEPTEA ADINA CAMELIA

0721.205.555

adinapeptea@yahoo.co.uk

TANASIE PETRU

0722.294.411

bbtanase@yahoo.com

POPA ADRIAN

0744.315.663

adrianpopa.attorney@yahoo.com

PORA CLAUDIA

0745.661.540

claudia_pora@yahoo.com

ROHATIN IANOS CRINELA MIHAELA

0741.634.641

crinela84@rdslink.ro

RONCU LAURA MIHAELA

0723.157.295

av_laura_roncu@yahoo.com

TOFAN CARMEN

0740.863.516

soryanna.maria@yahoo.com

VLADOIU ROMULUS

0744.503.581

rrromical @gmail.com
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ASOCIATIA MEDIATORILOR AUTORIZATI BRASOV
Brasov, str. Mica nr. &, jud. Brasov, cod 500053 ; CIF 26463520

cont : RO87 CECEBVO1 30RO MOT0 5452 la CEC Bank Brasov

tel : 0368436183 ; 0744-533561 ; 0745-661540 ; fax : 0268-329435
o b e-mail ; strbrp b dynsbn

Brasoy
Lot Hored bas wr b L wimrbrai

KN

GEMME

MEDIATORII MEMBRI AIASOCIATIEI MEDIATORILOR AUTORIZATI BRASOV

g{ Numele si prenumele Adresa Nr. telefon

1 [ ALBUTUDORITA Brasov, Str.Nicolae Balcescu nr. 12 ap. 18 tel.:0744588561
2 | ALDEA FLORENTINA CARMEN Brasov, Str.Gheorghe Sincai nr. 6 ap.1 tel.:0723956644
3 | ANDRONIC FLORIN Sacele, Str.Petofi Sandor nr. 67 tel.:0723285866
4 | ANTOHE GHEORGHE GABRIEL Brasov, Str.Nicolae Balcescu nr. 12 ap. 18 tel.:0744588561
5 CLEM CAMELIA MARIA Brasov, Str.Mica nr.6 tel.:0722270257
6 CONSTANTINESCU CODRUTA Brasov, Str.Lamaitei nr. 39 tel.:0744200646
7 CONSTANTINESCU STELIAN Brasov, Str.Lamaitei nr. 39 tel.:0744510351
8 DRAGOI CLAUDIU Brasov, Str.Nicolae Balcescu nr. 12 ap. 18 tel.:0744588561
9 DUICU ION Brasov, B-dul.Muncii nr.20, bl.E13, ap.23 tel.:0722602342
10 | GABRIELLI GHEORGHE Brasov, B-dul.Garii nr.38, bl.227, sc.F, ap.1 tel.:0724038204
11 | GARCEA LAURENTIU GEORGE Brasov, Str.Petru Rares nr.18 tel.:0722371648
12 | MACARIE ADRIAN Brasov, Str.Castelului nr.100, ap.5 tel.:0722373522
13 | MARCOCI MIRCEA Brasov, Str.Tampei nr.10, bL.A9, sc.C, ap.1 tel.:0761612087
14 | MIHAIU CONSTANTIN Brasov, Str.Trotus nr.15 tel.:0723300671
15 | MIRON MIHAITA ADRIAN Brasov, Str.Neptun nr.23, sc.a, ap.6 tel.:0722699861
16 | NECSULESCU ADRIANA Brasov, Str.Vanatori nr.1 tel.:0745367176
17 | OPREA DAN SERGIU Brasov, Bd.Mihail Kogalniceanu 23,bl.C7,et.10,ap.18 tel.:0722234856
18 | PANTAZI PAULA IULIA Brasov, Str.Mica nr.6 tel.:0744354930
19 POPA ADRIAN Brasov, Str.Iuliu Maniu nr.33, sc.B, ap.5, et.2 tel.:0744315663
20 | PORA CLAUDIA Brasov, Str.Mica nr.6 tel.:0745661540
21 | ROBA DANIEL DUMITRU Brasov, B-dul.Grivitei nr.2F, 2G tel.:0722221708
22 | STEFANESCU VERONICA Brasov, Str.Gheorghe Sincai nr.6 ap.1 tel.:0724089801
23 | STEFU IOAN Brasov, Str.Gheorghe Sincai nr.6 ap.1 tel.:0722287056
24 | SUSANU ELENA Brasov, Str.Scolii nr.18 tel.:0722609087
25 | VLADOIU ROMULUS Brasov, B-dul.15 Noiembrie nr.80, et.2, ap.2 tel.:0744503581

MEMBRIASOCIATI

1 | ANDONE CRISTINA Brasov, str. Alexandru Ciurcu nr. 2 tel: 0745849104
2 BABALAU DANIELA Bod, str. Tudor Vladimirescu nr. 132 tel.:0741225389
3 BAN DIONISIE NICUSOR Braso, str. Dr. Vasile Saftu nr.15 tel.:0769216616
4 BONCIOAGA AUREL Brasow, str. Sitei nr.53 tel..0744564998
5 BORCOMAN IOANA-RALUCA Brasov, Ale. Minerva nr.9, sc.A, ap.12 tel.:0744632403
6 | BOURCIANU ELENA DORINA Brasov, str. Dealul Spirii nr. 9 tel..0744287269
7 | CIMPOIES VASILE Fagaras, str. Tabacari bl.24, sc. B, ap.10 tel.:0744356272
8 CORSATEA DAN-VICTOR Fagaras, str. Eprubetei nr.17A tel..0744678443
9 CURTOV TATIANA MIHAELA Brasov, str. Baciului nr. 52 tel..0744473157
10 | DOBROGEANU ELENA-LILIANA Brasov, str. Sitarului nr.22, bLE23, sc,A, ap.4 tel.:0722401822
11 | DOGARU NICOLETA ANDA Brasov, str. 15 Noiembrie nr.48, ap.1 tel.:0788344015
12 | ENEA DORIN DUMITRU Brasov, Bd. Iuliu Maniu nr.47 camera 505 tel.:0722666835
13 | GALATIANU GABRIELA Dridif, str. Principala nr. 68 tel.:0766241754
14 | FROHLICH GABRIELA Brasov, str. Cosmesti nr. 24, ap.1 tel:0745017658
15 | GHITA MIHAELA Zarnesti, str. Vanatori nr.5 tel.:0726204492
16 | LECHEA VASILE Brasov, str.Saturn nr.37B, ap.19 tel.:0723235686
17 | LUPUION Brasov, str. Nicolae Titulescu nr.38B, ap.35 tel.:0723876838
18 | MATEESCU ANTONELA-OTILIA Brasov, str. Ioan Slavici nr.5, bl.14,sc.E,ap.4,et.1 tel..0744781377
19 | MEDESAN ANA Brasov, str. Minerva nr.2 tel.:0729432627
20 | NEMETH CRISTINA Brasow, str. 15 Noiembrie nr.48, ap.1 tel.:0748158057
21 | NICA CORNELIU-MIRCEA Zarnesti, Str. Florilor, nr.5, bl.5, sc.B, ap.1 tel.:0729070763
22 | POPOVICI CORINA Brasov, str. Albastrelelor nr.15 tel.:0745477083
23 | SCORTEA NICOLAE-RADU-DAVID Brasov, bdl. Grivitei nr.86, ap.3 tel.:0722716646
24 | STAICUION Brasow, str. Nicolae Titulescu nr.38A, parter, ap.7 tel.:0741248444
25 | STOICA SANDA Brasov, bdl. Valea Cetatii nr.16, bl.B22, sc.B, ap.8 tel.:0730258866
26 | SZABO GYOPAR-ANNAMARIA Targu Secuiesc, str. Ady Endre nr.38 tel.:0741108508
27 | SZITAS STEFAN Brasov, str. Alexandru Sahia nr.3, bL.19, sc.D, ap.12 tel.:0721200360




SOMNUL MEDIATORILOR
NASTE... ,,IDEI FRANKENSTEIN” 1!!
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MEDIATORS’ SLEEP GIVES BIRTH
TO... FRANKENSTEIN-LIKE IDEAS!

e aproape o luna de zile ur-

maresc riguros toate mesa-

jele colegilor mediatori din
grupul de discutii si am constatat
cu tristete ca deprimarea pluteste
nestingherita in atmosfera.

Este o stare fireasca.

DE CE %

Pentru ca MEDIEREA exista
DOAR in drept - adica strict sub
forma unui text de lege si atat.

In practica, pentru cel putin 95%
dintre mediatorii din Romania,
MEDIEREA nu exista !!!

Toata lumea se vaita, discuta pe
blog-urile de specialitate sau pe
la colturi, DAR, cu fermitate, mai
nimeni nu face practic nimic pen-
tru a se schimba ceva din putregaiul
in care am ajuns sa zacem si sa ne
complacem.

Majoritatea dintre noi au ajuns sa

1"
spuna cu o oarecare resemnatre : "nu
vezi ca pe cei din Consiliul de Me-
diere nu-i intereseaza de noi..... ?!!!"

Pai cum sa-i intereseze cand
chiar noi suntem cei care le per-
mitem sa faca ce vor, iar prin lipsa
noastra de implicare le-am creat
teren propice sa organizeze un haos
perfect, astfel incat sa se poata lucra
in liniste pe principiul "la actiune
prin diversiune”, iar dictonul "ce
mie nu-mi place tie pot sa-ti fac" sa
fie deviza generala a acelora pe care

chipurile noi i-am ales ca sa (ne ??) |

reprezinte interesele - exclusiv ale
lor si ale noastre ...... poate in alta
viata.

Pun cateva intrebari retorice:
"Oare cati dintre noi au citit cu aten-
tie legea medierii, si au aflat ca exis-
ta un articol 19, in temeiul caruia,
noi astia care ne numim mediatori
avem dreptul sa participam la se-
dintele Consiliului ¢2?"

"Cati dintre noi au participat efec-
tiv la astfel de sedinte ¢2¢"

"Cati dintre noi s-au implicat in
mod activ in munca pentru pune-
rea in aplicare a medierii si in
esenta pentru interesul personal
de a ajunge mediator practicant al
acestei profesii ?¢?"

"Cati dintre noi s-au dus la Consi-
liu sa ceara socoteala Adamilor

buie mai intai sa-1 construim ca sa
putem merge pe el.

Alti colegi au ales indiferenta
spunand : "lasa, mergeti si faceti voi,
cand o sa vad ca treaba functionea-
za, vin si eu..."etc.

Adevarul este ca nici nu vrem
sa ne creem o motivatie puternica
pentru a ne implica efectiv in acest
domeniu, deoarece pentru noi me-
dierea este deocamdata o profesie
facultativa care nu produce, doar
consuma, iar unii recurg la orice
tertip pentru ca sa inceapa sa se
consume tot mai mult spre folosul
exclusiv al portofelului lor.

Daca facem parte din acea cate-
gorie de mediatori care s-au auto-

,ﬂ‘

e
-
=

si mai mult Evelor medierii din rizat, nu pentru a mai avea inca o
Romania pentru ceea ce au facut si diploma in plus la palmares ci pen-
fac cu profesia asta in care noi am trua castiga efectiv bani din aceasta
investit sume considerabile ca sa o profesie, este imperios necesar sa
putem practica ???" ne implicam in mod activ si fara
Va spun eu - putini, infim de echivoc in culisele profesiei de
putini sau poate nimeni nu a facut mediator.
acest lucru in toti acesti ani, dar ne  Sunt inca foarte multe aspecte si
vaitam ! probleme de pus la punct, este inca
Majoritatea dintre noi au fost de- foarte multa munca de facut pentru
zamagiti, deoarece au avut astepta- ca sa putem sa spunem ca avem si
rea ca in clipa in care s-au autorizat, in fapt o profesia de mediator.
de a doua zi sa inceapa sa si profe-  De ce ne suparam pe Consiliul
seze, fara sa ia in calcul ca suntem de Mediere ca nu ne reprezinta sau
la inceput de drum, iar drumul tre- ca nu face ceea ce trebuie pentru

or almost a month now, I have

been closely monitoring all

messages coming from the
peer mediators in the groups of dis-
cussions and I have sadly noticed
that depression is in the air.

It is a natural state.

WHY 22

Because MEDIATION exists
ONLY in law - namely strictly un-
der the form of a text of law and
nothing more.

In practice, for at least 95% of the
mediators in Romania, MEDIATI-
ON does not exist!

Everybody complains, talks on
the specialized blogs or around the
corners, BUT, firmly, almost no-

body does anything to change the
rot we end up living and liking.
Most of us have came to say, with
a certain resignation in our voices:
“Cant you see that the Mediation
Council doesn't care for us?” How
can they be interested if we are
precisely those who allow them do
whatever they like, while our lack of
involvement let them create a per-
fect chaos, so that they could easily
work on the principle “lets get to
action through diversion,” and the
phrase “I can do to you whatever
I don't like for myself” seems to

be the motto of those we allegedly
elected to represent (our??) interes-
ts — exclusively theirs and ours per-
haps in another life time.

Here I come with some rhetoric
questions: “I wonder how many of
us have read carefully the mediati-
on law and found out that there is
an article 19, based on which we,
the mediators, have the right to at-
tend the Council’s meetings???”

“How many of us indeed partici-
pated in these meetings?”

“How many of us have actively
worked to implement mediation
and to become a practicing media-
tor of this profession???”

“How many of us did go the
Council to make them give an ex-

| planation for what they did and do

with this profession in which we
have invested significant amounts
of money to be able to practice it?

I will tell you - few of us, very few
or maybe nobody did this all these
years, but here we are complaining!
Most of us have been disappointed,
because we thought that once we
become certified, we will start prac-
ticing the next day, without taking
into account that we are only in the
beginning of a road, and the road
needs first to be built in order to be
able to walk on it.

Other colleagues have chosen in-
difference, saying: “you go first, and
when I see things work, I will join

ou...” etc.

The truth is that we don’t want in
fact to create a strong motivation to
get ourselves involved actively in
this field, because for us, mediation
is still a facultative profession, whi-
ch does not produce, only consu-
me, and some people use any trick
to make it consume itself for their
own pockets.

If we are part of this category of
mediators that have got certified,
not to have another diploma in our
records, but to effectively win some
money from this profession, it is
absolutely necessary to get involved
actively and clearly behind the sce-
nes of the mediator profession.

There are still many issues and
aspects that need to be settled, the-
re is still a lot of work to be done in
order o be able to say that we have
the mediator profession in practice
too.

Why should we be upset with the
Mediation Council for not repre-
senting us or for elaborating Fran-
kenstein-like idea?

They are not guilty, we are!

At least theoretically, the Media-
tion Council is the team designated
by us, the mediators, to represent
our interests.

The Mediation Council exists
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noi sau ca elaboreaza idei frankens-
tein ?

Nu ei sunt vinovati, ci noi !

Cel putin la nivel teoretic, Consi-
liul de Mediere inseamna echipa
desemnata de catre noi mediatorii,
ca sa ne reprezinte interesele.

Consiliul de Mediere exista
datorita noua - mediatorilor si nu
invers.

Daca suntem nemultumiti, ce
ne opreste sa schimbam situatia cu
una care sa ne satisfaca ?2?

Medierea nu este a lui X sau
Y care conjunctural si temporar
ocupa o functie de conducere -
nimeni nu este vesnic, iar practica
demonstreaza din plin acest lucru.

MEDIEREA ESTE A NOAS-
TRA, A MEDIATORILOR!!!

NOI TOTI FACEM REGULILE,
inclusiv cu cei care conduc Consi-
liul, deoarece si ei sunt tot media-
tori si nu sunt cu nimic mai presus
de orice alt coleg.

Profesia este la inceput de drum
si noi toti construim acest drum,
iar cand spun toti, asta este valabil
incepand cu Presedintele Consiliu-
lui de Mediere si treminand cu cel
mai proaspat coleg mediator auto-
rizat.

Agenda de lucru a Consiliului de
Mediere este deosebit de incarcata
cu probleme care ne privesc in mod
direct.

Sa nu uitam ca totusi colegii nos-
trii care sunt membri in Consiliul
de Mediere sunt si ei oameni si sunt
supusi greselilor,ispitelor, mai ales
cand trebuie sa faca fata unor pro-
bleme atat de complexe cum sunt:

o modificarile ROF-ului;

o  pregatirea  profesionala

continua cu taxele aferente;

alegerile pentru noul Con-
siliu de Mediere;
protocoalele incheiate de
Consiliul de Mediere;
hotararile pe care trebuie
sa le adopte prin deciziile
pe care le da Consiliul de
Mediere;

litigiile de pe rolul instante-
lor de judecata in care Con-
siliul de Mediere este parte;

o etc,etc, etc.

Cred ca cel mai corect din par-
tea noastra este, ca atata vreme cat
avem pretentii sau suntem nemul-
tumiti, sa ne alturam colegilor nos-
tri din Consiliul de Mediere, sa le
cerem sa ne arate in ce mod ne re-
prezinta interesele si sa conlucram
cu ei la solutionarea tuturor pro-
blemelor noastre, caci acestea toate
SUNT ALE NOASTRE!

Exprimarea ,,Consiliul de Medie-
re si mediatorii” in sensul sugerarii
unei diferentieri de tipul ,ei si re-
stul’, trebuie exclusa din vocabular.

Daca dorim sa ne fie bine, numai
de noi depinde ce alegem.

In final, pentru a inlatura orice
greseala omeneasca legata de pro-
fesia de mediator si care poate sa
provina cu voie sau fara voie, cu sti-
inta sau cu nestiinta, din omisiune
sau din ignoranta, din exces de zel
sau din interese ,oculte”, dragii mei
colegi, va lansez indemnul:

»~MEDIATORI DIN TOATA
TARA TREZITI-VA, UNITI-VA
si VENITT alaturi de noi, cei care
dorim ca MEDIEREA sa EXISTE
pentru toata lumea !!!” "

Cu deosebita consideratie,

MARINA-IOANA AItXANDRE m‘

thanks to us - the mediators, not
the other way around.

If we are not pleased, what stops
us from changing the situation with
a satisfactory one???

Mediation does not belong to
X or Y who, given certain circum-
stances and time context, holds a le-
ading position - nothing is forever,
and the practice proves it very well.

MEDIATION IS OUR, THE
MEDIATORS!!!

WE ALL MAKE THE RULES,
starting from those who run the
Council, because they are media-
tors too and are not more impor-
tant than any other peer mediator.

The profession is in its early sta-
ge and we all build this road, and
when I say all, I refer both to the
Chairman of the Council, but also
to the latest certified mediator.

The Mediation Council’s agenda
is extremely loaded with problems
that concern all of us directly.

However, let’s not forget that our
peer members of the Mediation
Council are humans too and are
subjected to mistakes, temptations,
especially when they need to face
complex problems such as:

«  modification on the inter-
nal rules and regulations;
continuous  professional
training, including the ne-
cessary fees;
elections for the new Medi-
ation Council;
the protocols concluded by

the Mediation Council;

the decisions given by the
Mediation Council that
need to be implemented;
litigations pending in the
courts, in which the Media-
tion Council is a party;

o etc,etc, etc.

I thing the fairest thing to do, if
we have claims or if we are unhap-
py, is to join our colleagues from
the Mediation Council, to ask them
show us how they represent our in-
terests and work with them in solv-
ing all our problems, as they are all
OURS!

The words “The Mediation
Council and the mediators” sugges-
ting a differentiation of the type

“they and the rest” must be excluded.

It only depends on what we
choose if we want things be good
for us.

In the end, in order to remove
any human mistake related to the
mediator profession that might
come, deliberately or accidently,
intentionally or not, by mistake or
by ignorance, by supererogation
or by “occult” interests, I urge you,
my dear colleagues: “MEDIATORS
FROM ALL OVER THE COUN-
TRY, WAKE UP, GET UNITED
AND JOIN US, THOSE WHO
WISH MEDIATION EXIST FOR
EVERYBODY!!!” n
Respectfully,
MARINA-IOANA ALEXANDRU

Mediator




COMISIA CONSULTATIVAA
ASOCIATIILOR PROFESIONALE
ALE MEDIATORILOR
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THE CONSULTATIVE COMMIS-
SION OF THE PROFESSIONAL

ASSOCIATIONS

OF MEDIATORS

Sedinta din 20.07.2011, orele
11.00

Sediul CM - Bucuresti

Ordinea de zi:

Formarea continua a mediatori-
lor - punctele de vedere ale Asocia-
tiilor profesionale

Propunerile Asociatiilor profe-
sionale privind organizarea alege-
rilor

Modalitati de vot

Criterii pentru candidaturi

Proceduri de reprezentare

Diverse

Coordonator de sedinta: Doam-
na Dretcanu Doina

Au fost prezenti:

Doamna Anca Elisabeta Ciuca -
Presedinte CM

Doamna Katalin Barbara Kibedi

— Vicepresedinte CM

Membrii CM: Doamna Popovi-
ciu Daniela, Doamna Carmen Fis-
cuci, Domnul Zeno Sustac,

Din partea Asociatiilor Profesi-
onale:

1. Asociatia Mediatorilor Galati -
Asofronie Constantin

2. Camera Mediatorilor Vrancea

- Mocanu Iulian

3. APMR - Doina Dretcanu

4. Colegiul Mediatorilor Bucu-
resti - Adrian Badila

5. Camera Mediatorilor Iasi -
Romeu Chelaru

6. Asociatia Centrul de Mediere
Craiova - Bogdan Matei

7. Asociatia Centrul Mediatori-
lor Profesionisti Bucuresti - Came-
lia Gagu

8, UNMR - Zeno Sustac

9. Centrul de Solutionare a Dis-
putelor prin Mediere Constanta -
Daniela Manea

10. Asociatia Mediatorilor Bucu-
resti — Nicoleta lonescu

Pe ordinea de zi s-a introdus un
punct distinct:

Alegerea coordonatorului CC
pentru Sem I - 2012 si predarea
coordonarii CC pentru Sem al II-
lea 2011 de la d-na Dretcanu Doina
la d-nul Asofronie Constantin..

PUNCTUL 1: FORMAREA
CONTINUA

Reprezentantii Asociatiilor pro-
fesionale ale mediatorilor intruniti
in Comisia Consultativa in data de
22 iulie 2011 solicita urmétoarele:

Anularea Hotarérilor 183/2010
si 757/2010 elaborate si adoptarea
unei noi Hotarari unitare privind
organizarea formdrii continue a
mediatorilor

Definirea  formarii  continue
(raportare la OG 129 din 2000 cu
privire la formarea continud a adul-

tilor), a scopului formarii continue,
a formelor de desfasurare, terme-
nului de formator - cine poate fi
formator, lector, cine poate organi-
za activitatea de formare continua,
definirea formelor de formare con-
tinua: perfectionare si specializare,
precum si punctajele care se acor-
da (puncte profesionale de formare
continud)

Eliminarea referintei la Hot. CM
nr. 12/2007 care se referd la Stan-
dardul de formare initiald a me-
diatorilor, elaborarea si aprobarea
unui Standard de formare continua,

Formatori :

Furnizori de formare avizati de
Consiliul de Mediere, cu gradele
lor

Specialisti in diverse domenii
conexe, din alte profesii sau insti-
tutii de invatamant superior

Mediatori specializati in alte
profesii care au legdturd cu proce-
sul de mediere

Calitati si competente de Forma-
tor:

Sé detina certificare CNFPA si
acreditare de la CM, care regle-
menteaza profesia.

Organizatori de formare conti-
nua:

Asociatiile Profesionale de me-
diatori

Furnizorii de formare autorizati
de CM

Institutii de invatamant superior

Alte entititi autorizate

Parteneriate cu furnizorii de for-
mare

Formatorii si organizatorii de
cursuri vor depune la comisia de
pregétire de pe langd Consiliul de
Mediere dosarele cursului sau altor
modalitati de formare continua cu
programele, temele, liste de parti-
cipanti, in vederea avizdrii de citre
CM.

Modalitati de formare conti-
nua:

Cursuri de perfectionare orga-
nizate si sustinute de furnizorii de
formare acreditati de CM, pentru
aprofundarea abilitatilor de medie-
re conform Standardului de forma-
re continud a mediatorilor

Organizarea si sustinerea de cur-
suri din domeniul medierii de nivel
masteral, participarea la acestea

Organizarea de seminarii, confe-
rinte, colocvii cu teme de pregatire
specifice medierii

Sustinerea de teme de pregatire
la seminarii, conferinte

Publicarea de articole de specia-
litate in reviste, brosuri, site-uri

Publicarea de carti, manuale,
ghiduri, alte lucrari de specialitate

Realizarea de emisiuni de speci-

Meeting held on July 20, 2011,
11:00 hours

CM headquarters - Bucharest

The agenda:

Continuous training of media-
tors —points of view from the pro-
fessional Associations

The proposals of the professional
Associations regarding the organi-
zation of elections

Voting methods

Candidature criteria

Representation procedures

Miscellaneous

Meeting  coordinator:
Dretcanu Doina

Attending;

Mrs. Anca Elisabeta Ciucd —
Chairwoman of CM

Mrs. Katalin Barbara Kibedi —
Vice-president of CM

Members of CM: Mrs. Popo-
viciu Daniela, Mrs. Carmen Fis-
cuci, Mr. Zeno Sustac,

On behalf of professional Asso-
ciations:

1. Association of Mediators
Galati - Asofronie Constantin

2. Chamber of Mediators Vran-
cea - Mocanu Iulian

3. APMR - Doina Dretcanu

4. College of Mediators Bucha-
rest - Adrian Badila

5. Chamber of Mediators Iasi -
Romeu Chelaru

6. Craiova Mediation Centre As-
sociation - Bogdan Matei

7. Centre of Professional Media-
tors Association Bucharest - Came-
lia Gagu

8, UNMR - Zeno Sustac

9. Dispute Resolution through
Mediation Centre Constanta -
Daniela Manea

10. Association of Mediators Bu-
charest - Nicoleta Ionescu

Mrs.

Another topic was introduced on
the agenda:

The election of CC coordinator
for H1 - 2012 and handing over the
CC coordination for H2 2011 from
Mrs. Dretcanu Doina to Mr. Aso-
fronie Constantin.

POINT 1: CONTINUOUS TRAINING

The representatives of the profes-
sional Associations of mediators,
gathered in the Consultative Com-
mission on July 22, 2011 request the
following:

Cancelation of the decisions
183/2010 and 757/2010 and the
adoption of a new unitary Decision
about the organization of mediators’
continuous training

Definition of the continuous
training (in relation to the Govern-
ment Ordinance 129 from 2000

regarding the continuous training
of adults), the purpose of continu-
ous training, the ways to perform it,
the trainer term — who could be a
trainer, a lector, who could organ-
ize the continuous training activity,
defining the forms of continuous
training: improvement and spe-
cialization, as well as scoring given
(professional scoring for continu-
ous training)

Removal of the reference to the
CM decision 12/2007 concerning
the Standard for mediators initial
training, the elaboration and ap-
proval of a continuous training
Standard

Trainers:

Training suppliers approved by
the Mediation Council, with their
degrees

Specialists in different connected
areas, within other professions or
higher education institutions

Mediators specialized in other
professions, which are connected
to the mediation process

Qualities and skills for a Trainer:

To hold CNFPA certification and
accreditation from CM, which reg-
ulates the professions.

Organizers of continuous train-
ing:

The Professional Associations of
Mediators

Suppliers of training approved
by CM

Higher education institutions

Other authorized entities

Partnerships with training sup-
pliers

The trainers and the course or-
ganisers will submit to the prepa-
ration commission at Mediation
Council the files of the course or
of other continuous training forms,
containing the curricula, topics,
lists of participants, in order to be
approved by CM.

Forms of continuous training:

Improvement courses organized
and held by training suppliers ac-
credited by CM, for improvement
of the mediation skills according
to the Standard for mediators’ con-
tinuous training

Organization of courses in me-
diation field at master level, partici-
pation in them

Organization of seminars, con-
ferences, colloquiums, with topics
on mediation training

Presentation of training themes
in seminars, conferences

Publication of specialized arti-
cles in magazines, brochures, web-
sites

Publication of books, manuals,
guiders, other specialized papers
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alitate TV cu durata de minim 30
min

Initierea si sustinerea de regle-
mentdri: acte interne CM, HCM,
regulamente,  standarde,  legi,
s.a.m.d.

Elaborarea de cursuri de forma-
re initiald sau continud avizate de
CM

Participarea la conferinte inter-
nationale de mediere

Cursuri organizate la alte insti-
tutii sustinute de mediatori

Punctaj

- Se iau in considerare activitati-
le din anul 2008 pand in 2011, dar
obligativitatea acumuldrii de 20
puncte anual sau 60 de puncte pe
parcursul a 3 ani consecutivi, va
fi pentru viitor, respectiv din anul
2012 pentru mediatorii autorizati
anterior, respectiv din anul calen-
daristic urmdtor anului in care a
fost autorizat mediatorul

- Gestionarea formdrii continue
s se facd de asociatii si de citre se-
cretariatul tehnic al CM

- Formarea continua se realizeaza
in primul rénd prin cursuri (mini-
mum 50%), iar restul prin alte for-
me enumerate, punctajele acordan-
du-se in mod corespunzitor

- Formarea continud este obliga-
torie conform art. 34 L. 192/2006,
dar nu trebuie sa existe sanctiuni ,
spre ex. radiere de pe Tabloul me-
diatorilor

Nota:

Din 8 asociatii prezente ramase
se obtin 6 voturi - pentru, o abtine-
re gi un vot impotriva cu motivare:

Doamna Doina Dretcanu mo-
tiveaza abtinerea prin legalitatea
incerta/necorelarea cu legislatia
existenta a propunerilor CC.

Domnul Adrian Badild motivea-
za votul Tmpotriva prin faptul ca,
in lipsa unui Standard de formare
continud elaborat de CM, propu-
nerea CC este restrictiva si va duce
la efecte negative

Nu au fost acceptate ca modali-
tati de formare continud: adminis-
trarea/ moderarea de site-uri/blo-
guri/portaluri/forumuri cu teme
despre mediere, realizarea de vide-
oclipuri, prezentari despre mediere
la radio/TV.

PUNCTUL 2 - ORGANIZARE
ALEGERI

- La alegeri pot participa cu drept
de vot mediatorii autorizati pana la
31.08.2011, care nu sunt in execu-
tarea unei sanctiuni disciplinare;
nu este legala ingradirea dreptului
de vot decat la suspendare si me-
diatorii inactivi sau exclusi la data
votului.

- Pot depune candidatura pentru
un post in CM mediatorii autori-
zati inscrisi in Tabloul mediatorilor,
activi (au o forma de exercitare a
profesiei, nu sunt in executarea
unei sanctiuni disciplinare, unei
sanctiuni penale si au o experientd

de minimum 2 ani in mediere (de
la data autorizarii).

- Membrii comisiilor de evaluare
a candidaturilor si a comisiei de
rezolvare a contestatiilor sunt de-
semnati prin tragere la sorti dintre
mediatorii autorizati voluntari.

- Modalititile de vot: votul direct
si votul cu mandat de reprezentare,
un mediator poate primi mandate
de la maxim 5-7 mediatori

- Mandatele se trimit la CM cu
cel putin 30 zile inaintea datei ale-
gerilor; nu s-a acceptat votul prin
corespondenta

- Canditatii vor depune: cererea,
declaratia de intentie, CV, cazier
judiciar, declaratie pe propria ras-
pundere a candidatului ca nu este
sanctionat

Nota: 0 mare parte din parti-
cipanti au sustinut ca cei alesi in
consiliu sa se suspende imediat
din calitatea de formator, director
de furnizor de formare, expert eva-
luator

Reprezentantii asociatiilor soli-
citd aprobarea rapidd a Calendaru-

lui alegerilor:

- Publicarea calendarului alegeri-
lor - 08.08.2011

- Modificarea Regulamentului de
organizare si functionare a Consi-
liului de mediere in partile referi-
toare la asociatii, mediatori si ale-
geri - 15.08.2011

- Modificarea Regulamentului de
organizare a alegerilor — 15.08.2011

- Depunerea candidaturilor:
20.08.2011

- Desemnarea comisiilor de vali-
dare a candidaturilor si de analizd a
contestatiilor - 15.08.2011

- Finalizarea evidentei media-
torilor autorizati cu drept de vot -
01.09.2011

- Desfasurarea alegerilor pentru
CM - cel tarziu pand la 01.10.2011

- Validarea alegerilor si predarea
mandatului - 15 octombrie 2011

PUNCTUL3

Pentru Sem I 2012 a fost aleasa
coordonator al CC d.na Alexandru
Marina loana - reprezentanta Aso-
ciatiei ,,Centrul Mediatorilor Profe-
sionisti - Bucuresti”.

D.nul Asofronie Constantin a
preluat coordonarea CC in Sem. al
I-lea 2011

Mandatul este considerat con-
form R.O.F. al comisiei consultati-
ve de un semestru, coincizind cu
primele, respectiv, ultimele 6 luni
ale anului calendaristic.

DIVERSE

Asociatiile profesionale au se-
sizat nefunctionalitatea grupului
de discutii al CC, solicitandu-se
luarea de masuri pentru ca toate
adresele de e-mail sa fie adaugate
grupului. ]

Production of specialized TV
shows, at least 30 minutes long

Initiation and presentation of regu-
lations: internal papers of CM, HCM,
standards, laws and others

Elaboration of initial or continu-
ous training courses approved by CM

Participation in international
mediation conferences

Courses organized in other insti-
tutions, held by mediators

Scoring

- there are taken into considera-
tion the activities of year 2008 until
2011, however the mandatory 20
points annually or 60 points over
3 consecutive years will be in the
future, namely starting with 2012
for mediators authorized before,
i.e from the year following the year
when the mediator was authorized.

- management of the continuous
training should be handled by the
associations and by the technical
secretariat of CM

- continuous training is made
mainly through courses (minimum
50%), and the rest through other
forms enumerated above, scoring
being given accordingly

- continuous training is man-
datory, according to article 34 L.
192/2006, but there should not be
any sanction, for example the erase
from the Panel of Mediators.

Note:

Of 8 associations attending, 6
votes are in favour, 1 abstention and
1 against, with the motivation:

Mrs. Doina Dretcanu explains
the abstention through the uncer-
tain legality/ lack of correlation
of CC proposals with the existing
legislation.

Mr. Adrian Badila explains his
negative vote, saying that, due to
the absence of a continuous train-
ing Standard elaborated by CM, the
CC proposal is too restrictive and
will lead to negative effects

There have not been accepted as
continuous training forms: admin-
istration of websites, blogs, portals,
forums on mediation, production
of videoclips, presentations on me-
diation on radio/TV.

POINT 2 - ORGANIZATION OF
ELECTIONS

- the elections may be attended,
with a voting right, by the mediators
authorized until 31.08.2011, who are

authorization date).

- the members of the commis-
sions evaluating the candidatures
and solving the contestations are
part of the voluntary authorized
mediators and are chosen randomly

- the voting modes: direct voting
and representation mandate voting,
one mediator being able to receive
mandates from maximum 5-7 me-
diators

- the mandates are sent to CM
at least 30 days before the election
day; correspondence voting has not
been accepted

- the candidates will submit: the
application  form, the intention
letter, the resume, judicial record,
statement on own liability that the
candidate is not sanctioned.

Note: many of the participants
claimed that people elected in the
Council should immediately suspend
their positions as trainers, managers
of training suppliers, evaluator experts.

The representatives of the asso-
ciations request quick approval of

elections calendar:

- publication of the elections cal-
endar - 08.08.2011

- modification of the Mediation
Council’s internal rues and regula-
tion in the parts referring to asso-
ciations, mediators and elections-
15.08.2011

- modification of the elections or-
ganization regulation — 15.08.2011

- submittal of candidatures:
20.08.2011

- appointing the commissions in
charge with the validation of can-
didatures and analysis of contesta-
tions- 15.08.2011

- finalization of numbering the
voting  authorized — mediators-
01.09.2011

- the elections for the CM - until
01.10.2011 at the most

- validation of elections and man-
date takeover - October 15, 2011

POINT 3

For the H12012, the coordinator
of CC was appointed Mrs. Alexan-
dru Marina Ioana - representative
of the “Centre of Professional Me-
diators - Bucharest” Association.
Mr. Asofronie Constantin took over
the coordination of the H2 2011.

not executing any disciplinary sanc- The mandate is considered to be in

tion; the restriction of voting right
is legal only for suspensions and for
the inactive mediators or mediators
excluded at the date of voting

- the candidature for a position
in the CM may be submitted by au-
thorized mediators registered in the
Panel of Mediators, who are active
(they hold an exercising form of
profession, they are not executing
any disciplinary sanction, a crimi-
nal sanction and have at least 2-year
experience in mediation (since the

compliance with the Consultative
Commission’s internal rules and
regulation for one semester, which
coincides with the first, namely
with the last 6 months of the year.

MISCELLANEOUS

The professional associations
have signalled the lack of function-
ality for the CC discussion group,
asking for measures so that all
email addresses could be added to
the group. ]
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PLEA FOR MEDIATION -

INTER-HUMAN

RELATIONSHIP

SELF-ADJUSTMENT MECHANISM

,In afard de constiintd, totul e bes-

tialitate” Camil Petrescu

ornind de la ideea ci fiecare

problemd are multiple rezol-

vari §i cd, in general, starile
conflictuale nu sunt agreate, se
pune o intrebare: ar putea exista
cdi care sd prevind conflictul/situ-
atiile problematice, ar putea exista
mijloace care sa detensioneze orice
maxim conflictual intr-un timp cit
mai scurt?

Pentru a raspunde acestei intre-
bari voi folosi un exercitiu de logica:

1. Toti oamenii (fiind diferiti)

dau nastere la divergente.

2. Divergentele creeaza conflict.

De unde rezultd c: toti oamenii
pot fi in conflict.

Aparent, s-ar putea crede ci este
vorba despre un silogism, insd di-
vergentele pot conduce in aceeasi
mdsurd spre progres. Perpetuarea
starii conflictuale sau incurajarea
escaladarii conflictului, fara a avea
intentii belicoase in afirmatie, este
apanajul societétilor dezvoltate care
uziteazd forta coercitiva a legii, dar
care nu restabileste relatiile umane,
nedreptatind, real sau nu, una din
parti. Latent sau manifest, con-
flictul nu va fi asanat in conditiile
distribuirii dreptatii prin si in litera
legii, pe principiul alb-negru, atita
timp cat si legea, prin particulari-
tatile ei, indiferent de principiile
de bazd, lasa loc de interpretari, ra-
portul de forte fiind stabilit de jus-
titiabili in functie de demonstratiile
discursului oratoric §i persuasiunii
uneia sau alteia dintre parti prin in-
terpusii acestora, de cele mai multe
ori, ca strategii impersonale de atac.

Ceea ce ne defineste ca fiinte
umane sunt procesele psihice: gan-
direa, memoria, limbajul. Uitim
insd de motivatie si afectivitate in
cadrul rigid si formal al justitiei, iar
conflictul, indiferent de ramura de
drept in care-] poti situa si indife-
rent de hotarérea definitivi si irevo-
cabild ce-1 va fi solutionat, nu va fi
considerat stins cita vreme partile
nu vor fi puse in starea initiald a
raporturilor dintre ele. Afectivi-
tatea, motor universal al mersului
lucrurilor nu conteaza in fata legii.
Rece si intransigentd, alb sau negru
in rezolutii, trece cu vederea opti-
mul uman, lisand in urma, culmea!,
sentimente: dusmanie, ura, resenti-
mente i, mai grav, precedentul, ca
element de continuitate in viitoare-
le conflicte create cu intentie.

Rezumand: toti oamenii pot fi in
conflict! Preiau insé ideea ca fiecare
problemd are mai multe cai de re-
zolvare. Intelegand prin rezolvare
repunerea in stare initiala a raportu-

rilor interumane, confort, incerdere,
echilibru, cu alte cuvinte - stima
de sine pentru fiecare dintre parti.
Alternativa medierii, ca institutie
in sprijinul stingerii conflictului,
se centreazd pe certitudinea cd ac-
tivitatea umana nu este o activitate
algoritmica exactd, ci ea este pro-
vocatd, mentinutd si nuantati de
motorul personalitatii noastre, re-
prezentat de motivatie si afectivitate.

Sarind peste faptul ca si medie-
rea la randul ei este reglementatd
prin lege si are acelasi format rigid,
interpretabil deopotrivéd, prin sco-
pul si optimul finalitatii avut in ve-
dere reprezintd, din punctul meu de
vedere, ména intinsd unei societati
aflate in deriva, cadrul consilierii
relatiilor sociale la nivel national.
Simpla sesizare a populatiei cu pri-
vire la mediere si principiile de baza
ale acesteia poate retrezi la viata
constiinta individuald.

Medierea ar trebui sd fie cuprinsd
in programul national de invétare
ca premisa a civilizdrii si dezvoltdrii
statului de drept. Costurile infor-
marii despre mediere ar trebui su-
portate din bani publici, cici fiecare
dintre noi am fi beneficiarii cunoas-
terii scopului si rezultatelor ei.

Despre toate ,supapele” legisla-

»Apart from conscience, everyth-

ing is bestiality” Camil Petrescu

tarting from the idea that

each problem has multiple

resolutions and that, gene-
rally, conflict states are not enjoyed,
a question arises: could there be
some ways to prevent the conflict/
problems, could there be means to
loosen any conflict peak in a very
short period of time?

In order to answer this question,
I'will use a logical exercise:

1. All people (being different)

give birth to divergences.

2. Divergences create con-

flicts.

Therefore: all people could be in
conflict.

Apparently, we might think this
is a syllogism, but divergences can
at the same time lead to progress.
Perpetuation of the conflict state or
encouragement of conflict escalati-
on, without having bellicose inten-
tion in my statement, is the appana-
ge of developed societies which use
the coercive force of law, but which
do not re-establish human relati-
onships, doing wrong to one of the
parties. Latent or active, the conflict
will not be closed if justice is distri-
buted in the spirit of the law, on the

tive create cu adresd se afl ori din
intamplare ori prea tarziu ori nu se
afla! Pentru toate nimicurile se chel-
tuie bani publici si se face tam-tam.
Nu-mi este clar, inca, motivul pen-
tru care medierea, ca institutie in
sprijinul societétii si al membrilor i,
e lasatd intr-un con de umbré. Poate
tocmai pentru interesul ei general ...
nefiind nici una, nici alta. [
CAMELIA CLEM

Mediator

,Clem Camelia Maria, Pora
Claudia si Pantazi Paula’-

Birou de mediatori Asociati

black and white principle, as long
as the law, through its particulari-
ties, no matter its basic principles,
leaves room for interpretations, the
relation of forces being established
by the litigants depending on the
oratorical speech and the persuasi-
on of one of the two parties throu-
gh their representatives, most of the
time as impersonal attack strategies.

What defines us as human beings
is the physical processes: judge-
ment, memory, language. We for-
get however about motivation and
affectivity in the rigid and formal

frame of justice, and the conflict,
regardless of the law field or the
definitive and irrevocable decision
that solved it, will not be considered
closed as long as the parties are not
placed in the initial state of the rela-
tion between them. Affectivity, uni-
versal engine of things going well,
does not count before the law. Cold
and intransigent, black or white in
its decisions, it ignores the human
optimism, leaving behind precisely
the feelings: hate, resentment and
more seriously, the precedent, as an
element of continuity in the future
conflicts intentionally created.

Summarizing: all people can
be in conflict! Yet, I underline the
idea that each problem has several
ways to solve it. And by solving it,
I mean restoring the initial state of
inter-human relations, comfort, ba-
lance, in other words - self esteem
for each of the parties. The alterna-
tive of mediation, as an institution
supporting the termination of a
conflict, is focused on the certitude
that human activity is not an exact
algorithmic activity, but it is proved,
maintained and coloured by the en-
gine of our personality, represented
by motivation and affectivity.
Leaving out the fact that mediation
too is regulated by law and has the
same rigid format, also interpreta-
ble through its scope and finality, it
represents from my point of view
a helping hand given to a drifting
society, the frame of social relations
counselling at national level. The
simple information of population
about mediation and its basic prin-
ciples might wake up the individual
conscience.

Mediation should be included
in the national teaching curricula,
as a premise for civilising and de-
veloping the rule of law. The costs
related to the mediation informati-
on should be public money, as each
one of us would be the beneficiary
of knowing its objective and results.

We find out about all these legis-
lative “valves” intentionally crea-
ted by chance, too late, or we even
don't find out at all. Public money
is spent for all small things, stirring
waters each time. It's not clear for
me yet the reason why mediation,
as an institution supporting the so-
ciety and its members, is left in sha-
dow. Perhaps precisely for its own
general interest - it’s not one thing,
nor another. "

CaMELIA CLEM

Mediator

»Clem Camelia Maria, Pora
Claudia si Pantazi Paula”- Office of
associated mediators
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MEDIEREA - 0 POSIBILA CALE
DE MIJLOC DE SOLUTIONARE
AMIABILA SI ECHITABILA
A CONFLICTELOR

MEDIATION - A POSSIBLE
MIDDLE WAY FOR AMIABLE
AND FAIR CONFLICT
RESOLUTION

ntr-o societate in care relatiile

dintre oameni au de suferit, da-

torita faptului ca nu stim sa co-
municam cu semenii nostri si nici
sa ne acceptam reciproc, alunecam
foarte usor spre conflicte pe care le
dezvoltam, le dam o dimensiune
mult mai mare decat le au. Avem
tendinta sa vedem defectele seme-
nilor nostri, uitand ca si noi gresim.
In aceasta realitate ne trezim pur-
tati prin salile instantelor de jude-
cata pentru cele mai banale cauze.
Din acel moment adversarul devi-
ne cel mai mare si singurul dusman
pe care-] avem si suntem tentati sa
depunem, ca probe, cele mai in-
time secrete cunoscute sau auzite,
prezentate supradimensionat, mur-
dar, cu scoatere din context, doar
pentru a ne demonstra dreptatea,
infatisandu-1 pe celalat ca pe un
monstru si ca pe una din cauzele
tuturor relelor sociale, ignorand
ca de fapt si noi suntem traitori in
societatea aceasta, deci si o cauza a
problemelor ei, dar in acelasi timp
dezideratul declarat sus si tare de
fiecare dintre noi este convietuirea
intr-o societate civilizata-societate
in care este educata relatia normala
interumana. In acest context dra-
matic cu o puzderie de procese in
instante si destine zdrobite cauta
sa isi faca intrarea in aceasta soci-
etate suprastresata si saracita pecu-

Procesului in fata unei curti com-
petente, in acest fel fiind de acord
cu solutionarea oricarui conflict in
domeniul urmatoarelor ramuri de
Drept: Civil, Comercial, Familial,
Penal dupa cum prevede aceasta
lege. Intr-un process civil, in cazul

in care litigiul a fost inaintat unei
instante, atunci solutionarea prin
Mediere poate fi obtinuta la initi-
ativa partilor sau la recomandarea
Curtii, daca partile accepta.

DE CE SAALEGEM MEDIEREA?

Medierea este bine a fi aleasa ca

n a society in which human re- tions of neutrality, impartiality and

lationships suffer because we do  confidentiality.

not know how to communicate Mediation is based upon the
with our fellows or to accept each confidence of parties in the media-
other, we very easily slide to con- tor, asa person capable to ease the
flicts that we manage to expand, to negotiations between parties and
give a much more dimension than act equally for solving the conflicts,

niar, Medierea si Mediatorul, ca o metoda de solutionare a conflicte-
alternativa elegant si accesibila de lor dintre parti, deoarece dreptatea,
solutionare a multor conflicte care urmarita pur si simplu, fie si in mod
aglomereaza Instantele de judecata. justificat, poate invinge(desi nu in-
totdeauna)dar nu poate convinge.

DESPRE MEDIERE: acolo unde se obtine dreptatea, cel
Potrivit art. 1 al Legii 192/2006, considerat “drept”il anihileaza in
modificat de Legea 370/2009, Me- mod legal juridic pe cel considerat
dierea reprezinta o modalitate de “nedrept’, dar relatia este iremedia-
solutionare a conflictelor pe cale bil compromisa, devine imposibila

amiabila, cu ajutorul unei terte per-
sonae specializata ca Mediator, in
conditii de neutralitate, impartiali-
tate si confidentialitate.

Medierea se bazeaza pe increde-
rea partilor in Mediator, ca persoa-
na capabila sa faciliteze negocierea
dintre parti sis a actioneze in mod
egal pentru rezolvarea conflictului,
prin identificarea unei solutii mu-
tual, eficiente si durabile.

Potrivit art. 2 al Legii Medierii,
un alt aspect esential al Procedurii
Medierii este baza voluntara a ape-
lului la Mediere in oricare din faze-
le litigiului, adica inainte, in timpul
sau dupa Procesul din Instanta. Nu-

existenta chiar unei relatii amiabile
nedusmanoase.

Putem spune ca prin Mediere
castiga ambele parti, fara ca partea
vatamata sa-si piarda drepturile. In
procesul de Mediere partile casti-
ga timp comparativ cu un proces
in Instanta care dureaza luni sau
chiar ani, Medierea se realizeaza, in
general, pe parcursul unei sedinte-
maxim doua a cate doua-trei ore
fiecare, in functie de complexitatea
cazului numarul de sedinte se poa-
te prelungi. Costurile Medierii sunt
incomparabil mai mici decat in ca-
zul unui proces judiciar.

Intr-un cabinet de Mediere sunt

mai in cazul in care Legea prevede prezente partile si mediatorul, at-
altfel, partile, persoane fizice sau ju- mosfera este relaxata nefiind apasa-
ridice, pot apela la Mediere in mod  te de solemnitatea si rigiditatea din
voluntar, inclusiv dupa inceperea salile de judecata. Mediatorul, in

]

needed. We have the tendency to
notice our fellows’ weaknesses, for-
getting that we too make mistakes.
In this reality, we found each other
dragged to court for any kind of mi-
nimal causes. From that moment
on, the adversary becomes the only
and the biggest enemy we have and
we are tempted to reveal as eviden-
ce the most intimate secrets that we
know or heard about, which are
presented in an oversized, unfair
light, only to prove ourselves we
are right and trying to describe the
other as a monster and the source
of every social evel. We do this by
ignoring the fact that we too live
in the same society, thus we are
too a cause of its problems, but at
the same time the wish we all brag
about is the cohabitation in a civi-
lized society - a society in which a
normal inter-human relationship
is educated. In this dramatic con-
text, with lots of trials in courts
and broken destinies, Mediation
and Mediator try to access this very
stressful and poor society, as an
elegant and accessible alternative
for solving the numerous conflicts
that crowd the courts of law.

ABOUT MEDIATION:

According to art. 1 of Law
192/2006,  modified by Law
370/2009, mediation represents a
way to solve conflicts amiably, with
the help of a third party, speciali-
zed as a mediator, under the condi-

by identitying a mutual, efficient
and durable solution.

According to art. 2 of the Medi-
ation Law, another essential aspect
of the mediation procedure is the
voluntary appeal to mediation in
any phase of the litigation, namely
before, during or after the court tri-
al. Only if the law says differently,
the parties, individuals or legal
entities, can turn to mediation vo-
luntarily, including after the start

| of the court trial, this way agreeing
~ with the resolution of any conflict

in the following law areas: civil,
commercial, family, criminal areas,
as stipulated by the law. In a civil
trial, if the litigation was submitted
to the court, the mediation reso-
lution could be obtained at parties’
request or at Court’s recommenda-
tion, if parties agree.

WHY SHOULD WE CHOOSE
MEDIATION?

Mediation is good to be chosen
as a way to resolve conflicts betwe-
en parties, because justice, simply
targeted, even reasonably, could
win (although not always), but
could not persuade. Where justi-
ce is obtained, the one considered
“right” legally annihilates the one
considered “not right, ” and the
relationship is irremediably com-
promised, and even an amiable,
not hostile relationship becomes
impossible.

We may say that, through me-
diation, both parties win, without
the harmed one losing its rights. In
the mediation process, the par-
ties gain time, as compared to a
court trial which takes months or
even years. Mediation is usually
performed in one, two meetings
of 2-3 hours each, and depending
on the complexity of the case the
number of meetings might extend.
Mediation’s costs are incomparable
smaller than a classical court trial.

In a mediation office, there are
present the parties and the media-
tor, the atmosphere is relaxed, wi-
thout the solemnity and rigidness
found in the courts of law. The
mediator, according to the law, is
neutral and impartial.  Through
his professional abilities, he tries
to create a dialogue and leads the



spiritul legii, este neutru si inpar-
tial. El, prin abilitatile sale profesi-
onale, cauta realizarea unui dialog
si conduce sedinta de mediere in
asa fel incat sa gaseasca impreuna
cu cei implicati o cale de impacare
unanim acceptata.

Putem vedea Medierea si ca o
arta juridica, deoarece ea incura-
jeaza, nu descurajeaza comunica-
rea dintre parti, tinand cont si de
parcticularitatile de personalitate
ale acestora.

De exemplu, un proces in In-
stanta se sprijina numai pe dovezi,
probe. In timp ce un judecator,
avocat, procuror nu caufa sa cu-
noasca, neaparat, particularitatile
emotionale ale persoanelor aflate
in conflict, temperamentele lor.
Un mediator va cauta sa afle aceste
particularitati, pentru a sti ce fel

de cuvinte sa evite, ce fel de tona-
litate a vocii sa nu foloseasca, cum
sa detensioneze atmosfera si sa o
relaxeze, conditii esentiale pentru
initierea unui dialog constructive.

Rolul Mediatorului este de a
facilita comunicarea dintre parti
pentru ca acestea sa adopte intr-
un timp mai scurt si in mod liber
propriile decizii, potrivit interese-
lor si nevoilor personale.

Se poate spune ca un adversar
“anihilat” intr-un proces din In-
stanta este o relatie pierduta defi-
nitiv, pe cand , prin Mediere relatia
se pastreaza datorita procedurii de
a oferi rezultate care sa fie cele mai
convenabile pentru ambele parti
aflate in conflict. "

LAURENTIU GEORGE GARCEA
Mediator

mediation meeting so that the par-
ties reach a unanimously accepted
reconciliation.

We could also see mediation as a
legal art, as it encourages, instead
of discouraging, the communica-
tion between parties, also taking
into account their personalities.

For instance, a court trial is ba-
sed only on evidence, and a judge,
lawyer or prosecutor does not ne-
cessarily try to know the emotio-
nal particularities of the persons
in conflict, their temperament. A
mediator will search for these par-
ticularities, in order to know what
words to avoid, what voice tone to
use, how to loosen the atmosphere,
these being essential conditions to
start a constructive dialogue.

The mediator’s role is to facilita-
te communication between parti-
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es, so that they may adopt as soon
as possible their own decisions,
according to their personal needs
and interests.

One may say that an adversary

“annihilated” in a court trial is a rela-

tionship lost for good, while throu-
gh mediation, the relationship is
preserved, due to the procedure of
offering the most suitable results for
both parties in a conflict. "

LAURENTIU GEORGE GARCEA
Mediator

PENTRU MEDIATORI $1DOAR OCHI-
LOR LOR, INTRU LECTURA: EFECTE
COLATERALEALE LEGII MEDIERII

FOR MEDIATORS AND FOR THEM
ONLY, FOR READING: COLLATER-
AL EFFECTS OF MEDIATION LAW

edierea, arta a dialogului

asertiv si a colabordrii inte-

rumane intru propovidui-
rea binelui universal, caci, “ce este
lumea fird conflict?”, a apérut in
anul de gratie 2006, gratie Uniunii
Europene ce trasa linii clare de re-
forma in sistemul juridic. Si tocmai
ca un sarpe incélzit la san, focarul
discordiei a crescut in mijlocul ei.
Mediatorii, instruiti intru spiritul
principiilor guvernante ale medi-
erii, intempestiv, din considerente
mai mult sau mai putin obiective,
inrolandu-se in tabere, au desavar-
sit un adevarat razboi. Futil!

Intr-un tabloid monden intreaga
imagine ar fi putut cdpata prima
pagind, ar fi fost preluatd de in-
treaga brangd media si.... cost zero,
publicitatea si notorietatea ar fi fost
asigurate gratis! Bonus, in mod cert,
intreaga tevaturd mediatica ar fi
scos i cateva nume reprezentative
pe frontispiciu. Nu era cazul!

Se poate sd se fi inteles aiurea
ideea de bazd si sa nu se fi facut le-
gitura intre conceptul de mediere
si mediatori. Se poate s se fi apelat
intentionat la acet truc ieftin din
lipsd de fonduri... In acelasi timp
se poate si se fi sirit cu vederea
in selectia mediatorilor evaluarea
gradului de profunzime a cunos-
tintelor asimilate si nu reproduce-
rea lor mecanicd. Fard o educatie
intelectuald adecvatd, instruirea nu
se poate considera a fi eficientd, in
vederea obtinerii efectului scontat.

Cu permisiunea dumneavoastra,
subliniez parte din calititile irefu-
tabile ale mediatorului in scopului
crearii unei imagini favorabile, de
incredere, medierii:

- capacitatea de autoanalizd si

plasarea corecta in plan. Existd sen-
timente care pot fi educate si care
sunt utile in procesul de formare si
autoformare, acestea fiind in stran-
sa corelare cu unele elemente moti-
vationale, cum ar fi: dragostea fata
de munci si profesia aleasd, senti-
mentul datoriei si responsabilitati,
sentimentul demnitatii personale si
a increderii in fortele proprii, senti-
mentul rusinii si al remuscérii, sen-
timentul de bucurie etc.

- capacitarea de a imbina teoria cu
practica. Medierea nu se limiteazd
la simpld inmagazinare a informa-
tiilor §i cunostintelor dobandite in
procesul de formare sau la simpla
stocare in memoria si nici la simpla
reproducere din memorie. In prac-
ticd aceastea capata valente speciale,
demonstreaza capacitati si abilitati
vocationale, care recomanda atat
medierea cat si mediatorul.

- capacitatea coreldrii motivatiei
personale cu scopul general al me-
dieril. In procesul de autorealizare
si afirmare prin succes nu trebuie
activate metode si procedee care sa
aducd atingere principiilor intrin-
seci ale medierii, teoria care postu-
leaza faptul scopul scuza mijloacele
este nociva si conduce spre situatii
greu de gestionat.

Mi intreb, retoric fireste, cati
dintre noi gandesc medierea si-o
considera fel de a fi.

Cé-i diferenta intre ce spune
popa si ce face popa.... tine de popa!
Chestiune de constiintd! "

CAMELIA CLEM

Mediator

,Clem Camelia Maria, Pora
Claudia si Pantazi Paula’- Birou de
mediatori Asociati

ediation, the art of the as-

sertive dialogue and inter-

human collaboration for
the spread of universal good, be-
cause “what is world without a
conflict?” appeared in 2006, thanks
to the European Union, which di-
rected clear lines for the reform of
the legal system. Precisely like a
viper cherished in one’s bosom, the
focus of dispute ascended inside it.
Mediators, trained in the spirit of
governing principles of mediation,
due to more or less objective rea-
sons, have suddenly joined camps,
and mastered a true war. Futile!

In a tabloid, the whole image
could have captured the front page,
could have been taken over by the
entire media branch and...zero
costs, advertisement and popularity
would have been assured for free!
Certainly, as a bonus, the entire
media scandal would have surfaced
some representative names. It was
not the case!

The main idea might have been
understood badly and the connec-
tion between the mediation concept
and mediator might have failed. It’s
also possible that this cheap trick
was used because of no funds...At
the same time, when selecting the
mediators, there might have been
overlooked the evaluation of true
knowledge, not of a mechanical
playback. Without an adequate in-
tellectual education, training can-
not be considered efficient for the
aimed purpose.

With your permission, I would
underline a part of the irrefutable
qualities of mediators in creating a fa-
vourable, worthy image of mediation:

- The self-analysis capacity and

correct placement in a context.
There are feelings which can be ed-
ucated and which are useful in the
training and self-training process,
these being highly connected with
some motivational elements, such
as: love for work and profession
chosen, sense of duty and responsi-
bility, sense of personal dignity and
trust in own forces, sense of shame
and remorse, sense of joy etc.

- The capacity to combine theory
and practice. Mediation is not limit-
ed only to simple storage of informa-
tion and knowledge acquired during
the training or just a simple mental
storage, nor a simple memory ex-
ercise. In practice, they gain special
meaning, prove vocational capaci-
ties and abilities, which recommend
both the mediation and the mediator.

- The capacity to correlate per-
sonal motivation with the general
purpose of mediation. In the self-
making process and recognition
through success, there must not be
activated the methods and means
that bring disadvantages to the in-
trinsic principles of mediation, the
theory which postulates that “the
end justifies the means” is harmful
and leads to situations that are hard
to manage.

I wonder how many of us think me-
diation and consider it a way of being.

That there is a difference be-
tween what the priest says and what
the pries does...it depends on the
priest! Is a matter of conscience! m

CAMELIA CLEM

Mediator

,Clem Camelia Maria, Pora
Claudia si Pantazi Paula”- Office of
associated mediators
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CONFERINTA "MEDIEREA iN SO-
CIETATEA ROMANESCA DE AZI"

"MEDIATION IN TODAY’S ROMA-
NIAN SOCIETY" CONFERENCE

CUMAFOST...., PE SCURT.

niunea Nationala a Media-
U torilor din Romania Filiala
Brasov a reunit, vineri 29
aprilie 2011, la Brasov in cadrul
primei editii a conferintei “Medi-
erea in societatea romaneasca de
azi” avand ca scop promovarea
institutiei medierii §i a profesiei de
mediator in judetul Brasov, dar si in
restul tarii, personalitati de marcd
ale Consiliului de Mediere, ale Uni-
unii Nationale a Mediatorilor din
Romania, ale Institutiei Prefectului,
ale Primdriei Municipiului Bra-
sov, ale Instantelor, ale Parchetelor,
ale Camerei Notarilor Publici, ale
Centrului de Mediere Craiova, ai
Revistei Romane de Consultants,
ale Politiei din Judetul Brasov si
Judetul Covasna, ale Jandarmeriei,
ale Baroului Brasov, ale Garzii de
Mediu, ale Agentiei de Protectie a
Mediului, ale Inspectoratului Sco-
lar, ale Camerei de Comert si In-
dustrie Brasov, ale Curtii de Arbitaj
de pe langa Camera de Comert si
Industrie Brasov, ale Agentiei Na-
tionale de Cadastru si Publicitate
Imobiliara Brasov, ale Bincii Ro-
mane de Dezvoltare, magistrati si
reprezentanti ai profesiilor liberale,
al societatii civile, precum si media-
tori veniti din toate zonele tarii.
Ministrul Justitiei Catalin Mari-
an Predoiu, prin prezenta la lucra-
rile conferintei a secretarului de
stat Lidia Barac a salutat eforturile
mediatorilor pentru promovarea
agresiva a institutiei medierii si a
profesiei de mediator, incurajandu-
i i ardtindu-le sustinerea sa.

litate de realizare a consensului in
situatiile conflictuale, cu atit mai
mult cu cat in actualul context poli-
tico-economic european, conflicte-
le, indiferent de natura lor, produc
pierderi semnificative atat in dome-
niul economic, cit §i in domeniul
socio-politic, astfel medierea fiind
cea mai buna alternativé la justitia
clasica.

Conferinta organizata de catre
Uniunea Nationald a Mediatorilor
din Romania Filiala Brasov, un real
succes pentru promovarea institu-
tiei medierii si a profesiei de me-
diator in judetele Brasov, Covasna,
dar si in restul tarii, propune socie-
tatii romanesti, abordarea unei noi
mentalititi in care medierea sa fie
temelia unei societdti civilizate mo-
derne, avind in vedere ca solutia
obtinutd prin procedura medierii

Personalitatile de marca prezente
la conferintd, prin prelegerile lor au |

evidentiat faptul ca medierea are un

rol social complex si face parte inte- |

granta din societatea civilizatd mo-
dernd, avantajele medierii fiind re-
marcate intr-un firesc necontestat.
Din interventiile participantilor
s-a desprins ideea ca in mai putin
de un an de la infiintare, UNMR Fi-
liala Brasov a reusit sd facd simtita
prezenta medierii, prin crearea si
sustinerea unei imagini favorabi-
le a mediatorului profesionist in
judetul Brasov, dar si in restul tarii.

In cadrul conferintei s-a prezen- §&

tat, in premiera, proiectul "Medie-
rea: Remediul social’, sustinut de
Constantin Adi Gavrila, director
general Centrul de Mediere Cra-
iova, in colaborare cu judecator dr.
Denis Gabriela Ghervase presedin-
te judecatoria Craiova -manager
proiect, avand ca obiect organiza-
rea unor seminarii de informare in
domeniul medierii, pentru repre-
zentati ai sistemelor sociale.
Evenimentul a reusit sa prezinte
medierea ca fiind principala moda-

modeleazd comportamentele per-
sonale si sociale ale partilor care
decid in propriul conflict. ]

DANIELA MARIA SiRBU
Mediator
Presedinte UNMR Filiala Brasov

HOW IT WAS...BRIEFLY

he National Union of Medi-
Tators from Romania, Brasov

Branch, gathered on Friday,
April 29, 2011 in Brasov, at the
first “Mediation in today’s Roma-
nian society” conference, aimed at
promoting mediation and mediator
profession in Brasov County and
the rest of the country. It was atten-
ded by important personalities re-
presenting the Mediation Council,
the National Union of Mediators
from Romania, the Prefecture in-
stitution, the Brasov Municipality,
the Courts, the Prosecutors Ofh-
ces, the Chamber of Notary Public,
the Craiova Mediation Centre, the
Romanian Consultancy Magazine,
the Brasov County Police, the Gen-
darmerie, the Brasov Bar, the En-
vironment Control, Environment

beral professions, of civil society, as
well as mediators coming from all
over the country.

Justice Minister Catalin Marian
Predoiu, through his state secretary
Lidia Barac attending the conferen-
ce, saluted the mediators’ efforts for
aggressive promotion of mediation
institution and the mediator profes-
sion, encouraging them and show-
ing all his support.

The speeches of the personalities
attending the conference highligh-
ted that mediation has a complex
social role and that it is a part of
a modern civilized society, the
advantages of mediation being re-
cognized beyond any doubt.

The participants’  discourses
showed that, in less than a year sin-
ce its establishment, UNMR Brasov
Branch managed to raise aware-
ness on mediation, by creating
and supporting a favorable image
of professional mediator in Brasov
County, as well as the rest of the
country.

The conference also had a premi-

¥ ere, namely the presentation of the

project “Mediation: Social remedy;
held by Constantin Adi Gavri-
la, general director of the Craiova
Mediation Centre, in collaboration
with judge Denis Gabriela Gherva-
se, president of the Craiova Court
- the project manager, aimed at or-
ganizing information seminars in
mediation field, for representatives

- of social systems.

The event managed to present
mediation as being the main way to
achieve a consensus in conflict si-
tuations, especially that the current
European political and economic
context and its conflicts, regardless
of their nature, lead to significant
losses both in economic and the
socio-political field, thus mediation
is the best alternative to classical
justice.

The conference organized by the
National Union of Mediators from
Romania, Bragov Branch, proved to
be a real success for the promotion
of mediation institution and the
mediator profession in Brasov, Co-

~vasna counties, but also in the rest

Protection Agency, the School In-
spectorate, the Bragov Chamber of
Commerce and Industry, the Arbi-
tration Court, the Brasov National
Cadastre and Registration Agency,
the Romanian development Bank,
by judges and representatives of li-

of the country. It proposes the Ro-
manian society a different approach
of a new mentality, in which medi-
ation is the ground of a modern
civilized society, considering the
fact that the mediation procedure
shapes up personal and social be-
haviors of the parties who decide
for their own. ]

DANIELA MARIA STRBU
Mediator

President of the UNMR Brasov
Branch




MANAGEMENTUL
CENTRULUI DE MEDIERE
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THE MANAGEMENT
OF THE MEDIATION CENTRE

rin prezentul articol nu do-
P resc nici pe departe sa creez

un model demn de a fi urmat.
Scopul mesajului meu este doar de
a face cunoscut colegilor mediatori
ceea ce noua, la Braila, ni s-a parut
a fi o cale demna de urmat in acest
inceput de drum pentru mediere.

In primul rdnd am incercat sa
identificam care este interesul si
scopul prioritar al nostru ca medi-
atori organizati intr-o asociatie si
totodatd care sunt modalitatile cele
mai eficiente si accesibile de a pro-
mova interesele si scopurile noastre
comune.

Evident ca, daca in ceea ce pri-
veste interesele si scopurile comune
si prioritare ele se regasesc in vocile
majoritatilor mediatorilor, acestea
fiind : promovarea, sprijinirea, stu-
diul si practica medierii, populari-
zarea medierii in Romania, apro-
fundarea si intelegerea procedurii
de mediere ca parte integranta din
procesul de pregitire profesiona-
la continua a mediatorilor, insa in
ceea ce priveste cdile sau metodele
prin care realizam parte din obiec-
tivele mai sus enuntate nu sunt
intotdeauna comun impartasite si
acceptate.

In ceea ce ne priveste am ales sa
promovam medierea institutiona-
lizand-o si am ales sa facem acest
lucru chiar daca aparent el este in

dezavantajul dezvoltarii individua- [7

le a practicii medierii de catre fieca-
re membru asociat.

multe exemple demne de urmat in
tara, nu acelasi lucru il pot spune si
despre exercitarea colectiva a acti-
vitatii de mediere sub forma insti-
tutionalizata.

In cele ce urmeazd voi prezenta
succint modalitatea practica in care
se exercita profesia de mediator in
cadrul Centrului de Mediere Braila.

Centrul de Mediere Braila functi-
oneaza ca institutie permanenta de
mediere, avand in program zilnic
de 8 ore, avand asigurat un secre-
tariat tehnic permanent, spatii de
desfasurare a sedintelor de mediere,
logistica de comunicatii, imprima-
rea si arhivarea documentelor.

In cadrul CM.B. isi desfasoara
activitatea ca mediatori permanen-
ti toti membrii asociatiei care sunt
mediatori autorizati de Consiliul de
mediere, acestia fiind listati in func-
tie de optiunile exprimate chiar si
pentru anumite specializari.

Unul din principiile cele mai im-
portante care asigura desfisurarea
normala a activitatii centrului de
mediere ca institutie cu activitate
permanenta este acela ca membrii
asociati aflati pe lista mediatorilor
autorizati ai CMB nu sunt promo-
vati individual cu formele proprii
de exercitare a profesiei, numar de
telefon sau adresa, partile avind la
dispozitie doar informatii legate de

Motivele care ne-au strans im- |

preuna in jurul acestei idei tin atat
de mentalitatea comunitatii in care
ne desfasuram activitatea cat si de
resursele mai mult decat modeste
de care beneficiam .

In ceea ce priveste mentalitatea
oamenilor am constatat ca incre-
derea acestora este afectata de un
recul puternic ale reminiscentelor
etatiste si care se mentine viu in
memoria colectiva a societatii.

Cu alte cuvinte am constatat ca
este inca foarte dificil sa capeti in-
crederea oamenilor prezentandu-te
ca o entitate privata, oamenii find
inca reticenti la tot ceea ce este pri-
vat, particular.

Per a contrario am vazut des-
chiderea oamenilor sau diverselor
autoritati cu care am intrat in relatii
de colaborare atunci cind ne pre-
zentam ca o institutie.

De asemenea nu este de ignorat
si avantajul financiar pe care ti-1 da
reunirea mediatorilor activi si cu
disponibilitatea de a munci alaturi
unul langa celalalt pentru promo-
varea unui scop comun.

Daca in ceea ce priveste colabo-
rarea colectiva in privinta activita-
tii de promovare a medierii exista

identitatea acestora, specializiri sau
pregitire profesionala - aceasta nu
exclude posibilitatea ca mediatorii
aflati pe lista C.M.B. sa nu isi poate
exercita profesia in cadrul propriei
forme de exercitare independent
de activitatea pe care o desfasoara
laCM.B.

Medierile deferite de persoane
particulare sau diverse institutii
(Judecitorie, Tribunal) Centrului
de Mediere se desfasoara exclusiv la
sediul centrului dupa regulamentul
de procedura adoptat de adunarea
generala a asociatiei.

B y this article, T hardly wish to
create a model worth to be
followed. The purpose of my
message is to present to mediator
colleagues what we, in Braila, dis-
covered to be a dignified path to
follow in this early stage of media-
tion.

First of all, we have tried to iden-
tify the interest and our main pur-
pose as mediators organized in an
association and also which are the
most efficient and accessible ways
to promote our mutual interests
and purposes.

It is obvious that the common
interests and purposes are found
among most of the mediators: pro-
motion, support, study and prac-
tice of mediation, popularization
of mediation in Romania, deeper
knowledge about the mediation
procedure as integrant part in
the mediators continuous profes-
sional training process. However,
the ways or methods by which the
above-mentioned objectives are
implemented are not always com-
monly shared and accepted.

Concerning us, we have chosen
to promote mediation by institu-
tionalizing it and we chose to do so
even if apparently it brings a disad-
vantage to individual development
of mediation practice by each asso-

ciate member.

The reasons that brought us to-
gether around this idea are related
to the mentality of the community
we act in and the modest resources
that we hold.

Regarding the people’s mentality,
we have noticed that their confi-
dence is affected by a strong reac-
tion to the etatism reminiscences
and which continues to be alive in
society’s collective memory.

In other words, we have noticed
that it is still very difficult to gain
people’s trust by presenting your-

self as a private entity, people still
being reticent to private, particular
notions.

Per a contrario, I have observed
the openness of people or different
authorities when presenting our-
selves as an institution.

Also, it's worth mentioning the
financial advantage given by the
reunion of active mediators, willing
to work side by side to promote a
mutual purpose.

Unlike the multiple examples of
collective collaboration on promot-
ing mediation across the country, I
cannot say the same about the col-
lective practising of the mediation
activity under the institutionalized
form.

Further on, I will briefly present
the practical mode of the mediator
profession within the Bréila Media-
tion Centre.

The Bréila Mediation Centre
functions as a permanent media-
tion institution, with a daily sched-
ule of 8 hours, with a permanent
technical secretariat, rooms for me-
diation meetings, communication
logistics, printing and document
archive services.

Within the CMB, all members
of the association who are author-
ized by the Mediation Council act
as permanent mediators, they be-
ing listed depending on the options
mentioned, even for certain spe-
cializations.

One of the most important prin-
ciples that assure the proper activ-
ity of the mediation centre as an
institution with permanent activity
is that the associate members from
the list of CMB's authorized media-
tors are not promoted individually,
with their own forms of exercising
the profession, telephone number
or address, parties only having in-
formation about their identity, spe-
cializations or professional training

- this does not exclude the possibil-
ity for the mediators of CMB lists to
exercise the profession within own
form, independently of the activity
held in CMB.

The mediations assigned by dif-
ferent individuals or institutions
(Court, Tribunal) to the Mediation
Centre are exclusively held at the
Centres headquarters, in accord-
ance with the procedure regulation
adopted by the association’s general
assembly.

Yes, a procedure regulation, be-
cause it was obvious the necessity
to set mandatory rules to provide
order, balance, transparency, to
provide professional standards that
should reassure the parties which
turn to the services of the media-
tion centre that they would find
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Da, regulament de procedura
a centrului pentru ca evident era
necesar un set de reguli obligatorii
care sa asigure ordinea, echilibrul ,
transparenta, un standard profesio-
nal care sa asigure partile ce apelea-
zd la serviciile centrului de mediere
ca vor gasi aici un mod profesionist
de lucru, universal recunoscut.

In acest fel realizam totodatd si
un cadru previzibil si usor de ur-
mat pentru toti colegii mediator ce
activeazd in cadrul centrului.

Regulamentul de procedura a
centrului stabileste modalitatea de
contactare a partilor, de alegere a
mediatorului de parti sau de citre
centru in cazul in care partile nu o
fac si, nu in ultimul rand, costurile
administrative si onorariile media-
torilor.

Desi aparent rigid si complicat la
prima vedere consider ca organiza-
rea exercitdrii medierii in centrele
de mediere este unul dintre cele
mai eficiente mijloace de creare a
unui standard profesional al medi-
atorilor.

Aceasta nu numai pentru moti-
vele invocate mai sus dar si pentru
ca profesia de mediator se afla intr-
o faza incipienta a dezvoltirii sale
cu o ascensiune foarte rapida in
comparatie cu alte state (in USA a
aparut in urma cu 30 de ani, in UK
in urma cu aproximativ 20 de ani),
dezvoltarea sa individuala putand
sa se realizeze haotic si neprofesio-
nist. n

IORDAN AURELIAN-ANTONIO
Mediator

here a professional business mode,
universally recognized.

This way, we also create a pre-
dictable and easy to follow frame-
work for all mediator colleagues
which act inside the centre.

The Centre’s procedure regula-
tion establishes the way in which
parties are contacted, how the me-
diator is chosen by the parties or
by the centre itself if parties failed
to do so, and nonetheless, the ad-
ministrative costs and the media-
tors’ fees.

Although apparently rigid and
complicated at a first glance, I be-
lieve that the organization of me-
diation process in the mediation
centres is one of the most efficient
ways to create a professional stand-
ard of mediators.

Not only for the reasons above
mentioned, but also for the fact
that the mediator profession is
currently in an early stage of its
development, with a very quick
ascension compared to other states
(in the USA, mediation appeared
30 years ago, in UK about 20 years
ago), and its individual develop-
ment might be chaotic and unpro-
fessional. "

IORDAN AURELIAN-ANTONIO
Mediator

MEDIEREA CA SOLUTIEALTERNATI
VA DE REZOLVAREA DISPUTELOR

MEDIATION AS AN ALTERNATIVE SO-
LUTION IN DISPUTE RESOLUTION

STUDIU DE CAZ:
IRLANDA DE NORD.

rlanda de Nord este un spatiu

geografic si politic destul de vi-

zitat de stiintele sociale: o istorie
complicata, relatii internationale
complexe, studii culturale si sociale,
sociologia si psihologia conflictului,
studiul terorismului si conflictelor
civile deschise in interiorul Uniu-
nii Europene, drept international si
sistem judiciar anglo-saxon mereu
revizitate pentru stabilirea echili-
brului intre drepturi fundamentale
si siguranta publice, teoria revizuita
a federatiilor, intr-un sistem hibrid.
Nordul insulei irlandeze, disputat
atat in interiorul sau cat si din ex-
terior intre Regatul Unit si Repu-
blica ofera si exemple remarcabile
pentru modul in care medierea este
folosita la nivel local in aplanarea
conflictului.

Pentru a exemplifica modul in
care medierea se pune in slujba co-
munitatilor, cu un succes evident
relativ, am ales sa prezint cazul
unui oras nord-irlandez. El pune in
evidenta abordarea bottom-up in
managementul conflictelor politice
si civile. O abordare foarte dificila si
care necesita foarte mult timp, dar
care are mai multe sanse de reusita
decét acordurile la nivel inalt. Sus-
tin asadar necesitatea si utilitatea
folosirii medierii la nivel local in
conflictele politice si civile, ca un
inceput si o baza pentru aplanarea
unor conflicte vechi si puternic an-
corate in societatile lor.

La inceputul anilor 1960, comu-
nitatea catolica s-a organizat, pen-
tru a cere oprirea abuzului, atat din
punct de vedere economic, cit si
politic, exercitat de catre comunita-
tea protestanta. Opt ani mai tarziu,
comunitatea formata din catolici
incepe sa se organizeze ca 0 misca-

re non-violenta, pentru a-si apara
drepturile civile, dar incercarile lor
de a produce schimbari pasnice au
avut ca rezultat doar ciocniri vio-
lente cu autoritatile din Irlanda de
Nord, dar si cu o parte a comunita-
tii protestante. Puterea politica era
preluata in mare parte de unionisti-
partea protestanta si tot unionistii
erau cei care faceau parte din poli-
tia Irlandei de Nord.

Aceste ciocniri violente au con-
dus la insurgenta Armatei Republi-
cane Irlandeze (IRA), organizatie
paralimilitara nationalista (natio-
nalistii reprezentau partea catolica)
care a fost creata in 1919 pentru a
combate autoritatea britanica din
Irlanda de Nord, avind ca scop
obtinerea independetei de Regatul
Unit si dorinta de a fi uniti cu Re-
publica Irlanda. In 1969 se ajunge la
o situatie problematica, in urma ca-
reia securitatea din Irlanda de Nord
se agraveaza rapid si astfel, sunt
chemate fortele britanice in ajutor,
pentru a mentine legea si ordinea.

Principala cauza a conflictului
din Irlanda de Nord are legatura cu
aspiratiile divergente ale celor doua
comunitati: pe de-o parte, dorinta
comunitatii catolice ca Irlanda sa fie
Unita, iar de cealalta parte, dorinta
comunitatii protestante de a rama-
ne parte a Regatului Unit. Dupa
cum putem observa, cauzele sunt
complexe, iar solutiile divergente.

In ceea ce priveste relatia dintre
parti, aceasta este caracterizata de
asimetrie: majoritatea protestanta
si minoritatea catolica si catolicii
vs. unionistii care au fost sprijiniti
o lunga perioada de timp de catre
Guvernul Britanic. Catolicii au
refuzat mult timp sa se implice in
viata politica, aceasta fiind o conse-
cinta a dominatiei britanice in gu-
vernarea Irlandei de Nord.

CASE STUDY:
NORTHERN IRELAND

orthern Ireland is a geo-

graphic and political area

frequently visited by social
sciences: intricate history, complex
international relations, cultural and
social studies, the sociology and
psychology of conflict, research of
terrorism and open civil conflicts
within the European Union, inter-
national law and an Anglo-Saxon
legal system always revisited in or-
der to strike a balance between fun-
damental rights and public safety,
a revised theory of federations, in
a hybrid system. The north of the
Irish island, claimed, both from
within and from outside, by the
United Kingdom and the Republic,
also provides remarkable examples
of how mediation is used at a local
level in conflict conciliation.

For an example of how media-
tion is used to serve communities,
with relative evident success, we
have chosen the case of a Northern
Irish city. It brings to the fore the
bottom-up approach in political
and civil conflict management. This
is a very difficult approach, which
requires time, but stands more
chances to succeed than high-level
agreements. We argue therefore for
the need and usefulness of using lo-
cal mediation in civil and political
conflicts, as a starting point and a
basis for the appeasement of old
and deeply rooted conflicts.

In the early 1960s, the Catholic
community organised to demand
an end to the economic and politi-
cal abuse exerted by the Protestant
community. Eight years later, the
Catholics joined forces into a non-
violent movement, aimed to protect
their civil rights, but their attempts
to induce peaceful changes only

resulted in violent clashes with au-
thorities in Northern Ireland, and
with part of the Protestant commu-
nity. The political power was largely
held by Unionists - the Protestant
side - and Unionists were also
members of the Northern Ireland
police.

These violent clashes led to the
insurgence of the Irish Republican
Army (IRA), a nationalist paramili-
tary organisation (where the nation-
alists represented the Catholic side),
established in 1919 to fight the Brit-
ish rule over Northern Ireland, with
the goal of obtaining independence
from the United Kingdom and the
wish to join the Republic of Ireland.
In 1969, as the situation became
problematic, security in Northern
Ireland quickly worsened and Brit-
ish forces were called to help main-
tain the law and order.

The root cause of the conflict in
Northern Ireland has to do with
the diverging aspirations of the
two communities: on the one hand,
the dream of the Catholic commu-
nity for a united Ireland, and on the
other hand, the desire of the Prot-
estant community to remain part
of the United Kingdom. As we can
see, the causes are complex and the
solutions, divergent.

As regards the relations between
parties, this is defined by asym-
metry: a Protestant majority and a
Catholic minority, and Catholics
vs. Unionists, the latter having long
been supported by the British gov-
ernment. For a long time, Catholics
would not get involved in the politi-
cal life, as a consequence of the Brit-
ish rule over Northern Ireland.

As concerns the perceptions on
the causes and nature of the con-
flict, the old nationalist reading was
in terms of Great Britain vs. Ireland.



Privind perceptiile legate de ca-
uzele si natura conflictului, vechea
interpretare nationalista era privita
sub forma Marea Britanie vs. Irlanda.
Astfel, nationalistii ii invinovateau pe
britanici pentru Irlanda divizata.

Pe de alta parte, interpretarea
unionistilor era cu totul alta: Re-
publica Irlanda vs. Irlanda de Nord.
Liderii unionisti au creat si menti-
nut doua mituri; potrivit primu-
lui, republicanii reprezinta cel mai
mare risc in procesul de pace, in
general, si pentru comunitatea uni-
onista, in particular. Potrivit celui
de-al doilea: gruparile paramilitare
unioniste sunt doar in defenesiva,
far rezultatul a fost acela ca dus-
mania Asociatiei Apararii Ulster a
dus la violente care au afectat deo-
potriva comunitatea nationalista si
comunitatea unionista.

Avem deci opinii diametral opu-
se, induse in constiinta colectiva a
fiecareia dintre parti de secole.

Problema paradelor din Irlanda
de Nord ridica provocari speciale
pentru procesele de mediere pentru
ca reprezinta manifestari ale unui
conflict indelungat, cu radacini
adanci Dificultatile apar pentru ca
disputele sunt parte a unui conflict
politic extins.Violentele asociate cu
paradele afectau conflictul la nivel
national si erau impulsionate de
contextul dezvoltarilor politice.

Datorita violentelor si extinderii
conflictului, Reteaua de Mediere
din Irlanda de Nord a incercat sa
promoveze interventia unei a treia
parti in conflict si sa aduca la cu-
nostinta populatiei ca exista si me-
tode alternative de interventie.

Orasul Derry/ Londonderry este
al doilea mare oras din Irlanda de
Nord, cu o lunga istorie a conflic-
tului; Raul Foyle desparte orasul,
impartindu-l in partea vestica, care
este predominant catolica - excep-
tie facdnd o enclava protestanta - si
partea estica, preceputa ca partea
protestanta a orasului.

Cea mai importanta parada este
celebrarea anuala de catre Appren-
tice Boys, care se tine in cea mai
apropiata simbata de data de 12
august. Aceasta parada este impor-
tanta pentru protestanti pentru ca
sarbatoreste, in primul rand, inchi-
derea, pe data de 18 decembrie, a
Portilor Orasului importiva fortelor
inamice, de catre treisprezece tineri
Apprentice. In al doilea rand, para-
da sarbatoreste eliberarea orasului
de sub Asediul din Londonderry,
din perioada 1688-1689, cand re-
gele William al III- lea si Revolutia
Glorioasa, opresc construirea unui
imperiu tiranic, de catre Louis al
XIV-lea al Frantei si Regele Angliei
care fusese detronat, James al IT lea..
Aceasta victorie era considerata vic-
toria protestantilor asupra Romano
- Catolicilor.

Paradele protestantilor din Lon-
donderry traversau si cartierul

Bogside, regiune a orasului Lodon-
derry, exclusiv nationalista. Locu-
itorii acestui cartier priveau aceste
manifestatii ca fiind ostile lor, iar de
aici pana la izbucnirea conflictului
nu mai era mult.

Pentru a se opune trecerii para-
delor prin cartierul nationalistilor,
ia nastere Grupul Rezident Bogside
(BRG) care sustinea ca cei care fa-
ceau parte din Apprentice Boys nu
s-au consultat cu partea nationalis-
ta, inainte de a incepe marsul.

In anul 1996, membrii UCAN
(Ulster Community Action Ne-
twork) au initiat o serie de intalniri
intre reprezentantii celor din gru-
pul Apprentice Boys si celor din
BRG, intalniri coordonate de catre
un membru al Parlamentului, John
Hume. Au avut loc patru intalniri,
iar rezultatul lor a constat in doua
propuneri venite din partea ambe-
lor grupuri care faceau referire la
probleme precum : motivatiile cul-
turale ale fiecarei parti ; numarul
de participanti la parade; traseul pe
care 1l stabilesc etc. Cu toate aces-
tea, negocierile au esuat la ultima
intalnire intre parti, cind cei din
Appentice Boys au sustinut ca nu
au putut ajunge la un acord cu BRG
din cauza ca cei din urma isi schim-
bau prea des cerintele.

In martie 1997 se formeaza Co-
misia Paradelor, care in iunie, timp
de doua zile, se intalneste cu gru-
puri relevante, pentru a discuta des-
pre marsurile care urmau sa aiba
loc in partea de Vest a orasului. De
data aceasta, a aparut o noua pro-
blema, Ordinul Portocaliu (Oran-
ge Order) care urma sa desfasoare,
pentru prima oara in ultimii cinci
ani, una dintre marile lor parade.

Au fost organizate doua zile de
discutii, de catre grupuri de recon-
ciliere, pentru a facilita dialogul
dintre cele doua parti. Au fost tri-
mise invitatii catre 80 de reprezen-
tanti din domeniul afacerilor, lideri
al bisericilor, si reprezentanti ai co-
munitatilor aflate in conflict. Parti-
ciparea la acest eveniment a fost in
numar destul de mare, iar dezbate-
rea parea a fi constructiva.

In incercarea de a implica o mai
mare parte a comunitatiilor, pri-
marul orasului Londonderry a or-
ganizat o intalnire intre cele doua
comunitati, sperdnd ca vor partici-
pa si consilieri locali, grupuri de vo-
luntari, lideri ai Bisericilor si mem-
brii ai Camerei de Comert. Succesul
a fost limitat pentru ca politicienii
unionisti au respins invitatia.

Cu o zi inainte de data stabilita
pentru parada Ordinului Portocaliu,
acestia au anulat marsul prin orasul
Londonderry si si-au schimbat tra-
seul in mod voluntar, pentru a evita
regiunile catolice. Toate contra-de-
monstratiile au fost anulate, iar ziua
de 12 august a fost una pasnica.

Inainte de a incepe paradele din
august, reprezentantii AP au purtat

In other words, nationalists blamed
the British for a divided Ireland.

On the other hand, the Union-
ist reading was entirely different:
the Republic of Ireland vs. North-
ern Ireland. The unionist leaders
created and promoted two myths;
according to the first one, the Re-
publicans posed the greatest risk
for the peace process in general
and the Unionist community in
particular. According to the second
one, Unionist paramilitary groups
were not only defensive, to the ef-
fect that the opposition of the Ulster
Defence Association led to violence
that equally affected the nationalist
and unionist communities.

Therefore, we have starkly oppos-
ing opinions, induced in the mind-
set of each side for centuries.

The issue of parades in Northern
Ireland poses special challenges to
mediation processes, in that they
are manifestations of a protracted,
deeply-rooted contlict. Difficulties
emerge because disputes are part
of an extended political conflict.
The violence linked to the parades
affected the national conflict and
were fuelled by political develop-
ments.

Because of the violence and
broadening conflict, the Mediation
Network of Northern Ireland tried
to promote the intervention of a
third party and to tell the public
that there were alternative means of
intervention.

Derry/ Londonderry is the
second-largest city in Northern
Ireland, with a lengthy history of
conflict; Foyle River divides the city
into a western part, mostly Catho-
lic - except for a Protestant enclave
- and an eastern part, perceived as
the Protestant part of the city.

The most important parade is the
annual celebration of the Appren-
tice Boys, held on the Saturday the
closest to August 12th. This parade
is important to Protestants first of
all because it celebrates the De-
cember 18th closing of City Gates
before enemy troops, by thirteen
young Apprentices. Secondly, the
parade celebrates the end of the
Siege of Derry, in 1688-1689, when
King William III and the Glorious
Revolution prevent the building of
a tyrannical empire by Louis XIV of
France and the ousted King of Eng-
land, James II. This victory is seen
as the victory of Protestants against
Catholics.

Protestant parades in London-
derry would cross the Bogside area,
an exclusively nationalist residence
area in Londonderry. Bogsiders
viewed these parades as hostile
to them, and the conflict quickly
broke out.

To oppose the parade passing
through the nationalist area, the
Bogside Resident Group (BRG)
was established, which claimed
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that Apprentice Boys members had
not consulted with the nationalist
community before the start of the
march.

In 1996, UCAN members (Ul-
ster Community Action Network)
initiated a series of meetings be-
tween Apprentice Boys and BRG
representatives. The meetings were
chaired by a Member of Parliament,
John Hume. Four meetings took
place, and the result consisted in
two proposals coming from both
sides, with respect to issues such as:
the cultural motives of each side;
the number of parade participants;
the parade route, etc. Still, negotia-
tions failed during the last meeting,
when Apprentice Boys members
claimed they could not reach an
agreement with BRG because they
changed their demands too fre-
quently.

In March 1997, a Parades Com-
mission was set up, which met
for two days in June with relevant
groups in order to discuss the
marches to be held in the western
part of the city. A new problem
emerged when the Orange Order
scheduled its first large parade in
five years in the city.

Two rounds of talks were held by
reconciliation groups, to facilitate
dialogue between the two parties.
Invitations were sent to 80 business
representatives, church leaders and
representatives of the communi-
ties in conflict. The number of par-
ticipants was quite large, and talks
seemed to be constructive.

In an attempt to get larger parts
of the communities involved, the
Mayor of Londonderry organised
a meeting of the two communities,
hoping that it would be attended by
local councillors, volunteer groups,
church leaders and Chamber of
Commerce members. Its success
was limited, because Unionist poli-
ticians declined the invitation.

One day before the date set for
the Orange Order parade, they can-
celled their march through Lon-
donderry and deliberately changed
the route, to avoid Catholic areas.
All counter-parades were cancelled,
and August 12th was a peaceful day.

Before the August parades, AP
representatives had public and di-
rect talks with BRG. The Mayor
of Londonderry had made it clear
that he was willing to mediate the
dispute, and in July he had separate
meetings with each party. Once
again, he invited all stakeholders
in the conflict, to take part in a
meeting to discuss the August 9th
parades. AP officials declined, and
decided to hold a separate meeting
with the Mayor, during which they
made new proposals. Later that day,
the aforesaid groups gathered again,
to be presented the AP proposals.
Meanwhile, BRG made a public
reading of the letter they had sent
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discutii publice si directe cu cei din
BRG. Primarul din Londonderry
exprimase clar ca este dispus sa
medieze disputa, iar in luna iulie
s-a intalnit, separat, cu ambele par-
ti. Din nou a invitat toate grupurile
interesate de conflict, sa participe la
o intalnire pentru a discuta despre
paradele din 9 august. Reprezen-
tantii AP au refuzat invitatia si au
decis sa mearga la o intrevedere
separata cu primarul, in care au
inaintat noi propuneri. Ulterior, in
cursul aceleiasi zile, s-au strans din
nou grupurile mai sus-mentionate,
pentru a le fi prezentate propuneri-
le din partea AP. In schimb, BRG a
citit in public, scrisoarea pe care o
trimisesera celor din AP, in care-si
exprimau pozitia, dar si concesiile
pe care erau dispusi sa le faca.

Subiectele aflate pe agenda de
discutii faceau referire la numarul
de participanti si durata paradei.
De asemenea, cei din BRG l-au pro-
pus ca mediator pe reverendul Roy
Magee. Intalnirile care au urmat, au
avut loc in orasul Guildhall cu sase
membrii din partea BRG intr-o in-
capere si trei dintre liderii AP in alta
incapere. Nici de aceasta data nu s-a
ajuns la un acord, pentru ca multe
aspecte ramasesera nerezolvate.

Problema legata de parade parea
a fi de nerezolvat, dar printr-un su-
prinzator anunt din data de 4 august,
Jandarmeria Britanica din Irlanda
de Nord, a declarat ca vor fi impu-
se restrictii pentru cele trei parade
care urmau sa aiba loc pe data de 10
august. Multe persoane au sperat ca
aceasta declaratie va reprezenta mo-
mentul in care impasul urma sa fie
depasit. In cursul aceleiasi zile, BRG
a anuntat ca nu vor exista manifes-
tatii nationaliste impotriva parade-
lor si i-a sfatuit pe nationalisti sa-si
vada de treburile cotidiene, sa men-
tina calmul si disciplina pe perioada
desfasurarii paradelor.

Ce concluzii putem trage refe-
ritoare la procesul de mediere din
Londonderry?

In primul rand, medierea a fost
facilitata si prin urmare a fost vo-
luntara, nu impusa de o autoritate
sau persoana externa. Mai mult de-
cét atat, medierea in cazul acestor
parade s-a dovedit a fi eficienta pe o
perioada indelungata de timp, des-
chizdnd astfel o cale spre viitoarele
eforturi de reconciliere.

Am putut observa in comuni-
tatea din Londonderry ca desi nu
s-a ajuns la un acord final, in cei
trei ani consecutivi (1996, 1997 si
1998) in care s-a incercat rezolvarea
disputelor prin mediere, au existat
progrese considerabile.

Un alt aspect pe care trebuie sa-|
subliniem este legat de numarul
mare de mediatori din diferitele
structuri ale societatii. Acest caz de-
monstreaza ca implicarea unui sector
mai mare al comunitatii duce la cres-
terea sanselor de a ajunge la un acord.

Partile au fost incurajate sa-si
asculte perspectivele, motivatiile
si identitatea culturala, fapt care a
ajutat la aplicarea eficienta a medie-
rii. In cazul paradelor, acest lucru a
insemnat intelegerea istoriei lor, dar
sia problemelor care i afecteaza.

Scopul acestei lucrari a fost acela
de demonstra ca exista si metode
alternative de rezolvare a disputelor,
al caror solutie este de tip castig-
castig. lar una dintre aceste metode
este medierea. Medierea nu poate
garanta intotdeauna o reusita, dar
cu siguranta poate facilita comuni-
carea intre parti si poate reprezenta
un inceput pentru dialogul care va
urma. Rolul medierii este acela de a
crea efecte pozitive intr-un conflict,
apropiere, de a imbunatati intele-
gerea intre parti si de a sprijini o
gandire creativa. Din aceste consi-
derente ar trebui cel putin luata in
considerare, daca nu aplicata, ca
solutie alternativa in conflicte care
par sa nu se mai solutioneze.

Prin mediere se intervine atunci
cand partile nu pot negocia, de ace-
ea medierea este negociere asistata.
Asistata de o a treia persoana neutra
si impartiala, care nu da solutii. Fi-
ecare persoana are propriul sistem
de valori si propriile sale perceptii
care nu corespund, intotdeauna, cu
perceptiile celuilalt (acelasi lucru
este valabil si pentru grupuri, gru-
pari sau entitati de orice fel). Prin
urmare, atunci cand exista doua
sau mai multe parti, implicate di-
rect in conflict, este cel mai bine ca
acestea sa-si genereze singure pro-
priile solutii, pentru ca astfel vor fi
in concordanta cu propriile percep-
tii asupra problemei respective.

In cazul Irlandei de Nord, avem
exemplul clar de conflict intracta-
bil, care prin diferitele metode de
interventie, devine tractabil. Avem
de-a face cu un conflict cu radacini
adanci, cu diferente etnice, religi-
oase, politice, economice si sociale,
destul de mari, un conflict care pare
sa nu se mai termine niciodata. Cu
toate acestea, au existat persoane
care au crezut in posibilitatea de a
convietui in armonie, iar ele au
incercat sa dovedeasca ca poate
exista un dialog intre doua parti
(fie el si la distanta), in care se
presupunea ca exista divergente
ireconciliabile. Au existat actori
care, direct sau indirect, le-au
demonstrat celor doua parti ca
cele mai mari beneficii vor fi ob-
tinute doar daca va exista o buna
intelegere intre dorintele si posi-
bilitatile de concesie a fiecareia
dintre ele.

Medierea se constituie ca un
instrument recent, modern si efi-
cient de solutionare pasnica a con-
flictelor, astfel incit recurgerea la el
este dezirabila. ]

VISAN IOANA SABINA
Mediator autorizat

to the AP, and in which they pre-
sented their position and the con-
cessions they were willing to make.

The topics on the agenda of talks
referred to the number of partici-
pants and the duration of the pa-
rade. The BRG also proposed rever-
end Roy Magee as a mediator. The
subsequent meetings were held in
the town of Guildhall, with six BRG
members in one room and three AP
leaders in another one. Once again,
the parties failed to reach an agree-
ment, because many aspects were
left unsolved.

The parades issue seemed impos-
sible to solve, but in a surprising
announcement on August 4th, po-
lice authorities in Northern Ireland
said restrictions would be imposed
on the three parades due on Au-
gust 10th. Many hoped this state-
ment would mark the overcoming
of the crisis. During the same day,
BRG announced there would be
no nationalist marches against the
parades, and advised nationalists
to resume their daily business, stay
calm and keep discipline during the
parades.

What are the conclusions we can
draw from the Londonderry me-
diation process?

First, mediation was facilitated
and therefore it was voluntary, in-
stead of imposed by an outside
authority or person. Moreover, me-
diation of the parades issue proved
to be efficient in the long run, and
thus paved the way for future rec-
onciliation efforts.

What we could notice in the
Londonderry community is that,
although a final agreement has not
been reached, in the three consecu-
tive years (1996, 1997 and 1998)
when dispute resolution through
mediation was attempted, there
was considerable progress.

Another aspect worth mentioning
has to do with the large number of
mediators from various structures
of the society. This case proves that
the involvement of a larger part of
the community helps increase the

chances of reaching an agreement.

The parties were encouraged to
listen to each other’s views, motives
and cultural identity, which con-
tributed to an efficient mediation
process. With respect to parades,
this meant an understanding of
their history, as well as of the prob-
lems that affect them.

This paper was intended to prove
that there are alternative methods
of dispute resolution, with a win-
win solution. One of these methods
is mediation. While it cannot al-
ways guarantee success, mediation
can certainly facilitate communica-
tion between parties and may be a
starting point for subsequent dia-
logue. The role of mediation is to
create positive effects in a conflict,
to improve mutual understanding
and to support creative thinking.
This is why it should be at least
considered, if not applied, as an al-
ternative solution to conflicts that
seem impossible to resolve.

Mediation occurs when the par-
ties cannot negotiate; as such, it is
assisted negotiation. It is assisted by
a third, neutral and impartial party,
which does not impose solutions.
Each party has their own system
of values and perceptions, which
not always overlap the other’s per-
ceptions (the same holds true for
groups, associations or any type of
entity). Consequently, when there
are two or more parties directly
involved in the conflict, it is best
that they generate their own solu-
tions, which will then match their
own perceptions on the matter in
question.

In the case of Northern Ireland,
we have a clear example of intrac-
table conflict, rendered tractable
through various care intervention
methods. We have a deeply rooted
conflict, with significant ethnic,
religious, political, economic and
social differences, a conflict that
seems beyond resolution. Nonethe-
less, there have been people who
believed in living together in har-
mony, and they tried to prove that a
dialogue between parties is
possible, if only at a distance,
in spite of the apparently
irreconcilable  divergences.
There have been actors who,
directly or indirectly, proved
to the two parties that the
greatest benefits are only
achieved if each party’s will-
ingness to and possibility of
concession concurs with the

other’s.
Mediation is a recent,
modern and efficient in-

strument for the peaceful
resolution of conflicts, and
resorting to this instrument
is, therefore, desirable. ~ m

ViISAN IOANA SABINA
Authorised Mediator



CONFLICT iN LIGA NATIONALA
DE FOTBALAMERICAN.
SOLUTIE: MEDIEREA

medierea, tehnica si arta

CONFLICT IN NATIONAL FOOT-
BALL LEAGUE.
SOLUTION: MEDIATION

inalul sezonului 2010 al Ligii

Nationale de Fotbal American,

incheiat cu meciul Super Bowl
XLV disputat pe 28 ianuarie 2011
intre Pittsburgh Steelers si Green
Bay Packers ( scor 25-31) a semni-
ficat inceputul unui conflict intre
Liga Nationald de Fotbal American
(NFL) si Asociatia Jucatorilor din
NFL (NFLPA) - organizatie sindi-
cala.

Obiectul conflictului il consti-
tuie acordul negocierilor colective
(Collective Bargaining Agreement)
incheiat intre cele 2 entititi, mai
exact impartirea veniturilor anuale
de 9 miliarde de dolari generate de
aceastd industrie. In cadrul negoci-
erilor purtate in 2008, NFL a optat
sd se retraga din acest acord odata
cu sfarsitul sezonului 2010. Motiva-
tia ligii a fost aceea cd sumele alo-
cate pentru acoperirea costurilor
legate de imbunitatirea si intretine-
rea stadioanelor, aflate in adminis-
trare sa, sunt insuficiente. Conform
acordului incheiat in 2008, NFLPA
primea circa 60% din veniturile to-
tale de aprox. 9 mld. $.

Acordul (contractul) colectiv a
expirat in data de 03.03.2011. In
aceeasi datd echipe de negocia-
tori din partea celor doud entitati
au avut o intalnire cu mediatorul
George H. Cohen director al Servi-
ciului Federal de Mediere si Conci-
liere (FMCS) din Washington. Co-
hen, fost avocat, specializat in litigii
de munci din cadrul ligilor profesi-
oniste de sport, a lucrat cu sindica-
tele jucétorilor din NBA (National
Basketball Association) si MLB
(Major League Baseball). Inainte
de a lucra pentru FMCS, Cohen a
detinut un post de membru in con-
siliul consultativ al Asociatiei Juca-
torilor din NHL (National Hockey
League).

Negocierile s-au relungit pe par-
cursul mai multor zile, in care parti-
le au aderat la propunerea mediato-
rului de a nu face publice discutiile
purtate in cadrul medierii.

Asezarea partilor la masa medi-
erii a fost vazutd ca un liant bine-
venit, dupd conflictul generat. Gabe
Feldman, director al Programului
de Drept in Sport din cadrul Uni-
versitdtii Tulane a declarat ci s-a fi-
cut un pas important prin aducerea
pértilor la masa tratativelor §i ca un
punct de vedere avizat si impartial
va ajuta la depasirea momentelor
tensionate. Totodatd a afirmat cd
este un lucru normal ca FMCS si
organisme similare sd se implice
in aplanarea conflictului. Aceeasi
organizatie a ajutat la evitarea unei
greve in MLS (Liga de Fotbal), cand

a avut un rol important in reali-
zarea unui nou contract colectiv,
anul trecut. In 2004-2005 aceeasi
organizatie a participat la negocie-
rile colective din NHL. Feldman a
declarat ca se asteaptd ca in cadrul
medierii pértile sd stabileascd un
dialog, care sd le conducd pe dru-
mul cel bun.

Termenii pusi pe masa medierii
de catre ligd constau in implemen-
tarea unui sistem care sd limiteze
salariile jucétorilor (salary cap
system) si mdrirea avansului de
1,3 mld. §, pe care il incasa pani
acum inaintea calculdrii cotei sala-
riilor jucdtorilor, cu incd 1 mld. §.
Totodata liga a solicitat extinderea
sezonului la un numar total de 18
jocuri si testarea jucatorilor pentru
folosirea steroizilor.

Sindicatul jucétorilor a respins
aceste propuneri, reprezentantii
acestuia  declardndu-se nemultu-
miti de conditiile ligii.

Dupi 17 zile de mediere, pe 17
martie 2011, George Cohen a de-
clarat oficial ca ,.in acest rastimp un
numdr mare de probleme, de natu-
rd economici si de relatii de muncé
au fost puse in discutie cu profesio-
nalism si in mod civilizat, in acord
cu regulile de angajare intr-o nego-
ciere colectiva. Aceste probleme au
fost analizate in profunzime; unele
au fost solutionate amiabil, iar in
altele contradictiile au fost determi-
nate si dezbatute. In mod regretabil,
insa, partile nu au ajuns la un con-
sens §i nu au putut depdsi pozitii-
le opuse pe care le au asupra unor
subiecte-cheie. In aceste conditii,
dupd reanalizarea evenimentelor ce
s-au succedat, eu si Directorul Ad-
junct Scot Beckenbaugh, care m-a
asistat pe parcursul acestui proces,
consideram ca la aceastd datd con-
tinuarea medierii nu ar aduce bene-
ficii partilor. In ceea ce ne priveste,
Agentia a asigurat partile ca exista
disponibilitate si vointa pentru sta-
bilirea unei cai de comunicare in
viitor, la cererea ambelor pértilor.

La incheierea discutiilor, Roger
Goodell, imputernicit din partea
ligii pentru mediere, a declarat ca
s-a muncit mult pentru gasirea unei
soluti.

Liderul sindicatului DeMaurice
Smith a declarat la iesirea din biro-
ul mediatorului ca ,,pentru moment
existd disensiuni semnificative®
Acesta a mai afirmat cé, daci liga
ar solicita mdrirea numdrului de
jocuri ce au loc intr-un sezon, sin-
dicatul ar solicita auditarea datelor
contabile pe ultimii 10 ani.

La 15 minute dupa incheierea
discutiilor, sindicatul s-a dizolvat,

he end of the National Foot-

ball League 2010 season,

concluded with the Super
Bowl XLV match, held on January
28, 2011 between Pittsburgh Steel-
ers and Green Bay Packers (score
25-31), represented the beginning
of a conflict between the National
Football League (NFL) and the NFL
Players Association (NFLPA) - un-
ion organization.

The object of the conflict is repre-
sented by the Collective Bargaining
Agreement signed by the two enti-
ties, precisely the distribution of the
annual revenues in amount of 9 bil-
lion dollars generated by this indus-
try. During the negotiations held
in 2008, NFL chose to withdraw
from this agreement at the end of
the 2010 season. The League’s mo-
tivation was that the amounts as-
signed to cover the expenses with
the improvement and maintenance
of the stadiums, which were admin-
istrated by the League, were insuf-
ficient. According to the agreement
from 2008, NFLPA received about
60% of overall revenues amounting
to approx. 9 bln §.

The collective agreement (the
contract) expired on 03.03.2011.
On the same day, teams of nego-
tiators representing the two entities
met the mediator George H. Cohen,
director of the Federal Mediation
and Conciliation Service (FMCS)
from Washington. Cohen, a for-
mer lawyer, specialized in labour
litigations within sport professional
leagues, worked with the unions of
the NBA players (National Basket-
ball Association) and MLB (Major
League Baseball). Before working
for FMCS, Cohen held a position in
the consultative board of the NHL
(National Hockey League).

Negotiations took several days,
and parties agreed with the me-
diator’s proposal not to disclose the
talks held during the mediation.

The participation at the media-
tion table was seen as a good sign,
after the conflict generated. Gabe
Feldman, director of the Sport Law
Programme within the Tulane Uni-
versity said that an important step
was made by bringing the parties
to the negotiation table and that a
professional and impartial point of
view would help in overcoming the
tensioned moments. Also, he said
that it was a normal thing for FMCS
and similar bodies to get involved
in solving the conflict. The same or-
ganization also helped in avoiding
a strike in the Major League Soc-
cer MLS, with an important role in
drafting a new collective agreement

last year. In 2004-2005 the same or-
ganization participated in the NHL
collective bargaining. Feldman said
he would expect parties to establish
a dialogue at the mediation table, to
lead them to the good path.

The League’s terms consisted
in implementation of a salary cap
system and increase of the 1.3 bln.
$ advance that it cashed in before
the calculation of players’ wages by
another 1 bln. $. Also, the League
requested the extension of the sea-
son to 18 games and players’ steroid
testing. The players’ union rejected
these proposals, being unsatisfied
with the League’s conditions.

After 17 days of mediation, on
March 17, 2011, George Cohen of-
ficially declared that “over the past
few days, a large number of eco-
nomic and labour issues were being
discussed in a professional and civi-
lized manner, in accordance with
the rules of a collective bargaining.
These issues were deeply analyzed;
some of them were solved amiably,
while others were contradictory
and were submitted for debates.
However, regrettably, the parties
reached no consensus and were
unable to overcome the opposite
stands over some key-topics. Given
these conditions, after reanalyzing
the events, deputy director Scot
Beckenbaugh, who assisted me
during this process, and me con-
sider that the continuation of me-
diation at this moment would not
bring benefits to the parties. Also,
the Agency assured the parties that
there is will and availability for es-
tablishing a communication path
in the future, at the request of both
parties.

When talks were closed, Roger
Goodell, empowered by the League
to participate in the mediation, said
that a hard work was done to find
a solution.

The Unions leader, DeMaurice
Smith stated while leaving the
mediator’s office that “for the mo-
ment, there are significant dissen-
sions.” He also mentioned that, if
the league requested the expansion
of the number of games, the Union
would request the auditing of the
accounting figures for the last 10
years.

15 minutes after the talks ended,
the Union dissolved, this allowing
the League to declare a lockout.
The lockout represents a right ex-
erted by the League based on the
US labour legislation and means
that the employer’s association has
the possibility to cease the activity,
as result of failed negotiations with
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fapt ce a permis ligii s declare tin stabilirea unui dialog intre parti,
suspendarea activitatii (lockout). constientizdnd riscul iminent de a
Suspendarea activititii constituie se rata inceperea celui de-al 92-lea
un drept exercitat de ligd in baza campionat sau chiar posibilitatea ca
legislatiei muncii din S.U.A. si con- acesta s fie anulat, spre dezamagi-
sta in posibilitatea patronatuluidea rea suporterilor si in detrimentul
inceta activitatea desfasuratd, ca ur- intereselor financiare ale partilor
mare a esudrii negocierilor purtate implicate.
cu sindicatul. Presedintele Obama a declarat
Jucdtorii au demarat un proces cd nu se va implica in acest con-
impotriva ligii, sub auspiciile legis- flict: ,Sunt un mare admirator al
latiei antitrust, in vigoare in Statele fotbalului dar, deopotrivd, consider
Unite, cu scopul declarat de a im- ca intr-o industrie care genereaza

piedica blocajul impus de liga.

Normele legislatiei antitrust sunt
foarte drastice si astfel de procese
sunt evitate, in general, de compa-
nii, intrucat mésurile dispuse de in-
stantd pot viza aplicarea amenzilor
sau chiar privarea de anumite pro-
prietéti din patrimoniu.

Judecatoarea Susan Nelson a
fost investitd cu judecarea actiunii
promovate de jucdtori impotriva
incdlcdrii prevederilor legislatiei
antitrust. Aceasta a indemnat in
mod expres partile sd reia discutiile
la masa medierii si si-a aratat dispo-
nibilitatea pentru a facilita o noud
sesiune de mediere.

venituri de 9 mld. § se pot gisi me-
tode pentru o distribuire echitabild.
Mi astept ca o solutie sa fie gasita
fara interventia mea fiindca se pare
cd am multe alte lucruri de ficut.“

Precizéri finale:

NFL este cea mai bogata liga
sportivd din lume, conform unui
clasament Forbes, valoarea medie
a echipelor care activeaza aici fiind
de aprox. 1 mld. $.

Dupié dizolvare, sindicatul juca-
torilor si-a inchis site-urile, respec-
tiv. NFLPA.org si NFLPLAYERS.
com. La incercarea accesarii acestor
site-uri, era afisat mesajul ,Error
404: Football Not Found. Please be

Miza conflictului purtat in Liga patient as we work on resolving this.
Nationald de Fotbal American o We are sorry for the inconvenience
constituie, mai mult decat moda-“ ,Eroare 404: Fotbalul nu poate fi
litatea de impértire a veniturilor gasit. Va rugdm asteptati cat timp
realizate,- pierderea acestora. De- Incercim sa rezolvim aceastd situ-
mersurile legale efectuate de parti atie. Ne cerem scuze pentru incon-
pentru realizarea pretentiilor pro- venienta“
prii se solutioneaza intr-o perioada Sindicatul jucatorilor s-a mai di-
de timp 1ndelungata, raportat la in- zolvat o dati in anul 1989. In urma
ceperea noului sezon in septembrie litigiului antitrust promovat atunci
2011, considerand si caile deatacde de jucatori s-a ajuns la un nou

care partile dispun impotriva unei acord colectiv in 1993. "
decizii a primei instante. Persona-
litati din lumea sportului considera RaDU LuPAscu

ca escaladarea conflictului se poate
realiza cu ajutorul medierii si sus-

Practician in insolventa/
Mediator in curs de autorizare

MEDIEREA - 0 ALTERNATIVA
MAI PUTIN COSTISITOARE
A PROCESULUI N INSTANTA

the Union.

The players have initiated a law-
suit against the League, under the
antitrust legislation valid in the
United States, with the purpose of
hampering the blockage imposed
by the League.

The norms of the antitrust leg-
islation are very drastic and such
lawsuits are usually avoided by
companies, as the measures decide
by the Court might imply fines or
even closure on certain assets.

Judge Susan Nelson was invested
to judge the action started by the
players against the violation of the
antitrust legislation ~stipulations.
She urged the parties to sit down
again at the mediation table and
showed her willingness to facilitate
a new mediation session.

The stake of the conflict in the
National Football League is not los-
ing the incomes, but rather the way
they are split. Legal steps taken by
the parties to achieve their claims
might take a long time, considering
the beginning of the 2011 season,

as there might be attacks against
the decision taken by the first court.
Personalities in sports world think
that escalating the conflict can be
made with the help of mediation
and they support a dialogue be-
tween parties, being aware of the
imminent risk of failing to start
the 92nd championship or even the
possibility of being cancelled, to the
disappointment of supporters and
to the financial detriment of the
parties involved.

President Obama stated he
would not get involved in this con-
flict. “T am a great admirer of foot-
ball, but at the same time, I think
that an industry that generates in-
comes of 9 bln $ can find methods
for a fair distribution. I expect that
a solution would be found without
my intervention, as it seems I have
much more things to do”

Final remarks:

NEFL is the richest sports league
in the world, according to a Forbes
top, the average value of the teams
that play here is approx. 1 bln. §.

After shutting down, the players’
union closed its websites NFLPA.
org and NFLPLAYERS.com. When
trying to access them, the following
message was displayed: ,,Error 404:
Football Not Found. Please be pa-
tient as we work on resolving this.
We are sorry for the inconvenience”

The players’ union dissolved be-
fore back in 1989. Following the
antitrust litigation promoted at that
time by the players, a new collective
agreement was reached in 1993. m

RaDU LupAscu

Insolvency specialist/
Mediator currently

under authorization process

MEDIATION - A LESS
EXPENSIVE ALTERNATIVE
TO COURTTRIALS

edierea este o alternativa de
M rezolvare a conflictelor din

ce in ce mai cautata de catre
cei interesati sa-si rezolve neinte-
legerile in afara salilor de tribunal.
Persoanele care apeleaza la mediere
o considera o alternativa mult mai
usoara si mai putin costisitoare de
rezolvare a conflictului. Am stabilit
o intalnire cu d-ra Dana Mardare,
la biroul sau de mediator din stra-
da Vulturilor din Bucuresti, pentru
a afla mai multe amanunte despre
costul si avantajele medierii in ra-
port cu instanta de judecata.

1. Desi inca in stare incipienta in
Romania, aflam de tot mai multe
multe cazuri rezolvate prin medi-
ere. Ce este, mai exact, medierea?

D.M. Cea mai simpla definitie

spune ca medierea este 0 modalita-
te facultativa de rezolvare a conflic-
telor pe cale amiabila, cu ajutorul
unei terte persoane specializate ca
mediator, in conditii de neutralita-
te, impartialitate, confidentialitate
si avand liberul consimtamant al
partilor.

Asadar, raportata la justitie, me-
dierea este o alternativd mai usoara
si mai putin costisitoare si care are
ca scop decongestionarea siste-
mului judiciar. Spre deosebire de
instanta de judecata, mediatorul
este neutru. El nu da solutii si nu
forteaza partile sd accepte o intele-
gere. Rolul lui este sa faciliteze co-
municarea. Cu alte cuvinte, medie-
rea poate sd conducd spre un final
agreat de ambele pérti acolo unde

ediation is an alternative
M dispute resolution increas-

ingly popular among those
looking to settle disagreements
outside the Court. People who
use mediation consider it a much
easier and less costly alternative to
resolve conflict. [ arranged a meet-
ing with Ms. Dana Mardare, at her
mediator office in Vulturi Road, in
Bucharest to find out more details
about the costs and benefits of
mediation compared to the Court
alternative.

1. Although still in an early
stages in Romania, we hear about
a growing number of cases re-
solved through mediation. What,
exactly, is mediation?

D.M. A simple definition states

that mediation is a voluntary way
to resolve conflicts amicably, hav-
ing a third party as a specialized
mediator, in conditions of neutral-
ity, impartiality, confidentiality
and with the free consent of the
parties.

So, comparing it to the judicial
system, mediation is an easier and
less expensive alternative, one that
also aims to alleviate the judiciary
congestion. Unlike the court, the
mediator is neutral. He does not
give solutions, and doesn't force the
parties to accept a settlement. His
role is to facilitate communication.
In other words, mediation can lead
to an agreed ending by both parties
where prior attempts to reach a set-
tlement have failed.



incercarile premergitoare medierii
de a ajunge la o intelegere au esuat.

2. Cine poate beneficia de pe
urma medierii?

DM. Persoanele fizice sau juri-
dice pot recurge la mediere in mod
voluntar, inclusiv dupa declansa-
rea unui proces in fata instantelor
competente. Pe aceasta cale, ei pot
conveni sa solutionez conflicte in
materie civila, comerciald, de fami-
lie, in materie penald, precum si in
alte materii, in conditiile prevazute
de prezenta lege.

3. De ce spuneti ca medierea
este alternativa mult mai ieftina a
aparitiei in instanta?

DM. Haideti sa ne gandim ce
presupune, din punct de vedere al
costurilor, instanta de judecata sau
chiar arbitrajul, ca sa intelegeti de
ce medierea costa mai putin. In
cazul unui proces in instanta, par-
tile implicate in conflict trebuie sa
plateasca consultantii, expertii si
diferitele taxe de judecata. In cazul
medierii, se face o singura plata: ca-
tre mediator si eventual catre avo-
cat, acolo unde partile doresc sa fie
asistate de un avocat. Astfel, scade
automat costul procedurii.

Apoi, mai este si chestiunea tim-
pului. Un proces la tribunal poate
dura luni de zile, uneori ani. Astfel,
cheltuielile de judecata cresc pana
acolo incat, uneori castigul de cau-
za nu este echivalentul unui castig
financiar.

Prin pregitirea sesiunii de medi-
ere, comuna sau separata, durata si
simplitatea procedurii permite so-
lutionarea disputei intr-un interval
de citeva zile, fard termene si in-
treruperi intre momentele cheie si
implicit, fara costuri mari. De cele
mai multe ori, partile au nevoie de
un numar redus de sesiuni de me-
diere pentru a ajunge la o intelegere.

4. Cum sunt costurile medierii
in comparatie cu cheltuielile de
judecata?

DM. In primul rand, as dori sa
subliniez ca medierea nu trebuie
privita ca o solutie ieftina, ci ca o
alternativa mult mai putin costisi-
toare a unui proces in tribunal. Un
birou de mediere care se respecta
este in primul rand si o afacere in
care se investesc bani sub forma do-
tarilor, personalului calificat si altor
investitii aferente unui business de
succes.

Tariful unei sedinte de mediere
nu este neaparat unul mic, dar per
total, costul medierii este conside-
rabil redus fata de cel al cheltuielilor
de judecata. Modul cel mai potrivit
de a evalua raportul cost-valoare
in cazul medierii este comparand
costul ei cu cel al unui proces in in-
stanta. Intrebarea-cheie este cat pot
salva in cazul in care ajung la o inte-
legere amiabila si evit tribunalul? Si
iarasi, nu vorbim doar de bani, ci si
de timpul dedicat pregatirii si parti-
ciparii la un proces.

5. In ce consta costul medierii?

DM. Sunt doua componente ale
procedurii de mediere care se pla-
tesc. In primul rand, cheltuielile
ocazionate de semnarea contractu-
lui de pregatire a medierii care vor
fi suportate de catre partea care a
solicitat medierea. Apoi este pretul
sedintelor de mediere. Tariful se
stabileste la ora sau la numarul de
sedinte si va fi platit la inceputul fie-
carei sesiuni. O a treia varianta este
plata intregii medieri intr-o singura
transa.

Costurile vor fi suportate in mod
egal de catre partile aflate in con-
flict. Exceptie fac situatiile in care
partile decid altfel. Daca partile
si mediatorul convin asupra platii
pe sedinta, aceas-
ta va fi achitata la
inceputul fiecarei |
sedinte de mediere.

6. Ce se intam-
pla daca partile
refuza sa plateas-
ca medierea, desi
au semnat un con-
tract cu biroul dvs.
de mediere?

DM. Contractul
de mediere este cu
titlu executor in
ceea ce priveste su- =
mele datorate me-
diatorului, adica in
cazul neplatii ser-
viciilor, mediatorul
se adreseaza direct unui executor
judecatoresc, care poate declansa
procedura executarii silite in baza
legii.

7. Exista si alte motive pentru
care cineva ar alege medierea in
locul instantei de judecata?

DM. Pe langa timpul si costul
redus, medierea ofera persoane-
lor aflate in conflict, un cadru mai
putin formalizat, iar abordarea este
una relaxatd, bazata pe cooperare si
intelegere reciprocd. Medierea este
una dintre cele mai eficiente moda-
litati de rezolvare a disputelor, toc-
mai pentru ca partile se inscriu vo-
lutar in acest proces si sunt deschise
sa negocieze un acord, conform cu
interesele proprii. Astfel, ele detin
controlul absolut asupra rezultate-
lor procedurii, solutia la care ajung
satisface in egala masura interesele
ambelor parti .

Apoi, atat mediatorul, cat i par-
tile implicate sunt obligate sd pas-
treze confidentialitatea intelegerilor
facute. Se evita, asadar, expunerea
publica, inevitabila in cazul unui
proces in instanta de judecata.

Nu in ultimul rand, medierea
respecta si protejeaza relatiile din-
tre parteneri, prieteni, vecini, soti
sau frati si salveaza un minim de
comunicare pentru situatiile de se-
parare totala. ]

DANA MARDARE
Mediator

2. Who can benefit from media-
tion?

DM. Private indviduals or busi-
ness customers may resort to medi-
ation voluntarily, even after starting
a trial in court. This way, they may
agree to resolve disputes in civil,
commercial, family, criminal mat-
ters, as well as in other matters, as
stipulated by law.

3. Why do you say that media-
tion is a much less expensive alter-
native to court appearance?

DM. Let's think of what it actu-
ally means in terms of costs, ap-
pearing in front of a court or even
participating in arbitration. Only
then we will understand why we say
mediation costs less. If they open a

b

court trial, the parties in conflict
must pay consultants, experts and
various court fees. Mediation re-
quires one payment: to the media-
tor, and possibly to a lawyer, where
the parties wish to be assisted by a
lawyer. This automatically lowers
the cost of the procedure.

Then there is the question of
time. A court case can take months,
even years, which increases legal
costs to the point that sometimes
winning it is not the equivalent to
a financial gain.

By preparing the mediation ses-
sion, joint or separate, the proce-
dure duration and its simplicity al-
low resolving the dispute within a
few days without deadlines and in-
terruptions between key moments
and, therefore, inexpensively. Most
times, the parties need only a small
number of mediation sessions to
reach a deal.

4. What are the costs of media-
tion compared to court costs?

DM. First, I want to empha-
size that mediation should not be
viewed as a cheap solution, but as a
less expensive alternative to a court
trial. A mediation office is primari-
ly a business that needs investments
in the form of endowments, quali-
fied staff and other things required
for the business to be successtul.

The price for a mediation ses-
sion is not necessarily a small one,
but overall, the cost of mediation
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is significantly lower compared to
a trial. The best way to assess the
cost-value ratio when evaluating
the mediation costs is comparing it
to the court trial. The key question
is how much can I save if I reach
an amicable settlement and avoid
court? Again, were not talking just
about money, but also about the
time spent preparing and partici-
pating in a trial.

5. What is the cost of media-
tion?

DM. There are two components
of the mediation procedure that
need to be paid. First, the costs of
signing the contract of mediation
preparation, which will be borne by
the party that requested mediation.
Then there is the price of the media-
tion sessions. This can be paid in in-
stallments as hourly rate or for the
number of sessions. A third option
is to pay the mediation in full.

The costs will be borne equally by
the parties in conflict. Exceptions
include situations in which the par-
ties agree otherwise. If the parties
and the mediator agree on payment
per session, it will be paid at the be-
ginning of each mediation session.

6. What happens if the parties
refuse to pay for mediation, al-
though they signed a mediation
contract with your office?

DM. The mediation agreement
has executor title when it comes to
the amounts due to the mediator.
Meaning, in case of nonpayment for
the services provided, the mediator
addresses a bailiff directly, who will
immediately start the forced execu-
tion procedure according to the law.

7. Are there other reasons why
someone would choose mediation
instead of the court?

DM. Besides the reduced time
and cost, mediation offers people
in conflict a less formal framework
and a more relaxed approach, based
on cooperation and mutual under-
standing. Mediation is one of the
most effective ways to resolve dis-
putes precisely because the parties
voluntary enrole in this process and
are open to negotiate an agreement,
according to their own interests.
Thus, they have total control over
the results of the procedure and the
solution reached equally satisfies
both parties interests.

Then, both the mediator and
the parties involved are required
to maintain the agreements confi-
dentiality. Public exposure is thus
avoided, which is not possible in
court.

Last but not least, mediation
respects and protects relations be-
tween partners, friends, neighbors,
husbands or brothers and saves a
minimum of communication for
the total separation situations.  m

DANA MARDARE
Mediator
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SISTEME SI CODURI DE DECRIPTARE

ORGANIZAREA DISCURSULUI

Elemente ale discursului

Din momentul in care sunt cu-
noscute subiectul, datele despre au-
dienta potentiala si informatiile re-
levante cu privire la subiectul avut
in vedere, se va trece la elaborarea
discursului.

Acum trebuie tinut cont de par-
tile componente ale discursului.
In vechime, cele patru parti ale
discursului erau numite exordium,
narratio, argumentatio si peroratio.
Partea numitd argumentatio urma-
rea prezentarea argumentelor pro si
contra subiectului.

Teoriile moderne cu privire la
arta de a vorbi in public recoman-
da ca vorbitorul sa alcatuiasca mai
intdi corpul discursului. Astfel, se
urmareste ca in cuprinsul discursu-
lui sd fie prezentate faptele care fac
obiectul relatdrii discursului. Pre-
zentarea trebuie sa fie clard, concisa,
vie, sd nu plictiseascd i sd nu cadd
in banal. In acest moment al discur-
sului, prin aratarea faptelor intr-o
anumitd ordine, se urmdreste att
informarea auditoriului, cit si con-
vingerea sa.

Vorbitorul trebuie sa decida care
este cea mai buna modalitate de
prezentare a faptelor, in sensul de
a avea cel mai bun impact pentru
convingerea audientei.

Faptele pot fi prezentate crono-
logic, adica in ordinea lor fireasca,
spatial - cand vorbitorul poate con-
strui o harta a celor prezentate, jur-
nalistic - pe baza intrebarilor speci-
fice preset: cine, ce, cand, unde, de
ce $i cum, sau juridic- prezentand
fiecare argument si contrargumen-
tul sau.

De asemenea, prezentarea fap-
telor poate fi ficutd si crescitor/
descrescator, cand le prezintd de la
cel mai important la cel mai putin
important sau invers. Un alt mod
de prezentare este cel privind cauza
si efectul.

In acest moment, in care au fost
pregitite si elementele de demon-
stratie a discursului, se vor avea in
vedere si elementele privind intro-
ducerea si concluzia prezentdrii.

In introducere, vorbitorul intra
in materia propriu-zisa a inter-
ventiei sale, pregateste publicul si
incearca sa creeze terenul propice
pentru prezentarea sa. Desigur, fie-
care teoretician a avut ideile sale le-
gate de inceputul discursului. Unii
cred cd acesta este bine si fie abrupt,
pentru a soca audienta, altii cred ca
este bund o introducere sinuoasi si

lunga, insa toti subliniaza ca rolul
acestei introduceri este de a csti-
ga atentia si bunavointa publicului.
Se recomandd vorbitorului sd sub-
linieze importanta si dificultatea
subiectului in raport cu vorbitorul.
Publicul trebuie sa se simta flatat
de vorbitor, trebuie sd fie atras de
partea acestuia i, de aceea, se reco-
mandd modestia oratorului pand la
autoumilire. Pentru a nu indeparta
audienta, e bine ca introducerea
sa nu fie banald, prea lunga, sau
sa arate ostentatie ori sigurantd de
sine in exces. Toate acestea consti-
tuie motive pentru ca audienta sa
intampine cu ostilitate prezentarea
vorbitorului.

Incheierea trebuie sd decurgd in
mod logic din faptele prezentate.
Auditoriul trebuie sa fie puternic
influentat, pentru a fi gata si rés-
pundd la chemarea vorbitorului
de a sustine ideea prezentatd. Aici
trebuie introdus un element de re-
capitulare sumard pe fond emotiv,
scurt si patetic. Miscarea retoricd
trebuie sa fie rapida - e recoman-
dat ca incheierea sd nu fie mai mult
de 10 - 15% din corpul discursului.
Pentru eficienta discursului, e bine
ca el sa se incheie cu o afirmatie
spectaculoasd, cu un citat memora-
bil, care sa raména viu in amintirea
publicului. Reluarea povestii din
introducere, cu rezolvarea propusd
de discurs va da senzatia de unitate
si de incheiere fireasca.

In organizarea discursului trebu-
ie sd se tind cont si de elementele
care tin de partea artisticd: figurile
de stil, tropii, metafore, repetitii,
aliteratii, enumeratii, personificari,
etc. In general e bine ca un discurs
sd nu contind prea multe elemente
de stil, s& nu devind pompos sau
prea pretentios. Trebuie insa ca vor-
bitorul sd aiba grija la vocabular si
la elementele de gramaticd, pentru
a nu se strecura in discurs greseli
flagrante, care pot afecta credibili-
tatea sa.

Tipologia discursului

Discursurile pot fi informative
sau persuasive.

Discursul informativ urmdreste
sd ofere audientei noi informatii
legate de subiectul tratat. Se reco-
manda ca aceste discursuri sa nu
supraestimeze cunostintele audien-
tei. Vorbitorul trebuie sa isi adapte-
ze la audientd informatia si modul
de prezentare a ei si sd nu cadd in
capcana unui limbaj prea abstract,
care e greu de urmarit si digerat
chiar §i de un public specializat.

DECRYPTING SYSTEMS AND CODES

ORGANIZATION OF SPEECH

Elements of speech

When the subject, data about
the potential audience and rel-
evant information about the theme
are known, the elaboration of the
speech may begin.

The component parts of the
speech now need to be taken into
consideration. In the past, the four
parts of the speech were called ex-
ordium, nartatio, argumentatio and
peroratio. The argumentatio part
was intended to present the topic’s
pros and cons.

The modern theories on the pub-
lic speech art recommend that the
speaker should first elaborate the
corpus of the speech, presenting
the facts that are the object of the
speech. The presentation needs to
be clear, concise, not boring and
not banal. At this moment of the
speech, by showing the facts in a
certain order, the speech is intend-
ed both to inform the audience and
convine it.

The speaker must decide what
the best way to present the facts
is, as to have the greatest impact in
convincing the public.

The facts can be presented chron-
ologically, meaning in their natural
order, spatially - when the speaker
can build a map of the facts pre-
sented, journalistically - based on
the questions specific to the press:
who, what, when, where, why and
how, or legally - presenting each ar-
gument and its counter-argument.

Also, the facts may be presented
in an upward or downward order,
presenting them from the most
to the less important, or the other
way around. Another presentation
method is the one referring to the
cause and effect.

At this moment, when the
speech’s demonstrative elements
have been prepared, the speaker
will focus on the introduction and
the conclusion of the speech.

In the introduction, the speaker
refers to the actual topic of his in-
tervention, prepares the public
and tries to create the atmosphere
for his speech. Some think that
this should be abrupt, in order to
shock the audience, others believe
that a sinuous and long introduc-
tion should be better, however all
of them underline that the role of
this introduction is to gain the au-
dience’s attention and benevolence.
The speaker is recommended to
underline the importance and the

difficulty of the subject in relation
with the speaker. The public needs
to feel flattered by the speaker, it
needs to be attracted to him, there-
fore modesty going even to self-
humility is required to the speaker.
In order not to push the audience
away, the introduction should not
be banal, too long or show excess
ostentation or self-confidence. All
these make the audience hostile to
the speaker.

The ending needs to come logi-
cally from the facts presented. The
audience has to be strongly influ-
enced, in order to be ready to re-
spond to the speaker’s call in sup-
porting the idea presented. Here is
the time for a brief, emotional, and
pathetic summary. The rhetorical
movement should be quick - it
is recommended that the ending
should not be longer than 10-15%
of the speech length. For the effi-
ciency of the speech, it should end
with a spectacular statement, with
a memorable quotation, which
should remain in the mind of the
public. The resuming of the story
from the introduction, with the res-
olution proposed in the speech, will
give the sense of unity and natural
ending.

The organization of the speech
should also take into account the
artistic elements: figures of speech,
tropes, metaphors, repetitions, al-
literations, enumerations, personi-
fications etc. Generally, a speech
should not contain too many style
elements, so that it doesn't become
too pompous or too demanding.
However, the speaker needs to be
careful with the vocabulary and the
grammar, in order to avoid big mis-
takes which might affect its cred-
ibility.

Speech typology

Speeches may be informative or
persuasive.

The informative speech is aimed
at offering the audience new infor-
mation about the topic. It's recom-
mendable these speeches would not
overestimate the audience’s knowl-
edge. The speaker must adapt his
information and its presentation to
the audience, without falling in the
trap of an abstract language, which
is hard to follow and digest, even
by a specialized audience. A way to
assure the success of such speech is
to personalize the topic. A general
topic will not draw the public’s at-
tention as good as a speech which
gives concrete examples, eventually



Un mod de a asigura succesul unui
astfel de discurs este personaliza-
rea subiectului. Un subiect general
nu va atrage interesul publicului la
fel de mult ca unul in care se dau
exemple concrete, eventual chiar
din proximitatea membrilor audi-
entei. Un discurs despre efectele
dezastruoase ale curelor de slibire
va avea un impact mai slab decét o
prezentare a cazului unei persoane
cunoscute - sau usor de identificat
ca membru al comunititii cireia
i se adreseaza si care a suferit in
urma unei astfel de cure.

Discursul persuasiv urmdregte sa
convingd sau sd intdreascd convin-
gerile auditoriului.

In general, discursurile persuasi-
ve apeleaza la argumente bazate pe
fapte, pe judecati de valoare sau pe
decizii personale.

Deciziile personale se bazeaza,
la randul lor, pe anumite elemente:
nevoi, solutii si aplicabilitate.

Pentru a sustine luarea unei deci-
zii, vorbitorul trebuie sa vadd dacd
existd nevoia pentru schimbarea re-
spectiva si, deci, pentru luarea unei
decizii. Dacd raspunsul este favo-
rabil, trebuie vizut dacd discursul
poate propune o rezolvare, iar daca
rezolvarea propusd existd, trebuie
verificat dacd aceasta este aplicabila
sau va genera alte probleme.

Profesorul Alan Monroe a pro-
pus in 1930 organizarea discursului
persuasiv dupa urmatoarea schema:

1. Atentie - captarea atentiei pu-
blicului

2. Nevoie - enuntarea problemei
care necesitd rezolvare

3. Satisfacerea nevoii - enuntarea
solutiei la problema respectiva

4. Vizualizarea beneficiilor solutiei

5. Actiune - solicitarea audientei
sa actioneze - i se va cere 0 actiune
specifica si concreta.

PREZENTAREA DISCURSULUI

Dupa ce a fost alcatuit discursul,
vorbitorul trebuie sa decidd asupra
modului de prezentare.

Tipuri de prezentare

Metodele de prezentare a dis-
cursului sunt: citirea, recitarea din
memorie, prezentarea dupa note, in
care vorbitorul, desi a pregitit dis-
cursul inainte, se foloseste doar de
niste note care cuprind elementele
principale ale prezentarii si prezen-
tarea improvizata — adica fard o pre-
gatire prealabila.

Anumite discursuri trebuie citite,
din considerente care tin de nece-
sitatea unei prezentdri corecte, sau
din nevoia de a se incadra in tim-
pul acordat. Dezavantajele acestei
metode sunt legate de faptul cd
discursul poate suna nenatural, iar
vorbitorul nu poate avea contactul
vizual necesar cu audienta sa.

De asemenea, ritmul prezentarii
poate avea de suferit, precum si lipsa
pauzelor sau plasarea lor fara a tine
seama de contextul discursului. Pen-

tru a evita astfel de neajunsuri, vor-
bitorul trebuie si exerseze indelung
tehnica citirii discursului si sd prega-
teascd din timp toate pauzele necesa-
re, adaptdndu-si modul de prezenta-
re la informatiile comunicate.

Prezentarea din memorie a unui
discurs are avantajul cd impresi-
oneazd prin naturalete, dar poate
afecta prezentarea coerentd, in ca-
zul in care vorbitorul uitd elemen-
te din materialul pregatit. In zilele
noastre aceasta metoda este folosita
doar in cazul unor scurte discursuri.

Prezentarea dupa note este o pre-
zentare a unui discurs indelung ela-
borat, ale carui elemente esentiale
sunt scrise pe un set de cartonase, cu
ajutorul carora vorbitorul isi amin-
teste cursul demonstratiei si ele-
mentele pe care vrea si le sublinieze.
Acest gen de prezentare are avantajul
cd permite o mai mare spontaneitate
si naturalete. Vorbitorul isi pastrea-
74 In cea mai mare parte a timpului
privirea asupra publicului si le poate
simti reactiile, avand posibilitatea de
a-si ajusta discursul in functie de re-
actia auditoriului.

Prezentarea improvizatd este o
metodd care presupune o pregatire
foarte redusa a discursului. Putini
vorbitori aleg s vorbeascd astfel,
dar de multe ori acest lucru nu
poate fi evitat. Vorbitorul trebuie sd
incerce s isi organizeze interventia
cit mai bine in astfel de conditii si
sd isi schiteze un mic plan, eventual
cateva elemente cheie pe care vrea
sa le acopere. In cazul unui rdspuns
la interventia unui alt vorbitor, e
bine ca rdspunsul sa atingd patru
elemente: sa se enunte punctul de
vedere mentionat anterior, si expri-
me pozitia pe care vrea sd o susting,
apol sd isi argumenteze punctul de
vedere cu statistici, exemple sau
marturii. In final, sd rezume punc-
tul de vedere sustinut.

Aceste patru etape de organizare
a discursului pot ajuta la o clarifica-
re rapidd a pozitiei in situatii in care
presiunea timpului se adaugd lipsei
de pregitire prealabile.

Comunicarea non-verbald are un
rol foarte important in prezentarea
discursului. Infatisarea vorbitoru-
lui, postura, gesturile, expresia fe-
tei si a ochilor constituie tot attea
elemente care pot sublinia sau pot
anula argumentele demonstratiei.
Infatisarea vorbitorului trebuie si
respecte atat instantele discursului
(smoking sau rochie de seard la
receptii, tinutd business pentru in-
talniri de afaceri, o tinutd mai sport
pentru intélnirile relaxate), cat si de
imaginea personald - nu ne putem
astepta sa vedem un ministru {i-
nand un discurs la inceputul anului
scolar, in fata studentilor, imbracat
in jeans si tricou, desi probabil ca
majoritatea celor din audienta sunt
imbrécati astfel. De asemenea, pos-
turile asumate in timpul discursu-
lui pot atrage atentia si aprobarea

familiar to the audience. A speech
about disastrous diets will have a
weaker impact than the presenta-
tion of a familiar person - or easy
to be identified as member of the
community, who suffered from
such a diet.

The persuasive speech aims at
convincing or strengthening the
audience’s convictions. Generally,
the persuasive speeches turn to ar-
guments based on facts, on value
judgement or on personal deci-
sions. On their turn, the persua-
sive speeches use certain elements:
needs, solutions and applicability.

In order to support the taking
of a decision, the speaker has to
see whether there is need for that
change, therefore for taking a de-
cision. If the answer is favourable,
one must see if the speech can offer
a resolution, and if the resolution
proposed does exist, one must ver-
ify whether this solution is appli-
cable or whether it generates other
problems.

Professor Alan Monroe pro-
posed in 1930 the organization of
the persuasive speech following the
scheme:

1. attention - capturing the pub-
lic’s interest

2. need - voicing the problem
that needs to be solved

3. satisfying the need - voicing
the solution to that problem

4. visualizing the solution’s ben-
efits

5. action - asking the audience to
take action -a specific and concrete
action will be requested.

PRESENTATION OF THE SPEECH

After elaborating the speech, the
speaker has to decide on the pres-
entation mode.

Presentation types

Methods to present the speech:
reading, reciting, notes presenta-
tion, when the speaker, although
having prepared the speech in ad-
vance, only uses some notes which
gather the main elements of the
presentation and the improvised
presentation - meaning with no
previous preparation.

Certain speeches need to be read,
in order to be correctly presented
or for the need of fulfilling the time
frame given. The disadvantages of
such method relate to the fact that
the speech might sound unnatural,
and the speaker cannot establish a
visual contact with his audience.

Also, the tempo of the presenta-
tion may suffer as well as the breaks
or placing them without taking
into consideration the speech
context. To avoid such issues, the
speaker must strongly exercise the
technique of speech reading and
preparing in advance the necessary
breaks, adapting his presentation
method to the pieces of communi-
cation transmitted.
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Memorized speech presentation
has the advantage of impressing
through its naturalness, however it
may affect the coherent presenta-
tion, if the speaker forgets parts of
the material prepared. Nowadays,
this method is used only for short
speeches.

Notes presentation refers to a
long elaborated speech, whose ele-
ments are written on a set of boards,
helping the speaker to remind the
course of demonstration and the el-
ements he wants to stress out. This
type of presentation allows a better
spontaneity and naturalness. The
speaker maintains his eyes on the
audience most of the time and can
feel its reaction, having the possibil-
ity to adjust his speech depending
on the audience’s reaction.

Improvised presentation is a
method which entails a low prepa-
ration of the speech. Few speakers
choose to speak like this, but many
times it cannot be avoided. The
speaker needs to try to organize
his intervention as well as possible
given the circumstances and draw
up a little plan, perhaps few key
elements he wants to cover. In the
case of a reply to another speaker’s
intervention, its good for the an-
swer to focus on four elements: to
voice the point of view previously
mentioned, to express the position
the speaker wants to support, then
to argue his point of view with sta-
tistics, examples or confessions. In
the end, to summarize the point of
view supported.

These four stages of the speech
may help in quickly clarifying one’s
stand in situations when the time
pressure adds to a lack of in ad-
vance preparation.

Non-verbal communication has
a very important role in present-
ing the speech. The speaker’s ap-
pearance, his gestures, face and
eyes expression may strengthen or
cancel the arguments of the dem-
onstration. The speakers appear-
ance must respect both the speech’s
context (smoking or evening gowns
in receptions, business clothing for
business meetings, casual clothing
for relaxed meetings) and the per-
sonal image - we cannot expect to
see a minister holding a speech be-
fore students at school year begin-
ning, wearing jeans and a T-shirt,
although most of his audience
wear something like this. Also, the
positions of a speaker during his
speech could draw the attention
and the approval of the audience,
or they may create discomfort and
disproval. It is very disgraceful, for
instance, a speaker’s too relaxed or
uncontrolled position before an
audience. This even means a lack of
respect for the audience.

The gestures made by the speaker
need to look natural and sponta-
neous. Playing with rings or other
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audientei sau pot crea disconfort si
dezaprobare. De luat in considerare
cét de dizgratios poate fi un vorbi-
tor stand intr-o

pozitie prea relaxatd sau necon-
trolatd in fata audientei. Acest lucru
semnificd, chiar dacd nu intentio-
nat, o lipsa de respect fata de publi-
cul caruia i se adreseaza vorbitorul.

Gesturile pe care le va face vor-
bitorul trebuie sd apara ca naturale
si spontane. Trebuie evitate jocul cu
inelele sau alte bijuterii personale,
migcdrile prea ample, frecarea mai-
nilor sau ,frangerea” lor si in gene-
ral orice gest care ar putea trada o
stare de nervozitate ce se va trans-
mite, in final, §i audientei.

Expresia fetei si a ochilor consti-
tuie elemente cruciale in receptarea
discursului de cétre public.

Argumentele prezentate cu toatd
convingerea de vorbitor pot fi anu-
late de o privire necontrolata sau o
mimicd neadecvatd. E important
ca vorbitorul si péstreze contactul
vizual cu membrii audientei. Con-
tactul vizual i da informatii directe
vorbitorului despre starea audiente,
despre modul in care asimileazd
discursul, despre forta argumente-
lor prezentate si despre alte elemen-
te care impun ajustarea discursului
in sensul obtinerii rezultatelor ur-
marite.

Rispunsul la intrebarile audientei

La fel de important ca discursul
propriu-zis este si modul in care
vorbitorul va raspunde la intreba-
rile publicului. Réispunsurile di-
recte ale vorbitorului au darul de
a sublinia impresia buna facuta si
mdresc impactul prezentdrii asupra
audientei, in timp ce evitarea ras-
punsurilor si afisarea unei stari de
nervozitate vor avea efectul contrar,
putdnd distruge tot ceea ce a con-
struit vorbitorul intr-un discurs
megtesugit. De aceea trebuie exer-
sate si intrebarile potentiale care
urmeaza discursului.

Acest mod de lucru presupune ca
vorbitorul sd prevada toate intrebd-
rile care ar putea veni din public si
sa le gaseasca raspunsurile potrivi-
te, in concordanta cu cele prezenta-
te in discurs. Pentru a face cit mai
usoard sarcina vorbitorului trebuie
urmati cativa pasi:

1. Se clarifici de la inceputul in-
terventiei momentul cind se vor
putea pune intrebirile.

2. Se va adopta o atitudine pozi-
tivd fata de cei care pun intrebari si
fatd de problemele ridicate.

3. Se vor asculta atent intrebrile,
se vor lua notite, se vor cere clarifi-
cari daca este cazul.

4. Desi intrebarea a fost pusd de o
singura persoand, raspunsul trebu-
ie adresat intregii audiente.

5. Raspunsurile trebuie sa fie sincere.

6. Nu sunt permise divagatiile.

Materialele ajutdtoare

O prezentare de succes trebuie
insotitd si de citeva materiale aju-

tdtoare, care sd sustind ideile dis-
cursului si sd ajute la clarificarea su-
biectului si memorarea ideilor sale
de catre audientd. In acest scop pot
fi folosite plange, grafice, fotografii,
slideuri, si chiar filme si prezentari
multimedia.

Vorbitorul trebui insa sa fie foar-
te atent pentru ca aceste materiale
ajutdtoare sa nu distragd atentia au-
dientei de la elementele prezentarii.
De aceea, trebuie respectate citeva
reguli simple:

1. Nu se va folosi tabla sau flip-
chart-ul in timpul prezentarii. E de
preferat ca vorbitorul s isi scrie pe
tabld sau pe plangele flip-chart-ului
ceea ce are de scris si sa le dezvaluie
publicului pe médsura prezentarii.

2. Materialele trebuie plasate in
locuri vizibile pentru toti partici-
pantii la prezentare.

3. Materialele ajutatoare nu tre-
buie sd fie date din ménd in mana
si nu vor fi aratate decét atunci cind
se vorbeste despre ele, pentru cd, in
felul acesta, atentia celor din public
va fi distrasa de la prezentare.

De asemenea, vorbitorul trebuie
sa aiba grija sa explice audientei ce
vede - clar, concis - si sd aiba gri-
jd sd isi concentreze prezentarea
asupra audientei, nu a materialului
ajutdtor.

METODE DE PERSUADARE

Trebuie sd evidentiem, in final,
citeva elemente legate de metodele
de persuasiune aflate la indemana
vorbitorului. Pentru a putea avea
succes intr-o prezentare, trebuie in-
deplinite mai multe conditii:

1. Publicul trebuie si fie convins
de credibilitatea vorbitorului.

2. Dovezile prezentate trebuie sa
fie convingitoare.

3. Deductiile logice trebuie sd fie
convingatoare.

4. Ideile si exprimarea vorbitoru-
lui trebuie sd genereze emotii inten-
se publicului.

Aristotel numea ethos credibili-
tatea vorbitorului. Doud elemente
contribuie la formarea acestei cre-
dibilitati: competenta, sau modul in
care percepe audienta inteligenta,
expertiza si cunostintele vorbitoru-
lui in legaturd cu subiectul propus
si caracterul, adicdi modul in care
publicul apreciazd sinceritatea vor-
bitorului, faptul ci acesta estesau
nu este demn de incredere, precum
si interesul sdu pentru problemele
publicului ciruia i se adreseazd.

Credibilitatea unui vorbitor poa-
te fl apreciatd si in functie de mo-
mentul in care este luata in consi-
derare: initiald, inainte de a incepe
expunerea, derivatd, generata de
ceea ce spune si face in timpul ex-
punerii si finald, adica cea din mo-
mentul cand expunerea si sesiunea
de intrebari s-au terminat. Este
evident cd cel mai avantajos pentru
un vorbitor este sd aibd o credibi-
litate initiald mare, dar ea poate fi

jewelleries must be avoided, also
too ample movements, rubbing
hand or snapping fingers, generally
any gesture that might reveal a state
of nervousness, which will eventu-
ally be transmitted to the audience.

The face and eyes expression rep-
resent crucial elements in public’s
receiving the discourse. The argu-
ments presented very strongly by
the speaker may be cancelled by an
uncontrolled look or an adequate
mimic. It is important that the
speaker maintains visual contact
with the members of the audience.
The visual contact gives him direct
information about the mood of the
audience, about the way in which
the audience assimilates the speech,
about the strength of the arguments
and about other elements that re-
quire the adjustment of the speech,
in order to obtain the targeted ob-
jectives.

Answer to the audience ques-
tions

As important as the speech itself
is the way in which the speaker will
answer the public’s questions. The
speaker’s direct answers have the
purpose to underline the good im-
pression and increase the impact of
the presentation on the audience,
while avoiding the answers and
showing a state of nervousness will
have the opposite effect, being able
to destroy whatever a speaker built
through an artfully speech. There-
fore, the speaker must also practice
the potential questions that follow
the speech.

This working method entails that
the speaker would foresee all the
questions that may come from the
public and find the right answers, in
accordance with the facts presented
in the speech. Few steps need to be
followed for this purpose:

1. clarify from the beginning of
the intervention the moment when
questions may be asked

2. adopt a positive attitude to-
wards the people asking questions
and the problems debated

3. listen carefully to the ques-
tions, take notes, ask for clarifica-
tions, if needed

4. although the question is asked
by one person, the answer needs to
be given to the entire audience

5. the answers have to be sincere

6. divagations are no allowed.

Helping materials

A successful presentation needs
to be accompanied by few helping
materials, to support the ideas of
the speech and help clarifying the
topic and memorizing its idea by
the audience. For this, there may
be used boards, graphics, photos,
slides and even multimedia films
and presentations.

The speaker however has to be
very careful so that these helping
materials do not distract the pub-
lics attention from the elements

presented. Therefore, some simple
rules need to be obeyed:

1. do not use the board or flip-
chart during the presentation. It's
better for the speaker to write on
the board or on the flipchart what-
ever he has to write and reveal it
while doing the presentation.

2. the materials need to be placed
in visible places for all the partici-
pants in the presentation

3. the helping materials should
not be transmitted from hand to
hand and will only be showed when
talking about them, otherwise the
public’s attention will be distracted
from the presentation.

Also, the speaker must explain
his audience what it sees clearly,
concisely and should be careful to
focus the presentation on the audi-
ence, not on the helping material.

PERSUASION METHODS

In the end, we need to highlight
some elements relating to the per-
suasion methods that are available
for the speaker. In order to have
success in a presentation, several
conditions must be fulfilled:

1. the public needs to be con-
vinced with the speaker’s credibility

2. the proofs presented need to
be convincing

3. the logical deductions must be
convincing

4. the ideas and the way the
speaker talks should generate in-
tense emotions to the public.

Aristotle called the speaker’s
credibility ethos. Two elements help
in forming this credibility: compe-
tence, or the way in which the audi-
ence perceives the speaker’s intelli-
gence, expertise and knowledge on
the topic and the character, mean-
ing the way in which the audience
appreciates the speaker’s sincerity,
whether he is worth believing or
not, as well as his interest for the
audience’s problems.

A speaker’s credibility could also
be measured depending on the mo-
ment of assessing it: initial, before
the start of the speech, derived,
generated by what he says and does
during the speech and final, namely
the moment when the speech and
the questions session have ended.
It is obvious that it would be more
advantageous for a speaker to have
a high initial credibility, but it could
be destroyed if problems appear
during the presentation, leading to
a final low credibility. This may be
generated also by the high expec-
tations, which do not become real
during the speech, either due to a
bad presentation or the topic does
not rise to the public’s expectations.

Building credibility is not a sim-
ple process, however it is possible.
First of all, the speaker must ex-
plain the competence in that area in
front of the audience.

Competence may come from ac-



distrusa dacé apar probleme in tim-
pul prezentdrii care pot conduce
la o credibilitate finala micd. Acest
lucru poate fi generat si de astep-
tirile foarte mari, neconcretizate
in timpul discursului, fie din cauza
unei prezentdri slabe, fie pentru ci
subiectul nu se ridica la nivelul as-
teptdrilor publicului.

Construirea credibilitatii nu este
un proces simplu, dar este totusi
posibila.

In primul rand vorbitorul trebuie
sa isi explice competenta in dome-
niul respectiv in fata audientei.

Competenta poate proveni fie
din experienta academicé - respec-
tiv din studiu sau cercetare, fie din
experienta personald - adicd din
implicarea directd in activittile
discutate.

Un alt mod de construire a credi-
bilitatii este stabilirea unui backgro-
und comun cu audienta in privinta
valorilor, atitudinilor si experien-
telor. O audienta socatd de valorile
si atitudinile total diferite ale vor-
bitorului va fi mai greu de convins
(dacd nu 1mp051b11) In schimb, o
audientd care impdrtaseste aceleasi
valori si atitudini cu vorbitorul,
care a trecut prin experiente asema-
ndtoare, va trece mai usor de partea
ideilor propuse de discursul vorbi-
torului.

Nu in ultimul rind, o prezentare
fluentd, expresiva si plind de con-
vingere va avea darul sd sporeasca
credibilitatea vorbitorului.

Pe langd elementele care tin de
credibilitatea vorbitorului, in succe-
sul unui discurs mai este hotarator
si modul in care dovezile prezenta-
te sunt redate si corelate in cadrul
deductiilor.

Credibilitatea dovezilor este data
de mai multe elemente:

- Specificitatea dovezilor - dove-
zile bazate pe cifre exacte, luate din
statistici oficiale, sunt mai credibile
decit afirmatiile generale, care se
bazeazd doar pe simple presupu-
neri.

- Noutatea dovezilor - dovezile
necunoscute de audientd - elemen-
tele noi, impun reconsiderarea ve-
chilor opinii ale publicului.

- Sursele credibile - sursele care
sunt recunoscute prin impartialita-
tea si corectitudinea lor pot convin-
ge pe oricine de adevérul lor.

Pe langd argumentele bazate pe
dovezi directe, discursul retoric se
bazeazd si pe argumentele gene-
rate de deductiile logice. Trebuie
relevate aici céteva tipuri: deductia
propriu-zisd, cand se porneste de
la general spre particular, inductia
logicé, cind se porneste de la parti-
cular spre general, deductia cauzald,
cand se porneste de la cauza spre
efect si analogia, bazat pe analogia
dintre situatii similare. Trebuie avu-
td 0 mare grija si la erorile care pot
apdrea in decursul deductiilor logi-
ce, si care pot face sa se prabuseasci

intregul esafodaj al discursului.

Tipuri de erori:

o Generalizarea eronatd - atunci
cind dovezile sunt insuficiente pen-
tru a trage o concluzie

o Cauza falsd - se presupune in
mod gresit cd un fenomen este ca-
uza altuia

+ Analogia gresitd - cind cele
doud situatii considerate nu sunt
similare

« Atacul la persoand

o Sau/sau - cind demonstratia
solicitd o alegere intre doua solutii,
desi pot exista si altele

o Eroarea manelei - cind se sus-

ademic experience - from study or
research, or from personal experi-
ence - i.e. direct involvement in the
activities discussed.

Another way to build cred-
ibility is to establish a common
background with the audience
regarding values, attitudes and ex-
periences. An audience shocked by
the speakers completely different
values and attitudes will be harder
to convince (if not impossible). On
the other hand, the audience which
shares the same values and atti-
tudes as the speaker, who had the
same experiences, will side with the

medierea, tehnica si arta

tion, when starting from the cause
to effect and the analogy of similar
situations. The speaker also should
be cautious about the errors that
may appear during the logical de-
ductions, which may ruin the entire
speech.

Types of errors:

o erroneous generalization -
when proofs are insufficient to
draw a conclusion

« false cause - wrongly presuppo-
sition that one phenomenon is the
cause of another

« wrong analogy - when two situ-
ations evaluated are not similar
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tine cd ceva popular este i bun, co-
rect sau de dorit

« Eroarea bulgarelui de zapada -
cind se asuma faptul ci un anume
pas va duce la o inlantuire de pasi
ce vor avea efecte periculoase.

Aristotel a numit Logos toate
aceste mijloace, respectiv dovezile
si rationamentele, prin care vorbito-
rul apeleazd la argumente de ordin
rational pentru a-si sustine ideile.

Tn acelasi timp, vorbitorul poate
face apel si la argumente de ordin
emotional pentru a-si atinge obiec-
tivele fixate. Este ceea ce Aristotel
numea Pathos. Argumentele de or-
din emotional au rolul de a stirni
sentimente puternice in audientd si
de a impune schimbarea atitudinii,
bazandu-se pe un set de emotii care
se considera a fi obligatorii pentru
a face parte din comunitate. Tea-
ma, compasiunea, mandria, mania,
vinovitia, respectul, toate acestea
sunt sentimente la care fac apel
vorbitorii pentru a obtine reactii-
le dorite de la audiente. In functie
de audienta pe care o are, vorbito-
rul trebuie sd identifice care este
emotia cea mai usor de activat in
constiinta audientei i si faca apel
la ea pentru a putea sd transmitd
mesajul pe care il are de transmis.
In acelasi timp, discursul sdu trebu-

idea proposed by the speaker more
easily.

Nonetheless, a fluent, expressive
and very convincing presentation
will increase the speaker’s credibility.

Apart the elements related to the
speaker’s credibility, the success of
a speech also depends on the way
in which evidence is presented and
correlated within the deductions.

The credibility of evidence is giv-
en by several elements:

- specificity of proofs - proofs rely-
ing on precise figures, taken from
official statistics, are more credible
that general statements, based only
on simple assumptions

- novelty of proofs - the proofs not
known by the audience - new ele-
ments entails the reconsideration
on audience’s older opinions

- credible sources - the sources
which are recognized as impar-
tial and fair may convince anyone
about their truth.

Apart from the arguments based
on direct proofs, the rhetorical
speech is also based on the argu-
ments generated by logical deduc-
tions. There are several types: the
deduction itself, when starting
from particular to general, logi-
cal induction, when starting from
particular to general, causal deduc-

« personal attack

« or/for - when the demonstra-
tion requires to choose out of two
solutions, although there may be
more

+ the error of the manea - when
claiming that something popular is
also good, correct or desirable

o the error of the snow ball -
when assuming that a certain step
will lead to a chain of steps that will
have dangerous effects.

Aristotle named Logos all these
means, namely the proofs and
judgements, by which the speaker
uses rational arguments to support
his ideas.

At the same time, the speaker
may also use emotional arguments
to achieve his goals. It is what Ar-
istotle called Pathos. The emotional
arguments are meant to stir strong
feelings among the audience and to
impose a change of attitude, based
on a set of emotions considered
mandatory to be part of the com-
munity. Fear, compassion, pride,
anger, guilt, respect, all these are
feelings used by the speakers in
order to obtain the reactions they
want from the audience.

Depending on the type of au-

dience, the speaker must identify 29

which is the feeling that is easiest to
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ie sd fie insotit de un limbaj adecvat,
din care sd nu lipseasca exemplele
vii, indltatoare, apreciabile. Tonul
sau trebuie sd denote convingere si
sinceritate.

CONCLUZH

Din cele prezentate mai sus este
evident cd arta de a vorbi in public
este foarte importantd, pentru ci
pune la indeména tuturor un in-
strument foarte puternic: forta de
a-i convinge pe ceilalti.

Desigur, riméane la latitudinea
fiecdruia modul in care alege sd fo-
loseascd aceastd fortd. Nu trebuie sa
ne mire cd unii o folosesc aga cum
trebuie, in folosul binelui si adevi-
rului, in timp ce altii o folosesc in
scopuri reprobabile. In ultimd in-
stantd, este vorba de o alegere cu
privire la valorile si credintele fatd
de care ne raportdm existenta. Arta
de a vorbi raméne insa elementul
cheie in devenirea individuald, de
vreme ce este demonstrat faptul
cd realizarea personald in societa-
te impune aptitudini deosebite de
comunicare i, cu precadere, apti-
tudini de a vorbi in public. Chiar

si locurile de muncd eminamente
tehnice au nevoie de oameni care sa
stie sd comunice, pentru cd nu este
suficient ca un om sé aibé idei stra-
lucite, el trebuie sa fie capabil sd le
formuleze pe intelesul celor din jur,
pentru a le putea pune in aplicare.

Pentru comunicatori, arta de a
vorbi in public constituie un instru-
ment important in activitatea de zi
cu zi; este 0 ocazie de a se adresa ne-
intermediat unui public numeros,
in fata cdruia sa isi prezinte infor-
matiile necesare atingerii obiective-
lor de comunicare ale organizatiilor
pe care le reprezinta.

De aceea ei trebuie sa profite de
fiecare ocazie de a vorbi in public,
pentru a-si rafina aptitudinile, pen-
tru a cdpdta experientd, pentru a
scapa de emotii, pentru a putea co-
munica spontan, pentru a-si exersa
puterea de convingere. In acest fel
isi vor dezvolta calitétile personale
si vor deveni specialisti din ce in ce
mai buni. u

- Continuarea in numarul urmator -
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activate in the people’s conscience
and use it to transmit the message
he wants. At the same time, the
discourse needs to be accompanied
by an adequate language, which
should not miss energetic, apprecia-
ble examples. His tone of voice must
inspire confidence and sincerity.

CONCLUSIONS

The above mentioned indicate
that the art of speaking in public is
very important, because it provides
a very strong instrument: the force
of convincing the others.

Obviously, it is everybody’s
choice how this strength is being
used. We should not be surprised
that some use it for a right purpose,
for the benefit of good and truth,
while others use it for doubtful pur-
poses. Nevertheless, we are talking
about a choice regarding the values
and the faith that govern our exist-
ence. The art of speaking remains
the key element of our individual
growth, given that the personal suc-
cess in society requires special com-
munication skills and more impor-
tantly skills to speak in public. Even

the very technical jobs need people
who know how to communicate, as
itis not enough for a person to have
brilliant ideas, he must also be able
to formulate them so that everyone
around him understands, in order
to implement them.

For communicators, the art of
speaking in public represents an
important instrument in everyday’s
activity; it is an opportunity to ad-
dress to a numerous public without
intermediation, presenting the nec-
essary information in order to reach
the communication goals settled by
the organization represented.

That is why they need to take
advantage of every opportunity to
speak in public, to refine their skills,
to gain experience, to leave behind
all emotions, to be able to commu-
nicate spontaneously, to practice
the power of persuasion. This way,
they will develop their personal
qualities and will become better
and better specialists. "

- to be continued -
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MANAGEMENTUL/CONDUCEREA

CONFLI

CTULUI

CONFLICT
MANAGEMENT/LEADERSHIP

a inceputul anului 2009, cativa
consilieri generali din cadrul
mai multor companii interna-
tionale au colaborat la aparitia unui
articol intitulat Furtuna perfecta.
Factorii care hraneau furtuna erau
haosul economic si financiar, am-
bitia departamentelor juridice cor-
poratiste de a avea un control mai
mare asupra rezultatelor, precum
si noile capacitati ale tehnologiei
informatiei i comunicatiei. Auto-
rii preziceau ca energia generatd
de aceasta tripld convergentd va
schimba radical atitudinea privind
disputele dintre cerere si oferta din
piata serviciilor juridice. Asta pre-
supune oportunitdti pentru cei care
actioneazd conform motto-ului
Presedintelui Obama “Lumea se
schimbd si trebuie s ne schimbdm
si noi odata cu ea,” si pierderi pen-
tru cei care nu actioneazd sau care
se miscd cu incetinitorul.
Control
Factorul control este unul pe care
consilierii juridici in mod individu-
al il pot influenta. Controlul este
un element central al asteptarilor
moderne privind Buna Guvernanti
Corporate, subliniat de Sectiunea
404 a Legii Sarbanes-Oxley, dar care
se extinde mult in afara raportarilor
financiare si analiza riscurilor, pAna
la cele mai semnificative riscuri
care pot avea consecinte financiare.
Litigiul este in mod inevitabil un
astfel de risc pentru toate pirtile.
Exercitarea unui control mai mare

asupra litigiilor a devenit o priorita-
te pentru majoritatea organizatiilor.

A controla litigiul

Litigiul nu este numai un risc;
este unul care nu poate fi contro-
lat. Un tert - judecator sau arbitru
- este cel care are controlul, dat de
autoritatea sa, de a impune o jude-
catd sau un verdict. A avansa argu-
mente puternice este o incercare
potrivitd de a exercita influenta, dar
aceasta nu este un instrument de
control. A exercita un control mai
eficient asupra litigiilor presupune
mult mai mult decat delegarea citre
litiganti competenti. Implica nego-
cierea unui acord acceptabil.

Avem noi un conflict - sau con-
flictul ne are pe noi?

In cartea sa “Confruntarea Con-
flictului” (1999), austriacul Friedri-
ch Glasl, expert in stiinte politice,
economist si mediator descria o
scard cu noud trepte sau niveluri,
care simboliza ciclul de viatd al dis-
putelor. La baza scirii stau pozitiile
luate de citre parti; treapta 2 este
polarizarea acestor pozitii iar treap-
ta 3 este deteriorarea comunicarii
si inceputul actiunilor de incrimi-
nare reciprocd a partilor. Dr. Glasl
identifica treapta 3 ca limita in care
ajutorul propriu poate rezolva dis-
puta. Urmeaza apoi momentul cri-
tic cnd, conform lui Glasl, noi nu
mai avem conflict, ¢i mai degraba
conflictul ne are el pe noi. Aceasta
este faza in care litigiul si arbitrajul
inlocuiesc ajutorul propriu ca me-

In early 2009, a dozen General - is the one in control through their

Counsel of international compa-
nies co-authored an article entitled
The Perfect Storm. The factors fee-
ding the storm were cited as econo-
mic and financial turmoil, the drive
by corporate law departments for
greater control over outcomes, and
new Information and Communica-
tion Technology capabilities. The
authors predicted that energy gene-
rated by this triple convergence wo-
uld radically change the attitudes
towards disputes held by both the
supply and demand sides of the le-
gal services market. It spells oppor-
tunity for those acting on President
Obamas The world is changing, and
we must change with it, and loss for
those that don't, or drag their heels.

Control

The control factor is one that in-
dividual General Counsel can really
influence. Control is central to mo-
dern expectations of Good Corpo-
rate Governance, underscored by
Section 404 of the Sarbanes-Oxley
Act but extending far beyond finan-
cial reporting and risk assessment
to embrace any significant risks
that can have financial consequen-
ces. Litigation is inevitably such a
risk for all parties. Exerting greater
control over litigation has become a
top priority for most organizations.

Controlling litigation

Litigation is not just a risk; it is
one that cannot be controlled. A
third party - a judge or arbitrator

authority to impose a judgment
or award. Advancing strong argu-
ments is a proper attempt to exert
influence, but is not an instrument
of control. Exerting more effective
control over litigation entails much
more than delegating to competent
litigators. It involves negotiating an
acceptable settlement.

Do we have a conflict - or does
the conflict have us?

In his book Confronting Con-
flict (1999), the Austrian political
scientist, economist and mediator
Friedrich Glasl described a ladder
with nine rungs or levels that typi-
fied the life cycle of disputes. At the
bottom end of the ladder comes the
positions taken by the parties; Rung
2 is the polarization of those posi-
tions, and Rung 3 the deterioration
of communication and the start of
mutually recriminatory acts by the
parties. Dr. Glasl identified Rung
3 as the limit of self-help in resol-
ving the dispute. Then comes the
Tipping Point when, as Glas] put it,
we no longer have a conflict, rather
the conflict has us. This is the stage
at which litigation and arbitration
replace self-help as the primary re-
solution method. Rung 4 sees the
deployment of tactics, Rung 5 is
loss of face and increasingly perso-
nal attacks, and Rung 6 represents
the point at which threats become
strategic. Harmful blows follow on
Rung 7, supplemented on Rung 8



todd primaré de solutionare. Treap-
ta 4 inseamna exploatarea tacticilor,
treapta 5 reprezintd atacuri perso-
nale in cregtere, iar treapta 6 semni-
ficda momentul in care amenitdrile
devin strategice. Lovituri daundtoa-
re urmeazd pe trapta 7, suplimen-
tate pe treapta 8 de dorinta partilor
nu numai de a castiga, dar si de a
distruge. Pe treapta 9, partile intrd
intr-un abis distructiv comun.

In timp ce orice conflict este
diferit de altul, Scara lui Glas] este
folositoare pentru a ne focusa nu
numai pe nevoia de a controla dis-
puta, dar si de a o conduce spre o
solutionare timpurie si o evitare a
intetirii inevitabile si incontrola-
bile a disputei. Consilierii juridici
cu experientd stiu cd odatd ce au
trecut de limita ajutorului propriu
de pe scara 3, devin blocati ca intr-
o spirald, din care nu existd nicio
scapare. Indiferent daca solutiona-
rea presupune negociere, mediere
sau alte tipuri de procese, a prelua
controlul direct asupra rezultatelor
posibile si procesul de a ajunge aici
necesitd doze puternice de leaders-
hip, viziune, determinare, inovatie
si, deseori, de curaj.

Dragostea nu are ce cauta intr-
un litigiu; speranta nu este instru-
ment de control

Consilierea preventivd hiperac-
tiva este esentiala. Nu existd cazuri
impietrite, deoarece este in natura
umana sd te indragostesti de pute-
rea argumentelor si a sentimentului
nostru de justitie. Dragostea nu
are ce cduta in actiunile juridice.
Tot ce putem face este sd inaintim
cele mai persuasive argumente, cu
speranta cd vor triumfa in judecata
finald sau in pronuntarea verdictu-
lui. Speranta nu este instrument de
control. In jur de 50% din totalita-
tea cazurilor, spranta se transformé
in disperare.

tactici, paturi de fum, cosuri si ris-
curi preluau comanda. Controlul
era imposibil. Eram obsedati de
idea de a face lucrurile bine - o
marca a unui manager - neficand
lucrurile corect (marca unui lider).

Astizi este atat de ieri

Aceasta nu este o guvernare cor-
poratista bund (sau acceptabild) in
secolul 21. Motto-ul celor de la In-
tel Astdzi este atat de ieri intdreste
semnificatia  schimbdrii. Méine,
daca nu ne croim in mod original
un drum pentru a evita disputele
sau pentru a gasi o solutie timpurie
la lucrurile care ne scapd in efortul
de a evita, pe drept vom fi judecati
ca pasivi si ineficienti, consumand
mai degrabd decdt addugind va-
loare. $i posibil in contradictie cu
noile norme de performanti care
sunt impuse corporatiilor de lege.
Pendulul a oscilat de la gestionarea
riscurilor la activitatea de leaders-
hip, de evitare a riscului din capul
locului, far atunci cdnd nu mai este
de evitat, la rezolvarea lui si prio-
ritizarea obtinerii unui rezultat ac-
ceptabil cit mai repede posibil.

S admitem totusi cd arbitrajul
sau litigiul este uneori necesar. Sunt
situatii, ca §i cazurile de test, in care
precedentul este important sau in
care asistentd temporard este ne-
cesard, unde un drum alternativ in
fatd este imposibil sau chiar nedo-
rit. Acele cazuri necesita o evaluare
onestd, obiectivé si regulatd.

A sparge spirala

Cénd partile trec de treapta 3 pe
scara Dr. Glasl, de punctul critic,
sunt probabil incapabile s initieze
un dialog productiv. Fiecare dintre
ele probabil va simti ca orice in-
cercare de a propune ceva va fi in-
terpretat in mod gresit ca indoiald
sau pierdere a respectului. Dorin-
tele private de a ajunge la un acord
sunt astfel ascunse §i neexprimate.

Negocierea, pe de altd parte, este Aceasta este faza in care medierea

un instrument de control foarte pu-
ternic. Oferd mult mai multe opti-
uni pentru a obtine un rezultat anu-
me, de obicei mult mai rapid si mai
feftin decat instanta sau arbitrajul,
iar negociatorii riméan cu controlul
asupra a ceea ce sunt pregatiti sd
cadd de acord. Optiunile sunt mult
mai numeroase, deoarece factorii
din afara scopului disputei pot fi
adusi pe scena pentru a gisi o bazd
comuna de acord.

A conduce inseamna mult mai
mult decat a gestiona

Acum cétiva ani, litigiul si ar-
bitrajul erau lucruri pe care ne
agteptam s le gestiondm. De obicei,
acesta era un eufemism corporatist
pentru a delega influenta reala catre
consilierii externi. Pretindeam ca
avem control, in virtutea statutului
nostru de client, dar in realitate de
abia monitorizam situatia, ficind
comentarii pe alocuri, platind fac-
turi si indurénd riscul, in timp ce
diverse acuzatii si cereri in crestere,

devine un proces de control al ris-
curilor. Dar cum se ajunge la me-
diator? Dacd propun medierea, va
crede adversarul cd doresc solutio-
narea pentru cd ma simt slab? Poate
afisa o reactie de genul “A-ha!” i sa
obtind exact efectul opus?

Astfel, de multe ori medierea
nu apucd si fie propusi sau este
respinsd tocmai pentru cd cealaltd
parte interpreteazd in mod gresit
semnalele si se intdreste impotriva
unui oponent slab.

Sunt multe céi pentru a depisi
aceastd problemd. A nu lasa con-
flictul sd treacd de treapta 3 este o
strategie importantd de a evita si
preveni conflictul. Pentru cazurile
care sunt deja acolo sus pe scard,
sau care se catard inspre acolo in
ciuda tuturor eforturilor, este nece-
sard o actiune intentionatd pentru a
sparge spirala. Céteva optiuni sunt
descrise mai jos.

Re-conectare

Majoritatea schimbarilor incep

by the parties’ goals no longer be-
ing confined to winning but also to
destroying. On Rung 9, the parties
enter a mutually-destructive abyss.

While every conflict is different
from every other, Glasls Escala-
tion Ladder is helpful in focusing
not merely on the need to manage
disputes, but to lead the way to an
early resolution and avoid an ine-
vitable and uncontrollable escalati-
on. Mature in-house counsel know
that once they get past the self-help
limit at Rung 3 on the ladder, they
are locked into a spiral binding
from which there is no easy way
out. Whether the resolution requi-
res negotiation, mediation or some
other process, taking direct control
over the potential outcome and the
process to reach it requires strong
doses of leadership, vision, deter-
mination, innovation and, often,
courage.

Litigation is no place for ro-
mance; hope is no instrument of
control

Hyperactive preventive coun-
selling is essential. There is no such
thing as a cast iron case but it is
human nature to fall in love with
the strength of our arguments and
our sense of justice. Legal action is
no place for romance. The best we
can do is put forward the most per-
suasive argument in the hope that
it prevails in the final judgment or
award. Hope is no instrument of
control. In about 50% of all cases
that hope turns into despair.

Negotiation, on the other hand,
is a very powerful instrument of
control. It offers many more op-
tions for achieving an acceptable
and certain outcome, usually much
faster and cheaper than litigation or
arbitration, and negotiators remain
in control over what they are prepa-
red to agree. The options are much
more numerous because factors
outside the scope of the dispute can
be brought into play to help find a
mutual settlement basis.

Leading is much more than Ma-
naging

A few years ago, litigation or ar-
bitration were things we were ex-
pected to manage. Usually, this was
a corporate euphemism for delega-
ting real influence to outside coun-
sel. We pretended to be in control
by virtue of our status as the client,
but in reality we mainly monitored
the situation, commenting here and
there, paying the bills and riding
out the risk, while escalating clai-
ms and counter-claims, allegations,
tactics, smoke screens, costs and
risks took command. Control was
impossible. We were obsessed with
doing things right - a mark of a ma-
nager - not doing the right things
(a mark of a leader).

Today is so Yesterday

This is not Good (or acceptable)
Corporate Governance in the 21st

medierea, tehnica si arta

Century. Intel's motto Today is so
Yesterday reinforces the signifi-
cance of change. Tomorrow, if we
don't imaginatively lead our way to
avoid disputes, or drive for an early
resolution of those that escape our
avoidance efforts, we will rightly be
judged passive and ineffective, con-
suming value rather than adding
value. And possibly in violation
of new performance norms being
imposed on corporations by law.
The pendulum has swung from
managing risk to the leadership ac-
tivity of avoiding it in the first pla-
ce, and then when it is unavoidable
to resolving it and prioritizing the
achievement of an acceptable out-
come as soon as possible.

Lets admit, however, that arbi-
tration or litigation is sometimes
necessary. There are situations, like
test cases, where a precedent is im-
portant, or where interim relief is
needed, where an alternative way
forward truly is impossible or even
undesirable. Those cases need mea-
sured, honest, objective and regular
assessment.

Breaking the Spiral Binding

When parties are past Rung 3 on
Dr. Glasls escalation ladder, past
the Tipping Point, they are proba-
bly incapable of initiating produc-
tive dialogue. Each will most likely
feel that any attempt to propose a
way forward will be misinterpreted
as self-doubt or loss of face. Pri-
vate desires to settle therefore lay
dormant and unexpressed. This is
the stage at which mediation co-
mes into its own as a risk control
process. But how to get to a medi-
ator? If I propose mediation, will
the opponent think I need to settle,
that I feel weak? Might it prompt an

“Ah-Ha!” reaction and have just the
opposite effect?

So it is that mediation often does
not get proposed or gets rejected
because the other side misinter-
prets the signals and draws strength
a perceived weakening opponent.

There are many ways to overco-
me this conundrum. Not letting a
conflict get past Rung 3 is an im-
portant conflict avoidance and pre-
ventive law strategy. For the cases
that are already up there on the la-
dder, or crawl up anyway despite all
efforts, deliberate action is needed
to break the spiral. Some options
are set out below.

Re-wiring

Most change begins with leaders-
hip and inspiration from the top.
The generation of a genuine conflict
avoidance mindset and culture is a
first step. Lawyers do avoid conflict
by instinct. Disputes are familiar
ground and we have been trained
to relish them. We are experts at
tactics, litigation, defensiveness,
advocacy, positional ~bargaining.

“Its what I'm paid to do” When an
attorney moves from a law firm to
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cu indrumare si inspiratie de sus.
Generarea unei culturi si mentali-
tati cu adevdrat inclinatd citre evi-
tarea conflictelor este un prim pas.
Avocatii intr-adevar evitd conflictul
din instinct. Disputele sunt un te-
ren familiar i am fost instruiti sa
ne placd. Suntem experti in tactici,
litigii, apérare, sustinere, negocie-
re. “Este ceea ce sunt platit sa fac”
Cand un avocat se mutd de la o fir-
ma de avocatura la departamentul
juridic din cadrul unei companii,
majoritatea trebuie sa se re-conec-
teze. Atitudinile lor trebuie si se
schimbe, precum si perceptiile in
legdtura cu obiectivele lor. Ceea ce
determind preturile actiunilor are
de-a face mai mult cu céstigarea
mai devreme a sigurantei decat
cdstigarea probabila a tuturor ca-
zurilor. Profitabilitatea firmelor de
avocatura medii este determinatd
tocmai invers.

A schimba mentalitatea cor-
poratistd inseamnd a schimba
asteptarile de la oamenii din cadrul
organizatiei, precum si a celor din
afara ei, furnizand abilitdtile si in-
strumentele necesare implementd-
rii ei. Aceasta schimbare trebuie sd
fie vizibild si sa fie simtita in cadrul
organizatiei si mai departe de ea.
Trebuie sa se bazeze pe putere si in-
credere, pragmatism si principii de
guvernare. Conducerea va vrea s o
vadd practicatd personal si sa fie ex-
plicate actiunile luate, deoarece ori-
ce lipsd de incredre sau pasiune este
curand resimtitd de cei care agatd
de conducere orice cuvant sau faptd.

Abilitatea de a face schimbari
incepe de acasa

Schimbarea mentalitétii poate fi
obtinutd intern, ca si punct de ple-
care. Conflictul intern, acel ceva pe
care toti angajatii il privesc cu o in-
tensitate necontrolatd, este o arend
mare pentru a dovedi i a schimba
noile moduri de a face lucrurile.
Cateodata, totusi, este atat de subtil,
incét relevanta unei strategii de evi-
tare a conflictului trebuie explicatd,
daca se vrea a fi apreciata si intelea-
sd. Evitarea si rezolvarea conflicte-
lor interne reprezintd un loc relativ
sigur de inceput.

Sistemele de evitare a conflic-
telor reprezintd in special un nou
fenomen. In “Proiectarea sisteme-
lor de management a conflcitelor”
(Jossey-Bass 1996), Costantino si
Merchant au explicat c majoritatea
companiilor esueaza in abordarea
sistematicd a conflictelor, oarecum
multumite sa le rezolve incetul cu
incetul. Rar examineaza disputele ca
un intreg pentru a dezvalui modele
si pentru a explora eficientele. Aceas-
ta carte a explicat nevoia de a vedea
managementul conflictului sistema-
tic, cu o perspective mai larga.

Anul publicarii acestei carti a
coincis cu inceputul companiei
General Electric de a privi spre
o astfel de abordare sistematicd a

conflictelor, in stransd legaturd cu
cele Sase initiative de calitate care
gravitau in jurul DMAIC - Defi-
ni, Masura, Analiza, Imbunatiti,
Controla. Litigiul a fost vazut ca
impact ddunator asupra calitatii in
cinci moduri - viteza, costuri, ma-
nagementul timpului, relatiile de
afaceri iar siguranta rezultatelor a
fost consideratd un Defect. GE a
dezvoltat un sistem care necesita
implicarea timpurie a consilierilor,
evaluarea din timp a cazului (in-
cluzand aspectele juridice, tehnice
si de afaceri), definind obiectivele
companiei si intelegerea intereselor
celeilalte parti, cazand de acord cu
cealaltd parte asupra celei mai bune
metodologii de rezolvare a con-
flictelor, identificAind cine detinea
disputa precum si masurarea cos-
turilor, economiilor i a timpului.
Sistemul, care s-a imbunatdtit de-a
lungul timpului, a crescut reputatia
de afaceri a consilierilor juridici ca
si persoane capabile sa rezolve pro-
bleme mai degraba decat persoane
care erau axate pe procese, a redus
in mod semnificativ numdrul liti-
giilor majore, a generat economii
substantiale cu taxele juridice si a
crescut productivitatea (ca rezultat
al ciclurilor de timp reduse si a re-
zultatelor calitative mai bune).

Georgia-Pacific, o companie
producitoare de articole din celu-
lozd si hértie, cu sediul in Atlanta,
acum parte a Koch Industries, pune
accentul pe evaluarea sistematica
timpurie a cazurilor. Echipa juri-
dica s-a asigurat ca managementul
va sustine un program privind so-
lutionarea conflictelor care presu-
punea traininguri, insuflarea unei
abordari a solutionarilor, de exem-
plu prin clauze de contract in pasi
multipli, dezvoltarea unei experti-
ze interne in domeniul solitiondrii
disputelor, fiind pregititi de a litiga
acolo unde este necesar si de a ma-
sura rezultatele. In 12 ani intre 1995
$12006, Georgia-Pacific si-a estimat
economiile realizate prin interme-
diul acestui program la 44,8 milioa-
ne de dolari.

AkzoNobel, cea mai mare com-
panie de vopseluri si tencuieli, are
un program similar. Incepind cu
politica Boardului care incurajeaza
solutionarea timpurie, impreund cu
o structurd si un proces clar de ra-
portare, AkzoNobel numeste echi-
pe de cazuri prin intermediul trai-
ningului, se asigura ci specialistii
interni au cunostinte despre varie-
tatea larga de instrumente si prac-
tici de solutionare a conflictelor, si
analizeazd sistematic riscurile din
fiacre caz. Compania foloseste cla-
uze de solutionare a disputelor in
pasi multipli si evalueaza si masoard
rezultatele. Solutionarea timpurie a
disputelor a fost folositd in multe
cazuri diferite, incluzdnd incdlcarea
IP, M&A, compensatii din asigurari
si 0 presupusa actiune de abuz prin

a corporate law department, most
need re-wiring. Their attitudes
need to change, as do their percep-
tions of the goals. What drives up
stock prices has more to do with
gaining early certainty than eventu-
ally winning all cases. Average law
firm profitability is driven by the
opposite.

To change a corporate mindset,
entails changing the expectations
placed upon people within the or-
ganization as well as those outside
it and providing the skills and tools
needed to implement it. This chan-
ge must be visible and felt subcuta-
neously throughout the organizati-
on and beyond. It needs to be based
on strength and confidence, prag-
matism and governance principles.
The leadership will want to be seen
to practice it in person and explain
actions taken, because any lack of
conviction or passion is soon felt by
those that hang on the leadership’s
every word and deed.

Change-ability begins at Home

Changing mindset can be achie-
ved internally as a starting point.
Internal conflict, something that
all employees watch with unbridled
intensity, is a great arena for pro-
ving, and testing, new ways to do
things. Sometimes, though, it is so
subtle that the relevance of a con-
flict avoidance strategy must be ex-
plained if it is to be appreciated and
understood. Avoiding and resolv-
ing internal conflicts is a relatively
safe place to begin.

Conflict Avoidance Systems
are mainly a new phenomenon. In
Designing Conflict Management
Systems (Jossey-Bass 1996), Cos-
tantino and Merchant explained
that most companies fail to take a
systematic approach to their con-
flicts, somehow content to manage
them in a piecemeal, ad hoc fashion
as isolated events. They rarely exa-
mine their disputes in the aggregate
to reveal patterns and explore effi-
ciencies. This book explained the
need to view conflict management
systemically, with a wider perspec-
tive.

The year that book was published
coincided with General Electric
beginning such a systematic, com-
pany-wide approach to conflicts
tied to their Six Sigma quality ini-
tiative revolving around DMAIC
- Define, Measure, Analyze, Im-
prove, Control. Litigation was seen
as adversely impacting quality in
five ways - speed, cost, manage-
ment time, business relationships
and outcome certainty and was
considered a Defect. GE evolved
a system that required the early
involvement of counsel, early case
assessment (including business, te-
chnical and legal aspects), defining
the company’s goals and understan-
ding the other side’s likely interests,
agreeing with the other side the

best dispute resolution methodo-
logy, identifying who owned the
dispute and measurement of costs,
savings and cycle times. The system,
which has evolved and improved
over time, enhanced the business
reputation of in-house counsel as
problem-solvers rather than pro-
cess-chasers, significantly reduced
major litigation, generated sub-
stantial savings in legal fees and
increased productivity (as a result
of reduced cycle times and higher
quality results).

Georgia-Pacific, a leading inter-
national pulp and paper products
company based in Atlanta and now
part of Koch Industries place spe-
cial emphasis on systematic Early
Case Evaluation. Their legal team
secured top management buy-in to
a conflict resolution program that
involved training, the inculcation
of a resolution mindset through,
for example, multi-step dispute
resolution clauses in contracts, the
development of real in-house ex-
pertise in the dispute resolution
field, being willing to litigate when
necessary and measuring the re-
sults. In the 12 years from 1995 to
2006, Georgia-Pacific have estima-
ted their savings from the program
at $44.8m.

AkzoNobel, the world’s largest
paints and coatings company have
a similar program. Starting with
a Board policy encouraging early
resolution and a clear reporting
structure and process, AkzoNobel
appoint case teams Through trai-
ning, they ensure in-house specia-
lists know the wide variety of con-
flict resolution tools and practices,
and they systematically analyse
risk in each case using business-
led case teams. The Company uses
multi-step dispute resolution cla-
uses and evaluates and measures
results. Early Dispute Resolution
has been used on many different
cases including IP infringement,
M&A, insurance claims and an
alleged monopoly abuse action.
Understanding these and other
examples is important to gain in-
spiration, but every company needs
a system tailored to their special
needs. Tina Monbergs Handbook
of Human Conflict Technology
sets out the components of many
different systems. Each needs to
be tailored to individual organiza-
tional needs. Most begin with an
analysis of how things are done (or
not done) at present, an inventory
of current skill sets, and a bench-
marking against organizations with
successful systems already in pla-
ce. Are conflict avoidance targets
already set? How stretching and
realistic are they? Are legal mana-
gers adequately equipped, educa-
ted and motivated to implement
those targets? Is there a policy for
insisting on multi-step dispute re-



monopol. Intelegand acestea, pre-
cum si alte exemple, este important
sd se castige inspiratie, dar flecare
companie are nevoie de un sistem
care sa fie croit conform nevoilor
sale spciale.

Manualul Tehnologiei Conflic-
tului Uman, scris de Tina Monberg,
detaliazd componentele numeroa-
selor sisteme diferite. Fiecare tre-
buie adaptat nevoilor organizatio-
nale individuale. Multe incep cu o
analizd a cum sunt facute lucrurile
(sau cum nu sunt facute) in prezent,
un inventar al setului de abilitati
curente §i trasarea unui punct de
referintd pentru organizatiile cu sis-
teme de succes deja instituite. Sunt
stabilite deja tintele de evitare a
conflictelor? Cat sunt de flexibile si
de realiste? Sunt directorii juridici
echipati adecvat, educati si motivati
sd implementeze acele tinte? Exista
o politicé care sa insiste pe clauzele
de solutionare a conflictelor in pasi
multipli- incluzand medierea - in
cadrul contractelor? Cat sunt de
competenti managerii pentru a
negocia singuri? Sunt cazurile in
mod obisnuit evaluate din punctul
de vedere al potentialului de solu-
tionare timpurie? Daca da, sunt
aplicate criteriile corecte de citre
cei cu abilitatile potrivite? Cét sunt
de clare asteptarile? Sunt capturate
date pentru a mdsura eficienta si
progresul si pentru a contabiliza
beneficiile din reducerea riscului si
economiile facute? Un sistem com-
plet de management al conflictului
poate crea minuni. Multe sisteme ii
numesc pe directorii experti cam-
pioni, deoarece acestia conduc si
invata pe altii prin exemplu.

Instrumentele de evaluare tim-
purie a cazurilor sunt usor de im-
plementat si transmit mentalitatea
in mod eficient. Functioneazd cel
mai bine cand sunt conduse cu con-
siliere din afara.

Trainingul si instructajul fur-
nizate de profesionisti pun temelia
schimbdrii de mentalitate. Edu-
carea in mediere este un importat
mod de a inocula o eticd a nego-
cierii bazatd pe interes si un set
de abilitti in cadrul unei echipe.
Multe cursuri au puterea s schim-
be modul in care avocatii interni
simt despre ei insisi, rolul acestora
in companie si valoarea pe care ei
o pot adauga. De obicei, devin mai
putin egocentristi i mai mult juca-
tori de echipd. Instruirea le deschi-
de mintea catre alte optiuni privind
rezultatele. Si asta este doar incepu-
tul, doar un training tipic de 5 zile.
Trainingul avansat poate acoperi
noi tehnici de negociere, arta de a
face partile sd se aseze la masa tra-
tativelor in starea de spirit potrivitd,
recunoscind momentul litigiului,
dar si momentul cind trebuie si se
ajunga la o intelegere si sd se spargd
impasul. Sunt de asemnea cursuri
foarte bune de sustinere a medierii,

care 1i ajutd pe negociatori in medi-
ere si sa joace un rol activ in cadrul
negocierilor.

Trainingul intern poate supli-
menta trainingul extern, prin apli-
carea abilitatilor invatate nevoilor
companiei. Implementarea clau-
zelor de solutionarea a conflictelor,
alegerea avocatului, si, acolo unde
este cazul, alegerea mediatorului,
mijlocirea oponentilor si evaluarea
timpurie a cazului.

Situatiile create de roleplay-uri

cum ar fi acordul viitor sau nego-
cierea de tranzactii - sunt un mod
important de a practica strategiile
de negociere, de a intelege posibile-
le optiuni ale celeilalte partisidea fi
mai bine pregtit. Actul propriu zis
de a scie role-play-uri presupune a
te axa ipotetic pe cazul si interese-
le celeilalte parti, precum si asupra
propriei parti - este in esenta sa o
disciplina utild. Noi idei, strategii
si optiuni dese-
ori deriva din
proces, precum
si dezbateri si
feedback-uri vi-
itoare, i in plus
este si amuzant

pentru  parti-
cipantii la trai-
ning.
Copacii
decizionali si
alte  ghiduri
ajutd  avocatii

interni s facd
alegeri corecte
de procese si
personalitati
atunci cand se
ia in discutie
medierea si sd
nu fie complet
dependenti de
consiliere din afard. Gésirea celui
mai bun mediator si intrebarea dacd
sd folosesti un proces condus de un
furnizor de servicii pot foarte usor
sa fie facilitate prin copacii decizio-
nali - vezi: http://imimediation.org/
decision-tree.

Proiectele mari pot castiga va-
a conflictului, aducand o oportu-
nitate folositioare pentru avocatii
interni de a-si practica abilititile
de management al conflictului ca
si parte neutrd. Multe companii in-
curajeaza conflictul dintre diferite
functii ca 0 modalitate de a aduce la
suprafata cele mai bune decizii, dar
trebuie in acelasi timp sa fie atente
ca acesta sa nu devina distructiv.

Evenimentele CLE/CPD pot fi
organizate intern cu un focus pe
evitarea  conflictului, incluzénd
avocati din alte companii care vin
cu propriile lor experiente.

Clauzele de solutionare a dispu-
telor in pasi multipli sunt comune
in zilele noatre, cu toate astea multe
firme de avocaturd nu reusesc si le
introducd, astfel cd multe tranzactii

solution clauses - including a me-
diation step - in contracts? How
competent are mangers to negoti-
ate unaccompanied? Are cases re-
gularly assessed for early settlement
potential? If so, are the right crite-
ria applied by those with the right
skills? How clear are the expecta-
tions? Is data captured to measure
efficacy and progress, and track risk
reduction benefits and cost savings?
A rounded conflict management
system can work wonders. Many
systems appoint senior executives
as champions, leading and teaching
by example.

Early Case Assessment tools are
easy-to-implement and convey the
mindset effectively. They work best
when conducted collaboratively
with outside counsel.

Training and coaching delivered
by professionals underpins mindset
change. Mediation training is a

e W
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great way to inculcate an interest-
based negotiation ethic and skill set
within a team. Many courses have
the power to change how in-house
lawyers feel about themselves, their
role within the company and the
value they can add. They usually
emerge much less self-focused and
political and as stronger team pla-
yers. Training opens their minds to
other outcome options. And that’s
just the basic, 5-day type of medi-
ation training. Advanced training
can cover new negotiation tech-
niques, the art of getting parties to
the table in the right frame of mind,
recognizing the time to litigate and
the time to settle and breaking de-
adlocks. There are also great me-
diation advocacy courses to help
prepare negotiators for a mediation
and to play a proactive role in ne-
gotiations.

Internal Training can supple-
ment external training by applying
the skills learned to the company’s
needs. Implementing dispute re-
solution clauses, choice of counsel
and, where required, choice of me-
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diator, liaising with opponents and
early case assessments.

Role-playing predicaments -
such as upcoming settlement or
deal negotiations - is a powerful
way to hone negotiation strategies,
understand the other side’s possible
options and to be better prepared.
The act of writing the roleplays
entails focusing hypothetically on
the other side’s case and interests
as well one’s own side - is by itself a
useful discipline. New ideas, strate-
gies and options often emerge from
the process and subsequent debate
and feedback, as well as being fun
training for all involved.

Decision Trees and other gui-
dance notes help in-house counsel
to make the right process and per-
sonality choices when considering
a mediation and not be wholly re-
liant on advice from outside coun-
sel. Finding the right mediator and

whether to use a process adminis-
tered by a service provider can be
easily facilitated through decision
trees - see: http://imimediation.org/
decision-tree.

Large Projects can gain value
from having a conflict avoidance
capability, bringing a useful oppor-
tunity for in-house counsel to prac-
tice conflict management skills as a
neutral. Many companies encoura-
ge conflict among different functi-
ons as a way to bring out the best
decisions, but must also prevent
that conflict becoming destructive.

CLE/CPD events can be orga-
nized internally with an emphasis
on conflict avoidance, including
lawyers from other companies to
relate their own experiences.

Multi-Step  Dispute  Resolu-
tion Clauses are common these
days, yet so many law firms fail to
insert them and so many deals are
still made without them. Having a
contractual obligation, on all par-
ties, to mediate before arbitrating

or litigating completely avoids any 33

weakness perception entailed in
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sunt facute incd fara acestea. A avea
o obligatie contractuald, pentru
toate partile, si mediezi inainte de
arbitraj sau litigiu ajuta la evitarea
totald a orocdrei preceptii de slabi-
ciune care poate apdrea in propu-
nerea medierii, deoarece este deja
hotdrat asupra acesteia.

Obiective privind managemen-
tul evitarii disputelor si progra-
mele de recompensare existd in
unele companii. Au nevoie de o
implementare cu atentie pentru a
se asigura cd motivatiile nepotrivite
pentru solutionare sunt excluse, dar
ele reprezintd o modalitate impor-
tantd pentru a transmite si determi-
na o schimbare de mentalitate.

Suportul vizibil al liniei de ma-
nagement da culturii §i schimbarii
de mentalitate acel sentiment de
autenticitate si relevantd a afacerii.
Poate lua multe forme, dar adevérata
schimbare nu se poate obtine faré el.

Intermediarii corporatisti, care
deseori raporteazd catre GC sau un
director independent, pot avea un
impact major. Propria lor existenta,
impreund cu raportirile bazate pe
rezultate transparente, pot trimite
un mesaj cultural puternic pe plan
intern si extern. Intermediarii pot
avea o serie de functii. Unii dintre
el sunt axati pe rezolvarea conflicte-
lor dintre conducere si sindicate sau
dintre angajati si conducere. Pot, de
asemenea, s se ocupe cu deter-
minarea faptelor relevante intr-un

in conflict traiesc cu frica de a fi
perceputi ca fiind slabi, si pe bund
dreptate. Totusi, majoritatea incear-
cd sd-gi imbundtateasca reputatia in
moduri gresite. Comportamentul
amenintator duce numai la un ras-
puns amenintator, lipsd de increde-
re si respect. Pértile care dispun de
resursele necesare pentru a raspun-
de o vor face, si toatd lumea se catd-
ra pe scara lui Glasl ca si cum ar fi
avut pregatitd o coregrafie. Mahat-
ma Gandhi observa: Ochi pentru
ochi, §i in curénd toatd lumea este
oarbd.”

Existd moduri mai putin primi-
tive si mai inteligente, mai subtile
de a cultiva perceptia corectd in le-
gatura cu puterea prin intermediul
pragmatismului, fara nicio o urma
de slabiciune sau ezitare. Unul
dintre moduri - prost inteles si de
multe ori respins ca si o distragere
a atentiei - este importanta prezen-
tarii la conferinte si simpozioane
si a scrierii de articole. Orice GC
trebuie sa-si administreze profilul
Google cu mare grija. Este o parte
cheie a reputatiei organizatiei. Cu
toate astea, putin fac asta.

Politicile corporatiste au o pu-
tere internd si externd importanta.
O politica publicata, care exprimé o
dorinta potrivitd de rezolvare a pro-
blemelor intr-o faza incipienta, este
o scuzd perfecta de a aborda cealatd
parte cu o propunere de mediere si
de a evita perceptia de slabiciune.

conflict, iar in unele organizatii, Astfel de politici nu costd nimic si

acestia se implica in conflictele din-
tre companie si furnizorii si clientii
acesteia. Unii se specializeaza pe
furnizarea de programe de comuni-
care pentru angajati, iar altii au ro-
lul de a indruma, altii de a raporta
unele probleme apdrute, sau altii au
de-a face cu comunitatea. Compa-
nii cum ar fi Chevron, Coca Cola,
Mars, Shell si United Technologies
au proprii lor intermediari, la fel ca
si numeroase universititi si ONG-
uri internationale, cum ar fi WHO.

Impactul asupra actionarilor
din afara

Toate companiile au o platforma
a reputatiei. Dacd o gestioneaza in
mod constient, in contextul profilu-
lui lor privind disputele, este o altd
problema, dar dacd o au, asa cum ar
trebui, atunci functia juridicd joaca
un rol cheie. Modul cum actionarii
externi, incluzdnd competitorii si
regulatorii, percep strategiile legale
ale unei companii, atitudinile, com-
petentele si actiunile joacd un rol
inevitabil in evitarea conflictului,
in pozitia de negociere si multe alte
capacitati. Avand profilul potrivit,
unul care genereazd respect, mai
ales in cadrul industriilor relevan-
te, in cercurile guvernamentale si
pe motoarele de cautare, este bine
inteles. E un fel de branding. Ca si
brandingul, presupune un mesaj
subtil.

Majoritatea partilor implicate

nu limiteaza libertatea de actiune.

Managementul relatiilor cu
competitorii este deseori pe pri-
mele locuri pe lista. Se refera la mo-
dul in care o persoand actioneazd
si cum sunt percepute aceste acte.
Mesajele sunt deseori foarte subti-
le. GC este bine pozitionat pentru a
prelua puterea si de a evita capca-
nele antitrust. A propune medierea
pentru a ajuta relatiile cu guvernul
in privinta aspectelor regulatorii,
care implicéd diversi jucitori dintr-o
industrie, este un mod bun de a co-
munica inclinatia spre mediere ca
0 o solutie pragmatic, fird a sugera
in vreun fel faptul ci a fost condusa
de un sentiment de slabiciune. Acea
tendintd poate fi atunci aplicata in
diferite contexte, in cadrul conflic-
telor dintre companii, cu acelasi
efect.

Medierea tranzactiilor este un
segment promitator, cu un mare
potential. Deoarece rezolvarea
unei dispute este o tranzactie, de
ce sd limitezi folosirea medierii la
situatiile cu un fundal conflictual?
Unii oameni au o reactie negativi la
aceastd idee, crezdnd cd ei nu au ne-
voie de mediator pentru a-i ajuta s
negocieze, aceasta fiind de fapt sluj-
ba pentru care sunt platiti. Aceastd
abordare este insd foarte superficia-
1a. Medierea are rolul de a nu distra-
ge atentia partilor de la procesul in
sine si de la comunicare, permitand

proposing mediation, because it is
already agreed.

Dispute avoidance manage-
ment objectives and reward pro-
grammes exist in some companies.
They need careful implementation
to ensure that inappropriate mo-
tivations for settling are excluded,
but are a great way to convey and
embed mindset change.

Visible Line Management Buy-
In gives culture and mindset chan-
ge that sense of authenticity and re-
levance to the business. It can take
many forms, but real change cannot
be achieved without it.

Corporate Ombuds, who often
report to the GC or an independent
director, can have a major impact.
Their very existence, coupled with
transparent results-based repor-
ting, can send a powerful cultural
message internally and externally.
Ombuds can have a range of functi-
ons. Some are focused on resolving
employee conflict between mana-
gement and unions or between em-
ployees and management. They can
have a fact-finding function and
in some organizations Ombuds
get engaged in conflicts between
the company and its suppliers and
customers. Some specialize in the
delivery of employee communi-
cations programs and others have
mentoring, whistle-blowing or
community outreach functions.
Companies such as Chevron, Coca
Cola, Mars, Shell and United Tech-
nologies have an Ombuds function
as well as many universities and
international NGOs like the WHO.

Impact on outside stakeholders

All companies have a reputation
platform. Whether they conscious-
ly manage it in the context of their
dispute profile is another issue, but
if they do, as they should, then the
legal function plays a key role. How
external stakeholders, including
competitors and regulators, per-
ceive the company’s legal strategies,
attitudes, competencies and actions
plays an inevitable role in conflict
avoidance, enforcement, negotia-
ting position and many other ca-
pacities. Having the right outside
profile, one generating respect, par-
ticularly within the relevant Indus-
tries, in government circles and on
search engines, is well understood.
Its a kind of branding. Like bran-
ding, it involves subtle messaging.

Most parties engaged in conflict
live in fear of being perceived as
weak, and rightly so. Most, however,
go about enhancing their reputati-
on for strength in the wrong ways.
Threatening behaviour merely invi-
tes a threatening response, distrust
and a lack of respect. Parties with
the resources to respond in like fa-
shion will do so, and everyone clim-
bs Glasl’s escalation ladder as if they
were choreographed. Mahatma
Gandhi observed: An eye for an eye,

and soon the whole world is blind.

There are many less primeval and
smarter, more subtle ways to foster
the right perception of strength
through pragmatism without any
hint of weakness or hesitation. One
way - poorly understood and often
dismissed as a distraction - is the
importance of presenting at confe-
rences and symposia, and writing
articles. Every GC needs to manage
their Google Profile with care. It's a
key part of their organization’s re-
putation. Yet few do.

Corporate Policies have an im-

ortant internal and external power.
A published policy that expresses a
desire wherever appropriate to re-
solve matters at an early stage, is a
perfect excuse for approaching the
other side with a mediation propo-
sal and avoids a weakness percepti-
on. Such policies cost nothing and
do not limit freedom of action.

Managing relations with com-
petitors is often high on the list. It's
about how one acts and how those
acts are perceived. The messages
are often very subtle. The GC is
well positioned to take the lead to
avoid antitrust pitfalls. Proposing
mediation to aid relations with go-
vernments on regulatory issues that
involve various players within an
Industry is a good way to commu-
nicate an inclination to mediate as
a pragmatic process solution witho-
ut in any way suggesting that it is
driven by a sense of weakness. That
propensity can then be applied in
different contexts in inter-company
conflicts with the same effect.

Deal Mediation is an emerging
area having great potential. Beca-
use the settlement of a dispute is
a deal, why confine use of medi-
ation to situations with a conflict
background? Some people have a
negative reaction to this idea, beli-
eving that they do not need a medi-
ator to help them negotiate, which
is the job they are paid to do. That,
however, is very superficial. Media-
tion takes the process and commu-
nication distractions away from the
parties, enabling them to be more
effective negotiators, improving the
quality of their deals. And having a
mediator present during a deal ne-
gotiation helps avoid failure.

Settlement Counsel are increa-
singly used by companies in con-
flict situations because this simple
approach offers a perfect way to fo-
cus outside counsel on deal making
rather than litigating. Boston Law
Collaborative sums it up this way:
[In this] process ... both parties are
represented by counsel, but the par-
ties and their attorneys agree, in wri-
ting, to attempt to settle the matter
without litigation or even the threat
of litigation. They promise to take
a reasoned stand on every issue, to
keep discovery informal and coope-
rative, and to negotiate in good fai-



partilor s fie negociatori mai efi-
cienti, imbunatitind calitatea tran-
zactiilor sale. lar prezenta unui me-
diator in cadrul negocierilor unei
tranzactii ajutd la evitarea esecului.
Consilierii de acorduri sunt din
ce in ce mai folositi de companii
in situatiile conflictuale, deoarece
aceastd abordare simpld oferd un
mod perfect de a concentra consi-
lierea externa pe realizarea unei in-
telegeri decét a unui litigiu. Boston
Law Collaborative explicd astfel: [in
acest] proces ... amandoud partile
sunt reprezentate de consilier, dar
partile si avocatii lor se pun de acord
in scris sd incercere rezolvarea pro-
blemei fard litigiv sau mdcar ame-
nintarea unui litigiu. Acestia promit
sd adopte o pozitie rationald privind
oricare aspect, s tind descoperirile
informale si cooperationale si sa ne-
gocieze cu bund credintd. Daca ori-
care dintre pdrti cautd intervenfia
unei instante, amdndoi avocatii tre-
buie sd se retraga de la reprezentare.
Hibrizii ar trebui mereu si fie
luati in considerare. Doarece ADR
este in mod inerent consensual la
nivel de process, procesul poate
intotdeauna, cu un acord, si fie
adaptat pentru a intilni nevoile fie-
cdrui caz - spre deosebire de litigiu.
Exista procese diferite de solutio-
nare a disputelor, unele dintre ele
consensuale si neobligatorii, altele
obligatorii, si in consecintd existd
o multime de procese hibrid care
pot fi imaginate, combinénd doud
sau mai multe. Un exemplu este
Arb-Med. Pirtile aleg o persoana
neutrd pentru a purta doud palarii
(sau pot fi doud persoane neutre, fi-
ecare purtand céte o paldrie). Prima
data, persoana neutra actioneazd ca
un arbitru conventional, dar atunci
cand partile si-au facut reprezenta-
rea, persoana neutrd scrie un ver-
dict si 1 sigilieaza intr-un plic, fara
a ardta pdrtilor concluzia sa. Apoi,
persoana neutrd inceteazd sd mai
fie arbitru si devine mediator cu
scopul de a ajuta partile sa ajungd
la un consens. Partile cad de acord
de la inceput 3, in cazul in care nu
reusesc sa ajungd la o intelegere
intr-un anumit interval din cadrul
fazei de mediere, vor deschide
plicul si se vor obliga la deciziile
continute de acesta. De obicei, mai
hotarasc si ca, in cazul in care se
ajunge la o intelegere, plicul va fi
deschis numai dacd ambele parti
sunt de acord. Psihologia cauzald
furnizeazd o influentd puternica
si egald asupra partilor pentru a
ajunge la o intelegere. Pentru mai
multe detalii in legatura cu acest
proces, vezi www.imimediation.
org/?cID=129&cType=document.
Consilierea externa trebuie sa
inteleaga mentalitatea clientilor sai
pentru a servi nevoilor lor in mod
corect. Consilierii externi reprezin-
td un element important in mana-
gementul conflictului. Asteptirile

clientului trebuie si fie comuni-
cate, contributia lor monitorizatd
constant si valoarea lor pe deplin
balansatd. Multi se reconectea-
zd, trecind de la persoane care se
ocupa cu litigiile la unele care so-
lutioneaza, dar cétiva incé resping
medierea, considerdnd-o ca fiind
echivalentul avocatesc al medicinii
homeopatice, si considera ADR ca
0 scadere alarmantd a veniturilor.
Dar, doarece clientii se schimbd, si
ei se vor schimba.

Résplata

In 2003, Asociatia Americand
de Arbitraj/ICDR au publicat un
studiu bazat pe analiza a 250 de
companii mari si mijlocii. Au des-
coperit ¢ unele erau “Intelepte in
privinta disputelor,” altele nu. Com-
paniile intelepte erau acelea care se
concentrau pe mentinerea relatiilor,
aveau o inclinatie puternicd spre re-
zultat i sigurantd, erau entuziasma-
te in legdtura cu ADR si mai putin
interesate de a litiga in toate cazu-
rile de principiu. Rezultatele aratau
cd aceste companii intelepte aveau
relatii mult mai sustinute cu tertii
si aveau cote ale raportului costuri/
céstiguri cu 28% mai mari ca media
tuturor companiilor publice. Cea
mai inteleaptd avea o cotd de 65%
mai mare decat cea mai putin inte-
leapta. Coincidenta?

Rdspunsurile zilei de maine astizi

Motto-ul lui AkzoNobel Raspun-
surile zilei de maine astdzi captea-
zd esenta solutiondrii disputelor. A
aprinde o explozie de idei, ca sa fo-
losim expresia lui Frans Johansson
din The Medici Effect, este lucrul de
care are nevoie acest domeniu im-
portant al stradaniei umane. Aceste
idei exprimate mai sus de abia zgi-
rie suprafata evitdrii si solutiondrii
de conflicte. Existd multe alte posi-
bilitati - mini-procesele, evaluarea
neutrd in faza de inceput, arbitrajul
de tip baseball, modelele de medi-
ere evaluativé si transformativa, in-
vestigarea neutrd a faptelor s.a.m.d.
Nimeni nu are monopol asupra ide-
ilor si acestea exista pentru a inspi-
ra si pentru a fi utilizate. Arta este
sd stii ca ele existd undeva acolo, sa
le intelegi, sa vezi ce a mers la cine
si de ce, s acumulezi in permanen-
td cele mai noi descoperiri si sa ai
intelepciunea si creativitatea de a
continua s te adaptezi.

Asta inseamna conducerea con-
flictului. "

Acest articol este bazat pe o pre-
zentare facutd pentru 24 de consili-
eri generali si directori juridici din
cadrul unor companii internationale,
care s-au intdlnit in Frankfurt, Ger-
mania, pe 3 septembrie 2009.

- Articol reprodus cu permisiunea In-
stitutului International de Mediere -

MICHAEL LEATHES
director LM.I.

th. If either party seeks intervention
from a court, both attorneys must
withdraw from representation.
Hybrids should always be consi-
dered. Because ADR is inherently
consensual on a process level, the
process can always, with agree-
ment, be adapted to suit the needs
of each case - unlike litigation.
There are different dispute resolu-
tion processes, some of them con-
sensual and non-binding, others
adjudicative and binding, and con-
sequently there are a multiplicity
of hybrid processes that can be en-
visioned to combine two or more

of them. An example is Arb-Med.
The parties chose a neutral to wear
two hats (or it could be two neu-
trals, each wearing a different hat). *
First, the neutral acts as a con-
ventional arbitrator but when the
parties have made their represen-
tations, the neutral writes an award
and seals it in an envelope without
disclosing its conclusion to the
parties. The neutral then stops
being an arbitrator and becomes
a mediator with the goal of aiding
the parties to reach a consensus.
The parties agree in advance that
if they fail to reach a settlement
by a certain time in the mediation
phase, they will open the envelope
and be bound by the decision it
contains. Usually, they also agree
that if a settlement is reached, the
envelope is opened only if both or
all parties agree. The underlying
psychology provides a powerful
and equal influence on the parties
to settle. For more details on this
process see: www.imimediation.
org/?cID=129&cType=document.

Outside Counsel need to under-
stand the mindset of their clients
in order to service their needs pro-
perly. They represent an important
element in conflict management.
Client expectation needs to be
communicated, their contributi-
on constantly monitored and their
value fully leveraged. Many are re-
wiring themselves from Litigators
to Resolvers but some still dismiss
mediation as the lawyers’ equiva-
lent of homeopathic medicine, and
consider ADR as Alarming Drop in
Revenue. But as their clients change,
they change.
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Payback

In 2003, the American Arbitra-
tion Association/ICDR published
study based on analysis of 250 large
and medium-sized companies. It
found that some were “Dispute-Wi-
s¢” while others were not. “Dispu-
te-Wise” companies were those that
focused on preserving relationships,
had a strong inclination to outco-
mes and certainty, were enthusias-
tic about ADR and less committed
to litigating all cases on principle.
The results indicated that Dispu-
te-Wise companies held more sus-
tainable relationships with third

parties and had 28% higher price/
earnings ratios than the average
of all public companies. The most
‘Dispute-Wise” had 65% higher P/E
ratios than the least Dispute-Wise.
Coincidence?

Tomorrow’s Answers Today

AkzoNobel's motto Tomorrow’s
Answers Today captures the very
essence of dispute resolution. Igni-
ting an explosion of ideas, to use
Frans Johansson’s phrase in The
Medici Effect, is what is needed
in this important field of human
endeavour. The ideas expressed
above hardly scratch the surface of
conflict avoidance and resolution.
There are many other possibilities -
mini-trial, early neutral evaluation,
baseball arbitration, evaluative and
transformative mediation models,
neutral fact-finding, and so on. No-
body has a monopoly on ideas and
they are there to inspire and be used.
The art is to know they are out there,
understand them, see what worked
for whom and why, continually in-
herit the latest thinking and to have
the wisdom and creativity to keep
adapting.

That’s Conflict Leadership. m

This Article is based on a presen-
tation made to 24 General Counsel
and Legal Directors of international
companies meeting in Frankfurt,
Germany on September 3rd 2009.

- Article reproduced with the per-
mission of International Institute of
Mediation -

MICHAEL LEATHES
director LM.I.
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AAJUNGE LA MEDIERE
PRIN INTERMEDIUL
CLAUZELOR DE CONTRACT

GETTING TO

MEDIATION

THROUGH
CONTRACT CLAUSES

ajoritatea  organizatiilor
M de top incearcd si evite

instanta  prin  negocie-
re, pentru a ajunge la un rezultat
acceptabil, inainte ca disputa si
degenereze, iar actiunea judecito-
reascd sa se puna in discutie sau sa
fie inceputd. Majoritatea cazurilor
se rezolvd inainte de procesul in
instantd (in SUA, cele mai recente
statistici disponibile (2002) arata ci
numai 1,8% din actiunile juridice
din cadrul Curtii Federale a SUA
ajung s fie procese in toatd regula).
Practicile avocitesti moderne de
prevenire si evitare dicteazd nevoia
de clauze de solutionare a dispute-
lor care adopta negocierea si medi-
erea nainte sau in timpul oricarei
actiuni juridice.

Indrumare practicé este disponi-
bila prin intermediul catorva surse
axate pe alcituirea clauzelor de
solutionare a disputelor si existd de
asemenea multe modele de clauze
de solutionare a contflictelor care
pot fi folosite pentru a-i ajuta pe cei
care pregdtesc contracte. Inspiratie
pentru elaborarea clauzelor poate fi
gasitd din multele exemple disponi-
bile online.

Vi rugam informati IMI in lega-
tura cu orice fel de ghid sau modele
de clauze care pot f valoroase pen-
tru utilizatori - acestea pot fi adau-
gate urmdtoarelor link-uri:

CONSILIERE IN ELABORAREA
CLAUZELOR CORECTE DE
SOLUTIONARE A DISPUTELOR:

Documentul Asociatiei Barouri-
lor Americane Sectia Solutionarea
Disputelor de Karol K. Dennis-
ton din cadrul DLA Piper US LLP
include Ghidul Institutului CPR
privind elaborarea clauzelor de
solutionare a disputelor ~(care se
poate obtine si de la Magazinul In-
stitutului CPR)

AAA - Asociatia Americand de
Arbitraj - Elaborarea clauzelor de
solutionare a disputelor: un ghid
practic

ICDR - Ghid privind elaborarea
clauzelor internationale de solutio-
nare a disputelor

Elaborarea  clauzelor  de
solutionare a conflictelor care
functioneazd

Clauze de solutionare a dispute-
lor in mai multi pasi- 7 motive pen-
tru care ele functioneazd

EXEMPLE DE MODELE DE CLAUZE:

AAA - Asociatia Americand de
Arbitraj - Elaborarea clauzelor de
solutionare a disputelor: un ghid
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ACDC - Centrul australian pri-

vind disputele comerciale

Centrul ADR (Italia)

ADRIC - Institutul ADR din Ca-
nada

AMINZ - Institutul arbitrilor si
mediatorilor din Noua Zeelanda

CEDR - Centrul pentru
solutionarea eficientd a disputelor

CIArb - Institutul autorizat al
arbitrilor

CIDRA - Asociatia
Internationala privind Solutionarea
Disputelor

CMAP - Centrul de mediere si
arbitraj (Franta)

CPR Institute - Institutul
International pentru prevenirea si

solutionarea conflictelor

DocStoc

IAMA - Institutul arbitrilor si
mediatorilor (Australia)

[IAM - Institutul indian de arbi-
traj si mediere

INTA - Asociatia internationald
a marcilor comerciale

Cursurile de training si practica
ale lui Ron Kelly

LEADR (Australia/NZ)

SCCAM - Camerele elvetiene ale
Curtii de arbitraj si mediere

Rezolvd acum

SMC - Centrul de mediere din
Singapore

USA&M - Arbitraj si mediere
SUA

WIPO - Organizatia mondiala
privind proprietatea intelectuald m

- Articol reprodus cu permisiunea In-
stitutului International de Mediere -

Sursa articolului:
www.imimediation.org

ost leading organisations
M try to avoid getting into

court by negotiating their
way to an acceptable outcome be-
fore a dispute escalates to the point
that legal action is threatened or
begun. Most cases settle before a le-
gal trial (in the US, the most recent
available statistics (2002) indicate
that only 1.8% of legal actions filed
in the US Federal Court go to full
trial). Modern risk avoidance and
preventive lawyering practices dic-
tate the need for dispute resolution
clauses that embrace negotiation
and mediation prior to and during
any legal action.

Practical guidance is available
from several leading sources on
framing dispute resolution clauses
and there are also many useful
model dispute resolution clauses
that can be used to aid those pre-

sociation - Drafting Dispute Reso-
lution Clauses: A Practical Guide

ICDR - Guide to Drafting In-
ternational Dispute Resolution
Clauses

Drafting Dispute
Clauses that Work

Multi-Step Dispute Resolution
Clauses - 7 Reasons They Work

EXAMPLES OF MODEL CLAUSES:
AAA - American Arbitration As-
sociation - Drafting Dispute Reso-
lution Clauses: A Practical Guide
ACDC - Australian Commercial
Disputes Centre
ADR Center (Italy)
ADRIC - ADR
Institute of Can-
ada
AMINZ - Ar-
bitrators’ and Me-
diators’  Institute
of New Zealand
CEDR - Centre
for Effective Dis-
pute Resolution
CIArb - Char-
tered Institute of
Arbitrators
CIDRA - Chi-
cago International
Dispute ~ Resolu-
tion Association
CMAP - Cen-
tre de Médiation
et dArbitrage
(France)
CPR Institute
- International
Institute for Con-
flict Prevention &
Resolution

Resolution

DocStoc

IAMA - Institute of Arbitrators
& Mediators (Australia)

IIAM - Indian Institute of Arbi-
tration & Mediations

INTA - International Trademark

paring contracts. Inspiration for the Association

framing of clauses can be drawn
from the many examples available
online.

Please advise IMI of any guid-
ance or model clauses that might
be of value to users - they can be
added to the links below:

GUIDANCE ON DRAFTING THE
RIGHT DISPUTE RESOLUTION
CLAUSE:

American Bar Association Sec-
tion of Dispute Resolution paper by

Ron Kelly’s Best Selected Train-
ing and Practice Handouts

LEADR (Australia/NZ)

SCCAM - Swiss Chambers'
Court of Arbitration and Mediation

Settle It Now

SMC - Singapore Mediation
Centre

USA&M - United States Arbitra-
tion & Mediation

WIPO - World Intellectual Prop-
erty Organisation ]

Karol K. Denniston of DLA Piper - Article reproduced with the permis-

US LLP includes the CPR Institute
Master Guide on Drafting Dispute
Resolution Clauses (also obtainable
from CPR Institute Store)

AAA - American Arbitration As-

sion of International Mediation
Institute -

Article source:
www.imimediation.org




DE CE SA INVESTEASCA IiS BANI
iN STUDENTI CAND POT
SA-1 RISIPEASCA PE DISPUTE?

medierea, tehnica si arta

WHY SHOULD INVEST HEI’S MON-
EYIN STUDENTS WHEN THEY CAN
SQUANDER IT ON DISPUTES?

PAUL RANDOLPH, avocat §i con-
ducdtor de curs privind medierea la
Regent’s College, examineazd benefi-
ciile medierii in gestionarea dispute-
lor din invitamantul superior

or (HS) investesc sume mari din

fondurile mult dorite pe taxe ju-
ridice, pentru contestatiile depuse
de studenti, de personalul propriu
sau de citre autoritdti, numai cu
scopul de a-si mentine integritatea
institutionald si profesionala. Dat
fiind contextul actual al taierilor
bugetare, astfel de cheltuieli sunt
destul de scandaloase.

Putine institutii de invitamant
superior reusesc sd evite disputele
la un moment dat. Astfel de dispu-
te secatuiesc 11S nu numai de fon-
durile lor pretioase, dar si de timp,
energie si productivitate. lar litigi-
ile prelungite in tribunale distrug
increderea si eficienta, precum si
viata de familie si sinitatea.

Asadar, cum pot IIS s evite din
capul locului intrarea in astfel de
dispute, sau sd evite cazurile ‘pe
viatd §i pe moarte” pentru a preveni
reclamatnle false, sau sa plateasca
reclamangu pentru ca este mult mai
economic aga?

Guvernul incearcd sa convinga
partile sd-si rezolve disputele sin-
gure, fard interventia instantei sau
a tribunalului. Coalitia se avinta
intr-o noud directie de promova-
re a medierii ca forma primaré de
solutionare a disputelor in toate
domeniile. IIE ar trbui sd asculte cu
atentie acest mesaj.

Dar disputele la nivel acade-
mic sunt explicabile: ele precipitd
emotii puternice, deoarece in mod
invariabil, reputatia profesionala

I nstitutiile de Invatamant Superi-

daca ar fi pierdut cazul.

2. In 2006, un profesor emi-
nent, supdrat de situatia
unor note date pe doud
lucrari, a inceput procedu-
rile constructive impotriva
Universitdtii ~ Bournemo-
uth pentru eliberarea din
functie. Dupa ce cazul a tre-
cut prin Tribunalul Fortei
de Munci si la tribunalul
de Apel, Curtea de Apel a
decis in cele din urma in fa-
voarea profesorului - dupé
4 ani de litigiu care a impli-
cat timp pretios, energie si
costuri de ambele parti.

3. 1In 2005, un student care
suferea de tulburdri ale
somnului, a inaintat o plan-
gere impotriva Universitatii
Salford pe motive de dis-
criminare a persoanelor cu
dizabilitati. Dupa 5 ani de
litigiu, in care au fost impli-
cate Universitatea si Oficiul
pentru  Judecatori, deci-
zia a fost datd in favoarea
Universitdtii.

Astfel de cazuri subliniazd peri-
colele determinate de esecul IS in
gestionarea conflictelor intr-o faza
incipientd. Dacé disputele nu sunt
gestionate eficient, partile se simt

“neascultate” si considera cd singura

lor optiune este litigiul.

Dar litigiul este costisitor, distruc-
tiv i invariabil nesatisfacator. Un stu-
diu din 1998 efectuat de profesoara
Hazel Genn arata ci 65% din partile
litigante castigdtoare au fost nesati-
sfacute de rezultatul procesului: ori
compensatiile au fost inadecvate, ori
au venit prea tarziu, ori procesul fu-
sese prea costisitor si distructiv. (vezi
The Central London County Court

a institutiei sau credibilitatea inte-- Pilot Mediation Scheme Evaluation
lectuala a angajatilor vor fi puse in Report - LCDRS No. 5/98).

joc, iar dorinta de a le proteja este
de inteles. Cand emotiile ating cote
mari, partile pot actiona irational,
devenind foarte usor de neclintit.
Ele nu vor putea vedea scopul si
nici nu vor actiona in propriul lor
interes; se ajunge la extreme -a
obtine “justitie” si “corectitudine”
implicindu-se intr-un razboi al
“chestiunilor de principiu”.
Cateva exemple recente ilustrea-
zd aceastd idee:
1. Universitatea St Andrews
a cheltuit recent peste
£200.000 reprezentand taxe
juridice pentru apdrarea
cu succes a unei reclamatii
inaintate de un fost
conferentiar. Aceastd suma
e de 10 ori suma care s-ar
fi platit drept compensatie

Medierea este calea de rezolvare
a acestor dispute rapid (in cateva
zile) si eficient
(aprox.  85%
ratd de suc-
cess), fird in-
vestirea unor
resurse uriase,
si cu toate as-
tea mentinand
reputatia  si
credibilitatea
1S, tinand in
acelasi  timp
si  persona-
lul de partea
lor. Judecito- &
rul din cazul
Universitatii
Salford  spu-
nea: “..anga-

PAUL RANDOLPH, barrister and “

Mediation Course Leader at Regent’s
College, examines the benefits of
mediation for handling disputes in

Higher Education.
H invest vast sums of much-

needed funds in legal fees,
fighting claims by students, staff, or
governing bodies, just to maintain
institutional and professional integ-
rity. In the present environment of
budgetary cuts, such expenditure is
little short of scandalous.

Few HETIs can avoid being in a
disagreeable dispute at some time.
Such disputes drain HEIs not only
of precious funds, but also of time,
energy and productivity. And pro-
tracted litigation through the tribu-
nals destroys morale and efficiency,
as well family life and health.

So how can HET’s avoid getting
into these disputes in the first place,
or avoid fighting cases ‘tooth and
nail’ to deter spurious claims - or
paying off claimants because it is
more economical to do so?

The Government is seeking to
persuade parties to resolve their
disputes themselves, without the
intervention of courts or tribunals.
The Coalition is embarking upon a
fresh drive to promote mediation as
the primary form of dispute resolu-
tion in all sectors. HEI's need to lis-
ten carefully to this message.

But disputes within academia are
explicable: they precipitate power-
ful emotions, as the professional
reputation of the institution or the
intellectual credibility of staff will
invariably be at stake, and the desire
to protect these is understandable.
When emotions run high, parties
can act irrationally, becoming easily
entrenched. They will not see sense,
nor act in their own best interests;
they go to extremes - to achieve

igher Education Institutions

justice” and “fairness’, waging war
on “matters of principal’.

Some examples of recent cases il-
lustrate the point:

The University of St An-
drews recently spent more
than £200,000 on legal fees
in successfully defending
a claim by a former lec-
turer. This was 10 times the
amount it might have ex-
pected to pay in compensa-
tion had it lost the case.

2. In 2006, an eminent Profes-
sor, aggrieved by the sub-
jection of his marking to
two reviews, brought pro-
ceedings for constructive
dismissal against Bourne-
mouth University. ~After
the case had been through
the Employment Tribunal
and the Appeal Tribunal,
the Court of Appeal finally
decided in the professor’s
favour - after 4 years of liti-
gation involving countless
time, energy and costs on
both sides.

3. In 2005, a student with a
sleep disorder lodged a
disability  discrimination
complaint against Salford
University. After five years
of litigation, involving the
University and the Office of
the Independent Adjudica-
tor (OIA), judgment was
given in the University’s
favour.

Such cases highlight the dangers
of HEDs failing properly to deal
with conflicts at an early stage. If
disputes are not handled effectively,
parties feel ‘unheard’ and consider
that their only option is to litigate.

But litigation is costly, damag-
ing and invariably unsatisfying. A
1998 survey by Dame Professor
Hazel Genn showed that 65% of
successful  litigants
were dissatisfied with
the outcome: either
their  compensation
was inadequate, or it
came too late, or the
process had been too
costly and damaging.
[see The Central Lon-
don County Court - Pi-
ot Mediation Scheme
Evaluation  Report -
i LCDRS No. 5/98].
| Mediation is a way
. of resolving these
disputes quickly (in
a matter of days) and
effectively  (approxi-
mately 85% success

—
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jarea unui mediator potrivit intr-o unile de principiu” care determina
fazd initiald ar putea avea ca rezul- partile si fie atat de intransigente in
tat o solutionare rapidd si satisfd- punctul lor de vedere.

catoare din punctul de vedere al  Abilitatile de mediere de aseme-
tuturor pdrtilor implicate, inainte ca nea ofera modalititi eficiente de
pozitiile acestora s prindd raddcini” evitare a conflictelor - dupa cum a

In mediere, un mediator pregitit, descoperit recent Regents College,
actionand ca un simplu “facilitator, prin intermediul cursurilor scurte
vede si ascultd ambele parti, de obi- privind medierea destinate mana-
cei intr-o primd sesiune comund la  gerilor sii. Departamentele de HR si
inceput, apoi intr-o serie de sesiuni personalul din cadrul IIS ar putea in
private confidentiale. Mediatorul mod similar sd beneficieze de tehni-
se afla acolo numai pentru a asis- cile de invitare a medierii ca parte a
ta partile in gisirea propriei lor managementului conflictului.
solutii. Spre deosebire de un jude-  Dat fiind climatul economic cu-
cator, mediatorul nu poate impune rent, este de neiertat din punct de
a solutionare partilor care nu o do- vedere comercial ca IIS sa apeleze
resc. Aceasta imputerniceste partile, la litigii de duratd, atita timp cat
permitindu-le sd aibd control com- medierea pune la dispozitie o alter-
plet asupra rezultatelor. Orice acord nativa eficientd, rapidd si necostisi-
la care se ajunge, atunci cand este toare, atat pentru solutionarea cat si
semnat, devine obligator juridic, cu pentru evitarea conflictului. L]
forta unui contract sau a unui ordin
dat de instamta.

Medierea furnizeaza o oportuni- ~PAUL RANDOLPH este media-
tate unica pentru un schimb candid tor si avocat in cadrul Chambers of
de opinii - si pentru transparentd Ami Feder, Lamb Building Temple,
daci este necesar - intr-un mediu si conducdtor de cursuri de mediere
sigur. Un mediator abil poate taiain in cadrul Scolii de Psihoterapie si
blocajele emotionale si psihologice Consiliere Psihologica a Colegiului
si lucra in mod eficient cu “chesti- Regent, Londra.

rate), without the investment of mediator can cut through emo-
huge resources, and yet maintain- tional and psychological blockages,
ing the reputation and credibility and effectively deal with ‘points of
of the HEI, whilst also keeping the principle' that cause parties so in-
staff ‘on side. The Judge in the Sal- transigently to ‘dig in their heels.
ford University case stated: “..the ~ Mediation skills also offer an ef-
engagement of a suitable mediator at - fective means of conflict avoidance
an early stage could result in a rapid - as Regent’s College has recently
and satisfactory resolution from the discovered, through the institution
point of view of all parties before po- of short mediation courses for its
sitions become entrenched”. managers. HR departments and
In mediation, a trained mediator, other HEI personnel could similar-
acting simply as a ‘facilitator) sees ly benefit from learning mediation
and listens to both parties, usually techniques as part of their conflict
in a joint session first, and then in management roles.
a series of confidential private ses-  In the current economic climate,
sions. The mediator is there simply it is commercially indefensible
to assist the parties arrive at their for HEI's to unnecessarily embark
own resolution. Unlike a Judge, the upon lengthy litigation, when me-
mediator cannot impose a resolu- diation provides an effective, fast
tion upon unwilling parties. This and inexpensive alternative, for
empowers the parties allowing both conflict resolution and avoid-
them to retain full control of the ance. "
outcome. Any consequent settle-
ment agreement, when signed, is ~ PAUL RANDOLPH is a Mediator
legally binding, with the force of a and Barrister at the Chambers of
contract or court order. Ami Feder, Temple, London, and Co-
Mediation provides a unique op- urse Leader on the Mediation Skills
portunity for a candid exchange of Course, at the School of Psychothe-
views - and for venting if necessary rapy & Counselling Psychology,
- in a safe environment. A skilled Regent’s College, London.

ANUNT

ANOUNCEMENT

ectiunea Romana a GEM-

ME, in parteneriat cu Mi-

nisterul Justitiei, Curtea de
Apel Craiova, Institutul National
al Magistraturii, Consiliul de Me-
diere si Editura Universitard, va
organiza Conferinta internatio-
nald ,Justitie si mediere”, in data
de 23 septembrie 2011, la Craiova,
in Sala Mare a Filarmonicii Olte-
nia.

Scopul acestui eveniment este
acela de a reuni la Craiova ex-
perti din tard si din strdindtate,
pentru a prezenta modul in care
medierea a fost implementata si

viitorul medierii in Roménia si
in statele Uniunii Europene, ur-
mand a beneficia de traducere
simultand in limbile englezd si
franceza,

Moderatorul manifestarii va fi
d-na Corina Dragotescu, jurnalist
si mediator, iar printre invitatii
care vor impartasi din experien-
ta profesionald amintim pe d-na
Beatrice Brenneur (Franta, fost
judecator, mediator, vicepresedin-
te GEMME), d-na Anne Martien
van der Does (Olanda, judecd-
tor, vicepresedinte GEMME), dl.
William Marsh (Anglia, mediator

functioneazd in Roménia si in - Conflict Management Interna-

alte state, din perspectiva Direc-
tivei 2008/52/CE privind unele
aspecte ale medierii in materie
civili si comerciald. Totodata,
vor fi abordate aspecte concrete
ale medierii in diverse domenii
judiciare si vor fi puse in discutie
probleme legate de obligativitatea
medieri, standarde internationa-
le in mediere, unicitate/pluralism
asociativ, planurile de viitor in
promovarea si aplicarea pe scard
larga a acestei metode alternative
de solutionare a litigiilor la nivel
national si european.

Conferinta se adreseazi ma-
gistratilor, mediatorilor, avoca-
tilor, notarilor si oricaror juristi
din Romania §i din strdinitate,
precum si tuturor persoanelor
interesate in dezbateri privind

tional) si d-na Irena Vanenkova
(Rusia, director executiv, Interna-
tional Mediation Institute).

Organizatorii incurajeazd par-
ticiparea la lucrdrile conferintei,
inclusiv cu prezentari referitoare
la probleme conexe ce ar putea
fi de interes si care vor putea fi
cuprinse in mapa de materia-
le a conferintei. In acest sens,
participantii interesati pot adresa
o solicitare de inscriere, trimi-
tind materialele la adresa de e-
mail roxanamagis@yahoo.com .

Detalii in legdtura cu acest
eveniment se pot gasi pe site-ul
GEMME Europa la adresa http://
www.gemme.eu/nation/romania
si pe site-ul Centrului de Mediere
Craiova, www.mediere.ro, sectiu-
nea ultimele stiri.

he Romanian Section of
TGEMME, in partnership

with the Ministry of Justice,
the Craiova Court of Appeals, the
National Institute of Magistracy,
the Mediation Council and the
Editura Universitara, will orga-
nize The international conferen-
ce ,Justice and mediation”, on
September 23, 2011, in Craiova,
at the Grand Hall of the Oltenia
Philharmonic.

The purpose of this conferen-
ce is to bring together in Craiova
the experts from the country and
abroad, in order to see how medi-
ation has been implemented and

Romania and in European Union
states, the conference benefitting
from simultaneous translations
in English and French.

The host of the event will be
Mrs. Corina Dragotescu, jour-
nalist and mediator, and some
of the guests who will share their
professional experience are: Mrs.
Beatrice Brenneur (France, for-
mer judge, mediator, vice-pre-
sident of GEMME), Mrs. Anne
Martien van der Does (Holland,
judge, vice-president GEMME),
Mr. William Marsh (England,
mediator - Conflict Management
International) and Mrs. Irena

functioned in Romania, as well as Vanenkova (Russia, executive di-

in other countries, given the Direc-
tive 2008/52/CE on some aspects
of civil and commercial mediati-
on. Also, there will be approached
concrete aspects of mediation in
different judicial areas and will be
discussed issues related to man-
datory mediation, international
standards in mediation, associati-
ve individuality/pluralism, the fu-
ture plans for promotion and wide
implementation of this alternative
conflict resolution method at nati-
onal and European level.

The conference is dedicated
to judges, mediators, lawyers,
notaries public and jurists from
Romania and abroad, as well as
other persons interested in deba-
tes over the future of mediation in

rector, International Mediation
Institute).

The organizers encourage the
participation in the conference
works, including with presenta-
tions referring to the connected
problems that may be of interest
and which can be included on the
agenda. For this purpose, the in-
terested participants may request
a registration form, sending the
materials at email roxanamagis@
yahoo.com.

Details about this event can
be found on the GEMME Euro-
pe website http://www.gemme.
eu/nation/romania and on the
website of the Craiova Mediation
Centre, www.mediere.ro, in the
latest news section.
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