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LA MOMENTULACESTA, REVISTA LUNARA BILINGVA

»MEDIEREA TEHNICA SIARTA” SE DISTRIBUIE IN PESTE 70 DE LOCATII
IN ROMANIA (ORGANIZATII PROFESIONALE DE MEDIATORI, INSTANTE
DE JUDECATA, INM, CSM, M.J., UNIVERSITATI, PRIMARII ETC),

PRECUM $1 IN PESTE 10 LOCATII DIN EUROPA $1 USA

(ORGANIZATII INTERNATIONALE IN ADR).

PERSONAL, MULTUMESC CELOR CARE AU AJUTAT LA CRESTEREA
CALITATII MATERIALELOR PUBLICATE $I DORESC SA VAANUNT CA DIN
LUNA MARTIE REVISTAA FOST INREGISTRATA IN CATALOGUL
REVISTELOR DE SPECIALITATE ALE BIBLIOTECIH CENTRALE
UNIVERSITARE BUCURESTI.

“AT THIS MOMENT, THE MONTHLY BILINGUAL MAGAZINE “MEDIATION

TECHNIQUEAND ART” IS DISTRIBUTED IN OVER 70 LOCATIONS IN
ROMANIA (PROFESSIONAL ORGANIZATIONS OF MEDIATORS, COURTS,
NATIONAL INSTITUTE OF MAGISTRACY, SUPERIOR COUNCIL OF
MAGISTRACY, MINISTRY OF JUSTICE, UNIVERSITIES, MAYORS HALLS,
ETC), AND ALSO IN OVER 10 LOCATION FORM EUROPE AND USA
(INTERNATIONAL ORGANIZATIONS IN ADR).

| WISH TO THANK PERSONALLY TO ALL THOSE WHO HELPED INCREASE
THE QUALITY OF PUBLISHED ARTICLES AND | WISH TO ANNOUNCE
THATAS OF MARCH 2011, THE MAGAZINE HAS BEEN REGISTERED IN
THE SPECIALIZED JOURNALS CATALOGUE OF CENTRAL UNIVERSITARY
LIBRARY OF BUCHAREST.

scoala de formare in mediere

mugur mitroil

www.fmmm.ro
officec@fmmm.ro
+40753 103613

COALA DE FORMARE IN MEDIERE MUGUR
MITROI VAASIGURA, ALATURI DE SUPORTUL DE
CURS, NECESARUL DOBANDIRII
CUNOSTINTELOR DE BAZA PENTRU A DEVENI
MEDIATOR SI CELE DOUA LUCRARI CE PRIVESC
PROCEDURA SI CONFLICTUL - ANUME: ,,GHIDUL
MEDIATORULUI PROFESIONIST” SI , MEDIERE
$1 CONFLICT”, IAR MEDIATORILOR ARE SE VOB
AUTORIZA LEASIGURA PROMOVARE GRATUITA
PE 0 PERIOADA DE 90 DE ZILE IN CADRUL
SAITURILOR AFILIATE FMMM:

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO,
MEDIEREATEHNICASIARTA.RO.

THE MUGUR MITROI MEDIATION TRAINING
SCHOOL PROVIDES, TOGETHER WITH THE
COURSE MANUAL, NEEDED IN ACQUIRING BASIC
KNOWLEDGE TO BECOME A MEDIATOR, THE TWO
WORKS CONCERNING PROCEDURE AND CON-
FLICT, NAMELY: “THE GUIDE OF PROFESSIONAL
MEDIATOR” AND “MEDIATION AND CONFLICT,”
WHILE THE MEDIATORS THAT WILL BE AUTHOR-
IZED WILL BE PROVIDED WITH FREE ADVERTIS-
ING FORA PERIOD OF 90 DAYS ON THE WEBSITES
AFFILIATED TO FMMM:

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO,
MEDIEREATEHNICASIARTA.RO.
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NUMARUL 1ANUL 2

CE S-AR FI INTAMPLAT DACA...

NUMARUL 1ANUL2

WHAT WOULD HAVE HAPPENED...

..Ja acest moment fiecare medi-
ator ar fi avut in portofoliul sau o
duzina de clienti, daca fiecare for-
ma de exercitare a profesiei ar fi
fost coordonata de catre o singura
autoritate, daca factorii de decizie
care "intamplator”, la acest moment,
aplica aceeasi politica a eschivarii
si pasaril responsabilitatilor catre
marea masa amorfa a asa zisilor
profesionisti, ar fi avut constiinta
decizionala si s-ar fi conformat nor-
mei imperative care reglementeaza
profesia, daca cei care se erijeaza in
capacitati ale medierii ar fi avut si
capacitatea cerebrala de a intelege
ca atitudinile publice trebuie sa fie
constructive, daca dictonul "divide
et impera" ar fi fost caduc si daca nu
s-ar fl mizat pe manipularea naivi-
lor prin prezentarea superficiala si
eronata a realitatilor?

Sunt convins ca mediatorii ar fi
privit pragmatic atitudinea galagi-
oasa si plina de savoare a revoluti-
onarilor, aplecandu-se cu interes la
cum sa-si gestioneze clientela, zam-
bind ironic si ingaduitor la furtuna
din paharul medierii.

Sunt convins ca, indiferent cum
s-ar fl numit forul de organizare si
administrare a medierii, acesta ar fi
fost lasat sa lucreze, fiind sprijinit in

a promova si a creste credibilitatea
profesiei.

Sunt convins ca institutia ,,me-
dierii” ar fi avut curajul asumarii

responsabilitatii, conformandu-se
cerintelor legale si nu ar fi deplasat
decizia pe umerii unor ,yvizionari,
incalcand reglementarile legale,
prin atitudinea pasiva dovedind
complicitate la intentia de deni-
grare a unei profesii care se doreste
morala.

Sunt convins ca toata energia
consumata pentru ridiculizarea si
minimalizarea atributiilor persoa-
nelor care, de drept, se fac purtato-
rii mesajului medierii, s-ar fi focali-
zat in a-si promova propriul birou
de mediere, devenind eficienti in
actul medierii.

Toate acestea ar fi posibile daca
am avea curajul sa respectam legea,
sa incetam cu calificarea persoane-
lor, sa dam dovada de responsabili-
tate si sa nu ne transformam in re-
volutionari fara revolutie, devenind
cabotinii unei profesii pe care nici
macar nu o stapanim.

La un an de aparitie, revista Me-
diere Tehnica si Arta, ramane po-
larizatorul ideilor inovatoare care
contribuie la promovarea profesiei
si profesionistilor celor care au
inteles ca bunastarea vine din pro-
movare individuala din colaborare
si renuntarea la orgolii si atitudini
egocentriste.

Mult succes si pe mai departe! m

MUGUR MITROI

..if each mediator had had a
dozen clients at this point in his/her
portfolio, if every form of practic-
ing the profession had been coordi-
nated by one authority, if decision-
makers who "accidently," at this
point, apply the same policy of eva-
sion and transfer of responsibilities
to the big amorphous mass of the
so-called professionals, had had
consciousness and complied with
mandatory rule governing the pro-
fession, if those who call themselves
capacities of mediation had had the
brain capacity to understand that
public attitudes must be construc-
tive, if the "divide et impera" dic-
tum had been obsolete, and if peo-
ple had not relied on manipulation
of naive by superficial and errone-
ous presentation of realities?

I am convinced that mediators
would have looked pragmatically at
the noisy and full of flavor attitude
of revolutionaries, being interested
in how to manage clients, smiling
ironically and reassuring at the
storm in the mediation cup.

I am convinced that, whatever
the name of the forum that organiz-
es and manages mediation, it would
have been allowed to work, being
supported in promoting and in-
creasing the fame of this profession.

I am convinced that the institu-
tion of "mediation” would have had
the courage to take responsibility,

obeying the legal requirements and
would not have shifted decision on
the shoulders of some "visionaries,"
violating legal regulations, through
passive complicity in proving in-
tent to denigrate a profession that is
planned to be moral.

I am convinced that all the en-
ergy consumed to ridicule and
minimize the attributions of the
persons who are indeed the carriers
of mediation message, would have
focused on promoting own media-
tion, thus becoming efficient in the
mediation act.

All this would be possible if we
had the courage to obey the law,
to stop labeling people, to show
responsibility and not turn into
revolutionaries without revolution,
becoming histrionic representa-
tives of a profession that we do not
even master.

One year after its release, Me-
diere Tehnicd §i Artd magazine re-
mains the polarizer of innovative
ideas that contribute to the promo-
tion of the profession and profes-
sionals who have understood that
prosperity comes from individual
promotion, from cooperation and
giving up pride and self-centered
attitudes.

Good luck in the future! ]

MUGUR MITROI
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DECLARATION OF INTENT

iitorul Consiliu de Mediere
V trebuie sa indeplineasca rolul

fundamental stabilit prin le-
geanr. 192/2006 a medierii, adica sa
promoveze medierea si mediatorii.

Afirm necesitatea descentraliza-
rii profesiei si delegarii din atributi-
ile Consiliului catre mediatorii din
teritoriu, pentru a asigura o comu-
nicare eficienta intre toti mediatorii
intre baza si varf si transparenta ac-
tiunilor sale.

Prin descentralizarea profesiei
se va facilita promovarea medierii
si profesionistilor, intrucat creste
rolul mediatorilor la nivel local, iar
mediatorii isi vor putea derula pro-
iectele de promovare a medierii in
teritoriu prin finantare directa din
orientarea taxelor incasate catre ni-
velul local.

Descentralizarea  profesiei va
permite afirmarea acesteia in viata

specialitate care se distribuie in
Romania, Europa si USA.

Pentru ca am inteles ca media-
torii profesionisti trebuie sa se
promoveze si am fondat “Portal
Mediere”, www.portalmediere.ro,
locul unde mediatorii se pot pro-
mova liber catre cetateni.

Pentru ca am inteles ca mediato-
rii trebuie sa fie intr-o continua
interconectivitate si pentru asta
am realizat “Mediere Tv’, www.
medieretv.ro, spatiul  virtual
unde mediatorii pot contribui la
perfectionarea tehnicilor de me-
diere si la informarea publicului
pe calea media.

publica prin mijloace eficiente pen- i

tru a creste prestanta mediatorilor

si pentru a asigura acestora respec-

tul cuvenit in societate.

In acest scop, se impune ca vii-
torul Consiliu de Mediere sa repre-
zinte interesele profesionistilor si
prin constituirea Statutului Media-
torului, pentru a intari si confirma
pozitia profesiei si profesionistului,
accentuand rolul si pozitia media-
torului in societate.

In realizarea rolului pentru care
a fost creat prin legea medierii, vii-
torul Consiliu trebuie sa stabileasca
relatii bazate pe recunoastere re-
ciproca cu institutiile relevante la
nivel national. Scopul fiind astfel
sa asigure functionalitatea practica
si reala medierii din Romania, in-
clusiv prin militarea activa in sus-
tinerea introducerii obligativitatii
procedurii medierii.

In calitate de mediator si mem-
bru al Consiliului de Mediere, am
inteles sa nu abdic de la obiectivele
stricte impuse de litera si spiritul le-
gii nr. 192/2006 a medierii. Pentru
ca am inteles ca organismul Consi-
liul de Mediere trebuie sa reprezin-
te factorul de sprijin si echilibru al
mediatorilor, iar nu organul de co-
ercitie a acestora.

De ce am convingerea ca pot sa
candidez:

+ Pentru ca am inteles sa promovez
profesia prin proiecte nationale
de informare a publicului larg
despre mediere si am organizat
“Caravana Medierii - Medierea
aproape de Tine!”

o Pentru ca am inteles ca medi-
atorii trebuie sa impartaseasca
materiale despre activitatea lor
practica, sa se informeze in mod
pertinent atat intre ei, cat si ca-
tre public, si am infiintat revista
bilingva lunara “Medierea Teh-
nica si Arta’, www.mediereateh-
nicasiarta.ro, singura revista de

o Pentru ca am inteles sa structu-
rez experienta proprie dobandita
in cei 8 ani de activitate prin cele
doua lucrari de specialitate al ca-
ror autor sunt: “Ghidul Mediato-
rului Profesionist” si “Mediere si
conflict”

Pentru ca am inteles ca medi-
atorii romani au nevoie de co-
nectarea si integrarea in sistemul
international al medierii si am
realizat parteneriate certificate
cu expertii din Marea Britanie si
USA.
Pentru ca am demonstrat eficien-
ta acestor proiecte la scara orga-
nizatiei profesionale cu cea mai
mare structura nationala - Uni-
unea Centrelor de Mediere din
Romania, www.ucmro.ro, care
in ultimele 6 luni a aratat ca se
poate asigura o politica unitara
de dezvoltare a profesiei, ajun-
gand chiar sa fie recunoscuta ca
organizatie internationala A.D.R.
Pentru ca am inteles ca munca
in echipa reprezinta cheia succe-
sului in orice activitate si pentru
ca profesia de mediator se poate
organiza intr-o formula noua,
avand integrata echipa de medi-
atoria UCM.R.
Multumesc colegilor mediatori
care investesc incredere in mine si
pe care cu onoare ii reprezint.  m

MUGUR BOGDAN MITROI
Mediator

he future Mediation Council didate:
must fulfill the fundamental «

role established by Law no.
192/2006 on mediation, that is to
promote mediation and mediators.
I affirm the necessity of decentral-
izing the profession and delegating
part of the Council’s duties to me-
diators in the territory, to ensure ef-
fective communication between all
mediators from top to bottom and
the transparency of its actions
The professions decentraliza-
tion will facilitate the promotion of
mediation and professionals, as the
role of local mediators will increase
and mediators will be able to run

the mediation promotion projects
in the territory, through direct fi-
nancing due to distribution of taxes
collected to the local level.

Decentralization will allow the pro-
fession to make itself known to public
life by effective means to increase the
mediators’ performance and to en-
sure them due respect in society.

For this purpose, the future Me-
diation Council needs to represent
the interests of professionals by
also creating the Mediator’s Statute,
to strengthen and confirm the posi-
tion of profession and professionals,
emphasizing the mediators role
and position in society.

In view of fulfilling the role for
which it was created by the law me-
diation, the future Council should
establish relationships based on
mutual recognition with relevant
national institutions. The aim is
thus to ensure real and practice
functionality of mediation in Ro-
mania, including the active lobby-
ing for introducing the mandatory
mediation.

As amediator and member of the
Mediation Council, I have under-
stood I must not abdicate from the
strict targets imposed by the letter
and spirit of the law no. 192/2006
on mediation. Because I have un-
derstood the Mediation Council
must represent the mediators’ sup-
port and balance factor, not their
coercion body.

Why I am convinced I could can-

Because I have understood to
promote the profession through
national projects informing the
public about mediation and I
have organized the "Mediation
Caravan - Mediation close to you!"
Because I have understood that
mediators need to share materi-
als about their practice work, for
mutual information and infor-
mation of the public, and I have
established the monthly bilin-
gual magazine “Medierea Tehni-
ca si Arta’ www.mediereatehni-
casiarta.ro, the only specialized
magazine that is distributed in
Romania, Europe and the US.
Because I have understood that
professional mediators need to
promote themselves, therefore
have founded “Portal Mediere”,
www.portalmediere.ro, the place
where mediators can freely pro-
mote themselves to citizens.
Because I have understood that
mediators need to be in a con-
tinuous interconnectivity and for
that I created “Mediere Tv’, www.
medieretv.ro, the virtual space
where mediators can contribute
to the improvement of the medi-
ation techniques and to the infor-
mation of the public via media.
Because I have understood
to structure my own experi-
ence gained in the 8 years of
activity in the two specialized
works that I write: "The Guide
of the Professional Mediator"
and "Mediation and Conflict".
Because I have understood that
Romanian mediators need con-
nection and integration in the
international system of media-
tion and have achieved certified
partnerships with experts in the
UK and the US.

Because I have demonstrated the
effectiveness of these projects
at the level of the professional
organization with the largest
national structure - The Union
of Mediation Centers from Ro-
mania www.ucmro.ro, which
demonstrated over the past 6
months that a unitary policy for
the profession’s development can
be achieved, and was even rec-
ognized as international ADR
organization.

Because I have understood that
the teamwork represents the key of
success in any profession and that
the mediator profession can be or-
ganized in a new formula, integrat-
ing the UCMR team of mediators.
I thank my mediation peers who

invest confidence in me and whom
[ represent with honor. ]

MUGUR BOGDAN MITROI
Mediator
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MESAJUL UNUI SOL DE PACE

THE MESSAGE OFATRUCE BEARER

M 4 gandesc cum a reactiona
eu dacid as fi in locul mem-
brilor Consiliului de medi-
ere si ag citi opiniile mediatorilor,
prin care se criticd actiunile intre-
prinse de acesta in ultimul timp?

Cum mi-as justifica "eficienta”
muncii depuse, in conditiile in care
eforturile personale depuse pentru
elaborea unei hotdrari sau a unui
regulament, sunt desfiintate cu atata
invergunare tocmai de cei crora, eu
cred c le sunt necesare si favorabile?

In acest context, cum as putea
aprecia intreaga mea muncd, dacd
se uitd si nimeni nu aduce in dis-
cutie si realizrile concrete de pana
acum, absolut necesare pentru cre-
area structurii specifice unei noi
profesii?

Ce ar trebui s fac ca beneficiarii
muncii mele, si vada lucrurile in
aceiasi lumina in care le vid i eu?

Greu de raspuns, mai ales atunci
cind vrei sd gasesti solutii unanim
acceptabile, solutii care sa serveasca
in acelasi timp si intereselor tale .

Intrebarea este dacd actualii
membrii ai Consiliului isi fac ase-
menea griji.

As fi bucuroasa s aflu ca da, pen-
tru ca astfel si-ar justifica increde-
rea pe care le-am acordat-o in acest
timp.

Réspunsurile la aceste intrebari
vor fi diferite in functie de verticali-
tatea celui care si le pune.

Trebuie sd recunosc ci mi-ag
dori din tot sufletul ca atitudinile
ferme impotriva Consiliului de Me-
diere sé fie doar fantezii si speculatii
rdu voitoare. As vrea si REZISTE in
mintea mea buna credintd cu care
i-am investit pe membrii Consi-
liului, pentru ca s pot sa sustin in
continuare medierea cu aceiasi ti-
rie ca pand acum.

Din nefericire in orice directie
ma indrept, nu constat dect opo-
zitie la adresa acestuia.Se pare ci
existd un conflict latent care a ince-
put sa devind manifest.

Din pécate Consiliul,sau unii
membrii ai acestuia i minimalizeza
proportiile.

Pot sd accept, cu rezervele de
rigoare, manifestirile ostile im-
potriva  membrilor  Consiliului,
ale tuturor celor ce si-au dedicat
timpul, baniilinistea, etc,pentru
a face cunoscutd procedura me-
dierii, dar sunt mai greu de
acceptat,atitudinile distructive ale
celor ce stau intr-o continud letar-
gie si doar criticd fara sa intreprin-
dé nimic in folosul medierii .

Mai trist si descurajant este fap-
tul ca actualul Consiliul de Medi-
ere are o opozitie vastd de care se
pare,nu este tocmai constient. In
afard de greutdtile inerente unui
inceput de drum,acesta trebuie si
ia in calcul atét inertia mediatorilor

inactivi, cit mai ales reactia medi-
atorilor autorizati nemultumiti din
pricini obiective.

Pentru ci daci ar fi constient de
adevarata situatie, pentru a-si in-
deplini menirea sa,ar initia diverse
actiuni prin care sd comunice, sd
asculte efectiv "glasul ostirii” si sa-
si adapteze strategiile de lucru pen-
tru a-i atrage si mentine aproape pe
mediatorii activi

Técerea si ignorarea sunt false
mijloace de a realiza aceasta indis-
pensabila comuniune de interese.

Neautorizarea formelor de exer-
citare a profesiei de citre mediatorii
pregtiti, spune multe despre incre-
derea pe care acestia au investit-o
in actualul Consiliu. Refuzul lor de
a investi in infiintarea sau dotarea
sediilor unde ar putea s-si exercite
profesia, este forma lor de protest
fatd de ,,efectele” muncii depuse de
Consiliu.

In altfel de cuvinte spus, ostirea
pe care o cirmuieste Consiliul se
impotriveste comandantului sdu,
pentru ca acesta nu a facut dovada
capacitdtii sale de a o conduce in
batalie, astfel incit ostenii si nu su-
fere pierderi majore.

Astdzi in mod concret, dupa atéta
timp de la infiintarea formelor de
conducere, practic mediatorul nu
poate sd supravietuiascd din medieri.

Marea lor majoritate din profesi-
onalism si loialitate fatd de aceasta
profesie, continud incd s faca chel-
tuieli care le diminueaza bugetul
familiei, continud s3 investeascd in
pregitirea lor, in speranta ca va veni
0 zi In care vor ajunge sd se bucure
si de roadele muncii lor.

Ostenii momentan nu simt decét
bratul de fier si vocea aspré a co-
mandantului, care le dd peste noap-
te mereu alte porunci si ordine.

Mediatorii activi sunt cu adevé-
rat niste osteni eroici.

Au ramas incd pe cimpul de lup-
td ¢i mai cred in,,victoria finald” a
medierii,dar sunt osteniti si dez-
nadajduiti pentru ca nu le aude ni-
meni pasurile $i nu le vede nimeni
ranile.

Acum,treziti insa in toiul luptei,
cautd cu disperare un glas care sd le
ofere curaj pe mai departe, un cu-
get nobil care sd chibzuiasci ce este
mai bine si pentru ei i pentru vic-
torie, 0 inima care sd priveasca mai
intéi spre multimea de oameni si nu
spre propriile interese.

Ostirea este vulnerabild pentru
cd este risipitd. Nu inainteazd spre
tel pentru cd se invarte mereu in
cerc, consumandu-si in acelasi
timp mult prea repede resursele.

Cu cét vor fi mai multi mediatori
pregatiti care nu pot profesa pentru
cé strategiile Consiliului sunt nepo-
trivite pentru actuala realitate, cu
atdt va fi mai mare nemultumirea

were one of the members within

the Mediation Council and read
the mediators opinions, which crit-
icize the actions taken by it lately?

How would T justify the “effec-
tiveness” of the hard work, given
that the personal efforts made for
the elaboration of a decision or
regulation, are so fiercely rejected
precisely by those to whom I think
they were necessary and beneficial?

In this context, how could I
judge my whole work, if nobody
remembers or talks about the con-
crete achievements so far, absolute-
ly necessary to create the specific
structure of a new profession?

What should I do for the benefi-
ciaries of my work to see things in
the same light that I see?

Hard to answer, especially when
you want to find solutions unani-
mously acceptable, solutions to
serve your interests at the same
time.

The question is whether the cur-
rent Council members are worry-
ing about such things.

Iwould be glad to know that they
are, because that would justify the
confidence I granted them all this
time.

The answers to these questions
will be different depending on the
verticality of the person who asks
them.

I must admit I wish with all my
heart that the firm stand against
the Mediation Council is only fan-
tasies and malicious speculations. I
would like to hold in my mind the
good faith that I invested in the
Council's members, so that I could
continue to support mediation with
the same strength as I did before.

Unfortunately, regardless of the
direction T am heading to, I only
observe opposition against it. It ap-
pears to be a latent conflict, which
began to manifest. Unfortunately,
the Council, or some of its mem-
bers, minimize its proportions.

I can accept, with all due reserves,
signs of hostility against the Coun-
cils members, of all those who
dedicated their time, money, peace,
etc.,, to popularize mediation, but
it's more difficult to accept destruc-
tive attitudes of those who are in
constant lethargy and only criticize,
without any benefit for mediation.
What is sadder and more discour-
aging is the fact that the current
Mediation Council has an exten-
sive opposition and it seems it is
not aware of it. Besides the difficul-
ties inherent to a fresh beginning,
it must take into account both the
inertia of inactive mediators, as
well as the reaction of certified me-
diators unhappy due to objective
causes.

I wonder how I would react if I

Because if it were aware of the
true situation, in order to fulfill
its mission, it would initiate vari-
ous actions to communicate, to
listen effectively, “the voice of
the army" and to adapt its work-
ing strategies to attract the active
mediators and hold them close.

Silence and ignorance are false
means to achieve this indispen-
sible community of interests.

Non-authorization of the practic-
ing forms by trained mediators says
alot about the confidence they have
invested in the current Council
Their refusal to invest in the estab-
lishment or equipping of the prem-
ises where they may exercise their
profession is their form of protest
against the “effects” of the Council’s
work.

In other words, the army the
Council governs is against its mas-
ter, because it has not proved its
ability to lead in battle, in order for
soldiers not to suffer major losses.
Today in practice, long after the es-
tablishment of management bodies,
the mediator can not survive from
mediation.

Most of them, out of profession-
alism and loyalty to the profession,
yet continue to make expenses that
affect their families’ budget, contin-
ue to invest in their training, hop-
ing that one day they would enjoy
the fruits of their work.

At present, soldiers only feel the
iron arm and rough voice of the
master, who always gives them
commands and other orders over-
night.

Active mediators are truly heroic
soldiers.

They are still on the battlefield
and still believe in “the final victory"
of mediation, but they are exhaust-
ed and despondent because nobody
sees their worries and wounds.

But now, woken up in the heat of
battle, they are desperately seeking
a voice to provide further courage,
a noble thought to ponder what is
best for them and victory, a heart
that looks first to the crowd and not
to own interests.

The army is vulnerable because
is spread. It does not head to the
goal because it always spins in a
circle, while consuming resources
too quickly.

The more the mediators pre-
pared, who can not profess because
the Council’s strategies are inap-
propriate for the current reality, the
greater will be dissatisfied by it.

Now, the commander is blinded
by the desire to bring order into his
city and camp, the desire to protect
his position. But, you see, the bat-
tle for final victory will not be held
with his protégées, but with the
hungry crowd.




lor faté de acesta.

Acum comandantul este orbit de
dorinta de a face ordine in cetatea si
tabara sa, de dorinta de a-si proteja
pozitia.Uita cd bétalia spre victoria
finala nu o va duce cu protejatii sai
ci cu multimea de flimanzi.

Cum mai poate stapanii co-
mandantul o armatd dezbinatd si
nemultumitd dacd nu intelege ca
trebuie sa cantdreasca bine deciziile
sale, dacd nu intelege ci mai presus
de sine, trebuie sa urmareascé folo-
sul celor multi?

Daci ceri loialitate trebuie sa
oferi lojalitate, sa fii gata in calitate
de comandant si te sacrifici pe tine
pentru binele tuturor.

Doar un astfel de comandant va
fi urmat si isi va face ostenii credin-
ciosi cauzei sale. Numai un coman-
dant care le dovedeste necontenit
verticalitate, forta, cumpétare, sigu-
rantd, le va cistiga respectul, bratul
si recunostinta.

Pentru munca depusd péna
acum, nu se cuvine si nu aducem
multumiri  actualului  Consiliu
Strategiile de lucru adoptate in
timpul mandatului pot fi apreciate
sau criticate, depinde cum privesti
lucrurile.

Pentru opiniile vehement separa-
te, amintim o realitate de netagadu-
it i anume faptul cé oricat de genial
ai fi, nimeni nu poate oferi o solutie
la toate problemele . In aceste con-
ditii, stacheta asteptarilor fatd de
altii, sa nu o ridicdm prea sus, daca
noi insine nu putem ajunge la ea.

Chiar daca nu toate deciziile
Consiliului au convenit mediatori-
lor, acestea nu au ficut altceva decét
sa activeze in folosul general al me-
dierii, potentialul ceator construc-
tiv de care ei dispun . Potential care
poate fi pus in valoare prin diplo-
matie, perseverentd, buna credintd,
intelepciune,etc.

In noi std masura tuturor lucru-
rilor.

Dar revenind la momentul de
fatd, comandantul adicd Consiliul
de Mediere, nu mai simte cu adevi-
rat starea ostirii sale, pentru cd este
preocupat mult prea mult doar de
weortul’sdu.

Daca nu si-a pierdut abilitatea
de a conduce si a decide absolut in
interesul tuturor mediatorilor, va
putea schimba fird nici o problema,
deciziile care au stirnit atata valva
§i nesiguranta printre osteni.

Mai precis va putea reveni asu-
pra deciziilor referitoare la alege-
rile care urmeazd, decizii care au
declangat reactii potrivnice printre
mediatori.

Precum spusele lui Eminescu din
Srisoarea a III

»Despre partea inchindrii ins,
Doamne sd ne ierti;

Dar acu vei vrea cu oaste §i rdz-
boi ca sd ne certi,

Ori vei vrea sa faci intoarsa de pe
acuma a ta cale,

Sd ne dai un semn si noud de
mila Miriei tale....,,

Aceastd atitudine a scindat si raz-
vratit atdt de mult oastea,incat co-
mandantul riscd turbulente care pot
sd-i anuleze toate succesele anteri-
oare si ar fi pacat de munca depusa.

Dacd motivatia pentru care s-au
operat acele modificdri, nu are nici
o legiturd cu interesele strict per-
sonale ale membrilor Consiliului,
atunci decizia poate fi cu ugurintd
revocatd sau aminatd pentru a fi
aplicatd abia la alegerile urmatoare.

Consiliul putind face astfel do-
vada, cd nu schimba regulile in tim-
pul jocului.

DATORIA COMANDANTULUI
bun sau rau, este aceea de a-si linis-
testi si proteja oastea.

Schimbarea strategiilor de acti-
une a comandantului in conformi-
tate cu glasul ostirii, si continuarea
luptei in armonie desavérsiti cu
trupele sale, ii asigura acestuia tre-
cerea lui in cartea de onoare a mari-
lor luptatori recunoscuti de istorie.

Acum este vital pentru oaste sd se
regrupeze in preajma celui in care
cred ca li poate duce la victorie.Co-
mandantul trebuie sa fie coloana de
sprijin si varful de lance al acesteia.

,Toti comandantii au mai pierdut
bétalii, dar nu toti au pierdut si in-
crederea si devotamentul ogtenilor.

Prea onorabile comandant, slu-
jeste-ti cu credinta oastea, pentru
cd fird ea sau in afara ei nu poti
exista ’, te sfatuieste cu indrazneald
in netrebnicia sa, blindul si umilul

... Sol de Pace .

,Priveste-ti soldatii ca pe copii tai
fubiti si te vor urma prin cele mai
adanci vagaune. Priveste-i ca pe fii
tdi si el vor murii aldturi de tine .Fii
Generalul lor.Demn de incredere,
curajos, ferm si intelept.

Generalul este steaua destinului
pentru oameni, stipanul sigurantei
si sortii lor’, iti transmite din vre-
muri ...renumitul, artist al razboiu-
lui” Sun Tzu. .

Asadar, ALEGEREA ITI APAR-
TINE.

Condeiul pentru scrierea croni-
cilor este deja pregitit . Depinde de
comandant dacd doreste sa devind
General, si intre in istorie si s rd-
mand in constiinta oamenilor ca un
exemplu demn de urmat,despre ce
inseamna devotamentul pentru se-
menii sai.

Cu nidejde si incredere in inte-
lepciunea Domniilor voastre umi-
lul dumneavoastra. "

Sol de Pace

GABRIELA ICHIM.

Mediator. Vicepresedinte UCMR.
Pentru uz intern. Anonim.

Orice asociere cu Cosiliul de Medie-
re este sincer... rdu binevoitoare.
Orice asemdnare cu Cosiliul de Me-
diere este absolut... intdmpldtoare.

How can the commander master
a divided and unhappy army if he
does not understand the need to
weigh his decisions, if he does not
understand that above himself, he
must follow the benefit of many?

If you ask for loyalty you should
give back loyalty, to be ready as a
commander to sacrifice yourself for
the good of all.

Only such a commander will be
followed and will make soldiers
faithful to his cause. Only a com-
mander who continually proves
uprightness, strength, temperance
and safety, will earn their respect
and gratitude.

For its work so far, it's worth
thanking the current Council.
Work strategies adopted during its

medierea, tehnica si arta

the decisions referring to the elec-
tions ahead, decisions that have
launched adverse reactions among
the mediators.

This attitude split and rebelled
the army so much that the com-
mander is likely to bear turbulence
that might cancel all previous
achievements and this would be a
pity.
If the reasons for those changes
had nothing to do with personal in-
terests of the members in the Coun-
cil, then the decision can be easily
revoked or postponed to be applied
only to future elections.

Thus, the Council may prove that
it does not change the rules during
the game.

The duty of the captain, good or
bad, is to reassure and protect the

army.

Changing the commanders ac-
tion strategies in accordance with
the voice of the army and continua-
tion of the fight in perfect harmony
with his troops, assures his place in
the book of honor of the great fight-
ers recognized by history.

It is Now vital for the army to re-
group around the person in whom
they believe could lead them to vic-
tory. The commander must be its
support and spearhead.

All commanders have lost battles,
but not all lost their soldiers’ confi-
dence and devotion.

Honorable commander, faith-

{ fully serve your army, because one

can not exist without faith or out-

4 side it, the truce bearer humbly ad-

mandate can be judged or criticized,
depending on how one sees things.
For strongly separate opinions, we
remind an undeniable reality that
however brilliant you are, nobody
can offer a solution to all problems.
In these circumstances, we should
not raise the expectations from oth-
ers too high, if we cannot reach it
ourselves.

Even though not all decisions
taken by the Council suited the
mediators, they only worked for
the general benefit of mediation,
through the creating potential they
have. A potential that can be high-
lighted through diplomacy, perse-
verance, good faith, wisdom, etc..
In us is the measure of all things.

But now back to present time,
the master, meaning the Mediation
Council, no longer feels the state
of its army, because is concerned
too much with its own people.
If it hasn't lost its ability to lead and
decide to the interest of all media-
tors, it will surely change without
any problems the decisions that
stirred much fuss and uncertainty
among soldiers.

More specifically, it can reverse

vises you.

Look at your soldiers as if they
were the children you love and
they will follow you to the deepest
holes. Look them as as if they were
and they will die with you. Be their
General reliable, brave, strong and
wise.

“The General is the star of des-
tiny for humans, the master of their
safety and fate” told you ages ago
the famous “artist of the war” Sun
Tzu.

Therefore, THE CHOICE BE-
LONGS TO YOU.

The pen for writing history is
ready by now. It depends on the
commander whether he wants to
become a General, to enter his-
tory and remain in the people’s con-
science as a role model regarding
the devotement for his fellows.

Hopeful and confiding in your
wisdom. "

Your humble truce bearer
GABRIELA ICHIM

Mediator. Vice-president of UCMR.
For internal use. Anonymous.

Any association with the Mediation
Council is sincerely...badly well-
intended.

Any resemblance to the Mediation
Council is absolutely...accidental.
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BISERICA SI MEDIEREA iN SPRUJI-
NUL COMUNITATILOR RELIGIOASE

CHURCHAND MEDIATION SUP-
PORTING RELIGIOUS COMMUNITIES

mul modern, triieste azi
intr-o lume aflatd intr-o per-
manentd evolutie si schim-
bare, iar rapiditatea cu care se des-
fasoard aceste fenomene, exercita
asupra sa o mare influentd.
Individul inconjurat si mécinat
de diferite conflicte, atit exterioa-
re cit si interioare, reactioneaza
prompt dar haotic, la provocirile
pe care viata i le ofera zi de zi.
Nu de putine ori acesta este

aruncat in deznadejde si nesiguran-

td, pentru ca nu reuseste sd gaseascd

punctul de echilibru care sa fi aduca |

linigtea mult doritd.

Lumea este pentru el o vesnica
arend de lupta, in care doar cel mai
abil rizbate si stipaneste adversarul.

educationale si a altor programe
sociale.  Scopul acestora fiind
progresul spiritual si bundstarea
materiald a membrilor societétii.
Misiunea Bisericii in societatea
de azi evidentiazd integrarea aceste-
ia in realitatile si aspiratiile sociale
ale credinciosilor si ale poporului
intreg, dar si participarea la fauri-
rea pdcii, dragostei, fratiei, cinstei,
protectiei familiei si a copilului, etc.

 f——y

Conflictul este o realitate con- 8

sfintitd chiar si in sferele inalte ale
societdtii. Asupra acestuia el nu
indrazneste sa cugete, pentru ca
nu intrezireste o cale de anihilare
a lui. Astfel devine robul reactiilor
nonconformiste prin care intelege
sa isi exprime in diferite modalitati,

nemultumirea fatd de starea de spi-

rit a intregii societdtii.

Desi om fiind, alege sa devina
inuman, s ingroape valorile care
il definesc ca si fiinta, pentru ci i
se pare o dovada de slabiciune si

dovedeasca intelegere, compasiune, |

tolerantd, afectiune, etc, fatd de se-
menii sai.

Ca sa salvezi societatea, este mai
intéi necesar s salvezi individul.

Este necesar sa i se ofere acestu-
ia atunci cind are mare nevoie, un
punct de sprijin pe care ulterior, el
insusi sd se bazeze constient fira
rezerve.

Si dacd nu detine nimeni, for-
mula de succes ce poate anihila
dintr-o datd realititile crude ale
lumii inconjurdtoare, exista totusi
cineva care poate obtine schimba-
rea perceptiei oamenilor asupra
conflictului i asupra modului siu
de gestionare.

Intelegerea conflictului si a tutu-
ror modalitétilor acestuia de stin-
gere, constituie cerinta esentiald
pentru determinarea unei meta-
morfoziri interioare de durata.

Factorii care pot contribui efectiv
la renasterea individului, ca mem-
bru perfect integrat in colectivitatea
in care traieste, sunt Biserica - prin
preotii sai si Medierea - prin medi-
atorii sai.

La nivel individual, crestinul
trebuie sd devind un factor activ in
slujirea si modelarea lumii, iar la
nivel comunitar, Biserica trebuie
sd contribuie la progresul intregii
societati.

In societate, relatia Biserici-Co-
munitate este esentiald pentru rea-
lizarea proiectelor social-caritabile,

Misiunea MEDIERII ca activita-
te de INTERES PUBLIC (conform
art. 4 din Legea 192 /2006), repre-
zintd mijlocul juridic ce intregeste
si faciliteazd misiunea Bisericii.

Preotul si mediatorul prin me-
todele si instrumentele specifice
profesiei lor, pot contribui la armo-
nizarea relatiilor dintre oameni si la
realizarea unei profunde transfor-
mari lduntrice benefice, absolut ne-
cesare pentru crearea unei societdti
moderne bazatd pe iubire, credinta,
respect si toleranta.

Biserica urmareste si dezvolte
virtutea iubirii, iubire care nu este
indreptatd numai spre prieteni ci §i
spre dusmani, cici iubirea aproape-
lui nu inseamnd pasivitate, accepta-
re a orice, ci presupune o relatie de
bunavoie, de fraternitate si de ierta-
re a celor care, din anumite ratiuni
ne gresesc.

Medierea este unealta juridica
inménatd oamenilor, la timpul po-
trivit de Dumnezeu, pentru edifica-
rea unei alte realitéti.

Acestia pot face dovada Tatélui
Ceresc, ca iubirea fati de semenul
lor se poate transpune in primul
rind prin: comunicare deschisa si
non violentd, prin ascultare si em-
patie, prin intelegere si respect re-
ciproc, prin zambet si lacrimi, prin
imbrétisari si strangeri calduroase

M odern people live today in a
world in constant evolution
and change, and the speed
these phenomena take place, exer-
cises a greater influence on them.
The individual, surrounded
and ground by various conflicts,
both exterior and interior, reacts
promptly but chaotically, to the
challenges that life offers every day.
Many times the individual is

thrown into despair and uncer-
tainty, because he fails to find the
right balance to bring the much
desired peace.

The world is for him an eternal
battle arena, where only the most
skilled penetrate and conquer the
opponent.

Conflict is a fact enshrined even
in high spheres of society. Upon it,
nobody dares to think, because no
path to annihilate it is perceived.
Thus, the individual becomes the
robot of nonconformist reactions,
by which he expresses in different
ways his dissatisfaction with the
mood of the entire society.

Although human being, he
choose to become inhuman, to
bury the values that define him as
a human being, because it seems a
weakness to show understanding,
compassion, tolerance, affection,
etc., to their peers.

To save the society, it is first nec-
essary to save the individual. He
should be given, when needed, a
support which will, later on, be his
base without any reservation.

And if nobody holds the formula
for success that can suddenly de-
stroy harsh realities of the world
around, there is however someone
who can get people's change of per-
ception over conflict and how con-

flict is managed.

Understanding conflict and all
ways to terminate it, represents the
essential requirement to determine
a lasting inner metamorphosis.

The factors that can effectively
contribute to the rebirth of the in-
dividual, as member perfectly inte-
grated into the collectivity he lives
in, are the Church - through its
priests and mediation - through its
mediators.

At individual level, the Christian
must become an active factor in
serving and shaping the world, and
at community level, the Church
should contribute to the progress of
the entire society.

In society, the Church-Commu-
nity relation is essential to accom-
plish social and charitable projects,
education and other social pro-
grams. Their purpose is spiritual
progress and material welfare of
society’s members.

Church's mission in today's so-
ciety highlights its integration into
social realities and aspirations of
the believers and all people, but
also participation in creating peace,
love, brotherhood, honesty, family
and child protection, etc.

The mission of MEDIATION as
PUBLIC INTEREST activity (ac-
cording to art. 4 of Law 192/2006),
represents the legal means that
completes and facilitate the
Church’s mission.

The priest and the mediator,
through methods and tools specific
to their profession, can contribute
to the harmonization of relations
between people and to achieve a
profound benefic inner transforma-
tion, indispensable to the creation
of a modern society based on love,
faith, respect and tolerance.

The Church aims to develop the
virtue of love, love that is not direct-
ed only to friends but also to ene-
mies, because love of fellows does
not mean passivity, acceptance of
anything, but entails voluntarily as-
sumed relationship of brotherhood
and forgiveness of those who, for
various reasons, do us wrong.

Mediation is the legal tool given
to people, at the right time, by God,
for creation of other realities.

They can prove to Heavenly Fa-
ther that love for their fellows can
translate primarily through: open
and non violent communication,
listening and empathy, understand-
ing and mutual respect, smile and
tears, through hugs and warm hand
shaking, but above all, through for-
giveness ... of brothers and enemies.

Religious values and the princi-
ples of mediation can raise the man
spiritually, and can maintain him




de mand, dar mai ales, prin ierta-
rea... fratelui si dusmanului lor.

Valorile religioase si principiile
medierii il pot ridica pe om spiri-
tual, si il pot mentine intr-o perma-
nentd moralitate si exemplaritate
comportamentald.

Atat BISERICA cit si MEDIEREA
pot conlucra pentru formarea carac-
terului si a personalitdtii desavarsite.

Acestea reprezinta astdzi idealul
prioritar al oricdrei forme de edu-
catie. Scopul educativ constd intr-o
integrare optimald a fiintei umane
in ordinea existentd.

Spre acest ideal se ajunge prin
scopuri care urmdresc cunoagterea
si interiorizarea unor valori morale, ¢
traditionale, estetice, intelectuale,
etc, care, stranse laolaltd pot garan-
ta atingerea finalitatii propuse.

Fericirea pe pamant si méantuirea
in ceruri.

Acum preotii si mediatorii, cu
blandete si devotament, pot acti-
ona impreund pentru implinirea
indemnurilor si sacrelor cuvinte
ale Sfintei Scripturi "SA VA IUBITI

UNII PE ALTII CUM V-AM IUBIT
EU PE VOI”

Daci mediatorii sunt special pre-
gatiti pentru a imbundtatii relatiile
dintre oameni, preotii in virtutea
atributiilor lor generale, pot real-
mente zi de zi sa schimbe perceptia
omului fatd de faptele semenului
sdu. Informarea enoriagilor despre
mediere si recomandarea procedu-
rii medierii de cétre slujitorii Bise-
ricii, constituie o forma de imple-
mentare a medierii in comunititile
religioase, actiuni cu efecte pozitive
pe termen lung asupra societdfii.

In mérinimia i iubirea sa pentru
toti slujitorii sai, Domnul priveste si

umpéneste eforturile plinde de da-
ruire, ale ostirii sale de lumina.

"FERIQITI FACATORII DE
PACE CACI ACEIA FII DOMNU-
LUI SE VOR CHEMA” Evanghelia
dupé Matei Cap 5. ]

GABRIELA ICHIM

Avocat -mediator.

Centrul de Mediere Bacdu.
Vicepresedinte UCMR
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in a permanent morality and exem- attributions, can really change eve-
plary behavior. ryday the man’s perception of his

Both the Church and Mediation fellow’s acts. Informing parishion-
can work together for shaping up ers about mediation and recom-
the perfect character and personal- mendation of the mediation proce-
ity. dure by the servants of Church, is a

These are today the prior- form to implement mediation in re-
ity ideal of any form of educa- ligious communities, actions with
tion. The educational purpose is long-term positive effects on society.
the optimal integration of the hu- In His generosity and love for all
man being into the existing order. His servants, the Lord sees and

This ideal is achieved through weighs efforts, of His army of light.

goals that aim at knowing and in-
ternalizing some moral, traditional,
aesthetic, intellectual values, etc,,
that, brought together, can guaran-
tee the proposed outcome.

Happiness on earth and salvation
in heaven.

Now priests and mediators, with
gentleness and devotion, can work
together to fulfill the sacred words
of the Holy Scriptures “LOVE ONE
ANOTHER AS I HAVE LOVED
YOU."

If mediators are specially trained
to improve relations between peo-
ple, the priests, under their general

“BLESSED ARE THE PEACE-
MAKERS, AS THEY SHALL BE
CALLED SONS OF GOD,” Gospel
of Mathew, Chapter 5. [

GABRIELA ICHIM
Lawyer -mediator.
Baciu Mediation Center
Vice-president of UCMR

MEDIEREA S1VALORILE

MEDIATION AND VALUES

e ce am ales sa md formez
D pentru profesia de mediator?
Pentru ci aveam nevoie de o
strategie care sd duci la o crestere,

atat a calitatii vietii cat si a calitdtii
serviciilor pe care le ofer in activita-
tea profesionald.

Medierea este 0 noud profesie
liberald bazatd pe principii §i va-
lori, 0 metoda alternativa de rezol-
vare a disputelor si conflictelor de
munca, care asigura reusita tuturor
(proprietari, actionari, angajati, cli-
enti si comunitate), contribuind la
construirea unui altfel de model de
culturd organizationald, menitd sa
aducd echilibrul in vietile oame-
nilor, dincolo de castigul material
care nu este o valoare in sine.

Schimbirile tehnologice, econo-
mice, sociale §i personale cu care se
confruntd lumea intreagd produc
tensiuni, nesigurantd si anxietate
in relatiile interumane, iar la nivel
organizational efectele negative
ale acestora sunt tot mai vizibile.
Succesul profesiei de mediator de-
pinde in cea mai mare misurd de
oameni si nu de institutii, pentru
cd nu organizatiile pun in miscare
valorile, ci oamenii. Adoptarea legii
nr. 192/2006 privind medierea si
organizarea profesiei de mediator,
inflintarea Consiliului de Mediere,
acreditarea scolilor de formare in
mediere si formarea mediatorilor
la nivel national reprezinti pasi im-
portanti, dar nu si suficienti pentru
ca oamenii si capete incredere si sa
faca apel la mediere pentru a-si re-
zolva problemele. Este greu de rea-
lizat alinierea in interiorul unui sin-
gur sistem, deci cu atat mai dificila

este integrarea mai multor sisteme,
avand in vedere diversitatea de ne-
voi, valori si asteptari ale oamenilor,
precum si interesele divergente ale
organizatiilor pe care acestia le re-
prezintd intr-o negociere.

Procesul de rezolvare a proble-
melor in folosul oamenilor, prin
procedura medierii, constd intr-o
serie de intrebari sau etape pe care
partile aflate in conflict le parcurg
impreund. Rolul lor constd in a
conduce la un plan de actiune care
sa garanteze ca situatia problemati-
¢4 nu se va mai repeta.

In primul rand, o descentralizare
eficientd a deciziilor presupune sta-
bilirea unui scop si a unor valori co-
mune, dar adevaratul succes nu in-
seamnd doar sa-ti proclami valorile,
ci s le aplici constant in viata de
zi cu zi. Astfel oamenii vor capita
incredere in ele si le vor considera
adevérata sursd a forte1 organizatiei.

In a doua etapd, mediatorul este
persoana care vine in ajutor in ace-
le situatii conflictuale ce implicd o
problemd de aliniere, rolul sau con-
stand in a se asigura ca rezultatul
oricdrui efort de solutionare a con-
flictelor concorda cu valorile orga-
nizatiei si ca toate partile implicate
au de castigat. Stapanind strategi-
ile de interactiune in comunicare
(verificarea realitdtii, construirea
increderii, reformularea, brainstor-
mingul, formularea intrebérilor,
recadrarea, parafrazarea, rezuma-
tul), mediatorul ajutd pértile si-si
clarifice nevoile si interesele si sa-si
aleagd singure solutia optimd pen-
tru rezolvarea cstig — castig a situ-
atiei conflictuale.

hy did I choose to train for
mediator profession? Be-
cause we need a strategy

leading to an increase both in qual-
ity of life and quality of services that
I offer in my professional activity.

Mediation is a new liberal profes-
sion based on principles and values,
an alternative method of resolving
disputes and work conflicts, ensur-
ing success for all (owners, share-
holders, employees, customers and
community), helping to build a dif-
ferent model of organizational cul-
ture designed to bring balance in
people's lives, beyond material gain
which is not a value in itself.

Technological, economic, social
and personal change that the whole
world is facing produces tension,
uncertainty and anxiety in inter-
human relationships, and at organi-
zational level, its negative eftects
are even more visible. The success
of the mediator profession largely
depends on people rather than in-
stitutions, because organizations do
not trigger values, but people.

Law no. 192/2006 on mediation
and organization of the mediator
profession, the establishment of the
Mediation Council, authorization
of the mediation training schools
and training of mediators at nation-
al level represent important steps,
but not enough for people to gain
confidence and to appeal to media-
tion to solve their issues. It is diffi-
cult to achieve alignment within a
single system, therefore the more

tions, as well as opposing interests
of the organizations they represent
in a negotiation.

The process of solving problems
for people’s benefit, through me-
diation, consists of a series of ques-
tions and stages that the parties in
conflict go through together. Their
role is to lead to an action plan to
ensure that the problematic situa-
tion will not reappear.

First, an effective decentraliza-
tion of decision involves setting a
purpose and common values, but
true success is not just proclaiming
your values, but also applying them
constantly in everyday life. Thus,
people will gain confidence in them
and will consider them the true
source of organization force.

In the second stage, the mediator
is the person who comes to help in
those conflict situations involving
an alignment problem, his/her role
is to ensure that the outcome of any
conflict resolution effort is consist-
ent with the values of the organiza-
tion and that all parties have won.
Mastering the communication
interaction strategies (checking
the accuracy, building confidence,
rephrasing, brainstorming, formu-
lating questions, reframing, para-
phrasing, summary), the mediator
helps parties to clarify their needs
and interests to choose all by them-
selves the best win - win solution
for the conflict situation

In the third stage, the solution is
implemented and results checked.

difficult is the integration of sev- Actually, there is elaborated an ac-

eral systems, given the diversity of
needs, values and people’s expecta-

tion plan and the assessment mode
is settled, to know whether the plan

9
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In a treia etapd
se  implementeaza
solutia si se verificd
rezultatele. Concret
se alcituieste un
plan de actiune si se
stabileste modul de
evaluare pentru a sti
dacd planul functi-
oneazd. Verificarea
rezultatelor ne aratd
cét de bine a functi- -
onat solutia si ce s-ar _
putea face intr-un
mod diferit pentru a
obtine rezultate mai
bune pe viitor. E
Una din valorile
principale ale medie-
rii in managementul
conflictelor este etica.
De aceea, atentia me-
diatorului este orien-
tatd spre a mentine respectul de sine
al partilor, concentrandu-se asupra
comportamentelor acestora §i nu
asupra personalitatii lor, sprijinind
fiecare parte in a-si alinia obiective-
le personale la valorile organizatiei.
Invingerea rezistentei oamenilor
fatd de schimbare nu este lucru
usor si se obtine numai cu acordul
acestora. Mediatorul doar insotegte
partile in acest proces, nefiind ata-
sat de rezultat. Decizia schimbarii
gandurilor si comportamentelor
referitoare la situatia conflictuala
apartine fiecarei parti, fiind una in
cunostintd de cauzd.
Constientizarea propriilor tipare

de gindire §i comportament este
doar o treaptd. Trecerea de la vorbe
la fapte este un proces continuu de
dezvoltare personald si optimizare
profesionald, in care viata fieciruia
este condusd de legaturile dintre
propriile valori si valorile orga-
nizatiei. Aceastd aliniere presupune
pentru fiecare membru dintr-o or-
ganizatie un angajament pe termen
lung de a-si privi experientele intr-
o noud luming, pentru a sti care-i
sunt asteptdrile nu doar de la slujba,
ci de la viatd in general. "

MEDIATOR RobicA DiMA
Centrul de Mediere Bacau

works. Verification of results shows
how well the solution worked and
what could be done in a different
way to get better results in the fu-
ture.

One of the main values of me-
diation in conflict management is
ethics. Therefore, mediator’s atten-
tion is directed toward maintaining
the parties’ self-esteem, focusing
on their behavior and not on their
personality, supporting each side
in aligning personal goals to the
organization's values. Overcoming
people’s resistance to change is not
easy and is achieved only with their
consent. The mediator only accom-

panies
the par-
ties in
this pro-
cess, not
being at-
tached to
outcome.
The de-
cision
regard-
ing the
change
in the
mindset
, and be-
¥ havior
| within a
conflict
situation
belongs
to each

party.
Becoming aware of own thought
and behavior patterns is just one step.
Moving from words to facts is an on-
going process of personal develop-
ment and professional optimization,
in which everyone's life is driven by
links between their own values and
the values of the organization. This
alignment entails for each member
of an organization a long-term com-
mitment to see own experiences in a
new light, to know what are the ex-
pectations, not only the job but life
in general expectation. n

MEDIATOR RobicA DiMA
Bacau Mediation Center

CONCILIERE SAU MEDIERE?

CONCILIATION OR MEDIATION?

e cele mai multe ori obligati-
D vitatea concilierii prealabile
instituita de dispozitiile art.
720 ind. 1 din Codul de Procedu-
ra Civila era si este inca privita cu
indiferenta de catre actorii econo-
miei de piata. Acestia vad in aceasta
procedura prealabila un pas strict
procedural, fara prea mari sanse de
clarificare a disputelor, pe care de-
bitorul il evita cu seninatate iar cre-
ditorul il face, de cele mai multe ori,
fara increderea ca va avea un rezul-
tat, pentru a ajunge cat mai repede
in instanta in incercarea de a obtine
un titlu executoriu.
lata ca Legea Micii Reforme,
202/2010 privind unele masuri
pentru accelerarea  solutionarii
proceselor aduce o gura de oxigen
in cazul litigiilor comerciale, intro-
ducand o alternativa la procedura
prealabila a concilierii - medierea.
Desigur, aceasta gura de oxigen
este benefica atat comerciantilor
dar si mediatorilor si medierii in
general care, deocamdata la nivel
alternativ, si-au regasit locul in
noua reglementare a procedurii ci-
vile. Desigur, nu este singura modi-
ficare importanta a Micii Reforme

dar cu siguranta aceasta este una
notabila avand in vedere numarul
si miza litigiilor comerciale.
Medierea, ca procedura prealabila
(obligatorie dar inca alternativa) poate
aduce creditorului increderea in sansa
de a-si recupera creanta iar debitoru-
lui speranta ca va gasi prin acest mod
posibilitatea de a-si indeplini obligatia
sa, si toate acestea intr-un mod ele-
gant, convenabil, voluntar si jeftin.
Ceea ce ne ramane de facut noua,
mediatorilor, la acest moment este
sa facem cunoscute avantajele pe
care le poate oferi medierea ca
metoda alternativa de solutionare
a conflictelor si nu doar atat ci si
metoda prealabila, alternativa dar
obligatorie de solutionare a litigiilor
comerciale pe cale amiabila. Impli-
carea in aceasta promovare va avea
cu siguranta rezultate atat in ceea
ce priveste satisfactia comercianti-
lor care isi vor solutiona divergen-
tele fara a mai ajunge in fata jude-
catorului dar si in ceea ce priveste
degrevarea instantelor in privinta
multor litigii. "

ADRIAN NEGRIT
Centrul de Mediere Bacau

ost times, the compulsori-
M ness of prior conciliation

established by the provisi-
ons of art. 720 paragraph 1 in the
Civil Procedure Code was and still
is regarded with indifference by the
actors of the market economy. They
see this prior procedure as a strictly
procedural step, without much
chance of clarifying disputes, that
the debtor avoids with serenity and
the creditor makes it, most times,
without confidence that a result will
appear, so they could go to court
faster, trying to get an enforcement
order.

Now, the Small Reform Law,
202/2010 regarding some measures
for accelerating the settlement of
process brings a breath of oxygen in
commercial disputes, introducing
an alternative to the previous pro-
cedure of conciliation-mediation.

Of course, this breath of oxygen
is beneficial both to retailers as
well as to mediators and mediati-
on in general, which found again
a place in the new rules of the civil
procedure. Of course, it is not the
only important change in the Small
Reform, but certainly this is a nota-

ble change considering the number
and stakes of commercial disputes.

Mediation, as a preliminary
procedure (mandatory, but still al-
ternative) can provide the creditor
the confidence in the opportunity
to recover the debt and the debtor
will find hope that through this
opportunity it is able to fulfill its
obligation, all these in an elegant,
affordable, voluntary way.

All we, the mediators, have to
do, at this moment is to populari-
ze the advantages that mediation
may offer as an alternative method
of conflict resolution and not only
that, but also the prior method, al-
ternative but mandatory, to settle
trade disputes friendly. Involve-
ment in this promotion will cer-
tainly have results both in terms of
satistying traders, who will settle
disagreements without going be-
fore the court but also in terms of
relieving the courts from the many
disputes existing. "

ADRIAN NEGRII
Bacau Mediation Center
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MEDIATION,
MORE THAN NECESSARY

raim intr-o lume framantata
Tde probleme sociale majore,

unde se vorbeste tot mai mult
despre neincrederea in institutiile
statului, unde instantele de judeca-
ta sunt,, sufocate’, avand un volum
de lucru peste puterea de a rezolva
cu celeritate si acuratete fiecare ca-
uza in parte.

Tot mai multe cauze sesizate la
CEDO primesc rezolutii contrare
celor primite in tara sau aceeasi
cauza judecata de instante diferi-
te, primeste hotarari diferite. Sunt
cateva dintre motivele care impun
medierea si cu rol de crestere a ca-
litatii actului de justitie. Degrevarea
instantelor de judecata de numarul
mare de cazuri ar face ca
acestea sa aiba mai mult
timp pentru studiul, in-
terpretarea si judecarea
cauzelor care nu pot fi
mediate.

Medierea prin insasi
definitie presupune re-
zolvarea pe cale amiabila
a conflictelor, ori conflic-
te apar inevitabil in fieca-
re comunitate, pentru ca
in fiecare comunitate se
intalnesc interese contra-
dictorii. Trecem printr-o
perioada in care suntem
preocupati de propriile
interese, nu stim sau nu
mai avem capacitatea de
a ne asculta unii pe altii,
de a ne respecta sau de a
fi preocupati si de soarta
celor de langa noi. Sun-
tem individualisti, nu
mai comunicam, ori toate acestea
nasc conflicte, iar conflictele pot fi
rezolvate prin mediere fara a ajun-
ge in instanta. Si chiar conflicte care
macina ani de zile pot fi rezolvate
prin mediere in cateva sedinte, pen-
tru ca medierea inseamna comuni-
care, dialog.

In timpul medierii oamenii isi
vorbesc, se asculta si hotarasc im-
preuna.

Mediatorul ii conduce pe dru-
mul pe care ei construiesc alterna-
tive, solutii pe baza amintirilor fru-
moase care au stat la baza relatiilor
anterioare. Totul se intampla intr-o
atmosfera de calm, respect, iar so-
lutiile gasite impreuna sunt agreate
si avantajoase pentru ambele parti
implicate in conflict.

Medierea este cu atat mai im-
portanta cu cat starile de tensiune
si conflictul in Romania sunt tot
mai prezente. lata in cazul famili-
ei, aceasta, este macinata mai mult
ca niciodata de conflicte conjuga-
le, de divorturi si procese pentru
custodia copiilor, de copii care au
comportari antisociale, probleme

psihologice, dependenta de droguri

. Cat de important este in cazul unui

divort, de exemplu, faptul ca medi-
atorul are timpul necesar sa deter-
mine o familie sa ia o decizie corec-
ta pentru mama si tata, ca familie
dar si pentru copii acelei familii.
Cat de importanta este educatia si
locul unde va sta copilulu si relatia
cu parintii dupa separare.

Relatiile unei comunitati sunt
macinate de tot mai multe proble-
me legate de bani, proprietati, copii,
conflictul intre generatii si intre di-
ferite categorii sociale. In domeniul
afacerilor, deasemeni, apar conflic-
te privind rezilieri de contracte, re-
vendicari, evacuari, conflicte intre

angajati, angajati si angajator.

Daca ne gandim cati oameni sunt
astazi intr-un conflict, apeland la
mediere ne putem gandi, ca tot ata-
tia vor ramane prieteni. Sunt adepta
medierii si vorbesc din punctul de
vedere al unei per-
soane interesate
ca si constatare si
implicare, cunosc
relatiile  dintre
oameni si sunt in-
grijorata de deteri-
orarea continua a
acestora.

Sunt  convinsa
ca multi dintre noi
mai avem inca de
daruit, ca mai sunt |
oameni care pot
construi sau repa- i
ra relatiile dintre
oameni, iar noi cu totii avem nevoie
de daruirea lor, de calm si intelege-
re pentru a construi o societate mai
buna pentru copii nostrii. ]

SENATOR ELENA MITREA
Bacau

e live in a world troubled
by major social problems,
where people talk increas-

ingly more about distrust in state
institutions, where courts are suf-
focated, with workload over their
power to resolve promptly and ac-
curately each case.

An increasing number of cases
brought before the ECHR receive
resolutions contrary to those re-
ceived in the origin country or
the same case judged by different
courts. These are some of the rea-
sons that impose mediation, also
with a role of increasing the qual-
ity of justice act. Unburdening the
courts from the high number of

cases would make them have more

time for studying, interpreting and

judging cases that can not be medi-
ated.

Mediation, in its very definition,

represents the amicable settlement

of disputes or

conflicts, ~ which

are inevitable in

every  commu-

nity, as contradic-

tory interests are

found everywhere.

We are crossing a

time when we are

preoccupied with

own interests, we

do not know or

do not have any-

more the capacity

to listen to each

other, to respect

ourselves or to be concerned with

the fate of people near us. We are

individualists, we no longer com-

municate, and all these create con-

flicts and conflicts can be resolved

through mediation without going

to court. And even conflicts that

appeared years ago can be solved
through mediation in a few ses-
sions, because mediation is com-
munication, dialogue. During me-
diation people talk to each other,
listen and decide together.

The mediator leads them to a
path where they build alternatives,
solutions based on nice memories
that were the basis for previous
relations. Everything happens in a
calm and full of respect ambiance,
and solutions found together are
agreed and mutually advantageous
for both parties in conflict.

Mediation is even more impor-
tant as tension and conflict states in
Romania are increasingly present. A

family, now more than
ever, is troubled by mari-
tal conflict, divorce and
child custody processes,
children anti-social con-
duct, psychological is-
sues, drug addiction. It’s
so important for exam-
ple, in a divorce case, the
fact that the mediator
has time to make a fam-
ily take the right deci-
- sion for the mother and
~ father, but also for their
children. How important
education is and the place
where the child will live,
as well as the child’s rela-
tionship with the parents
after separation!
Community’s  rela-
tions are plagued by
more problems related
to money, property,
children, conflict between genera-
tions and between different social
categories. In business, too, there
appear conflicts linked to termina-
tion of contracts, claims, evictions,
conflicts between employees and
employer.

If we think how many people are
now in conflict, we might believe
they would remain friends if using
mediation. I'm a fan of mediation
and I speak from the standpoint of
a person involved, who knows the
relationships between people and
is worried about their continuous
deterioration.

I am convinced that many of us
still have a lot to offer, that there are
people who can still build or repair
relationships between people, and
we all need their dedication, calm
and understanding to build a better
society for our children. n

SENATOR ELENA MITREA
Bacau
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_ DECEEBINE
SAALEGEM MEDIEREA

WHYITIS GOOD

T0 CHOOSE

MEDIATION

conflictului pe calea instantei

de judecata nu poate si aducd
satisfactii decit uneia dintre parti,
pentru ci solutia se bazeazd pe
drepturile partilor, pe lege si este o
solutie de tip cistig-pierdere, pen-
tru cé legea poate da dreptate doar
uneia dintre parti.

In urma aplicérii hotdrérii impuse
de o instanta de judecatd, conflictul
uman dintre cele doud parti nu se
stinge, ci se amplificd. Una dintre
parti isi va continua viata cu orgoliul
invingatorului, iar cealaltd cu frus-
trarile invinsului. Legdturile interu-
mane care intdresc o comunitate sunt
frante si aproape imposibil de reficut.

Alegind medierea ca o moda-
litate alternativd de solutionare a
conflictelor, partile vor beneficia de
toate avantajele pe care le oferd me-
dierea. In primul rdnd, solutia este
o solutie de tip cAstig-cstig si se
bazeazd pe interesele partilor; este
o solutie satisfacatoare pentru am-
bele parti, este agreatd de acestea si
va conduce la stingerea conflictului.
Solutionarea unui conflict de cétre
instanta de judecatd presupune in
cele mai multe cazuri resurse pecu-
niare considerabile. Resursele pe-
cuniare vizeaza nu doar onorariul
sau taxele de timbru ci si sumele de
bani necesare deplasirilor la terme-
nele de judecata. Nu sunt de negli-
jat nici perioadele de timp pe carele
presupune o participare la sedinta
de judecatd si stresul considerabil
produs de situatia conflictuald si de
birocratia existenta.

E ste bine stiut cd solutionarea

Prin mediere pot fi rezolvate ori-
ce fel de dispute, evitdndu-se con-
flictul deschis, in public, persoanele
implicate pot limita cunoasterea
secretelor lor doar la cei cativa oa-
meni care participa la mediere.

Procedura medierii fiind guver-
nata de principiul confidentialititii,
si de alte principii, atdt mediatorul
sau eventualii experti, cat si ceilalti
participanti la sedinta de mediere,
nu pot divulga informatiile vehicu-
late in sala de mediere.

Pot fi solutionate pe cale amiabi-
14, prin procedura medierii, chiar si
conflictele aflate pe rolul instantelor
de judecatd. Medierea permite sus-
pendarea procesului, scoaterea lui
de pe rolul instantei (indiferent de
gradul acesteia), dupa care, pértile
implicate, asistate de mediatori, ne-
gociazd o solutie a conflictului ce
a determinat respectiva actiune in
instantd. Finalizandu-se medierea
prin incheierea unui acord in care
este inseratd solutia care duce la
stingerea conflictului, va determi-
na recuperarea integrald de partea
indreptatitd a cheltuielilor ocazio-
nate cu timbrarea actiunii.

De ce este bine si alegem medierea?
Pentru ci nu poate fi nimic mai fru-
mos dect sa arati reciproc bundvointa
in depasirea unei situatii generatoare
de nemultumiri si suferinte de ordin
material si spiritual. "

BOTEZATU CRISTINA
VALERICA ANTOHE
Mediatori,

Centrul de Mediere Bacau

conflict through the court can

only bring satisfaction to one
party, because the solution is based
on the rights of the parties, on law
is a win-loss solution, because the
law can only give justice to one
party.

After applying the decision im-
posed by a court of law, the human
conflict between the two parties
does not fade away, but amplifies.
One of the parties will continue life
with the winner pride and one with
loser frustrations. Interpersonal
ties that strengthen a community
are broken and almost impossible
to recover.

By choosing mediation as an al-
ternative way to conflict resolution,
the parties will benefit from all ad-
vantages offered by mediation. First,
the solution is a win-win solution
and is based on parties' interests;
is a mutually satisfactory solution
for both parties, is agreed by them
and will lead to the termination of
the conflict. Resolving a dispute in
court requires in most cases consid-
erable pecuniary resources. These
pecuniary resources refer not only
to fees and stamp taxes, but also
money to go to the court deadlines.
Its not to be neglected the periods
of time involved by the participa-
tion in a hearing and the consid-
erable stress produced by conflict
situation and existing bureaucracy.

Mediation can solve any dispute,
avoiding open conflict, in public,
while the people involved may limit

I t is well known that solving the

their secrets only to those few peo-
ple who participate in mediation.

Mediation procedure is governed
by the principle of confidential-
ity and other principles, therefore
the mediator or potential experts
as well as other participants in the
mediation session can not disclose
the information conveyed in the
mediation room.

Mediation can settle amicably
even the conflicts pending before
the courts. Mediation allows the
suspension of the trial, removal
from the court’s agenda (regardless
of its degree), after which, the par-
ties, assisted by mediators, negoti-
ate a solution to the conflict that led
to that action in court. Finalization
of mediation with an agreement
that inserts the solution to end the
conflict, will determine the full re-
covery of costs incurred by postage
action.

Why is it good to choose media-
tion? Because there cannot be any-
thing more beautiful than showing
mutual willingness to overcome a sit-
uation that generates discontent and
material and spiritual suffering. ~ m

BOTEZATU CRISTINA
VALERICA ANTOHE
Mediators,

Bacau Mediation Center




"Secretul si farmecul vietii noastre nu stau in lipsa unui conflict, ci in
hotararea si priceperea noastra de a-I rezolva”.

Anton Makarenko

MEDIEREA VAZUTA PRIN OCHII
UNUI AVOCAT -
FOST MAGISTRAT

medierea, tehnica si arta

“The secret and the charm of our lives do not reside in the lack of a conflict,
but in our determination and skills to resolve it.”

Anton Makarenko

MEDIATION SEEN THROUGH THE
EYES OF A LAWYER -
FORMER MAGISTRATE

onflictul interuman a apdrut

incd din zorii creatiei. Or-

goliile si invidia au marcat
existenta si destinul omului §i au
facut necesard aparitia unor norme
care s asigure ordinea in societate.
Din pdcate, acestea nu au reusit sd
asigure o rezolvare multumitoare a
conflintelor, de multe ori nici méacar
pentru o parte.

Daci Europa filozoficd a dat
normele juridice, de multe ori
imperfecte si prost aplicate, a re-
venit Statelor Unite, recunoscute
prin spiritul lor pragmatic, rolul
de a gasi o modalitate alternativa
de solutionare a conflictelor, mai
rapidd, mai putin costisitoare si
multumitoare pentru toate partile
dintr-un conflict. Asa a aparut me-
dierea ca alternativa a sistemului
juridic de solutionare a conflictelor.

Ca fost magistrat, dar si ca avo-
cat am avut si am ocazia zilnic de a
constata imperfectiunile sistemului
judiciar, cu termene lungi, améanari
de multe ori nejustificate, modul
diferit de organizare si functionare
a instantelor, in ciuda faptului
ca regulamentul de organizare si
functionare este unic. Dar ceea
ce este mai dureros, este faptul ci
dupd ani de procese, cand in final
te bucuri cd ai avut castig de cauzi,
constati cu stupoare cd nu ai ce face
cu hotdrrea judecatoreasca deoa-
rece fie paratul a disparut, fie a
ajuns in stare de insolventd sau
nu are bunuri de executat. i
atunci iti pui intrebarea daca
a meritat si cheltui bani pe
taxe de timbru, expertize,
avocati.

latd cd acum existd o al-
ternativa la acesta situatie in-

gratd, si aceasta alternativd este me-
dierea, care ofera bietului justitiabil
solutia de nu isi méri paguba prin
cheltuieli judiciare, ci de a-si realiza
macar in parte pretentile sale.

Exista insa si aici un secret al
reusitei, care implicd deopotrivi pe
mediator si pe cei mediati.

Mediatorul trebuie si fie un
bun psiholog, sa aiba o bogatd
experientd de viatd si de contacte
interumane §i mai mai ales sa aibd
tact si rabdare.

Dar aceste aspecte nu sunt sufi-
ciente daca cei mediati nu lasi de
o parte orgoliile si nu doresc sincer
sa se ajungd la o intelegere. lar o
intelegere, presupune un compro-
mis in care fiecare este dispus sd
mai lase din pretentii, dar la final
se va castiga ceva, chiar dacd acet
castig este mai mic decét cel dorit.
In schimb, e vorba de un cstig si nu
de o paguba care creste exponential
prin cheltuieli procesuale.

Acestea ar fi pe scurt argumente-
le pentru care ca fost magistrat, dar
siin calitatea de avocat si mediator,
sunt pentru mediere, care aduce
céstig de bani si mai ales de timp. m

GABRIEL CRISMARU
Avocat si mediator

since the dawn of creation. Pride

and envy have marked human
existence and destiny and made
necessary the emergence of rules
to ensure order in society. Unfortu-
nately, they failed to provide satis-
factory resolution to conflict, often
not even for one party.

If philosophical Europe gave le-
gal rules, often imperfect and badly
applied, it was the United States,
recognized through pragmatic
spirit, which found alternative
means to conflict resolution, faster,
cheaper and satisfactory for all par-
ties in conflict. This is how media-
tion appeared as an alternative to
legal system for resolving conflicts.

As a former magistrate, but also
as a lawyer I have had the occasion
to notice imperfections in judiciary
system, with long hearings, often
unjustified delays, different ways
of organizing and functioning of
courts, despite the fact the organi-
zation and operation regulation is
unique. But what is more painful
is that after years of lawsuits, when
you are finally happy for winning,
you notice with amazement that
you cannot do anything with the
judicial decision, because either
the defendant has disappeared or
has reached the state
of insolvency or
no longer has ex-
ecutable assets.

I nterpersonal conflict has existed

And then you ask yourself whether
it was worth spending money on
stamp duty, surveys, lawyers.

But now there is an alternative to
this difficult situation, and this al-
ternative is mediation, which offers
to poor litigants the solution of not
increasing their damage through le-
gal expenses, but to achieve claims
at least partly.

There is also a secret of success
here, involving both the mediator
and the people mediated.

The mediator must be a good
psychologist, must have a rich life
and inter-human contacts experi-
ence and especially tact and pa-
tience.

But these are not sufficient if the
people mediated do not give up
pride and if they genuinely do not
wish to reach an agreement. But an
agreement requires a compromise
in which each is willing to lower
claims, and in the end something
will win, even if this gain is less
than desirable. Instead, it's a win
and not a loss that increases expo-
nentially with procedural costs.

These are briefly the arguments
for which, as a former magistrate,
but also as a lawyer and mediator,
[ am in favor of mediation, which
brings money and especially time
gain. "

GABRIEL CRISMARU
Lawyer and mediator
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DE CEAM DEVENIT MEDIATOR?

WHY HAVE | BECOMEA MEDIATOR?

rima datd cind am citit Legea
P nr.192/2006 privind medie-

rea §i organizarea profesiei
de mediator mi-am imaginat cum
aceastd meserie va fi altfel decat
cea de avocat, judecitor sau consi-
lier juridic. Din cuprinsul legii am
inteles c4 mediatorul este persoana
la care ambele pérti aflate in con-
flict pot sd-si deschidd sufletul, sa
isi spund nevoile, de fapt si nu vor
lasa ca alte persoane sa ia deciziile
in locul lor.

In cariera mea de consilier juri-
dic att in domeniul asigurarilor
sociale, domeniul bancar sau do-
meniul administrativ am intalnit
multi oameni nemultumiti de solu-
tiile care s-au dat la problemele lor
de instantele de judecatd. Incercam
sa le explic cd decizia instantei este
cea mai bund, dar mereu unul din-
tre ei era nemultumit de ea.

Asa mi-a venit ideea si ma in-
scriu la cursul de formare ca me-
diator, stiind cd doar asa voi putea
ajuta oamenii aflati in conflict sa-si
rezolve singuri problemele.

Medierea are avantajul ci ofera
oamenilor prilejul s se intalneas-
cd, si discute despre problemele
dintre ei si fiecare are posibilitatea
sa-si identifice nevoile, interesul si
optiunile de rezolvare a conflictului.

In cadrul procesului de mediere,
mediatorul se preocupd de intelege-
rea mai bund a motivatiilor partilor,
isi exprimd dorinta de a colabora cu
pirtile cu privire la explorarea punc-
telor comune si obtinerea de solutii
reciproce la interesele reciproce
astfel incit acordurile sa dureze mai
mult. Astfel, relatiile dintre parti
sunt restabilite, pastrate sau imbu-
nétatite. Partile pot crea mai multe
optiuni pe baza intereselor, permi-
tand astfel realizarea unor acorduri
mai complete si care solicitd intr-o
masurd mai mare respectarea lor.

Prin procedura medierii sunt
construite poduri, in loc si fie ridi-
cate ziduri, iar procesul de rezolvare

a problemelor este realizat mai usor,
fiind permisd dezvaluirea adevaru-
lui si clarificarea presupunerilor.

Prin acordul de mediere, medi-
atorul exprima clar, specific, fird a
lasa nimic neclar pértilor, utilizind
un limbaj neutru, echilibrat si ne-
sententios decizia partilor. Aces-
tea participd la realizarea lui prin
generarea  optiunilor, hotdrdrea
criteriilor pentru un acord corect,
evaluarea optiunilor si negocierea
unei rezolvari, toate fiind consem-
nate pentru ca ele si fie satisfacute,
abordandu-se atdt lucrurile care
trebuie ficute, cit si cele care nu
trebuie facute.

Am inteles atfel ci prin mediere
pot spijini mult mai mult oamenii
sa-si rezolve singuri conflictele, ast-
fel ca nu vor mai pierde timp, bani,
nervi la instantele de judecata care
sunt destul de aglomerate, procele
simple sunt intirziate peste limite-
le rezonabile, iar aglomerarea in-
stantelor de judecata din Roméania
afecteazd Intreg sistemul judiciar,
cé procesele aparent simple sunt in-
tarziate peste limite rezonabile, iar
deciziile instantelor vin adesea prea
tarziu pentru parti.

Avénd in vedere cd mijloacele
traditionale de solutionare a con-
flictelor au devenit insuficiente si
greu de parcurs, instantele sunt su-
focate de numérul mare de dosare
a cdror solutionare finala se poate
prelungi pe durata unor ani de zile,
iar pronuntarea unei sentinte poate
duce, de cele mai multe ori, la agra-
varea conflictelor dintre parti si
nicidecum la diminuarea acestora,
alternativa medierii ca modalitate
de solutionare a conflictelor, poate
fi 0 metoda eficientd si eficace de
raspuns la toate aceste dificultati.
Solutiile oferite de mediere sunt de
cele mai multe ori de tipul castig-
céstig pentru fiecare parte. u

DaNIELA CIOFU
Centrul de Mediere Bacau

The first time I read Law
192/2006 on mediation and the or-
ganization of the mediator profes-
sion, I imagined how this job will
be different than the lawyer, judge
or legal advisor jobs. The content of
the law made me understand that
mediator is the person to whom
both parties in conflict can open
up, tell their needs, and that he/she
would not let others take decisions
for parties involved.

In my career as a legal advi-
sor both in insurance, banking or
administrative field I met a lot of
people unhappy with the solutions
given to their problems in a court
of law. L used to try explaining them
that the court’s decision is the best,
but always one of them was dissat-
isfied with it.

That is why I came with the idea
of attending a mediator training
course, knowing that it was the only
way I could help people in con-
flict to solve their own problems.
Mediation’s advantage is that it
gives people the opportunity to
meet, to discuss problems between
them and each is able to identify
own needs, interests and options
for resolving the conflict.

In the process of mediation, the
mediator is concerned with the
better understanding of the par-
ties motivation, their willingness
to work on exploring commonali-
ties and on reaching mutual solu-
tions to mutual interests, so that
agreements could last longer. Thus,
relations between the parties are
restored, maintained or improved.
Parties may create more options
based on interests, therefore allow-
ing complete agreements, which re-
quire a greater compliance.

The mediation procedure builds
bridges instead of building walls,
and the problem-solving process
is done easier, allowing the disclo-
sure of truth and clarification of as-
sumptions.

Through a mediation agreement,
the mediator expresses the parties’
decision clearly, specifically, leav-
ing nothing unclear to the parties,
using a neutral, balanced and neat
language. The parties participate in
its accomplishment, by generating
options, deciding criteria for a fair
deal, evaluating options and nego-
tiating a solution, all of them be-
ing recorded, so that they could be
met, approaching both the things
that need to be made, but also that
should not be made.

Therefore, I understood that
through mediation I could support
people better in solving their own
contflicts, so they would no longer
lose time, money and nerves in the
courts which are quite crowded,
where simple processes are delayed
beyond reasonable. The court con-
gestion affects the whole judicial
system in Romania, as processes
that seem simple are delayed more
than reasonably, and court deci-
sions often come too late for the
parties involved.

Due to the fact that traditional
means of conflict resolution have
become scarce and hard to follow,
the courts are choked by the large
number of cases whose final set-
tlement may be extended during
certain years, and delivery of a sen-
tence may often lead to aggravation
of the conflict between the parties,
instead of reducing it, mediation
may be an effective and efficient
response to these difficulties. The
solutions offered by mediation are
most often win-win solutions for
each party. "

DaNIELA CIOFU
Bacau Mediation Center




DESPRE iNCREDEREA iN MEDIATOR

medierea, tehnica si arta

ABOUT THE TRUST IN MEDIATOR

de mediator isi face inca timid

aparitia in randul societatii ro-
manesti. Mediere, mediatori.... sunt
termeni prea putin cunoscuti pen-
tru justitiabili si pentru publicul larg,
in general.

Medierea se prezinta inca fragila,
cu o legislatie insuficienta si vulne-
rabila, chiar pe alocuri nealiniata
Codurilor (Civil, Penal, de proce-
duri etc). Instantele de judecata au
primit-o cu reticenta, chiar cu ne-
incredere prin unele zone ale tarii,
ingreunand acceptarea schimbarii
unei mentalitati conflictuale.

Cu toate acestea, pionierii acestei
noi profesori, cei care au avut curajul
si increderea ca medierea va repre-
zenta in viitor regula, nu exceptia,
ne-au transmis noua, mediatorilor
autorizati de acum, cate putin din
curajul si ... nebunia lor frumoasal

Atat teoreticienii, cat mai ales
practicienii medierii sunt pe deplin
de acord ca succesul unei medieri
depinde intr-o foarte mare masura
de increderea pe care mediatorul o
transmite partilor.

Pornind de la realitatea ca medi-
erea este in esenta o procedura vo-
luntara, ca partile cauta in persoana
mediatorului rezolvarea probleme-
lor ce ii framanta, fara sa constien-
tizeze ca rezolvarea acestora sta doar
in putinta lor, increderea acordata
mediatorului este pentru noi, profe-
sionistii, un instrument de lucru, in
opinia mea.

Am citit recent o fraza care suna
cam asa: ‘Increderea este ceea ce
al inainte de a intelege problema” -
Gabriel Garcia Marquez. De la acest
gand am pornit in demersul de a
scrie acest material, aceasta aborda-
re m-a determinat sa ma gandesc la
noi, la mediatori, cand suntem ala-
turi de parti, facilitandu-le generarea
solutiilor. Din practica va imparta-

I n Romania anului 2011, profesia

contracarata de stapanirea de sine si
neimplicarea mediatorului in astfel
de atitudini ostile. Abilitatile de bun
ascultator si comunicator ale media-
torului vor determina mereu partile,
si ma refer aici la acelea care se do-
vedesc initial reticente in succesul
procedurii de mediere, sa transmita
acestora incredere.

Teoria suna bine, veti spune, dar
cum transpunem noi in practica
aceste concepte, idealizari, care ne
spun noua de incredere, de ceea ce
trebuie sa transmitem partilor?

E mai simplu decat credeti! Aveti
incredere in voi, mai intai de toate!
Aveti incredere in propria voastra
persoana! Increderea e molipsitoare,
e transmisibila, e o stare de sine, e ca
tristetea sau bucuria, daca le traiesti
cu intensitate, le transmiti celor din
jurul tau.

Goethe spunea ca “Daca ai incre-
dere in tine, inspiri incredere si alto-
ra. Trebuie sa erupa din noi acesta
stare, sa fim pe deplini increzatori ca
putem schimba mentalitati, ca pu-
tem realiza orice ne propunem.

Cum credeti ca se vor simti parti-

le intr-o mediere in care mediatorul

tor profession is still making its

Transformation of this trust that

I n 2011s Romania, the media- the person to help it.

appearance timidly among the
Romanian society. Mediation and
mediators .... are little-known terms
for litigants and public in general.

Mediation is still fragile, with an
insufficient and vulnerable legisla-

parties have in the mediator into
an instrument applicable in the
actual mediation procedure de-
pends on the talent of each one of
us. The empathy we need to send
the parties, one by one, will show

tion, sometimes not even in line that we know how to "hear" the
with the codes (Civil, Criminal, feelings, how to understand their
procedural etc). Courts received moods and their attitude towards
it with reluctance, even distrust in the conflict. You can not empathize,
some parts of the country, hinder- you can not "work" in a mediation
ing the acceptance of a change in where one party is skeptical regard-

the conflict mentality.

However, the pioneers of this
new profession, those who had the
courage and confidence that media-
tion would become the rule in the
future, not the exception, sent us,
today’s authorized mediators, a lit-
tle bit of their courage and .... beau-
tiful foolishness!

Both theorists, and especially
mediation practitioners fully agree
that the success of mediation de-
pends at a large extent on the con-
fidence that the mediator sends the
parties.

u

Starting from the fact that medi-

ing the chances of success in con-
flict resolution. A suspicious look,
especially an ironic one, at the
mediator ... will always have to be
countered by self-control and me-
diator’s non-involvement in such
hostile attitudes. A good listening
and the mediator’s communicator
skills will always determine the
parties, and I refer here to those
who proved initially reluctant to
the success of the mediation pro-
cess, to send them confidence.

Theory sounds good, you will say,
but how can we translate these con-
cepts into practice, this idealization,
which tells us about trust, about
what we need to send the parties?

It is easier than you think! Trust
in you, first of all! Trust in yourself!
Confidence is contagious, is trans-
mitted, it’s a state, it’s like sadness or
joy, if you live them with intensity,
you spread to those around you.

Goethe said that "If you trust
yourself, you inspire confidence
to others". This state must erupt
within us, to be fully confident that
we can change the mindset, that we
can achieve everything we want.

How do you think the parties
would feel in a mediation where the
mediator is overcast, unconfident
in his/her own procedure, bored,
with a deplorable state, irritated or

sesc ca am avut un caz care a intarit e posomorat, neincrezator in pro-
cele spuse mai sus: partea care a soli- pria procedura, plictisit, cu o stare

ation is essentially a voluntary pro- rushed? Does he/she spread these
cedure, parties seek at a mediator a feelings to people around?

citat medierea nu avea bine stabilite
dorintele, nici macar nevoile, nu stia
care pot fi solutiile, in schimb avea
increderea ca eu, Mediatorul, voi fi
acela care il voi ajuta.

Transformarea acestei increderi
pe care partile o au in mediator in-
tr-un instrument aplicabil in proce-
dura propriu-zisa de mediere tine de
talentul fiecaruia dintre noi. Empa-
tia pe care trebuie sa o transmitem
partilor, rand pe rand, va arata ca
stim sa le “ascultam” sentimentele,
sa le intelegem starile sufletesti si ati-
tudinea pe care o au fata de conflict.
Nu poti empatiza, nu poti “lucra®
intr-o mediere in care una dintre
parti este sceptica in ceea ce prives-
te sansele de reusita in rezolvarea
conflictului. O privire suspicioasa,
mai ales una ironica, la adresa me-
diatorului.... va trebui intotdeauna

deplorabila, irascibil sau grabit? Nu
cumva transmite din aceste trairi ale
lui si celor aflati in preajma sa?

Dar cum se vor simti langa un
mediator bine pregatit, stapan pe si-
tuatie, deschis la “povestile” partilor,
care nu ii critica, nu ii cearta, nu ii
judeca? Adica, langa un profesionist
care inainte de orice are incredere in
el, care stie sa “vanda” avantajele me-
dierii, care crede cu adevarat in ele.

Abordarea acesta a mea ii poate
deranja pe unii colegi, ori unora le
va ajuta, pentru unii cu siguranta nu
voi spune nimic nou, dar imi asum
pana la capat acest risc si conchid:
increderea in mediere si mai ales in
mediator vine din increderea pe care
mediatorul o are in el insusi! ]

ANcA S1MONA CINEPA
UN.M.R. Filiala Galati

resolution to what bothers them,

But how would they feel next to

without being aware that the solu- a well trained mediator, master of
tion lies only on their hands, while the situation, open to the parties
trust given to the mediator is for us, "stories, who do not criticize, do
the professionals, a work tool in my not patronize, do not judge? I mean,
opinion. near a professional, who has, before
I have recently read a phrase anythingelse, trust in him/her, who
that sounded something like this: knows how to "sell" the advantages
"Trust is what you have before you of mediation, who really believes in
understand the problem" - Gabriel them.
Garcia Marquez. From this thought ~ This approach of mine can upset
I started writing this material, this some colleagues, or help others, for
approach made me to think of us, some I will definitely not say any-
the mediators, when we stand along  thing new, but I take this risk to the
the parties, facilitating the gen- end and conclude-confidence in
eration of solutions. The practice I mediation and especially in the me-
had allows me to share a case that diator comes from the confidence
strengthened the above-mentioned: that the mediator has in himself/
the party who requested mediation herself! ]
had not established desires, not

even its needs, but instead it had
faith that I, the mediator, would be

ANcA SiMmoNA CINEPA
UN.M.R. Galati Branch
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0 FURTUNA PERFECTA
SEADUNA

- Reproduced with permission of International Institute of Mediation, Haga -

A PERFECT STORM
IS GATHERING

JAN E1jsBouTS' HANS PETER FRICK> BENGT GUSTAFSON?

MARINA KALDINA* WOLF vON KUMBERG® MICHAEL LEATHES®
DEBORAH MAsuccr ERIk B. PFEIFFER® PHILIP RAY?

ROLAND SCHROEDER" STEVE WEATHERLEY" R. BRUCE WHITNEY"

Viitorul nu mai este ceea ce obisnuia sd fie
Yogi Berra, fost antrenor al New York Yankees

Perfect Storm (Furtuna Perfectd) adund, cuprinde efectele recesiunii eco-
nomice severe, promptitudinea cu care departamentele juridice corporate
cautd o mai mare transparentd si certitudinea rezultatelor, precum si noi
instrumente in domeniul tehnologiei informatiei si comunicatiilor. Aceastd
convergentd provoacd schimbdri serioase in atitudinile si abordarile pdr-
tilor interesate de solutionarea litigiilor - in special avocatii, mediatorii si
organizatiile furnizoare de mediere. Status quo-ul si-a avut zilele sale. Vesti

JAN E1jsBouTS' HANS PETER FRICK> BENGT GUSTAFSON?

MARINA KALDINA* WOLF vON KUMBERG® MICHAEL LEATHES®
DEBORAH MAasuccr ERIK B. PFEIFFER® PHILIP RAY?

ROLAND SCHROEDER" STEVE WEATHERLEY"' R. BRUCE WHITNEY"

The future ain’t what it used to be
Yogi Berra, Former Coach, New York Yankees

A Perfect Storm is gathering, comprising the effects of severe economic
downturn, the alacrity with which corporate law departments seek greater
transparency and outcome certainty, and new tools in the field of infor-
mation and communication technology. This convergence provokes serious
changes in attitude and approach by all dispute resolution stakeholders -
especially trial lawyers, mediators and mediation provider organizations.
The status quo has had its day. Good news for those nimble enough to adapt

bune pentru cei suficient de agili in a se adapta rapid.

anii sunt o marfd rard. Liti-
B giul traditional este o masind

consumatoare de bani. Teh-
nologia poate difuza, instantaneu
si la nivel global, feedback-uri utile
despre stilurile de rezolvare a dis-
putei, putind astfel identifica foarte
usor cel mai potrivit mediator pen-
tru a rezolva o disputd. Climatul
economic cumplit §i cresterea tot
mai mare a medierii au facut din
utilizarea timpurie a mediatorului
nu doar o bund practici, ci o ne-
cesitate economica. Un fragment
minunat de intelepciune omiletica
se gaseste in scrierile lui Og Man-
dino, autorul “The Greatest Sales-
man in the World” “(Cel mai mare
vanzitor din lume”). Era atit de
evident, incat eram obligati si-1
ignoram. Nu permite succesului de
ieri s te adoarma in automultumi-
rea de astzi, pentru cd aceasta este
fundamentul principal al esecului.
Niciodatd nu au parut aceste cuvin-
te mai adevarate, §i nu au cerut mai
multd atentie si actiune, ca in 2009.
Uraganul unei crizei economice si
financiare de proportii fara prece-
dent se face simtit in fiecare dome-
niu. S-au dus zilele in care liderii de
corporatii se simteau liberi sa joace
interesele la ruleta ruseasca cu ac-
tionarii - cititi acum pértile intere-
sate - si sd le meargd in principal
prin fortd si amenintari. Dezastrul
economic din ultimele optsprezece
luni a lisat un teatru gol. Intrare,
scend pe dreapta, cei opt coregrafi
din Noua Economie - responsabi-
litate, transparentd, autenticitate,
incredere, certitudine, competenta,
durabilitate si frugalitate.

Acestia sunt factorii critici care,
in lumea post-crizd, sunt capabili
sd injecteze incredere in piete, in-
credere in afaceri si s dea valoare
pe pietele bursiere.

Simultan, sufld un al doilea val
de schimbare, aducand un front
profund rece pentru industria de
servicii juridice profesionale: con-

silierii juridici interni mai exigenti.
Sub presiunea corporativd de a
gestiona riscurile juridice, Consi-
lierii Generali si departamentele
lor juridice corporate (DJC) se
confruntd cu cerinte serioase "de
control." Preconizate pentru a oferi
rezultate pozitive si, prin urmare, a
reduce costurile in acelasi timp spo-
rind (nu doar protejand!) reputatia
corporatiei, DJC-urile devin intole-
rante cu furnizorii de servicii care
trag foloasele din necazurile clien-
tilor pentru propriile lor catiguri.
Zilele cand DJC-urile erau fericite
sd delege si chiar sa abandoneze
un caz citre o firma de avocaturd
cu instructiuni de a urma propria
cale, sunt istorie. Acum ele doresc
transparentd si un control mai
mare. Avocatii care sunt reticenti
in a le oferi clientilor o viziune clard
asupra riscurilor si consecintelor le-
gate de costuri, sau care intarzie in
propunerea de strategii alternative
la rezultatul dorit, se vor confrun-
ta cu un volum de muncd mai mic
intr-un moment in care veniturile
lor sunt sub presiune.

Si existd o a treia furtund, care
se formeazd exact in momentul
in care primele doud se ciocnesc.
Tehnologia informatiei si comu-
nicirii erodeazd munca juridici
traditionald. O proportie tot mai
mare din munca juridici devine
acum bun de larg consum. Siste-
mele de asamblare a documentelor
si e-Discovery sunt o afacere mare,
ducénd la oportunitati de reducere
a costurilor. Modalitdti mai bune,
mai rapide, mai simple si mai pu-
tin costisitoare sunt in curs de dez-
voltare pentru indeplinirea multor
sarcini traditionale. ODR - soluti-
onare a litigiilor online - a fost una
dintre zonele de crestere mari in
anul 2008. Tehnologia face posibila
adevarata transparentd, i, prin ur-
mare, vitala.

Aceste forte climatice globale,
plus alte evolutii de piatd, cum ar

quickly.
M oney is a scarce commod-
ity. Traditional litigation is
a money-consumption ma-°
chine. Technology can disseminate,
instantly and globally, useful feed-
back about dispute resolvers’ styles,
making the mediator best suited to
resolve a dispute easily identifiable.
The dire economic climate and the
increasing growth of mediation
have made the early use of mediator
not just good practice, but econom-
ic necessity. A wonderful snippet of
homiletic wisdom is found in the
writings of Og Mandino, author of
The Greatest Salesman in the World.
It was so obvious we were bound to
ignore it. Do not allow yesterday’s
success to lull you into today’s com-
placency, for this is the great foun-
dation of failure. Never have these
words rung more true, and de-
manded more attention and action,
than in 2009. The hurricane of an
economic and financial turmoil of
unprecedented proportions is roar-
ing into every vested domain. Gone
are the days when corporate leaders
can feel at liberty to play Russian
roulette with shareholder - now
read stakeholder - interests and
get their way mainly by force and
bluster. The economic meltdown
of the last eighteen months has
left an empty theater. Enter, stage
right, the eight choreographers of
the New Economy - responsibility,
transparency, authenticity, trust-
worthiness, certainty, competency,
sustainability, and frugality.

These are critical factors that, in
the post-meltdown world are ca-
pable of injecting confidence into
markets, trust into businesses and
value into stock markets.

Simultaneously a second wind
of change is blowing, bringing a
deepening cold front to the legal
professional ~ services industry:
more demanding in-house counsel.
Under corporate governance pres-
sure to manage legal risks, General

Counsel and their Corporate Law
Departments (CLDs) face severe

‘in control” requirements. Expected

to deliver positive outcomes and
therefore cut costs while enhancing
(not just protecting!) the corpora-
tion's reputation, CLDs are becom-
ing intolerant of service providers
that milk their clients’ predicaments
for their own fee earning benefit.
The days when CLDs are happy to
delegate and even abandon a case
to a law firm with instructions to let
it follow its path, are history. Now
they want transparency and greater
control. Lawyers who are reluctant
to give clients a clear vision of the
risk and cost consequences, or who
delay proposing alternative strate-
gies to the desired outcome, will
face a reducing workload at a time
when their income streams are un-
der pressure.

And there is a third tempest, con-
verging at the very moment the first
two collide. Information and com-
munication technology is eroding
traditional legal work. An increas-
ing proportion of legal work is now
commoditized. Document assem-
bly systems and e-Discovery are big
business, creating cost-saving op-
portunities. Better, quicker, simpler
and less costly ways are emerging
for accomplishing many traditional
tasks. ODR - online dispute reso-
lution - was one of the big growth
areas in 2008. Technology is mak-
ing true transparency possible, and
therefore vital.

These global climatic forces, plus
other market developments such as
the increasing acceptance of non-
litigious forms of dispute resolution
and the emergence of more, and
more credible, mediators, will force
lawyers to change their attitude and
perspective. New York Times col-
umnist and author, Thomas Fried-
man, sees this as the market becom-
ing more adaptable to market needs.
In his bestseller The World is Flat




fi acceptarea tot mai mare a forme-
lor non-litigioase de solutionare a
disputelor, precum si aparitia mai
multor mediatori mai credibili, vor
obliga avocatii sd-si schimbe atitu-
dinea si perspectiva. Cronicaul si
autorul New York Times, Thomas
Friedman, vede acest lucru in fap-
tul cd piata devine mai adaptabila
la nevoi. In best-sellerul lui The
World is Flat (Lumea este platd), el
vorbeste despre tripla convergentd .

Pentru cei care citesc semnale-
le, isi schimbd mentalitatile si se
pregdtesc bine, acest lucru nu este
Armaghedon. Va exista intotdeau-
na un anumit loc pentru actiunile
in justitie, dar dictionarele vor fi
re-scrise pentru a cita litigiul, si nu
medierea, ca fiind definitia meto-
delor alternative de solutionare a
conflictelor.

Schimbarea accelereazd intot-
deauna in momente de stres econo-
mic. Interesele predomind constient
pozitiile. Carcasa de font nu a exis-
tat niciodatd, dar acum pragmatis-
mul, realitatea si factorii de risc
cantaresc mult mai greu, subliniind
prevenirea, evitarea si solutionarea
cit mai curdnd posibild a litigiilor.
Instinctele de intoarcere la origini
determind o bravadd invechita si
inacceptabild pentru pértile intere-
sate. Acest lucru va continua mult
timp dupa ce lumea iese din dificul-
titile economice. Astfel de oameni
de afaceri de secol XX sunt o rasd
pe moarte. Inlocuirea acestora este
o stare de spirit antreprenoriald
noud, emanand glasnost, umilint3,
realitate, rezolvare, livrare §i sim-
plitate.

Avocatii vor avea cariere mai
lungi, dacd sunt ingineri artistici
cu un set de instrumente extrem
de adaptabil de abordéri in fieca-
re situatie dificild, care utilizeaza
aceste unelte fara s le fi fost spus.
Agresivitate, forta, rigiditatea si o
mentalitate cAstig-pierdere nu vor
mai veni in intAmpinarea nevoilor
clientului. Gary Hamel, un guru in
strategiile de business, spune totul
intr-un mod de neuitat: "Cei care
trajesc sub sabie vor fi impuscati
de citre cei care nu o fac." "Cei care
rezolva" 1i vor inlocui pe "litigatori".
Ceea ce unii numesc in continuare
"ADR," domeniu odatd asemanat cu
homeopatia si ridiculizat ca fiind o
scadere alarmanta in venituri, va
deveni normalitatea. Trebuie acum
re-focusarea competentelor din
sala de judecata si utilizarea lor mai
bund pentru o rezolvare creativd,
pentru a salva acorduri, rezolvand
litigiile si pastrand relatiile.

Spre deosebire de litigiu, medie-
rea si alte forme private de solutio-
nare a disputelor ofera versatilitate.
Ele vor fi utilizate de companii nu
doar pentru a rezolva disputele, dar
si pentru a face afaceri. Consilierii
de acorduri si dreptul colaborativ
vor inflori. Persoanele neutre vor

fi co-finantate de citre parti pentru
a actiona ca si "consilieri de acor-
duri” si “consilii ale conflictelor”
Evaludrile neutre timpurii, arbi-
trajul fard caracter obligatoriu, mi-
ni-procesele, medierea evaluativé,
tranformativa, facilitativd si hibri-
zii precum Arb-Med vor creste pe
masurd ce partile isi vor adapta
procesele la cerintele lor precise.
Pentru DJC-uri, selectarea calului
potrivit pentru cursd este numele
jocului - in ceea ce priveste alege-
rea profesionistului §i alegerea pro-
cesului.

Si aici vine impedimentul. Cum
selecteazd consilierii juridici cor-
poratisti calul potrivit pentru cursd,
fard a detine informatiile potrivite
despre caldretii disponibili? E difi-
cil. Transparenta intrd in joc. Aces-
ta este motivul pentru care Perfect
Storm  prevesteste  schimbarea
pentru mediatori §i organismele
furnizoare, obisnuiti s3 opereze in
spatele unui ecran de confidentiali-
tate. Numai partile, reprezentantii
acestora si entitatile implicate intr-
o mediere pot spune cu adevarat cat
de "bun" este mediatorul, dar majo-
ritatea nu fac public niciodata ca
au luat macar parte intr-o mediere
anumitd. Totul este foarte secretos
si soptit. Astfel sunt, de obicei, si in-
formatiile disponibile cu privire la
performantele mediatorilor.

Ce a mers pentru cativa media-
tori si furnizori in trecut, in legatura
cu reputatia vaga si generald, nu ii
va mai sustine si in viitor. In trecut,
alegerea mediatorului de catre parti
era bazatd pe perceptie - prin viu
grai, impresii anecdotice, dacd cine-
va cunoscut stia daci era “bun”” Din
auzite. Lumea s-a schimbat. Forme
nesigure si imprecise de aprobare
nu vor mai fi adecvate pentru Con-
silierii Generali si personalul lor.
Apetitul in crestere al consilierilor
corporatisti pentru transparenta
si autenticitate va conduce cererea
pentru acces la feedback-ul utiliza-
torului, inainte de a face o alegere
a unui mediator individual sau a
unei institutii furnizoare. Cei care
doresc sd mentind status quo-ului,
care nu doresc sau nu pot si ofere
feedback credibil independent din
partea utilizatorilor anteriori, ris-
cé sd fie selectati din ce in ce mai
rar, oricit de bine-cunoscuti sau
experimentati ar fi ei. Transparenta,
autenticitatea §i increderea sunt trei
dintre cei opt coregrafi din Noua
Economie.

Mediatorii si institutiile lor furni-
zoare nu pot nega sau scipa de aces-
te schimbari. Sarcina lor este acum
sd-si conduca prin exemplu colegii
si sd-si valideze profesia. Acest lu-
cru necesitd iesirea din spatele ecra-
nului de confidentialitate la lumina
zilei, pentru a intalni noile asteptari
de pe piatd, pe care si le transforme
intr-un avantaj, astfel incit sd arate
lumii cat de buni sunt prin sustine-

he talked of triple convergence.

For those who read the signals,
change their mindsets and pre-
pare well, this is not Armageddon.
There will always be a certain place
for court action, but dictionaries
will be re-written to cite litigation,
not mediation, as the definition
of Alternative Dispute Resolution.
Change always accelerates at times
of economic stress. Almost every-
one now views risk with increasing
alarm. Interests consciously pre-
dominate over positions. The cast
iron case never existed, but now
pragmatism, reality and risk factors
are weighing more heavily, empha-
sizing prevention, avoidance and
the earliest possible resolution of
disputes. Back-to-basics instincts
render brash bravado outdated and
unacceptable to stakeholders. This
will endure long after the world
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horse for the course without the
right information about the avail-
able riders? Its difficult. Transpar-
ency comes into play. That is why
the Perfect Storm heralds change
for mediators and provider bodies,
accustomed to operating behind
a privacy screen. Only the parties,
their representatives and provider
entities involved in a mediation can
really tell how “good” the mediator
is, but most never make public that
they even took part in a particular
mediation. All very secretive and
whispered. So too is typically-avail-
able information about mediators’
performances.

What worked for a few mediators
and providers in the past in terms
of vague and general reputation
will not sustain them for the future.
In the past, the parties’ choice of
mediator was based on perception

emerges from economic hardship. - word of mouth, anecdotal impres-

Such 20th Century business people
are a dying breed. Replacing them
is a new entrepreneurial mindset
exuding glasnost, humility, reality,
resolve, delivery and simplicity.

Attorneys will have longer ca-
reers if they are artistic engineers
with a highly adaptable toolbox of
process and substantive approaches
to every predicament, using those
tools without being told. Aggres-
sion, force, rigidity and a win-lose
mindset will no longer address
client needs. Gary Hamel, a lead-
ing business strategy guru, put it
unforgettably: “Those who live by
the sword will be shot by those who
don’t”“Resolvers” will replace “liti-
gators”. What some still call “ADR’,
the field once likened to homeopa-
thy and ridiculed as Alarming Drop
in Revenue, will become main-
stream. The need now is to re-focus
courtroom skills and put them
to better use as creative resolvers,
adept at making and saving deals,
resolving disputes and preserving
relationships.

Unlike litigation, mediation and
other forms of private dispute reso-
lution offer versatility. They will
be used by businesses not just to
resolve disputes, but to make deals.
Settlement counsel and collabo-
rative law will flourish. Neutrals
will be co-funded by the parties to
act as “Counsel to the Deal” and
as “Dispute Boards” Early Neutral
Evaluation, Non-Binding Arbitra-
tion, Mini-Trial, Evaluative, Trans-
formative, Facilitative Mediation,
and hybrids like Arb-Med will grow
as parties tailor process to their
precise requirements. For CLDs,
selecting the right horse for the
course is the name of the game - in
terms of the choice of professional
and choice of process.

And here comes the rub. How do
corporate counsel select the right

sions, whether someone they knew
thought they were “good”. Hearsay.
The world has changed. Uncertain
and imprecise forms of endorse-
ment will no longer be adequate for
discerning General Counsel and
their staffs.

Corporate counsel’s growing ap-
petite for transparency and authen-
ticity will drive demand for access
to prior user feedback before mak-
ing a choice of an individual media-
tor or a provider institution. Those
wishing to maintain the status quo,
who are unwilling or unable to of-
fer credible independent feedback
from prior users up front, risk be-
ing selected less often, however
well-known or experienced they
may be. Transparency, authenticity
and trust are three of the eight cho-
reographers of the New Economy.

Mediators and their provider
institutions cannot deny or escape
these changes. Their task now is to
lead their colleagues by example
and validate their profession. This
requires stepping out from behind
the privacy screen into daylight,
meeting the new market expecta-
tions head on and turning them to
advantage by showing the world’s
users how very good they are via
the credible, transparent endorse-
ment of prior user feedback. Be-
coming IMI Certified (www.IMI-
mediation.org) with a Profile and a
Feedback Digest, fits the bill. That's
how to enhance credibility, gain
recognition, get selected and gener-
ate growth.

All of this is obvious to users of
mediation services; the proverbial
no-brainer.Do not allow yesterday’s
success to lull you into today’s com-
placency.Act now to take advantage
of The Perfect Storm. [

February, 2009
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rea credibild, transparentd datd de
feedback-ul utilizatorilor anteriori.
Devenind autorizati IMI (www.
IMImediation.org), cu un Profil
si un Feedback, totul se potriveste.

lizatorilor de servicii de mediere;
nici nu trebuie sa te mai gandesti la
asta. Nu permite succesului de ieri
sd te adoarmd in automultumirea
de astdzi. Actioneaza acum pentru

Acesta este modul de a spori credi- a beneficia de avantajele Furtunii
bilitatea, de a dob4ndi recunoagtere, Perfecte. ]
de a fi selectat si de a genera creste-

re economica.

Februarie, 2009

Toate acestea sunt evidente uti-
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A

I n negocierile internationale
multipartite, cum ar fi cele pri-
vind proiecte private de infra-

structurd, ar putea exista o intelege-

re inegald a regulilor jocului. Asta

cada de acord de la bun inceput sd
invite un avocat agreat de toate pér-
tile, pentru a servi ca mediator de
afaceri.

In medierea de afaceri, la fel cain

se intampld deseori atunci cind ADR, mediatorul poate ajuta partile

oficialii tarilor in curs de dezvoltare
participd la astfel de proiecte pen-
tru prima datd. Perceptiile diferite
asupra normelor sunt exacerbate
de diferentele culturale mentionate
mai sus. La acesti factori se adauga
constréangerile de timp si presiunile
interne ale partilor striine i ce-
rintele autoritétilor concurente ale
guvernului gazdd. Cu toate aceste
constrangeri, este poate surprin-
zitor faptul cd orice afacere de
infrastructurd privatd de fapt ajun-
ge la un rezultat de succes. Chiar
mai remarcabil ar putea fi faptul
cd unele dintre ele supravietuiesc
neintelegerilor sau  perceptiilor
transculturale gresite privind in-
teresele si riscul. Ceea ce pare clar
este faptul cd acestea implicd nego-
cieri imprevizibile, cu o rata de esec
ridicatd.

Frustrarea, si de multe ori fu-
ria, sunt rezultatul climatului sub
presiune a negocierilor de proiect
multipartite. Atunci cind se in-
timpld acest lucru, medierea de
afaceri poate oferi, prin procesul
de intruniri individuale, un mediu
sigur pentru ca partile si-si expri-
me emotiile. In plus, mediatorul de
afaceri, in calitate de facilitator si
manager de proces, este in masurd
sd asigure un mediu echitabil de
negociere. Partile care doresc sa fo-
loseascd "trucuri murdare" vor avea
vremuri mai dificile in procesul
degestionarii medierii de afacere.

Ca si in cazul medierii litigiului,
mediatorul de afaceri trebuie si
céstige de la bun inceput increde-
rea tuturor partilor. Daci cele doud
studii de caz prezentate in aceastd
lucrare arata cd medierea de afaceri
poate fi initiatd de catre o singura
parte, acest scenariu nu este ide-
al. Un mediator de afaceri intr-un
astfel de caz va da de multe ori
peste scepticism si chiar ostilitate
din partea uneia dintre parti, care
poate avea retineri privind pétrun-
derea unui outsider. O abordare
mai promititoare este ca partile si

sd se concentreze asupra intereselor
lor si a celorlalte parti, in loc de a
se bloca in pozitii rigide. Privind la
solutii fezabile si lipsite de ambigu-
itate, mediatorul de afaceri poate
ajuta partile sa elaboreze optiuni
care vor satisface fiecare dintre pre-
ocuparile lor speciale. Intr-un pro-
iect BOT, de exemplu, acest lucru
ar atrage dupd sine determinarea
modului cel mai realist de partaja-
re a riscului intre parti. In cele din
urmd, mediatorul de afaceri poate,
ca si omologul siu ADR, sugera
criteriile cele mai realiste si obiec-
tive pentru a servi drept repere de
performanti si pentru a oferi o baza
pentru ajustdrile de pret tolerabile,
care vor rezista testului timpului.
Mediatorul de afaceri ar trebui sa
poatd ajuta partile s aprecieze mai
bine echilibrul delicat al partajarii
riscurilor, care se afla la baza de
relatiilor comerciale complexe, cu
un grad ridicat de interdependen-
td si colaborare. Ca un intermediar,
mediatorul ar trebui sd poatd servi
ca o interfatd intre diferite sisteme
culturale si juridice, apreciind con-
strangerile de timp si de constituire
pentru fiecare dintre parti, ficind
celelalte parti congtiente de aceste
constrangeri. Mediatorii de afaceri,
la fel ca mediatorii de litigii, sunt
neutri, dar nu sunt indiferenti fatd
de preocuparile partilor.

CAZUL 2: UN PROIECT BOT
PE ENERGIE

Un important proiect de gene-
rare a energiei a fost planificat pen-
tru o fosta economie de comanda.
Tara gazdd, prin intermediul Mi-
nisterului Petrolului, a descoperit
vaste rezerve de gaz in interiorul
granitelor sale. O entitate straind
din sectorul privat al electricitatii
a recomandat guvernului gazdi
sd exploateze resursele nou-des-
coperite ca sursd de combustibil
pentru o noud centrald electrica.
Deoarece tara gazdd nu avea ca-
pital §i nu avea nici o experientd
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gotiations, such as those involv-

ing projects for the private pro-
vision of infrastructure, there may
be an unequal understanding of
the rules of the game. This is often
the case when developing country
officials are participating in such
projects for the first time. Differing
perceptions of the rules are exac-
erbated by the cultural differences
cited above. Added to these factors
are the time constraints and home
office pressures of foreign parties
and the demands of competing
constituencies of the host govern-
ment. With all these constraints, it
is perhaps surprising that any pri-
vate infrastructure deals actually
proceed to a successful conclusion.
Even more remarkable may be
the fact that some of them survive
cross-cultural misunderstandings
or misperceptions of interest and
risk. What seems clear is that they
entail unpredictable negotiations
with a high failure rate.

Frustration, and often anger, re-
sults from the pressurized climate
of multi-party project negotiations.
When this happens, deal mediation
can provide, through the process of
individual caucus, a safe environ-
ment for the parties to vent their
emotions. Furthermore, the deal
mediator, acting as facilitator and
process manager, is in a position to
assure a fair negotiating environ-
ment. Parties wishing to employ
"dirty tricks" will have a more diffi-
cult time in the managed process of
deal mediation.

As in the case of dispute media-
tion, the deal mediator must earn at
the outset the trust and confidence
of all the parties. While the two
case studies presented in this paper
show that deal mediation can be
initiated by a single party, that sce-
nario is not ideal. A deal mediator
in such a case will often encounter
skepticism and even hostility from
a party who resents the intrusion
of an outsider. A more promising
approach is for the parties to agree
at the outset to invite a lawyer ac-
ceptable to all the parties to serve as
deal mediator.

In deal mediation, as in ADR,

I n multi-party international ne-

the mediator can help the parties
focus on their interests and the in-
terests of the other parties instead
of locking themselves into rigid
positions. Looking to workable
and unambiguous solutions, the
deal mediator can help the parties
devise options that will satisfy each
of their special concerns. In a BOT
project, for example, this would en-
tail determining what is the most
realistic way of sharing risk among
the parties. Finally, the deal media-
tor can, like his or her ADR coun-
terpart, suggest the most realistic
and objective criteria to serve as
performance benchmarks and to
provide a basis for tolerable price
adjustments which will stand the
test of time.

The deal mediator should be able
to help the parties better appreciate
the delicate balance of risk-sharing
which lies at the base of complex,
highly interdependent and collabo-
rative commercial relationships. As
an intermediary, he or she should
be able to serve as an interface
between the different cultural and
legal systems, appreciating the
time and constituency constraints
of each of the parties and credibly
making the other parties aware of
those constraints. Deal mediators,
like dispute mediators, are neutral,
but they are not indifferent to the
concerns of the parties.

CASE 2: ABOT POWER PROJECT

A major power generation pro-
ject was planned for a former com-
mand economy.

The host country, through the
exploration arm of its Ministry of
Petroleum, had discovered vast
reserves of gas within its borders.
A foreign, private-sector electric-
ity utility recommended to the
host government that the country
should exploit its newly-found re-
sources as a fuel source for a new
power station.

Because the host country lacked
capital and had no prior experi-
ence in gas-fired power genera-
tion, a build, operate and transfer
(BOT) scheme was proposed. The
concept was that a foreign consor-
tium would be formed to develop
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anterioard in generarea de energie
electricd pe baza de gaz, s-a propus
o schema construire, operare si
transfer (BOT). Conceptul se refe-
ree la crearea unui consortiu strdin
pentru a dezvolta intregul proiect,
utilizind capital integral strdin, fi-
nantarea proiectului fiind asigurata
de un grup de banci internationale.
In schimb, consortiului stréin i-ar fi
fost acordat drepturi de functionare
péana cand tot capitalul su, plus un
profit agreat, ar fi fost recuperate,
dupd care dreptul de proprietate
asupra proiectului ar fi revenit gu-
vernului gazda, iar central electrica
ar deveni o parte a infrastruc-
turii esentiale a acelei tari. In
concept, ideea BOT a fost in
mod rezonabil simpla i a fost
foarte atrdgitoare pentru gu-
vernul gazda.

Prin contrast, negocierile
au devenit complexe din cauza
multitudinii de parti implica-
te. Guvernul gazda a fost re-
prezentat de functionari de la
ministerele de finante si ener-
gie. Consortiul strain includea
autoritdti din domeniul ener-
giei, 0 companie de construc-
tii, furnizorul de echipamente,
investitorii de capital si bancile

- fiecare parte reprezentatd de ~—

catre avocatii sdi. O cerintd a =
majoritatii proiectelor private
pe energie este existenta unei

potentiald care ar fi fost dincolo de
capacitatea financiard a guvernului.
Oficialii de la Ministerul de Finante
erau puternic impotriva. Consor-
tiul, de asemenea, insista ca aceastd
centrald sa fie capabild si-si vanda
productia de energie electricd la un
pret de doud ori peste nivelul de
tarifare perceput in prezent pentru
consumatorii locali. Reprezentantii
din cadrul ministerului de energie
au fost puternic impotriva. Pentru
¢ bancilor li s-a cerut sa furnizeze
finantare proiect (asta inseamna ca
se astepta ca proiectul sd acopere
riscul financiar fird a recurge la

piete in care participantii pot |
administra sau acoperi riscu-
rile pe care le angajeazd. Fie-
care participant poate gestiona,
prin urmare, riscurile sale in
raport cu ceilalti prin mijloa-
ce contractuale - prin alocarea

responsabilitatilor ~ juridice
pentru cei care pot fi convingi

sa sprijine riscurile comerciale.

O cerintd esentiald a acestui proiect
a fost "bancabilitatea” sa, iar aceastd
cerintd a furnizat pivotul in jurul
cdruia se invarteau negocierile. Cu
toate acestea, deoarece econo-
mia tarii gazdd era incd puternic
reglementatd, capacitatea reald a
tuturor pértilor sa-si indeplineasca
obligatiile era neclara.

Nu dupd mult timp, negocierile
au ajuns intr-un impas. La inceput,
oficialii Ministerului de Finante au
fost de neinduplecat cu privire la
necesitatea existentei unui transfer
gratuit al centralei dupa zece ani i
nu ar fi tolerat nicio prelungire. La
randul lor, oficialii ministerului de
petrol au insistat asupra faptului
cd ministerul trebuie s primeasca
valoarea de piati completd pen-
tru tot gazul utilizat de proiect.
La réndul siu, consortiul strdin a
insistat ca, in cazul in care proiectul
urma sé fie bancabil, guvernul tre-
buie si garanteze o aprovizionare
neintreruptd cu gaze a proiectului si
trebuie sa accepte sd plateasca dau-
ne pentru orice deficit in aprovizio-
narea cu combustibil - o rispundere

investitori de capital), bancile si-au
exprimat ingrijorarea cu privire la
fezabilitatea proiectului. Se pare ci
bancile au fost invitate sa se aldtu-
re negocierilor inainte de stabilirea
parametrilor esentiali ai acordului.
Acum exacerbau, fird intentie, ten-
siunile dintre guvern si consortiul
strdin, prin sustinerea activa a cere-
rilor consortiului

Pentru cd au primit semnale
contradictorii de la trei ministere,
negociatorii strdini au pus sub sem-
nul intrebérii autoritatea oficialilor
pentru avansarea anumitor punc-
te de vedere. Mai degraba decét
incercarea de a intelege si adresa
argumentele opuse, negociatorii
strdini au atacat credibilitatea ofici-
alilor guvernamentali, in scopul de
a corecta ceea ce ei considerau a fi
pozitii gresite. Ei au mers mai sus
ierarhic, cautand reuniuni la nivel
ministerial pentru a-§i argumen-
ta cazul. Degi, uneori, acest lucru
poate fi o tacticd de succes in ca-
drul negocierilor, acum a avut efect
invers asupra atacatorilor. Reuniu-
nile au devenit un cogmar logistic

the whole project utilising entirely
foreign capital, with project finance
being provided by a group of in-
ternational banks. In return, the
foreign consortium was to be given
operational rights until all of its
capital plus an agreed-upon return
were recovered, after which owner-
ship of the project would revert to
the host government and the power
station would become part of the
country's essential infrastructure.
In concept, the BOT idea was rea-
sonably straightforward and was
very appealing to the host govern-
ment.

By contrast, the negotiations be-
came complex because of the multi-
plicity of parties involved. The host
government was represented by of-
ficials from its finance, petroleum
and power ministries. The foreign
consortium included the electric-
ity utility, a construction company,
plant supplier, equity investors and
banks — each party represented
by its lawyers. A requirement of
most private power projects is that
there is a market in which the par-
ticipants can manage or hedge the
risks they undertake. Each partici-
pant can therefore manage its risks
in relation to the others by con-
tractual means — by allocating the
legal responsibilities to those who
can be persuaded to shoulder the
commercial risks. A key require-
ment of this particular project was
its "bankability" and this require-
ment provided the fulcrum around
which the negotiations revolved.
However, because the host coun-
try's economy was still heavily reg-
ulated, the real capacity of all of the
parties to discharge the obligations

they were expected to undertake
was unclear.

Before long, the negotiations
reached a stalemate. To begin with,
the finance ministry officials were
adamant that there must be a free-
of-charge transfer of the power
plant after ten years and they would
not countenance any extension. For
their part, the petroleum ministry
officials were insisting that the min-
istry must receive full market value
for all gas used by the project.

For its part, the foreign con-
sortium was insistent that, if the
project was to be bankable, the

government must guarantee
an uninterrupted supply of gas
to the project and must agree
to pay liquidated damages for
any shortfall in fuel supply — a
potential liability which would
have been beyond the govern-
ment's financial capacity. Offi-
cials from the finance ministry
were strongly opposed to this.
The consortium was also insist-
- ent that, the plant must be able
to sell its electricity output at a
price twice the level of the tariff
presently being levied on local
consumers. Officials from the
power ministry were strongly
opposed to this. Because the
banks were being asked to

. provide project finance (that is,

they were expected to look to

the project to cover their finan-

cial risk without recourse to
the equity investors), the banks
were openly voicing their con-
cern about the project's feasi-
bility. It seemed that the banks
had been invited to join the
negotiations before the essen-

| tial parameters of the deal had
been settled. They were now
unwittingly exacerbating the ten-
sions between the government and
the foreign consortium by actively
backing the consortium's demands.

Because they were receiving
conflicting signals from the three
government ministries, the for-
eign negotiators were responding
by questioning the authority of the
officials for advancing particular
points of view. Rather than trying
to understand and address the op-
posing arguments on their merits,
the foreign negotiators attacked
the credibility of their government
counterparts in order to correct
what they believed to be mistaken
positions. They also went above
the heads of the officials by seek-
ing meetings at ministerial level to
argue their case. Although some-
times this can be a successful tactic
in negotiations, it backfired on the
attackers and caused ill-will. The
meetings had also become a lo-
gistical nightmare with never less
than 20 people in attendance, with
frequent changes in representation
and with very drawn-out discus-




cu nu mai putin de 20 de persoane
participand, cu schimbiri frecvente
in reprezentare si cu discutii foarte
epuizante.

Dupéd luni de efort si cheltu-
ieli, aceste negocieri multiparti-
te ajunseserd la un impas. Dupa
cum pérea, proiectul nu mai era
bancabil. Niciuna dintre tabere
nu simtea cd poate avea increde-
re, iar partile externe erau con-
vinse cd negociatorii Guvernu-
lui nu aveau autoritate si erau in
imposibilitatea de a se coordona.
Apoi, unul dintre bancheri a propus
partilor si aducd un intermediar
intr-o ultima incercare de a iesi
din impasul negocierilor. Banche-
rul cunostea un avocat cu o vas-
td experientd in proiecte majore
internationale, care lucrase in tari
cu traditii culturale diferite, diferite
sisteme juridice i moduri diferite
de a face afaceri. Avocatul avea, de
asemenea, 0 anumita experienta pe
ADR, mediind dispute contractuale
la scard largd. Avocatul a fost reco-

a fost realizat intr-o anumitd ma-
surd in cadrul intalnirilor de grup
deschise, dar chiar si mai mult in
sesiunile de intruniri, asemanatoa-
re cu un caz tipic de mediere ADR.
Pentru cd avocatul reprezentase an-
terior pérti publice si din sectorul
privat in alte proiecte majore, el a
avut credibilitate pentru a expli-
ca regulile jocului, spre satisfactia
acelor membri ai echipelor de ne-
gociere care treceau prin experienta
aceasta pentru prima datd. El a
cerut ca reprezentantii tuturor
partilor care nu aveau rol esential
in negocierile principale (de multe
ori inclusiv bancherii), sd ramand
pe margine pand cind liderii de
echipa ii chema. In cadrul intruni-
rilor, puncte de conflict si, uneori,
contradictii, au fost adesea avansate
de diferiti oficiali ai guvernului, dar
acestea au fost rezolvate de citre
mediator fird nici o perturbare a
progreselor inregistrate in intlni-
rile deschise.

Utilizdndu-si  aptitudinile de

mandat de citre bancher, deoarece ADR, mediatorul de afacere asistatd

era sensibil din punct de vedere
cultural si etic. Dacd o astfel de per-
soand ar putea cAstiga increderea
tuturor partilor, el ar putea, eventu-
al, media o afacere bancabil.
Guvernul si celalalte parti au
fost de acord cu propunerea ban-
cherului. Avocatul a fost apoi
adus pentru a cunoagste partile si
reprezentantii lor legali, initial
impreund si, ulterior, in sedinte
separate, inainte ca el sd fie anga-
jat in mod oficial pentru a servi
ca mediator de afaceri. In aceastd
calitate, urma s reprezinte toate
partile, pentru o taxa care urma si
fie suportatd de toti, si i-a fost dat
un mandat neechivoc din partea

oficialii celor trei ministere in dez-
voltarea unui consens pe o "pozitie
de guvern comund." De asemenea,
el a construit progresiv incredere
pentru toate partile. Determinand
pirtile sa vorbeascd din nou in ter-
meni realisti, impasul a fost spart
si problemele au fost rezolvate sis-
tematic. In cele din urma a fost in-
termediat un acord final, care a fost
satisfacdtor pentru toate pértile. In
acordul final, de exemplu:

guvernul a fost de acord sd extin-
da limita de 10 ani pentru transfe-
rul activelor pentru a face perioada
de operare concomitent cu timpul
de disponibilitatea reald de gaze
naturale necesar centralei electrice

partilor, cu conditia cé acesta s fie - asta a dat dezvoltatorului timp su-

retras in cazul in care oricare din-
tre parti isi pierde increderea in el.
Avocatul, realizind ci credibilitatea
echipei de negociere guvernamen-
tale era pusa la indoiald de echipe-
le strdine de negociere, a cerut ca
numirea sa din partea guvernului
sa fie aprobata de catre primul-mi-
nistru. Aceastd avizare a fost datd si
a servit pentru a linisti negociatorii
straini in legaturd cu dorinta sin-
cerd a guvernului privind continu-
area proiectului. Era, de asemenea,
blocata cu succes posibila tentativa
a negociatorilor straini de a "face
apel la o autoritate mai mare".
Avocatul apoi s-a alaturat in sesi-
unile de negociere alaturi de parti si
avocatii lor, ascultind cu atentie in
timp ce se familiariza cu schitele de
documente. Dupd obtinerea de in-
formatii suficiente, cunoscand mai
bine proiectul si apreciind pozitia
fiecareia dintre parti, el si-a asumat
un rol de facilitator in cadrul nego-
cierilor, ajutand partile sa clarifice
problemele nerezolvate, si eva-
lueze riscurile si sd inteleagd mai
bine pozitiile celorlalti. Acest lucru

plimentar de functionare pentru a
vinde energie si pentru a compensa
orice intreruperi de productie cau-
zate de lipsa de gaz.

Furnizorul extern de utilitati si-a
redus pretul in schimbul acceptu-
lui guvernului pentru furnizarea
de gaze la costul sau real de pro-
ductie si de livrare - orice crestere
viitoare a pretului gazelor naturale
a fost apoi legata de pretul energiei
electrice - acest lucru nu numai ca
a stat la baza capacitatatii proiectu-
lui s3 ramburseze datoriile la banci,
dar a permis atat guvernului cét si
dezvoltatorului sd impartiseasca,
pe o baza pre-convenita, profiturile
crescute care ar veni in urma cres-
terii economice, iar consumatorii
ar deveni capabili sd-si permitd rate
de piatd pentru energia electrica.

Datorité intermedierii din partea
avocatului neutru selectat, pértile
au fost in masura sd dezvolte astep-
tari mai realiste una de la cealaltd si
sd negocieze un acord satisfactor
pentru toate. Ele au avut, de aseme-
nea, posibilitatea unei documentari
mai clare intelegindu-se intr-o

sions.

After months of effort and ex-
pense, these multi-party negotia-
tions had reached a stalemate. As
it stood, the project was no longer
financeable. None of the parties
felt they could trust each other any
longer and the foreign parties were
convinced that the government ne-
gotiators lacked negotiating author-
ity and were unable to coordinate
with each other.

Then, one of the bankers pro-
posed that the parties should bring
in an intermediary in a last-ditch
attempt to break the negotiat-
ing stalemate. The banker knew a
lawyer with extensive experience
in putting together major interna-
tional projects who had worked in
countries with different cultural
traditions, different legal systems
and different ways of doing busi-
ness. The lawyer also had some
ADR experience, having mediated
large-scale contract disputes. The
lawyer was recommended by the
banker because he was considered
to be cross-culturally sensitive and
ethical. If such a person could win
the confidence and trust of all of
the parties, he could possibly medi-
ate a bankable deal.

The government and other par-
ties agreed to the banker's proposal.
The lawyer was then brought in to
meet the parties and their legal rep-
resentatives, initially together and
subsequently in separate sessions,
before he was formally engaged
to serve the negotiations as a deal
mediator. In this capacity, he was
to represent all of the parties, for a
fee to be borne by all of them, and
was given an unequivocal mandate
from the parties on the condition
that it could be withdrawn if any
party lost confidence in him.

The lawyer, realising that the
credibility of the government nego-
tiating team was in serious doubt in
the eyes of the foreign negotiating
teams, asked for his appointment
by the government side to be en-
dorsed by the Prime Minister. This
endorsement was given and quickly
served to reassure the foreign ne-
gotiators of the genuine desire of
the government that the project
should go ahead. It also successfully
blocked further possible attempts
by the foreign negotiators to "ap-
peal to higher authority".

The lawyer then joined in the
negotiating sessions of the parties
and their lawyers, listening intently
whilst familiarising himself with
the draft documents. After obtain-
ing sufficient information, getting
a better feel for the project and
developing an appreciation of the
position of each of the parties, he
assumed a facilitator role in the
negotiations, helping the parties
to clarify the outstanding issues, to
evaluate the risks and to better un-
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derstand each other's position. This
was accomplished to some degree
in open group meetings, but even
more in caucus sessions, similar to
a typical ADR mediation case.

Because the lawyer had previ-
ously represented public and pri-
vate sector parties in other major
projects, he had the credibility to
explain the rules of the game to
the satisfaction of those members
of the negotiating teams who were
going through the experience for
the first time. He asked representa-
tives of all parties who were not
essential for the main negotiations
(often this included the bankers) to
remain on the sidelines until they
were called for by the team leaders.
During the caucus sessions, con-
flicting and sometimes contradic-
tory points were often advanced
by various government officials but
these were resolved by the mediator
in the caucus sessions and without
any disruption to the progress of
the open meetings.

Using his ADR skills, the deal
mediator assisted the officials of the
three ministries to develop a con-
sensus on a "whole of government"
position. He also progressively built
up the confidence and trust of all
parties. By getting the parties talk-
ing realistically again, the stalemate
was broken and issues were system-
atically resolved. Eventually a final
agreement was brokered which was
satisfactory to all parties. In the fi-
nal agreement, for example:

the government agreed to extend
the 10-year time limit for transfer
of the assets to make the operating
period concurrent with the time
of actual availability of gas to the
power station — this gave the de-
veloper additional operating time
to sell power to make up for any
production interruptions caused by
unavailability of gas.

the foreign utility lowered its
asking price for electricity in return
for the government agreeing to
supply gas at its actual cost of pro-
duction and delivery — any future
increases in the gas price were then
tied to the electricity price — this
not only underpinned the abil-
ity of the project to service its debt
repayments to the banks but ena-
bled both the government and the
developer to share on a pre-agreed
basis in the increased profits which
would come as the economy grew
and consumers became able to af-
ford market-based rates for their
electricity.

Because of the intermediation
of the selected neutral lawyer, the
parties were able to develop more
realistic expectations of each other
and negotiate a deal satisfactory
to all. They were also able to more
clearly document their understand-
ing in unambiguous contract lan-
guage, lessening the risk that future
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limba neambigua a contractului, re-
ducénd riscul aparitei unor dispute
legate de contract in viitor . In cazul
in care litigiile ar aparea, acelasi me-
diator de afacere, care actioneazi ca
o sursd neutrd si independentd de
consultantd, se va pune la dispozi-
tia partilor pentru a le ajuta sa evite
suspendarea de performantd con-
tractuale sau alte masuri preventive.
Cele doua cazuri descrise in aceasta
lucrare se bazeazd pe negocieri re-

se incadreze in aceleasi standarde
etice ca si mediatorii de solutionare
a conflictelor. Adica trebuie sa de-
scrie clar procesul tuturor partilor
si sa respecte acordul partilor de a
actiona ca reprezentant al tuturor.
Trebuie sa fie impartial si integru,
respectand in mod special increde-
rea partilor.

Dupa o mediere de afaceri de
succes, partile trebuie sa pastreze
mediatorul pentru a le ajuta sa re-

ale. Cateva date au fost modificate zolve conflictele ce pot aparea in
pentru a péstra confidentialitatea timpul implementarii proiectului.
pértilor, se sperd, fird a afecta vala- Aici, rolul mediatorului este ana-
bilitatea cazurilor. log cu cel al convocirii periodice a

Avind iIn  vedere «ca fie-"unei comisii de analiza a dispute-
care  tranzactie  comerciald lor", asa cum se obisnuieste adesea
internationald este in esentd sui in cadrul proiectelor de constructii
generis, este imprudent sa ne ba- mari. Avand un mandat din partea
zam pe precedent. Un mediator de partilor, mediatorul de afaceri poa-
afaceri bine pregatit, folosindu-se te sa abordeze in timp util diferente-
de experienta de consilier juridic le si controversele ce pot aparea pe
in cazul unor negocieri similare, parcursul desfasurarii unui proiect,
ar trebui sa fie capabil sa sugereze evitand astfel dispute ulterioare.

contract disputes would arise. If cially by respecting the confidences
disputes were to arise, the same of the parties.
deal mediator, acting as a neutral ~ After a successful deal media-
and independent source of advice, tion, the parties may usefully retain
would be available to the parties to the deal mediator to help resolve
help them avoid the suspension of issues or disputes that might arise
contractual performance or other during the implementation of the
pre-emptive action. project. Here the mediator's role is
The two cases described in this analogous to a regularly convened
paper are based on actual nego-"disputes review board," such as is
tiations. Some details have been often employed in major construc-
changed to preserve the privacy of tion projects. With a mandate from
the parties, it is hoped, without af- the parties, the deal mediator can
fecting the validity of the cases. address differences or controversies
Since each international com- ina timely way during the course of
mercial transaction is essentially the project and thereby avoid dis-
sui generis, it is unwise to rely on putes later on.
precedent. A skilled deal mediator, Thus described, deal mediation
drawing from his or her experience draws upon but goes considerably
as a legal advisor to parties in simi- beyond the "relationship-building"
lar negotiations, should be capable programs developed by negotia-
of suggesting a range of innovative tion consultants (who "operate as
solutions. Devising options for mu- a mixture of honest broker and
tual gain is an essential part of the coach"). Deal mediation is also
mediation process and a skilled me- more proactive than "partnering,”

o serie de solutii inovative. Con-
ceperea de optiuni pentru castigul
comun este o parte esentiala a pro-
cesului de mediere si un mediator
bine pregatit va incuraja partile sa
sugereze abordari creative.

O confruntare cu realitatea este
la fel necesara in cazul unei nego-

Astfel descris, mediatorul de afa-
ceri se inspird, insa in acelasi timp
merge mai departe de programele
de ,construirea a relatiei” dezvol-
tate de consultantii in negocieri
(care actioneaza ca un mix intre
broker onest si trainer). Medierea
de afacere este de asemenea mai

cieri comerciale complexe ca si in proactiva decat ,,parteneriatul” care
cazul unui conflict. Astfel, media- pune impreuna o echipa de ingi-
torul de afaceri poate ajuta partile neri, supervizori ai lucrarii si ofiteri
sa evalueze oportunitatile de cost contractuli de ambele parti in mod

legate de anumite aspecte ale nego-
cierii in acelasi mod in care o parte
neutra intr-o mediere ADR poate
reliefa cele mai bune alternativele la
un acord negociat. Este important
ca partile sa aiba in vedere cele mai
bune alternative proprii si opor-
tunitatile pentru celalalte parti, in
cazul in care acordul nu se incheie.
Ca si in cazul ADR (Solutionare
alternativa a disputelor), prezenta
unui mediatior de afaceri nu trebu-
ie sa insemne inlaturarea consilie-
rul legal al partilor. Acestia trebuie
sa-si consilieze in continuare clien-

regulat pentru a analiza procesul de
lucru si a rezolva disputele ce pot
aparea (a se vedea Buhring-Uhle
1996). Asa cum profesorul Salacu-
se a sugerat, tertii "pot adesea ajuta
cele doua parti sa incheie afacerea,
sa 0 gestioneze si sa constuiasca i
s pastreze relatiile de parteneriat"
(a se vedea Salacuse 1997).

Pe scurt, medierea de afaceri
daca este folosita in mod adecvat,
poate preveni esuarea multor tran-
zactii comerciale internationale la
scara mare.

Mediatorii de afaceri pot ajuta

tii in fiecare moment al negocierii. partile care vin din regiuni si cul-
Intr-adevar, rolul acestora este pu- turi diferite sa stabileascd acorduri
tin diferit fatd de cazul in care nu de colaborare durabile. Desi aceas-
ar fi existat mediatorul. Mai mult, ta lucrare a pus accentul pe nevoia
avocatii care reprezinta partile, iar speciala pentru mediere de afacere
nu mediatorul, vor raspunde de in- in cazul proiectelor internationa-
tocmirea acordului. le de infrastructura, avem toate

Mediatorii de succes in solu- motivele pentru a folosi cu succes
tionarea alternativa a disputelor aceeasi tehnica in toate negocierile
folosesc o combinatie de sesiuni comerciale internationale -- la fel si
plenare si discutii cu fiecare dintre in negocierile interne de o anumita
parti separat pentru a expune inte- complexitate.

diator will encourage the parties to
take the lead in suggesting creative
approaches.

A reality check is as useful in
a complex commercial negotia-
tion as it is in a dispute. Thus the
deal mediator can help the parties
assess their opportunity costs on
particular negotiating issues, just
as a neutral in an ADR mediation
can highlight the parties' BATNAs
("Best Alternatives to a Negotiated
Agreement"). It is important for the
parties to consider their own best
alternatives as well as the opportu-
nities for the other parties should
the agreement not be concluded.

Asin ADR, the presence of a deal
mediator need not in any way dis-
place the parties' own legal coun-
sel. Counsels to the parties should
continue as advisors to their clients
at every point in the negotiation.
Indeed, their role is little different
from what it would have been with-
out a mediator. Furthermore, the
lawyers who represent the parties,
not the mediator, will be responsi-
ble for drawing up the agreement.

Successful mediators in ADR
employ a combination of plenary
sessions and single party caucuses
to expose interests and identify op-

which brings together a team of en-
gineers, site-level supervisors and
contracting officers from both sides
on a regular basis to review job pro-
gress and resolve potential disputes
as they arise (see Buhring-Uhle
1996). As Professor Salacuse has
suggested, third parties "can often
help the two sides in deal-making,
deal-managing and deal-mending
negotiations and in building and
preserving partnership relations"
(see Salacuse 1997).

In summary, deal mediation, if
skilfully employed, can prevent
the foundering of many large-scale
international commercial transac-
tions. Deal mediators can help par-
ties coming from different regions
and cultures to synthesize durable
collaborative ~arrangements. Al-
though this paper has emphasized
the special need for deal mediation
in large-scale international infra-
structure projects, there is every
reason why the same technique can
be gainfully employed in all inter-
national commercial negotiations --
as well as in domestic negotiations
of special complexity.

Despite the apparent critical
need for able deal mediators, there
is no readily available source of sup-

tions. Similarly, in deal mediation ply because the specialty has not yet
the mediator combines both group been recognized and accepted by
and individual party sessions. How- lawyers and their clients. Until that
ever, as in ADR, the deal mediator recognition and acceptance occurs,
must enjoy the trust and confi- deal mediation will tend to occur
dence of each of the parties. Ifhe or only by happenstance, as in the two

resele si a identifica optiuni. In mod

In pofida necesititii critice apa-

similar pentru mediere, mediatorul rente pentru mediatori de afaceri
combina intanlirile de grup cu cele capabili, nu existd o sursd disponi-
individuale. Oricum, ca si in cazul bila de aprovizionare, deoarece spe-
solutionarii alternative a dispute- cialitatea nu a fost incd recunoscutd
lor, mediatorul de afaceri trebuie §i acceptatd de catre avocati si cli-
sa beneficieze de increderea fiecarei entii lor. PAna cind recunoasterea
parti. Daca acesta este perceput ca si acceptarea nu sunt admise, me-
reprezentant al uneia dintre parti, dierea de afaceri va tinde si apard
este mai putin probabil ca procesul numai din intdmplare, la fel ca in
sa reuseasca. cele doud studii de caz prezentate in

Mediatorul de afaceri trebuie sa acest articol. Intr-un mediu inter-

she is perceived as the representa-
tive of any single party, the process
is less likely to succeed.

Deal mediators must comply
with the same ethical standards
as mediators in dispute resolution.
That is to say, they must clearly de-
scribe the process to all of the par-
ties and secure the agreement of
each party to act as a representative
of all. They must act even-handedly
and with the utmost integrity, espe-

case studies presented in this article.

In a typically volatile interna-
tional environment, deal mediation
is needed to induce transactional
stability through the building of
collaborative relationships, which
can withstand sudden and radical
changes in market and economic
conditions. In the face of this in-
creasing need in an era of globali-
zation, the legal profession should
begin to promote deal mediation




national volatil, medierea de afaceri
este necesard pentru a induce stabi-

comuna in medierea de afacere. La
nivel international, sprijinul ferm al

litate tranzactionald prin constru- Asociatiei Internationale a Barouri-

irea de relatii de colaborare, care
poate rezista la schimbari bruste si
radicale in piatd si conditiile econo-
mice. In fata acestei nevoi tot mai
mari intr-o erd a globalizarii, pro-
fesia juridica ar trebui sd inceapd
sa promoveze medierea de afacere
ca un nou cdmp de practicid pen-
tru avocati. In acest sens, ar fi logic
pentru sectiunile ADR ale asocia-
tiilor de barou locale sa-si uneascd
fortele cu dreptul afacerilor, legea
constructiilor si, probabil, alte sec-
tiuni pentru a revizui si aproba ro-
lul mediatorilor de afacere. In mod
similar, grupuri de promovare ADR
,cum ar fi CPR Institutul pentru Re-
zolvarea Disputelor in Statele Uni-
te ale Americii si Centrul pentru
Rezolvarea Disputelor (CEDR), in
Regatul Unit, ar putea gisi o cauzd

lor si al Uniunii Internationale des
avocats ar fi de ajutor.

Societatile de drept, barourile si
grupurile de practica ar trebui sa
educe oficialii guvernamentali si
corporativi, precum si publicul, cu
privire la beneficiile potentiale ale
aplicarii tehnicilor ADR pentru a
ajuta la construirea unor relatii de
colaborare comerciale si pentru a
realiza, astfel, acorduri adaptabile,
care vor rezista testului timpului.

Intre timp, avocatii care combi-
nd experienta negocierilor de pro-
iect cu abilititi de ADR ar trebui
sd se facd cunoscuti in calitate de
mediatori de afaceri. Pe masurd ce
lumea devine §i mai complicatd si
interdependenta in secolul 21, ar
trebui sa multumim mediatorilor de
afaceri, impreund cu conciliatorii. m

Notd: Acest articol a apdrut pentru prima data in ICSID Review -- Forei-

gn Investment Law Journal
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as a new practice field for lawyers.
In this respect, it would be logical
for ADR sections of local bar asso-
ciations to join forces with business
law, construction law and perhaps
other sections to review and en-
dorse the role of deal mediators.
Similarly, ADR promotion groups
such as the CPR Institute for Dis-
pute Resolution in the United
States and the Centre for Dispute
Resolution (CEDR) in the United
Kingdom may find common cause
with deal mediation. At the interna-
tional level, strong endorsement by
the International Bar Association
and the Union Internationale des
Avocats would be helpful.

medierea, tehnica si arta

Law societies, bar associations
and practice groups should edu-
cate government and corporate of-
ficials, as well as the public, on the
potential benefits of applying ADR
techniques to help build collabora-
tive commercial relationships and
thus achieve adaptable agreements
which will stand the test of time.

Meanwhile, lawyers who com-
bine project negotiation experi-
ence with ADR skills should make
themselves known as potential
deal mediators. As the world be-
comes even more complicated and
interdependent in the 21st centu-
ry, we will need to bless the deal-
mediators along with the peace-
makers. ]

Note: Article first appeared in ICSID Review -- Foreign Investment Law

Journal
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SA INTELEGEM DE CE AVOCATII
DIN LUME SE OPUN MEDIERII
(PARTEAA 2-A)

UNDERSTANDING WHY
LAWYERS RESIST MEDIATION
(PART 2)
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3. PROCESUL PERCEPTIV
INTERMEDIAT DE CREIER

Toate deciziile si actiunile impli-
cate in identificarea, recomandarea
si implementarea optiunilor de
rezolvare a conflictelor si litigiilor,
la fel ca toate alegerile si compor-
tamentul uman, incep cu perceptia.
Oamenii percep prin intermediul
receptorilor senzoriali care facili-
teazd vederea, sunetul, atingerea,
mirosul si gustul. Sensurile deriva-
te din aceste perceptii influenteazd
deciziile, actiunile i predictiile.
Neurostiinta a demonstrat recent ci
oamenii formeaza aceste intelesuri
in mare parte ca urmare a reactiilor
interne emotionale ale creierului.

Existd o acceptare largd a faptului
¢4, in mod esential, creierul uman
utilizeazd doud metode diferite de
luare a deciziilor: un proces lent,
congtient, logic de gandire prin
intermediul perceptiilor si alterna-
tivelor folosind cortexul prefrontal
si un sistem neural mai rapid, in
intregime bazat pe emotie care ope-
reazd in mare mdsurd sub suprafata
congtientului. Desi creierul cognitiv,
deliberativ primeste virtual toatd
atentia in teoriile legate de luarea
deciziilor, de cele mai multe ceea ce
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oamenii cred si fac este determinat
de acest al doilea sistem, sistemul in
intregime bazat pe emotie. Creierul
uman trimite in mod constant si in-
terpreteaza impulsurile neuronale
cu privire la amenintare, siguran-
td, plicere, neplicere si multe alte
mesaje emotionale esentiale. Multe,
dacd nu toate deciziile si actiunile
umane sunt determinate de aceste
raspunsuri emotionale rapide, fira
efort.

Avocati din intreaga lume cred
céd analizele, previziunile si deciziile
lor sunt rationale. Dovezi substanti-
ale de neurostiinta sugereaza, totusi,
cd aceastd credintd nu este exactd.
Multi factori emotionali identifica-
bili deformeaza frecvent procesul
rational de luare a deciziilor. Multi
apar ca urmare a cit de repede sis-
temele emotionale subconstiente
percep, interpreteazd i raspund la
informatii. Multi altii rezultd din
utilizare scurtaturilor neuronale
atunci cind se lucreazd cu situatii
complexe, inclusiv deciziile necesa-
re pentru identificarea, evaluarea si
folosirea metodelor de solutionare
a litigiilor si conflictelor. Oamenii,
de asemenea, au mai multe sanse
de a utiliza perceptiile emotionale

Levin col

3. BIASED BRAIN-BASED
PERCEPTUAL PROCESSES

All decisions and actions invol-
ved in identifying, recommending,
and implementing conflict and
dispute resolution options, like all
human choice and behavior, starts
with perception. Humans perceive
through their sensory receptors fa-
cilitating sight, sound, touch, smell,
and taste. Meanings derived from
these perceptions influence decisi-
ons, actions, and predictions. Ne-
uroscience recently demonstrated
that humans form these meanings
largely as the result of internal emo-
tional brain reactions.

Wide agreement exists that hu-
man brains essentially use two di-
fferent decision-making methods:
a conscious, logical slow process
of thinking through perceptions
and alternatives using the prefron-
tal cortex and a quicker, entirely
emotion-based neural system that
operates largely below the surface
of consciousness. Although the
cognitive, deliberative brain gets
virtually all of the attention in de-
cision-making theories, most of
what humans think and do is really
driven by this second, entirely emo-
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tion-based system. Human brains
constantly send and interpret neu-
ral impulses regarding threat, safety,
like, don't like, and many other es-
sentially emotional messages. Many,
if not most, human decisions and
actions are driven by these quick,
effortless, emotional brain respon-
ses.

Lawyers across the world believe
that their analyses, predictions, and
decisions are rational. Substantial
neuroscience evidence, however,
suggests that this belief is not accu-
rate. Many identifiable emotional
factors frequently distort rational
decision-making. Many occur as
the result of how rapid, subconscio-
us emotional brain systems percei-
ve, interpret, and respond to infor-
mation. Many others result from
neural shortcuts brains use when
working with complex situations
including the decisions needed to
identify, evaluate, and use conflict
and dispute resolution methods.
Humans also are more likely to use
emotional brain-based perceptions
and neural shortcuts when con-
fronting uncertain situations, and
virtually all conflicts and disputes,
at least initially, generate substanti-




medierea, tehnica si arta

neurale si comenzile rapide atunci
cand se confruntd cu situatii incerte,
si in mod virtual, toate conflictele si
disputele, cel putin la inceput, gene-
reazi o incertitudine substantiald.
Deoarece apar rapid si in mare par-
te in afara constientului, aceste mo-
dele de luare a deciziilor emotiona-
le neurale i comenzile rapide sunt
dificil de detectat si contorizat. Desi
aceste raspunsuri functioneazd
bine, de obicei, ocazional prezintd
rateuri din cauza unor motive spe-
cifice consisente. Multe dintre aces-
te rateuri cauzeazd adesea decizii §i
actiuni pdrtinitoare §i nepotrivite.
Multe rateuri apar la confruntarea
si rezolvarea conflictelor si a litigi-
ilor, iar unele influenteazi alegerea
litigiului in pofida medierii.

Pentru a gestiona cantitatea
coplesitoare de stimuli externi cu
care se confruntd creierul uman,
oamenii percep selectiv in moduri
posibil  preconceput. g -
Ei observa si sublini-
azd anumite aspecte
ale evenimentelor si
situatiilor i ignord
altele. Orice persoand
selecteaza, organizeaza
si evalueazd stimulii
externi intr-un mod
unic, astfel ci oamenii
pot interpreta aceleasi
evenimente §i situatii
foarte diferit.

Perceptia este in-
fluentatd de ceea ce
oamenii au invdtat si
experimentat. Avocatii
din intreaga lume au
invitat cd disputele si
conflictele ar trebui si
fie rezolvate prin litigiu
si, probabil, multi au
experimentat aspecte
ale litigiului. Acest lu-
cru i influenteazd la
intervievarea clientilor
si evaluarea conflicte-
lor sau in abordarea privind soluti-
onarea litigiilor, percepand selectiv
aspectele situatiei care se referd la
solutia judecdtoreascd. De aseme-
nea, ii incurajeaza sd ignore sau sa

creierul nostru ia in mod obignuit
doar felii mici de informatii, even-
tual doar 1% dintr-un cimp de
stimuli, in unele situatii. Pe baza
acestei pdreri preconcepute, oame-
nii cautd apoi mai multe informatii
care sa le justifice perspectivele in
timp ce ignord alti stimuli. Acest
proces oglindeste litigiul, care cir-
culd pe afirmatii ce se bazeaz doar
pe unele, nu pe toate datele poten-
tial utile in situatii de conflict si li-
tigiu.

Riscurile perceptiei umane par-
tinitoare se multiplic atunci cand
dinamica conflictului §i a litigii-
lor genereaza perceptii partizane.
Cele mai multe conflicte si litigii
genereazd raspunsuri emotionale
intense i partizane persoanelor
implicate in ele. Ele genereaza
furie, neincredere si interesul in
auto-conservare, iar aceste emo-
tii puternice influenteaza alegerea

unei metode de solutionare a li-
tigiilor. Sentimente puternice de
suspiciune, tradare, lipsd de respect
influenteazd dorinta de a obtine
razbunare si de a pedepsi oponentii.

diminueze interesele, relatiile si op- Aceste emotii influenteazd alegerea

tiunile de solutionare opuse meto-
dei castig-pierdere, care furnizeaza
nucleul medierii de succes, dar care
au o importantd redusd in instanta.

Perceptia selectivd reflectd ten-
dintele de a percepe in moduri
egocentric, reflectind cunostin-
tele, experienta si interesele unui
individ. Presupunidnd cd acestea
sunt obiective si rezonabile, oame-
nii mai presupun ca si altii care se
uitd la aceleasi evenimente si situ-
atii trag aceleasi concluzii. Acestia
atribuie adesea motive nerezonabi-
le sau nocive pentru cei care trage
concluzii diferite.

Atunci cand apar diferente, oa-
menii tind s creadd cd au perceput
toate datele importante, chiar dacd

litigiului pentru justificarea cAsti-
gului, si oportunitatea de a-i pedep-
si pe altii prin pagube economice si
psihologice.

Aceste rdspunsuri partizane pu-
ternice, de asemenea, ingreuneaza
angajamentele legate de convin-
gerile existente si in continuare
ingusteazd adunarea de informatii
suplimentare. Perceptia partizand
consolideaza tendintele de a cauta
numai informatii care sustin opinii
existente, de a ignora sau a nesocoti
date care le combat si de a rezista
la schimbarea acestor perspective
chiar si atunci cind se confrunté cu
informatii inconsistente.

Perceptia partizand si selecti-
va, incompletd si distorsionatd,

al uncertainty.

Occurring rapidly and largely
outside conscious awareness, the-
se emotional brain-based decisi-
on-making patterns and neural
shortcuts are difficult to detect and
counter. Although these responses
usually work well, they occasionally
misfire for specific, consistent re-
asons. These misfires often cause
biased, ineffective, and non-opti-
mal decisions and actions. Many
misfires occur when confronting
and resolving conflicts and dispu-
tes, and several influence choosing
adjudicating over mediating.

To manage the overwhelming
amount of external stimuli that hu-
man brains confront, people percei-
ve selectively in potentially biased
ways. They notice and emphasize
some aspects of events and situa-
tions and ignore others. Everyone
selects, organizes, and evaluates

external stimuli in unique ways so
persons often interpret the same
events and situations very diffe-
rently.

Perception is influenced by what
people have learned and experien-
ced. Lawyers the world over have
learned that conflicts and disputes
should be resolved by adjudicating
and presumably many also have ex-
perienced aspects of adjudication.
This influences them when intervi-
ewing clients and assessing conflict
or dispute resolution approaches to
selectively perceive the aspects of
situation that relate to adjudicatory
resolution, usually remedy-relevant
facts. It also encourages them to
ignore or deemphasize interests, re-
lationship concerns, and non win-
lose solution options which supply
the core of successful mediating
but have little resonance in adjudi-
cating,

Selective

perception  reflects

tendencies to perceive in self-ser-
ving, egocentric ways that reflect
an individual’s knowledge, experi-
ence, and interests. Assuming that
they are objective and reasonable,
humans also assume that others
looking at the same events and si-
tuations draw the same conclusions
they do. The often attribute unrea-
sonable or harmful motives to tho-
se who draw different conclusions.

When differences arise, humans
tend to believe they have perceived
all important data even though our
brains routinely take in only small
slices of information, possibly as
little as 1% of a stimulus field in
some situations. Based on this bi-
ased belief, people then look for
more information that justifies
their perspectives while ignoring
other stimuli. This process mirrors
adjudicating which travels on clai-
ms that rely on some but not all

- potentially useful data
in conflict and dispute
situations.

Biased human per-
ception risks multiply
when conflict and dis-
pute dynamics genera-
te partisan perception.
Most  conflicts  and

| disputes generate in-

tense emotional and

partisan responses in

_# the persons involved

in them. They genera-

_ te anger, distrust, and

interests in self-pre-

| servation, and these

strong emotions influ-

ence choosing a dispu-

te resolution method.

| Powerful feelings of su-

spicion, betrayal, and

disrespect  influence

desires to achieve vin-

dication and to punish

disputing counterparts.

These emotions influ-

ence choosing adjudicating for the

vindication of winning, and the

opportunity to punish others by

inflicting economic and psycholo-
gical harm on them.

These strong partisan respon-
ses also harden commitments to
existing beliefs and further narrow
information gathering. Partisan
perception reinforces tendencies
to seek only information suppor-
ting existing views, to ignore or
discount data that disconfirms
them, and to resist changing these
perspectives even when confronted
with inconsistent information.

Incomplete and distorted selec-
tive and partisan perception breeds
additional biases resulting from
egocentric optimistic overconfi-
dence. This overconfidence leads
humans to discount small proba-
bilities, assume luck is usually fa-
vorable, and discount unattractive
consequences. It also encourages




hréneste preconceptii suplimen-
tare care rezultd din prea multd
incredere optimistd si egocentricd.
Aceastd ingamfare duce omenirea
la ignorarea probabilititilor mici,
presupuneri ci norocul este de
obicei favorabil, si la ignorarea con-
secintelor neatractive. Aceasta in-
curajeazd, de asemenea, preconce-
perea predictiilor intr-un mod care
reflectd convingerile preexistente.
Multe predictii ale avocatilor im-
plicd o incredere prea mare pentru
previzionarea rezultatelor litigiului.
Avocatii americani in cadrul unui
studiu s-au evaluat ca apartinand
procentului de 80 privind abilitatile
lor de a prezice rezultatele litigiu cu
succes. Aceste predictii preconce-
pute, prea increzitoare, si de mul-
te ori inexacte influenteazd adesea
avocatii atunci cind recomanda
litigiul.

Perceptia ingustatd influentatd
de perceptia selectivd, combinatd
cu i intensificatd de perceptia par-
tizand, de multe ori creeaza ipote-
ze Ci ceea ce apreacieazd partile in
cadrul conflictului este limitat si
diametral opus. Numite precon-
ceptii placinta fixd §i suma zero,
acestea reflectd ipoteza cd atunci
cind sunt in conflict intotdeauna
vor aceleasi lucruri i intotdeauna
valorizeaza aceste elemente in ace-
lasi mod. Aplicarea acestor ipoteze
inseamnd cd reperzintd castig pen-
tru unul este in mod inevitabil pier-
derea altuia. Tendintele legii atat in
traditiile de drept comun i civil, de
a masura drepturile si solutiile nu-
mai in termeni monetari consoli-
deazd aceste ipoteze. Placinta fixa si
suma zero influenteazd avocatii din
dreptul comun si sistemul civil sa
recomande litigiul, deoarece acesta
combind toate interesele in reven-
dicari sau-sau, in care cistigatorii
obtin tot ceea ce cautd.

Perceptie  selectivi ~ deforma-
td, preconceptiile placinta fixd si
sumd zero, si prea multa incredree
egocentricd optimista se combind
pentru a activa un puternic obicei
bazat pe emotii: aversiune fata de
pierdere. Aversiunea fatd de pierde-
re motiveazd omul s3 evite tot ceea
ce pare a fi pierdere. Cercetirile in
mod constant aratd ca oamenii sunt
mai motivati si evite pierderile
decét s realizeze castiguri. Acest
obicei bazat pe o puternica emotie
la nivelul creierului de multe ori
traseazd deciziile umane. Aceasta
influenteazd, de obicei, deciziile
care atribuie 0 pondere mai mare
evitdrii pierderilor decét realizarea
castigului. Aversiune fatd de pier-
dere este un defect bazat pe emotie
inndscut in creierul uman. Toti cei
care experimenteazd emotia sunt
vulnerabili la influentele sale.

Oamenii au tendinta de a evalua
pierderile sau castigurile in relatie
cu ancorarea punctelor de referintd
pe care le presupun, de multe ori

incorect, a fl neutre. Rezultatele li-
tigiului, de obicei, oferd referintele
de ancorare pe care avocatii le folo-
sesc in alegerea metodei recoman-
date de rezolvare a conflictelor sau
disputelor. Ancorarea deciziilor in
acest fel compara previziunile opti-
miste prea increzatoare de a cstiga
tot ceea ce a cdutat impotriva re-
zultatelor incerte ale medierii, care
necesitd, de obicei, o retrogradare
de la ceea ce litigiul sau arbitrajul
produc in mod victorios. Aces-
te comparatii explicd de ce multi
avocati se tem cd medierea reduce
castigul si de multe ori asociaza
negativ medierea cu a face concesi.
De asemenea, se explica de ce multi
avocati cred cd medierea este doar
un eufemism pentru a obtine bani
mai putin.

Avocatii din intreaga lume expe-
rimenteazd de obicei toate aceste
raspunsuri si comenzi rapide neu-
ronale emotionale total previzibile.
Asa fac si multi, daca nu toti clientii
atunci cind conflictele si dispute-
le conduc la situatii care ii aduc la
avocati. Aceste rdspunsuri si co-
menzi rapide se combind frecvent
si se sustin reciproc pentru a pro-
duce o mentalitatea castig-pierdere
puternicd si generalizatd. Aceastd
mentalitate produce actiuni care
incadreaza toate activitatile de solu-
tionare a diferendelor si conflictelor,
cum ar fi actiunile necesare pentru
maximizarea castigului.

Aceastd mentalitate castig-pier-
dere incurajeaza litigiul si produce
rezistentd substantiald la medierea.
Avocatii americani, de obicei, abor-
deazd solutionare conflictului cu
aceastd mentalitate castig-pierdere.
Ei o folosesc in timpul interactiu-
nilor care rezultd, si se opun infor-
matiilor care neagd oportunitatea
acesteia. Sondajele arata utilizarea
generalizatd a comportamentelor
de maximizare a castigului motiva-
te de o mentalitate castig-pierdere
de catre avocati din SUA in nego-
cierea si solutionarea conflictelor si
litigiilor. Un studiu pe 515 avocati
si judecatori a ardtat ca 71% dintre
cazurile la care au participat au fost
solutionate prin negocieri castig-
pierdere. Saizeci si sapte la sutd
dintre avocati intr-un alt studiu au
indicat faptul cd ei in primul rand
au incercat sa maximizeze cistigul
atunci cAnd negociaza.

Oricare dintre aceste procese
neurale emotionale predispuse si
elementele de decizie sunt sufici-
ente pentru a influenta avocatii si
meargd in instantd in privinta con-
flictelor si disputelor. Aceste proce-
se si scurtdturi interactioneaza si se
combind, cu toate acestea, pentru a
produce o puternicd influentd cu-
mulativa inspre litigiu i departe
de mediere. In consecintd, majori-
tatea avocatilor din SUA, si, proba-
bil, multi avocati din toatd lumea,
aproape automat, percep litigiul ca

biasing predictions in self-serving
ways that reflect preexisting beliefs.
Many biased predictions by lawyers
involve overconfidently forecas-
ting adjudicating outcomes. U.S.
lawyers in one study rated them-
selves in the 80th percentile of all
lawyers on their abilities to predict
litigation outcomes ~ successfully.
These biased, overconfident, and
inaccurate predictions often influ-
ence lawyers to recommend adju-
dicating. The narrowed perception
influenced by selective perception,
combined with and intensified by
partisan perception, often creates
assumptions that what disputants
value in conflicts is limited and
diametrically opposed. Called the
fixed pie and zero sum biases, the-
se assumptions reflect human as-
sumptions that humans when con-
flicting or disputing always want
only the same things and always
value these items the same way.
Applying these assumptions means
that one disputant’s gain is inevita-
bly another participant’s loss. Law’s
tendencies in both common and ci-
vil law traditions to measure rights
and remedies in only monetary
terms reinforce these assumptions.
Fixed pie and zero sum biases influ-
ence common law and civil system
lawyers to recommend adjudica-
ting because it conflates all interests
into either-or claims where winners
get everything they seek.

Distorted selective perception,
fixed pie and zero sum biases, and
egocentric optimistic overconfi-
dence combine to activate a power-
ful, emotion-based brain habit: loss
aversion. Loss aversion motivates
humans to avoid everything that
feels like loss. Research consistently
shows that people are more motiva-
ted to avoid losses than to achieve
gains. This strong emotion-brain
based habit often shapes human
decisions. It usually influences de-
cisions that attribute more weight
to avoiding loss than to achieving
gain. Loss aversion is an innate
emotion-based flaw in human
brains. Everyone who experiences
emotion is vulnerable to its influ-
ences.

Humans tend to assess losses or
gains in relation to anchoring refe-
rence points that they assume, often
incorrectly, are neutral. Adjudica-
ting outcomes usually provide the
anchoring references lawyers use in
choosing what method to recom-
mend or employ to resolve conflicts
or disputes. Anchoring decisions
this way compares optimistically
overconfident adjudicating fore-
casts of winning everything sought
against uncertain mediation outco-
mes which usually require scaling
back from what victorious litigating
or arbitrating produces. These com-
parisons explain why many lawyers
fear that mediating reduces gain
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and often negatively associate me-
diation with making concessions. It
also explains why many attorneys
believe that mediation is merely a
euphemism for getting less money.

Lawyers throughout the world
commonly experience all of the-
se entirely predictable emotional
brain-based responses and neural
shortcuts. So do many, if not most,
of their clients when conflicts and
disputes ripen into situations brin-
ging them to attorneys. These res-
ponses and shortcuts frequently
combine and reinforce each other
to produce a powerful and pervasi-
ve win-lose mindset. This mindset
produces actions that frame all con-
flict and dispute resolution activiti-
es as requiring actions to maximize
gain.

This win-lose mindset encou-
rages adjudicating and produces
substantial resistance to mediating.
US. lawyers usually approach con-
flict-and ~ dispute-resolving with
this win-lose mindset. They use it
during resulting interactions, and
resist information that disconfirms
its appropriateness. Surveys show
pervasive use of gain-maximizing
behaviors motivated by a win-lose
mindset by US. lawyers negotia-
ting and settling conflicts and dis-
putes. One survey of 515 lawyers
and judges revealed that 71% of the
matters in which they participated
were resolved by win-lose negotia-
ting. Sixty-seven percent of lawyers
in another study indicated that
they primarily sought to maximize
gain when negotiating. Any one of
these biased emotion brain-based
perceptual processes and decision-
making short cuts is sufficient to
influence lawyers that they should
adjudicate conflicts and disputes.
These processes and short cuts in-
teract and combine, however, to
produce powerful cumulative influ-
ence toward adjudicating and away
from mediating. Consequently,
most US. lawyers, and probably
a majority of attorneys elsewhere
in the world, almost automatically
perceive adjudication as the fall-
back option to use if non-mediated
negotiation fails. They also usually
hold this perception without full
awareness of the potential advanta-
ges mediating brings.

4, CONCLUSION:
MANDATING MEDIATION

This large menu of emotional
brain-and neural short cut-based
biases, combined with powerful
legal cultural influences and com-
pensation, control, and comfort
complications, substantially expla-
ins why lawyers around the world
resist mediating conflicts and dis-
putes. Research shows that attor-
neys who participate in mediation
done by skilled mediators value it
more than who have not experien-
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optiunea de rezerva de daca negoci-
erea nemediatd esueazd. Ei, de ase-
menea, detin aceastd perceptie, fara
congtientizarea deplind a potentia-
lului avantajelor aduse de mediere.

OBLIGHTVITATEA MEDIERI

Acest meniu amplu de prejude-
citi emotionale si scurtituri ne-
uronale, combinate cu puternice
influente culturale juridice si com-
pensare, complicatii legate de con-
trol si confort, in mod substantial
explicd de ce avocatii din toatd
lumea se opun medierii conflicte-
lor si litigiilor. Cercetérile arata ci
avocatii care participa la medierea
efectuatd de catre mediatori califi-
cati o aprecieazd mai mult decat cei
care nu au experimentat procesul.
Aratd de asemenea, ci aceste expe-
riente incurajeaza frecvent avocatii
s aiba in vedere medierea ca o op-
tiune initiald inainte de litigiu, i sa
recomande acest lucru clientilor si
colegilor lor. Acest lucru sugereazd
cd 0 modalitate utild de a contraca-
ra aceastd rezistenta pe scard largd
este de a proiecta abordarile siste-
mice care sd incurajeze avocatii sa
experimenteze medierea.

Unele aspecte comerciale sunt
mediate in conformitate cu clau-
zele contractuale de solutionare a
litigiilor. Pentru alte conflicte si li-
tigii, sistemele judiciare in SUA au
in dezvoltare programe de mediere
legate de instante de la inceputul
anilor 1980, prin incurajarea sau
autorizarea transferurilor legate
de divort si probleme de familie
programelor de mediere. Apoi au
extins rapid aceastd optiune pentru
alte tipuri de litigii.

Experientele timpurii cu aceste
programe de mediere au arédtat ci
doar simpla incurajare a medierii nu
functioneazd, deoarece avocatii s-au
opus acestor invitatii pentru toate
motivele de mai sus. Malaezia nu a
avut prea mare succes, cu o aborda-
re de incurajare simpld a medierii.
In Peru, o cerinta juridici prin care
avocatii trebuiau sd discute medie-
rea a dus la telefoane din partea avo-
catilor constand in intrebéri cum ar
fi "sunteti de acord ca medierea acest
caz nu are niciun sens," si chiar mai
scurt raspunsuri "da’.

Solutia la aceastd problema este
obligativitatea medierii. In 1987,
Florida a devenit primul stat ameri-
can care mandateaza medierea in li-
nii mari pentru cazurile ne-penale.
De atunci, orice problema este po-
sibil sa primeasca un ordin judeca-
toresc pentru a fi mediatd inainte ca
litigiul s fie programat pentru pro-
ces. Acest ordin prevede ca avocatii
si partile ce detin autoritate deplina
de a solutiona trebuie sd convoace
o mediere pentru a discuta solutio-
narea tuturor problemelor in litigiu.
Ei nu trebuie sd negocieze, dar tre-
buie sd participe. Datele sugereaza

cé intre 55 si 75% dintre cazuri care
au impus medierea, in Florida se re-
zolvi la aceastd mediere, si c, por-
nind de la progresele realizate de
mediere, 0 mare majoritate a celor
care nu au ajuns la un acord le vor
rezolva la scurt timp dupa aceea.

Doudzeci §i doud de state ame-
ricane au urmat acest model de
pionierat din Florida, i in plus mai
multe state au aborddri diferite de
a face obligatorie medierea inainte
de a merge la proces. Mai mult de
douizeci si cinci ani de experientd
au ajutat cei mai multi avocati din
Florida sa uite ca au avut vreodatd
opinii sceptice cu privire la medie-
re, deoarece acestia au invatat cum
aceasta ajutd si imbundtdteste nego-
cierea. Dovezile anecdotice suge-
reazd c medierile voluntare inainte
de proces sunt in cregtere, in Flori-
da, ca urmare a faptului cd avocatii
au experimentat valoarea medierii.

In plus, aproape toate curtile
federale ale SUA au programe de
mediere si cele mai multe dintre
ele sunt obligatorii. Programele de
mediere impuse de instanta in Aus-
tralia, Canada si Regatul Unit au
crescut familiaritatea avocatilor cu
folosirea medierii. Tari in Africa si
Europa s-au mutat in directii simi-
lare. Polonia a inlocuit o dispozitie
optionald cu una obligatorie pen-
tru mediere in materie comerciald.
Argentina a dezvoltat un program
obligatoriu de succes, la mijlocul
anilor 1990, care incé functioneazd
cu foarte mare succes.

Una sau doud experiente de me-
diere cu parti neutre calificate ajuta
pe multi avocati sd inteleagd cd ei
nu stiu sau nu inteleg tot ce este
relevant pentru analiza §i progno-
zarea cu exactitate a rezultatelor
litigiului inainte de mediere. Aceste
experiente ajutd, de asemenea, avo-
catii sa invete cd perceptia selectivi
si partizand micsoreaza obiectivita-
tea lor analiticd si creste riscurile de
optimism exagerat, predictii par-
tinitoare. Medierea ajutd avocatii
s afle mai multe despre punctele
slabe ale cazului lor si perspecti-
vele partilor opuse, si acest lucru
i ajutd sa-si asiste clientii in luarea
unor mai bune decizii atunci cand
se compard rezultatele posibile ale
medierii cu prognozele legate de
litigiu mai precise.

Avocatii, de obicei, experimen-
teazd modul in care intilnirile
private, confidentiale cu mediatori
calificati pot genera informatii care
nu ar apdrea in litigiu niciodata, dar
care de multe ori se dovedesc esen-
tiale pentru solutionare. Acest lu-
cru poate ajuta avocatii sd inteleagd
modul in care mediatori calificati
raspund preconceptiilor prin extin-
derea agendei de solutii pentru a in-
clude interesele si suportul, pe care
instantele de judecata de obicei nu
le pot oferi, cum ar fi scuzele, aran-
jamente de schimb si conexiunile

ced the process. It also shows that
these experiences frequently enco-
urage attorneys to consider media-
ting as an initial option before adju-
dicating, and to recommend this to
clients and colleagues. This sugges-
ts that a useful way to counter this
widespread resistance is to design

systemic approaches that encoura-
ge lawyers to experience mediating.

Some commercial matters are
mediated pursuant to contractual
dispute resolution clauses manda-
ting it. For other conflicts and dis-
putes, judicial systems in the U.S.
began developing court-connected
mediation programs in the early
1980s by encouraging or authori-
zing referrals of divorce and fami-
ly matters to mediation programs.
Then they quickly extended this
option to other types of litigation.

Early experiences with these pro-
grams showed that simply encoura-
ging mediation did not work becau-
se lawyers resisted these invitations
for all the foregoing reasons. Ma-
laysia did not have much success
with an approach providing simply
judicial encouragement to media-
te. In Peru, a judicial requirement
that lawyers discuss mediating pro-
duced phone calls from attorneys
consisting of leading questions, like
“you agree that mediating this case
makes no sense;” and even shorter
“yes” answers.

The solution to this problem is to
mandate mediating. In 1987, Flo-
rida became the first US. state to
mandate mediating broadly across
its non-criminal judicial docket.
Since then, any contested issue is li-
kely to receive a court order to me-
diate before the litigation is sche-
duled for trial. This order requires
that attorneys and parties with full
authority to settle must convene a
mediation to discuss resolution of
all contested issues. They do not
have to negotiate but they do have
to attend. Data suggests that betwe-
en 55 to 75% of cases mandated
to mediate in Florida settle at this
mediation, and that building on
progress made mediating, a vast
majority of those that did not re-
ach agreement resolve shortly af-

terwards.

Twenty-two US. states have
followed this model pioneered
in Florida, and several additional
states have different approaches to
mandating mediation before taking
filed law suits to trial. More than
twenty-five years of experience has

helped most Florida lawyers forget
that they once held skeptical views
about mediating because they have
learned how it assists and enhances
negotiating. Anecdotal evidence
suggests that voluntary pre-suit
mediations are increasing in Flori-
da as a result of lawyers experien-
cing mediation’s value. In addition,
nearly all U.S. federal district courts
have mediation programs and most
of them are mandatory. Court-
mandated mediation programs in
Australia, Canada, and the United
Kingdom have increased lawyer fa-
miliarity with and use of mediating.
Countries in Africa and Europe
have moved in similar directions.
Poland replaced an optional with
a mandatory mediation provision
for commercial matters. Argentina
developed a successful mandatory
program in the mid-1990s that still
runs very successfully.

One or two experiences medi-
ating with skilled neutrals helps
many lawyers understand that
they do not know or understand
everything relevant to analyzing
and forecasting adjudicating out-
comes accurately before mediation.
These experiences also help lawyers
learn that selective and partisan
perception lessens their analytic
objectivity and increases risks of
optimistically overconfident, bia-
sed predictions. Mediating helps
attorneys learn more about their
case weaknesses and their counter-
parts’ perspectives, and this helps
them assist their clients to make
better cost-benefit decisions when
comparing possible mediating out-
comes to revised and more accurate
adjudication forecasts.

Lawyers usually experience how
confidential, private meetings with
skilled mediators generate infor-
mation that would never appear in
adjudicating but often proves cru-




viitoare. Aceasta ajutd, de asemenea
avocatii sd evite erorile obignuite de
negociere care rezultd din neinte-
legererea faptelor importante, nor-
melor juridice si termenilor posibili
de acord.

Experientele cu mediatorii cali-
ficati pot ajuta avocati sd afle cum,
deseori, medierea contracareazd
denaturarile cauzate de perceptiile
partizane si calmeaza ostilitatea
participantilor". Mediatori eficienti
raspund frecvent preocuparilor pe
bazd emotionald prin exprimarea
aprecierii, construirii afilierii, res-
pectandu-le autonomia i recunos-
cand statutul. Ei introduc lumina
in locul unde inainte era numai
cildurd, prin recunoasterea, fird
judecatd, a emotiilor puternice pe
care le exprima partile. De obicei
in cadrul intrunirilor, recunoaste-
rea emotiilor puternice comunici
respect. Aceasta permite parti-
cipantilor sd rosteascd si, adesea,
sd-si descarce aceste sentimente
temporar care sd le permita sd mea-
ga catre conversatii orientate spre
solutionare. De asemenea, gene-
reazd de multe ori informatii utile,
care sa clarifice interesele si permite
analize atente de costuri-beneficii

prin compararea riscurilor medi-
erii si litigiului, costuri si posibile
rezultate. Observand modelul me-
diatorilor cu ceste abilitti esentiale
poate ajuta avocatii si gestioneze
disconfortul, confruntindu-se cu
dinamica fluidd emotionald in ca-
drul negocierilor mediate.
Obligativitatea experientelor de
mediere poate ajuta avocatii s vada
cd mai degraba construieste decat
inlocuieste abilitdtile lor existente
in analizarea situatiilor si estimarea
rezultatelor litigiului. Desi schim-
ba cadrul de la castig la rezolvarea
unor probleme, medierea oferd
avocatilor roluri importante in a-si
ajuta clientii sd dezvolte, compare si
aleage intre cele mai bune optiuni
dezvoltate in domeniul medierii si
initierea sau continuarea litigiului
sau arbitrajului. In cele din urma,
medierea permite avocatilor si
satisfacd impulsurile omului de
solutionare, de vindecare a oameni-
lor si organizatiilor si de a permite
vietii sd functioneze mai armonios
si productiv. ]

cial to resolutions. This may help
lawyers understand how skilled
mediators counter fixed pie and
zero sum biases by expanding reso-
lution agendas to include interests
and relief that courts usually cannot
provide, such as apologies, barter
arrangements, and future con-
nections. This also helps lawyers
avoid common negotiating errors
stemming from misunderstanding
important facts, legal rules, and
possible agreement terms.
Experiences with skilled medi-
ators may help lawyers learn how
mediating often counters the distor-
tions caused by partisan perception
and defuses participants’ hostility.
Effective mediators frequently res-
pond to core emotional concerns by
expressing appreciation, building
affiliation, respecting autonomy,
and acknowledging status. They
introduce light where before there
was only heat by acknowledging
without judgment strong emotions
that disputants express. Usually
done in caucuses, recognizing and
acknowledging strong emotions
communicates respect. It allows
participants to vent and often dis-
charge these feelings temporarily
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enabling them to move to resolu-
tion-oriented conversations. It also
often generates useful information
that clarifies interests and aids care-
ful cost-benefit analyses comparing
mediating and adjudicating risks,
costs, and likely outcomes. Obser-
ving mediators model these critical
skills may help attorneys manage
their discomfort confronting the
fluid emotional dynamics in medi-
ated negotiations.

Mandating mediating experi-
ences may help lawyers see that it
builds on rather than supplants
their existing skills in analyzing fact
situations and estimating adjudica-
ting outcomes. Although it shifts
frames from winning to problem-
solving, mediating gives lawyers
important roles in helping their cli-
ents develop, compare, and choose
between the best options develo-
ped in mediation and initiating or
continuing litigation or arbitration.
Finally, mediating lets attorneys sa-
tisfy human impulses for resolution,
for healing individuals and orga-
nizations, and for enabling life to
function more harmoniously and
productively. n
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CONTINUUMUL REZOLVARII
DISPUTELOR

Termenul ADR reprezintd abre-
vierea pentru “Alternative Dispute
Resolution” - metode alternative
de rezolvare a disputelor, acest
acronim definind orice proces sau
procedura de rezolvare a conflicte-
lor, exceptand judecata in instanta.
In ultimii ani, acest termen a fost
inlocuit cu "Appropriate Dispute
Resolution” - metode oportune
de rezolvare a disputelor, sau mai
simplu cu "Dispute Resolution” -
metode de rezolvare a disputelor.
Aceastd schimbare a terminologiei
reflectd o acceptare si o utilizare
tot mai mare a acestor metode de
rezolvare a disputelor, ducind astfel
la concluzia cd aceste modalitati de
rezolvare a conflictelor (ADR) nu
mai sunt doar o alternativa la pro-
cesul in instanta de judecata.

Nu este vorba despre un continu-
um al evolutiei sau al transformérii,
ci de un continuum al optiunilor pe
care pirtile le au la dispozitie pen-
tru rezolvarea disputelor / conflic-
telor in care sunt implicate.

Existd termeni de bazd care defi-
nesc diferite metode de rezolvare a
conflictelor, in functie de care este
structurat continuumul rezolvérii
disputelor.

Solutie neimpusi versus Solu-
tie impusa

Se referd la rezultatul diferitelor
metode ADR. In cazul medierii,
mediatorul nu poate impune par-
tilor o anumitd solutie, nu poate
obliga partile sa ajunga la o intele-
gere. In instanta de judecatd, hota-
rrea pronuntatd de judecitor este
impusa partilor care, alegind acesta
cale de rezolvare a disputei, sunt
obligate sd execute, sa aplice decizia
judecatorului.

Interese versus Drepturi legale

Medierea, negocierea, concilie-
rea sunt proceduri in urma carora
solutia la care se ajunge este baza-
td pe interesele pértilor in conflict.
Natura acestor proceduri si modul
lor de desfisurare duc la un rezul-
tat reprezentat de cétre o intelegere
mutual acceptatd care si satistacd
nevoile si interesele tuturor pértilor
implicate.

Arbitrajul, procesul in instanta
de judecatd sunt proceduri care,
pentru a se ajunge la un rezultat,
trebuie sd administreze probe, iar
rezultatul - decizie, sentintd, ho-
tardre - este sub efectul aplicarii
normelor de lege in vigoare. In
aceste cazuri, aplicarea legii are un
caracter absolut si nu tine seama
de satisfacerea intereselor prtilor
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DISPUTE RESOLUTION
CONTINUUM

The term ADR is the abbrevia-
tion for "Alternative Dispute Reso-
lution" - alternative methods for
dispute resolution, this acronym
defining any process or procedure
to resolve conflicts, except court
proceedings. In recent years, this
term was replaced with "Appropri-
ate Dispute Resolution" - appropri-
ate methods of dispute resolution,
or simpler with the "Dispute Reso-
lution" - methods of resolving dis-
putes. This change of terminology
reflects the acceptance and a higher
use of these methods for dispute
resolution, thus the conclusion is
that these forms of dispute resolu-
tion (ADR) are no longer just an
alternative to the court process.

It is not a continuum of evo-
lution or transformation, but
a continuum of options avail-
able for parties to resolve disputes/
conflicts they are involved in.
There are basic terms that define
the various methods of conflict
resolution, depending on which the
continuum of dispute resolution is
structured.

Solution not imposed versus
solution imposed

It refers to the result of differ-

ent ADR methods. In mediation,
the mediator cannot impose a cer-
tain solution on the parties, can-
not compel the parties to reach an
agreement. In court, the judge’s rul-
ing is imposed on parties, which, by
choosing this way of resolving the
dispute, are required to enforce, to
apply the decision of the judge.

Interests versus legal rights

Mediation, negotiation, concili-
ation are procedures by which the
solution reached is based on the
interests of the parties in conflict.
The nature of these procedures and
their development lead to a result
represented by a mutually accepted
agreement which meets the needs
and interests of all parties involved.

Arbitration, the process in court
is the procedure by which, in order
to reach a result, evidence must be
brought, and the result - decision,
ruling - is under the effect of the
rules and regulations in force. In
these cases, the enforcement of the
law has an absolute character and
disregards the satisfaction of par-
ties involved.

Voluntary participation versus
participation imposed

This feature refers to the way in
which disputes / conflict are trans-
ferred to a particular ADR proce-
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implicate.
Participare voluntara versus

Participare impusa
Aceastd trasdturd priveste mo-

dalitatea de referire a dispute/con-

flictului cétre o anumita procedura

ADR, element definitoriu privind

participarea unei parti sau a tuturor

pértilor. Diferenta se face astfel:

o Proceduri la care participarea
este pur voluntard, care nu se pot
desfasura de reguld doar cu pre-
zenta unei singure parti si care
necesita acordul tuturor pértilor
implicate pentru
inceperea proce-
durii ADR - ne-
gociere, mediere,
arbitraj.

care

se pot desfasura

la initiativa unei
singure pdrti in
disputd  datorita
prevederilor  le-
gale in materie

- concilierea si in-

stanta de judecatd

§i care pot avea

ca efect prejudi-

cierea partii lipsd
in cazul in care
aceasta nu partici-
pé la desfasurarea
procedurii  ADR

- instanta de ju-

decatd. In aceste

conditii referirea
disputei si rezul-

nzsaseTen

aspecte conduc spre o duratd de
desfasurare mult mai micé a acestor
proceduri ADR, fatd de procedurile
formale.

Arbitrajul si instanta de judecatd,
proceduri formale, implica reguli,
drepturi si obligatii, termene si
sanctiuni. Timpul necesar acestor
procese este foarte mare, complexi-
tatea creste in detrimentul interese-
lor partilor in conflict.

Confidential versus Public

Negocierea, concilierea, medie-
rea, arbitrajul sunt proceduri ADR

"Sed ut perspiciatis unde
‘omnis iste natus error sit
voluptatem accusantium
doloremque laudantium,

totam rem aperiam, eaque

ipsa quae ab llo inventore
veritatis et quasi architecto
beatae vitae dicta sunt
explicabo. Nemo enim
ipsam voluptatem quia
voluptas sit aspernatur aut
odit aut fugit, sed quia
consequuntur magni
dolores eos qui ratione
voluptatem sequi nesciunt
Neque porro quisquam
est, qui dolorem ipsum
quia dolor sit amet,
consectetur, adipisci velit,
sed quia non numquam
eius modi tempora incidunt
ut labore et dolore:
magnam aliquam quaerat

voluptatem.
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Mediere si Conflict

tatul final nu mai

depind de vointa exclusiva a tu-

turor partilor implicate.

Prezenta exclusivi a pirtilor
versus A treia persoand

Prezenta exclusivi a partilor
este caracteristicd negocierii direc-
te si concilierii. Avantajele sunt ci
aceste proceduri implicd costuri
minime iar principiul autodeter-
mindrii partilor tinde spre absolut.
Eficienta acestor metode ADR este
insd mica - fard rezultat final, im-
pasul de comunicare care a generat
conflictul nefiind de cele mai multe
ori depésit fard implicarea unei ter-
te persoane.

Medierea, arbitrajul si instanta
de judecatd presupun participarea
unei terte persoane neutre. Costu-
rile de participare la aceste proce-
duri cresc progresiv. Complexitatea
se modificd. Principiul autodeter-
mindrii partilor se pastreaza in ca-
zul medierii, insd dispare la arbitraj
si instanta de judecatd. Implicarea
tertei persoane cu putere de decizie
in arbitraj si judecatd duce la inche-
ierea acestor proceduri cu un rezul-
tat final fara exceptii.

Procedura informald versus
Procedura formala

Proceduri informale: negocierea,
concilierea, medierea - fird reguli
procedurale, fard reguli de condu-
itd, fara termene impuse, fard obli-
gatii si fara sanctiuni. Toate aceste

private, care au un caracter con-
fidential. Avantajele caracterului
confidential s-au discutat in sectiu-
nea cursului - Avantajele medierii.

Procesul in instanta de judecata
are un caracter public.

GESTIONAREA CONFLICTULUI
PRIN MEDIERE

Definitia medierii

Medierea este modalitatea alter-
nativa, voluntard de solutionare a
conflictelor/ disputelor/ neintele-
gerilor dintre doud sau mai multe
pérti, modalitate care presupune ca
partile sa ajunga singure la o solutie
prin intermediul mediatorului.

Disputele au ca si cale de rezolva-
re numeroase modalititi care pot fi
abordate concomitent sau pe rand,
si acestea pot fi:
« prin constrangere/fortd/impune-
rea solutiei;
prin loterie, metoda rezolvérii
prin optarea pentru mai multe
solutii si alegerea aleatorie a so-
lutiei asa zis optime;
prin negociere directd, metoda
care priveste relationarea directa
a partilor si aprecierea nefiltrata
a optiunilor;
prin lege;
in instantele de judecatd, metoda
care presupune interventia direc-
td a unei terte persoane care ho-
tdrdste/impune optiunea;

dure, defining element regarding

the participation of a party or all

parties. The difference is made as
follows:

o Procedures in which participa-
tion is purely voluntary, which
usually cannot take place only
with the presence of a single
party and which requires the
agreement of all parties involved
for the beginning of ADR pro-
cedure - negotiation, mediation,
arbitration.

o Procedures that may take place at

MEDIERE

CONFLICT

Analiza Conflictului — Sume de Dispute
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the initiative of one party in dis-
pute due to statutory provisions
in the field - conciliation and
court which may bring prejudice
to the missing party, in case it
does not attend the ADR proce-
dure - prejudicing the missing
part if it does not participate in
the ADR procedure - the court.

Given these conditions, the

transfer of the dispute and the

outcome no longer depend ex-
clusively on all parties involved.

Exclusive presence of the parties
versus the third person

The exclusive presence of the
parties is characteristic for direct
negotiation and conciliation. The
advantages are the minimal costs
and the principle of parties’ self-
determination tends to absolute.
Effectiveness of these ADR meth-
ods, however, is low - no final re-
sult, the communication impasse
that caused the conflict is often not
overcome without involving a third
party.

Mediation, arbitration and the
court involve the participation a
third neutral party. The costs re-
lated to the participation in these
procedures increase steadily. The
complexity changes. The principle
of parties self-determination is
kept in mediation, but disappears
in arbitration and court. Involve-

ment of the third party with de-
cisional power in arbitration and
court leads to a final result without

exception.

Informal procedure versus For-
mal procedure

Informal  procedures:  nego-

tiation, conciliation, mediation -
without procedural rules, no rules
of conduct, no deadlines imposed,
without obligation and penalty. All
these aspects lead to a much lesser
time for such ADR procedures, as
compared to formal procedures.

Arbitration and
court, formal proce-
dures, involve rules,
rights and obliga-
tions, deadlines and
penalties. Time for
this process is very
high, the complexity
increases to the det-
riment of the parties
in conflict.

Confidential ver-
sus public

Negotiation, con-
ciliation, ~ media-
tion, arbitration are
private ADR proce-
dures, with a confi-
dential nature. The
advantages of the
confidential nature
were discussed in
course Section - Ad-
vantages of media-
tion. The process in
court is public.

MANAGING CONFLICT

THROUGH MEDIATION
Definition of mediation
Mediation is an alternative, vol-

untary way for the resolution of

conflict / dispute / disagreement
between two or more parties, which
means parties reach a solution by
themselves through the mediator.
Disputes can be solved through
many ways that can be addressed
simultaneously or one by one:

+ by coercion / force / imposed
solutions;

+ by lottery, opting for more solu-
tions and randomly choosing the
so-called optimal solution;

o« by direct negotiation, which
means direct relationship of par-
ties and unfiltered assessment of
options;

o bylaw;

« in court, a method that involves
the direct intervention of a third
party acting as the person who
imposes/decides the option;

+ by arbitration, accepting a third
party’s opinion as being the cor-
rect one;

o -by Mediation, voluntary way
to manage and resolve disputes
where the parties voluntarily ac-
cept the professional assistance
of a person trained for this pur-
pose, who generates options and



o prin arbitraj, prin acceptarea
unei terte opinii ca fiind cea co-
rectd;
prin mediere, modalitate volun-
tard de gestionare si solutionare
a disputelor, unde partile in mod
voluntar acceptd asistenta profe-
sionald a unei persoane instruite
special in acest scop, generatoare
de optiuni si variante, derivate
din dorintele si necesitatile par-
tilor supuse medierii.

Fiind o modalitate alternativa
de solutionare a conflictelor poate
fi initiatd chiar de partile aflate in
disputa sau doar de o singuré parte,
mediatorul avind sarcina de a con-
tacta toate partile aflate in conflict
si a stabili coordonatele in timp si
spatiu in vederea realizirii procesu-
lui de mediere.

Definitie: medierea este o pro-
cedurd voluntara prin care partile,
in prezenta unui mediator neutru,
impartial si intr-o totald confiden-
tialitate, prin solutiile gasite chiar
de acestea, vor solutiona disputa
ndscutd.

Pornind de la definitie, se pot
desprinde caracteristicile de bazd
ale medierii si anume:

o 0 caracteristicd esentiald a medi-
erii o reprezinté voluntariatul, in
sensul cd partile care reprezintd
personajele unui conflict nu pot
fi obligate sd se prezinte in fata
unui mediator, vointa acestora
fiind respectata.
neutralitatea constituie elemen-
tul care defineste starea media-
torului, si anume acesta este pe
deplin neutru, prin aceasta inte-
legadu-se lipsa oricdrui interes in
rezolvarea conflictului in favoa-
rea/defavoarea uneia dintre parti.
impartialitatea reprezintd pozi-
tia echidistantd a mediatorului
fatd de partile prezente la me-
diere, cit si atitudinea egald fata
de acestea si de problema supusd
medierii.
confidentialitatea determind par-
tile s3 imbrace o atitudine incre-
zdtoare fatd de institutia medierii
si de mediator, motivindu-le si
devind mai comunicative, mai
deschise in fata mediatorului si a
partii opuse.

Principiile medierii:

1. Medierea este o procedura
voluntara.

Prin procedura voluntard inte-
legem lipsa oricdrei obligativititi a
parcurgerii acestei proceduri de cé-
tre partile implicate intr-un conflict,
astfel incat nici o autoritate, si cu
atat mai putin o persoand fizica sau
juridicd, nu pot obliga partea adver-
sd sd vind la un mediator in vederea
rezolvarii impasului.

De asemenea, in cazul in care
instanta de judecatd, in timpul
desfasurarii unui proces, considera
oportun a solicita pértilor efectu-
area acestei proceduri, solicitarea
instantei nu poate avea caracterul

unei norme imperative, ci a unei
norme de recomandare.

Astfel, numai pértile, in functie
de interesele lor, pot decide dacd
vor hotédri trangarea conflictului
pe calea amiabild a medierii sau
nu. Aceasta nu inseamnd ci partile,
odata dispuse a recurge la mediere,
trebuie sa ajunga neaparat si la un
rezultat pozitiv concretizat intr-o
intelegere. Un rezultat pozitiv este
si atunci cind mediatorul giseste
modalitati concrete de comunicare
intre parti, dat fiind faptul ca ma-
joritatea litigiilor care ajung in in-
stantd se bazeazd pe lipsa acutd de
comunicare intre parti.

Caracterul voluntar al medierii
se intinde asupra intregii proceduri,
partile avand posibilitatea si se re-
tragd in orice faza a medierii atunci
cand considerd cd nu se va ajunge
la o intelegere avantajoasd. De ase-
menea, pirtile au posibilitatea de a
cere mediatorului reprogramarea
unor noi sesiuni de mediere in si-
tuatia in care timpul acordat acestei
proceduri a fost depdsit, sau din
alte motive, iar voluntariatul se va
intinde si asupra sesiunilor viitoare.

2. Medierea este o procedura
confidentiala.

Intreaga procedurd se desfasoara
sub semnul confidentialitdtii tutu-
ror informatiilor pe care partile sile
aduc reciproc la cunostinta, ceea ce
presupune obligativitatea pastrarii
secretului asupra acestora.

Pastrarea confidentialitatii se re-
alizeaza prin semnarea unui acord
de confidentialitate de citre parti-
le implicate in mediere, §i anume:
mediator, parti, avocati, sau alte
persoane care participa la mediere.

Prin semnarea acestui inscris,
pértile sunt tinute a respecta obli-
gatia de confidentialitate, obligatie
care se intinde asupra tuturor infor-
matiilor obtinute in cadrul proce-
durii de mediere.

Cu toate acestea, existd posibili-
tatea ca partile s-si dea acordul ca
informatiile, sau parte din acestea,
sd poatd fi aduse la cunostinta pu-
blicului, iar efectul confidentialité-
tii nu se mai intinde asupra acestor
informatii.

In cazul in care partile nu au
ajuns la nici o intelegere prin in-
termediul medierii si decid ulterior
sd-si rezolve conflictul in instantd,
toate sustinerile partilor nu pot fi
aduse ca probd, fiind astfel institui-
td imposibilitatea probarii drepturi-
lor deduse judecatii cu afirmatiile si
sustinerile facute in cadrul medierii.

3. Medierea este caracterizata
de neutralitatea mediatorului.

Neutralitatea presupune obiec-
tivismul mediatorului i, spre deo-
sebire de instanta de judecata, unde
judecdtorul pronuntd o hotérére,
adicd decide asupra drepturilor
deduse judecitii, mediatorul lasa
partile sd ajungd singure la o solu-
tie unanim acceptata, sd negocieze

variants, derived from the wishes

and needs of the parties involved

in mediation.

Being an alternative means of
conflict resolution, it may be initi-
ated by the very parties involved in
dispute or by just one of them, the
mediator having the task of con-
tacting all parties to the conflict
and establish time and space co-
ordinates to achieve the mediation
process.

Definition: Mediation is a vol-
untary procedure through which
parties, in the presence of a neutral,
impartial mediator and in com-
plete confidentiality, will settle the
dispute through the solutions they
found themselves.

Starting from the definition,
some basic features of mediation
can be noticed:

o an essential feature is its volun-
tary nature, meaning that parties
representing the characters of a
conflict cannot be compelled to
appear before a mediator, their
will is respected
neutrality is the element that
defines the status of the media-
tor, namely he/she is completely
neutral, ie. lack of any interest
in conflict resolution in favour /

against any of the parties
impartiality represents the medi-
ator’s impartial position towards
the parties in mediation and
equal attitude towards them and
issue mediated
confidentiality encourages par-
ties to have a confident attitude
towards the institution of me-
diation and mediator, motivating
them to become more communi-
cative, more open to the media-
tor and the opposing party.

Principles of mediation

1. Mediation is a voluntary pro-
cess.

By voluntary procedure we mean
the lack of any obligation of going
through this procedure by the par-
ties in conflict so no authority, much
less a natural or legal person, could
compel the opponent party to come
to a mediator to resolve the impasse.
Also, if the court, during a trial, be-
lieves it’s opportune to request this
procedure, the court’s request can-
not have the character of manda-
tory rule, but of a recommendation.

medierea, tehnica si arta

Thus, only parties according to their
interests, can decide if they resolve
amicably the conflict through me-
diation or not. This does not mean
that the parties, once willing to use
mediation, must necessarily reach
a positive outcome resulted in a
settlement. A positive result is also
when the mediator finds concrete
ways of communication between
the parties, given that most dis-
putes that end up in court are based
on the severe lack of communica-
tion between the parties.

Voluntary nature of mediation
covers the entire procedure, the
parties being able to withdraw at
any stage of mediation if they con-
sider that no favourable agreement
is to be reached. Also, parties may
ask the mediator to reschedule new
mediation sessions if the time given
to this procedure was exceeded, or
due to other reasons, and voluntary
character will stretch also upon
next sessions.

2. Mediation is a confidential
procedure.

The entire procedure takes place
under the sign of confidentiality
of all information that the parties
bring to each other, which implies
the obligation of secrecy on them.

Confidentiality is achieved by sign-
ing a confidentiality agreement by
the parties involved in mediation,
namely: mediator, parties, lawyers
or other persons participating in
mediation.

By signing this document, the
parties are bound to respect the
confidentiality obligation, an obli-
gation that extends to all informa-
tion obtained during the mediation.
However, parties are likely to give
consent for some information to
be made public, and the effect of
confidentiality no longer extends
to those pieces of information.
If the parties have not reached any
agreement through mediation and
then decide to solve the conflict in
court, all the statements of the par-
ties cannot be brought as evidence,
thus the impossibility of probing
rights with the allegations made
during mediation.

3. Mediation is characterized by
mediator’s neutrality

Neutrality means the mediator’s
objectivity and, unlike the court
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singure asupra drepturilor lor, me-
diatorul neimplicindu-se in decizia
lor decét in limitele permise de lege.

4. Medierea este caracterizati
de autodeterminarea partilor.

Acest principiu joacd un rol cen-
tral in ceea ce priveste medierea,
deoarece, dacé in cazul unui con-
flict pértile investesc o instantd de
judecatd, un judecator care si le so-
lutioneze disputa, in mediere con-
flictul este luat din seama judecito-
rului §i pus in mana partilor, fiindca
numai ele pot dispune de drepturile
lor in mod voluntar.

Rolul central al partilor este dat
si de faptul ca acestea gasesc moda-
litati concrete de rezolvare a dispu-
tei lor, adicd intelegerea le apartine
in totalitate, decizdnd asupra ter-
menilor intelegerii. Din experienta
s-a statuat ca partile tind sa respec-
te cu strictete cele ce au convenit
de comun acord, mai degrabd de-
cilt sd respecte o hotdrare datd de
o altd persoand (judecitorul), ele
opunindu-se cu vehementd prin
intermediul cdilor de atac si ulterior
opozitiei la executare unei hotdrari
dictate.

Dar autodeterminarea nu se li-
miteazd numai la faptul ca partile
hotérdsc sd ajungd la o intelegere,
dar si la celelalte aspecte care se pot
realiza prin vointa lor, si anume: au
libertatea de a recurge la medie-
re, au dreptul de a-si alege singure
mediatorul, au dreptul de a stabili
termenii contractului, au posibi-
litatea denuntdrii contractului de
mediere, etc.

5. Informarea partilor asupra
procedurii.

Inainte de semnarea contractului
de mediere, mediatorul este dator
sa informeze partile asupra concep-
tului medierii, principiile care stau
la baza ei, procedura de realizare,
drepturile si obligatiile partilor, po-
sibilitatea de a fi insotiti si asistati
de un avocat, precum si despre in-
scrisurile care se vor intocmi.

Rolul mediatorului

Mediatorul reprezintd substan-
ta medierii, liantul dintre partile a
céror disputa este supusa medierii.

Mediatorul este persoana care se
ingrijeste de a asigura cadrul adec-
vat desfasurdrii sedintei de mediere
si ia acordul partilor in vederea sta-
bilirii datei si orei la care se poate
programa sesiunea.

Mediatorul foloseste tehnici vari-
ate pentru a comunica impreund cu
partile si pentru a le ajuta sa ajungd
la o intelegere gasitd numai de pérti.

Specificitatea medierii o repre-
zinta caracterul personal al solutiei,
in sensul cd permanent solutia este
a partilor $i nu a mediatorului.

Mediatorul ajutd pértile sa-si
gestioneze sentimentele, emotiile
si prioritdtile, astfel incat sd poatd
ajunge la un compromis.

Compromisul este starea de mij-
loc creatd de parti prin intermediul

mediatorului, in cadrul procesului
de mediere §i acceptatd unanim
ca fiind varianta optimd de deza-
morsare a disputei §i poate fi dusa
la indeplinire fara constrangeri de
nici-o naturd.

Mediatorul ~favorizeaza, prin
costructiile sale, cadrul necesar
pentru ca partile si-si inteleagd si
sa-si simplifice diferentele, atitu-
dini care duc la crearea si mentine-
rea stirii de disputa.

Diferentele constau in pozitii
create conjunctural care constituie
elemente caracteristice disputei si
au un izvor vizibil sau ascuns care
determind pozitia/atitudinea flexi-
bild sau inflexibild a pértilor.

Importanta rolului mediatoru-
lui este determinatd de capacitatea
acestuia de a stimula pértile in ve-
derea dezvoltarii de optiuni care
au ca finalitate stingerea/medierea
conflictului.

Astfel, mediatorul incurajeazd
partile spre un dialog care solicita
din partea acestora sondarea la-
turilor specifice persoanei, afectiv,
personal, social, ierarhic, interu-
man, etc., in vederea descoperirii
de puncte comune care pot duce la
realizarea compromisului.

Sarcina mediatorului constd in
a prezenta partilor atdt avantajele
procesului de mediere, cét si deza-
vantajele unui esec al medierii, prin
prezentarea aspectelor nedorite/ne-
justificate ale lipsei unei intelegeri,
si anume:

riscul de a pierde procesul, in

situatia in care partile accepta ca

si variantd viabild de solutionare
interventia instantelor de jude-
catd;

riscul de a nu castiga suficient,

sau cat ar fi dorit, prin delegarea

optiunii de a hotari solutia opti-

md catre o tertd persoand;

costurile substantiale ale unui

proces cu referire strictd la evalu-
area acestuia din punct de vedere
pecuniar - taxe;

perioada mare de timp care este

necesard unei solutiondri pe ca-

lea instantelor de judecatd;

lipsa caracterului confidential si

expunerea din punct de vedere

social care duce la o afectare a

laturii emotionale.

Pe tot parcursul procesului de
mediere, mediatorul apeleazi la teh-
nici de negociere care favorizeaza
dezvoltarea cadrului natural in care
partile pot negocia direct sub indru-
marea acestuia §i poate acorda asis-
tentd in vederea incheierii in scris a
intelegerii la care s-a ajuns. "

—Continuarea in numarul urmator—
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where the judge takes a decision,
the mediator leaves the parties to
reach a solution unanimously ac-
cepted by themselves, to negotiate
their own rights, the mediator get-
ting involved into their decision
only to the extent permitted by law.

4. Mediation is characterized by
parties’ self-determination

This principle plays a central role
in mediation, because, in the case
of conflict where parties go to a
court, a judge solves their dispute,
while in mediation the conflict is
taken from the judge and put in the
hands of the parties, because only
they can have their rights voluntar-
ily.

yThe central role of parties is
given also by the fact they find con-
crete ways of resolving their dispute,
that is the understanding belongs
to them entirely, deciding on the
terms of agreement. Experience
showed that parties tend to strictly
respect whatever they agreed to-
gether, rather than complying with
a decision given by another person
(the judge), which they vehemently
oppose through appeals and later
by opposing the enforcement of de-
cisions dictated.

But self-determination is not
limited only to the fact that parties
decide to reach an agreement, but
also to the other aspects that can
be done by their will, namely: they
have the right to use mediation,
have the right to choose mediator
on their own, have the right to set
terms of the contract, have the op-
tion of cancelling the contract of
mediation, etc.

5. Informing parties on proce-
dure.

Before signing the mediation
agreement, the mediator is obliged
to inform the parties on the con-
cept of mediation, its core princi-
ples, its implementation procedure,
the rights and obligations of the
parties, the opportunity to be ac-
companied and assisted by a lawyer,
as well as the documents that will
be elaborated.

The role of mediator

The mediator is the substance
of mediation, the link between the
parties whose dispute is subject to
mediation.

The mediator is a person who as-
sures the proper atmosphere for the
mediation session and takes par-
ties' agreement to establish the date
and hour when the session can be
scheduled.

The mediator uses various tech-
niques to communicate with the
parties and to help them reach an
agreement found only by the par-
ties.

The specificity of mediation is
the personal character of the solu-
tion, meaning that permanently the
solution belongs to the parties not
to the mediator. The mediator helps

parties to manage their feelings,

emotions and priorities, so they

could reach a compromise.

Compromise is the middle way
created by the parties through the
mediator, within the mediation
process and widely accepted as the
optimal variant for defusing the
dispute and can be fulfilled without
constraints of any kind.

The mediator favors the neces-
sary framework for the parties to
understand and to simplify the dif-
ferences, attitudes that lead to the
creation and maintenance of the
dispute.

The differences consist in posi-
tions created conjecturally, which
represent features of the dispute
and have a visible or hidden origin
which determines the flexible or
inflexible position / attitude of the
parties.

The importance of the media-
tor is determined by his/her abil-
ity to stimulate parties to develop
options that are aimed at termi-
nating / mediating the conflict.
Thus, the mediator encourages
the parties to a dialogue that re-
quires them to explore specific
aspect of the person, emotion-
ally, personally, socially, hierarchi-
cally, interpersonally, etc.., in or-
der to discover common ground
that can lead to compromise.
The mediator's task is to present
the parties both the advantages of
mediation and disadvantages of
a mediation failure by presenting
unwanted / unnecessary aspects of
lack of an understanding, namely:

o risk of losing the process when
the parties accept the interven-
tion of the courts as viable reso-
lution option;
risk of not earning enough, or as
wished, by delegating the option
to decide the best solution to a
third paerson;
substantial costs of a process
with strict reference to its taxes;
high period of time that is re-
quired in court;
lack of confidentiality and social-
ly exposure leading to impaired
emotional side.

Throughout the process of medi-
ation, the mediator uses negotiation
techniques that favor the develop-
ment of the natural environment in
which parties may negotiate directly
under his/her authority and may
provide assistance for the conclusi-
on of the agreement reached. ~ m

—to be continued next issue—
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PRIMULAN CA MEDIATOR SIATAT

trecut un anisor de cand am
Afost autorizata de catre Con-

siliul de Mediere si tot atat de
la prima mea mediere. Nu stiu altii
cum sunt, dar eu chiar am avut mari
emotii la prima sedinta! In ziua ace-
ea am recitit legea medierii... de 5
ori, m-am gandit la mii de intrebari
pe care probabil o sa mi se puna
clientii si la cum o sa le raspund eu.
Mai bine stateam linistita, acestia
au venit foarte informati la sedinta
si au fost draguti ca nu au incercat
$a ma puna in incurcatura. ..

Da, am fost foarte emotionata
stiind ca de persoana mea depinde
in mare masura soarta unor oa-
meni care au avut incredere sa ape-
leze la mine, la “Doamna Mediator”.
Dar toate emotiile au disparut cand
am inceput sa le vorbesc si cand am
realizat ca ei au
inteles avantajele
medierii! Nu pot
spune ca a fost
usor pe parcursul
sedintei. Dar mi-
am adus aminte ce
ne-au invatat for-
matorii nostrii si
am condus sedin-
ta destul de bine,
cred eu, din mo-
ment ce partile au
incheiat un acord.

“Botezul” meu in
aceasta  meserie
era facut! Am fost
mandra de mine
ca PRIMA MEA
MEDIERE  s-a
incheiat cu un
acord! Asta m-a
facut sa cred ca nu
am gresit atunci
cand am hotarat sa
fac cursul de for-
mare. Acum reali-
zez ca este meseria
care ma astepta sa
o descopar pentru
ca mi se potriveste
perfect.

In anul care a
trecut de la autorizare, nu am mai
facut altceva care nu are legatura cu
medierea. Vorba unui coleg, am de-
venit “Mediator si atat”. Dar cea mai
grea sedinta a fost cand doi parinti
au venit la mediere pentru ca nu
reuseau sa se inteleaga in privinta
cresterii copilului. E greu sa vorbes-
ti un parinte care nu doreste decat
sa se razbune pe celalat lunadu-i
copilul. Nu pot spune ce satisfactie
am avut cand, in fata mea, au inte-
les ca ei vor fi un exemplu pentru
copilul lor, de aceea trebuie sa co-
munice si sa se inteleaga in privinta
cresterii si educarii lui. M-am inte-
resat apoi daca isi respecta acordul
si am aflat cu bucurie ca se gandesc
chiar sa mai dea o sansa relatiei lor.

Singura dezamagire a mea este
ca multi oameni inca nu stiu nimic
despre mediere. Tocmai de aceea,
m-am implicat si eu in proiectul “Ca-
ravana Medierii-Medierea Aproape
de Tine”. Este un eveniment extraor-
dinar care da posibilitatea justibiabi-
lilor sa fie corect informati. Stiu ca
mai sunt multe de facut in aceasta
privinta, dar, in calitate de purtator
de cuvant al Uniunii Centrelor de
Mediere din Romania, am trimis la
presa comunicate despre activitatile
noastre iar o parte din presa chiar
ne-a ajutat in acest demers. Evident,
televiziunile nu sunt foarte interesa-
te de mediere, atata timp cat nu este
prezenta o “vedeta” sau nu avem si
putina bataie... Chiar si asa, stiu ca
trebuie perseverat in acest sens si nu
am de gand sa ma las.

il

Chiar daca nu iau inca un pre-
miu, trebuie sa multumesc celor
care m-au format si celor care m-au
ajutat ori de cate ori am avut nevo-
ie. Nu-i nomilalizez, colegii mei ii
cunosc iar Dansii sunt extrem de
modesti...

Nu in ultimul rand, suntem foar-
te multi care ar trebui sa multumim
revistei “Medierea, Tehnica si Arta”
pentru ca exista! Si, pentru ca toc-
mai a implinit un anisor, nu puteam
decat sa-i dorim cat mai multe nu-
mere perfecte! "

FLORENTINA STANESCU
Mediator, Centrul Mediatorilor
Profesionisti Bucuresti

medierea, tehnica si arta

FIRSTYEAR AS MEDIATOR
AND JUST THAT

rized by the Mediation Council

and just about the same since my
first mediation. I do not know how
others are, but I was really nervous
at the first session! That day I read
again the law mediation ... 5 times,
I thought about thousands of qu-
estions that my clients could have
asked me and how I would respond
to them. I had better stood still;
they came very informed at the me-
eting and were nice for not trying to
put me in trouble.

Yes, I was very nervous knowing
that the fate of some people who
trusted me, the "Mrs. Mediator,"
depended on me. But all emotions
faded away when I started talking

I t's been a year since I was autho-

and realized that they understood
the advantages of mediation! I can
not say it was easy during the me-
eting. But I remembered what our
trainers had taught us and I led the
session well enough, I think, since
the parties have reached an agre-
ement. My debut in this job was
done! I was proud of me as my first
MEDIATION ended with an agre-
ement! That made me think I was
not wrong when I decided to do the
training course. I now realize that it
was the job that expected me to dis-
cover, because it suits me perfectly.
In the year that passed since I've
got authorized, I have not done
anything else that is not related to
mediation. As a colleague of mine

said it, I became "a mediator and

just that". But the worst meeting

was when some parents came to

mediation because they could not

agree over their child upbringing.

It's hard to talk to a parent who

seeks only to take revenge on the

other by taking away the child. I

can not say what satisfaction I had

when, in front of me, they under-

stood they would be an example

for their child, that is why they

need to communicate and agree

over how the child was educated.

I then investigated whether they

respected the agreement and I

happily learned they were even

thinking at giving their relations-
hip a chance.

My only di-

sappointment s

that many people

still know nothing

about mediation.

That is why I in-

volved myself in

the  “Mediation

Caravan - Media-

tion close to you”

It is an extraor-

dinary event that

enables litigants

be properly infor-

med. I know there

is still much to do

about it, but, as

spokesperson  for

the Union of Me-

diation Centers in

Romania, I sent to

the press releases

about our activiti-

es and some of the

media even helped

us in this endeavor.

Obviously,  tele-

vision is not very

interested in me-

diation, as there is

no 'star' presented

or a little fight ...

Even so, I know

that perseverance is required in this

direction and I'm not going to quit.

Even if I get no award yet, I must
thank those who trained me and
those who helped me whenever I
needed. I won't mention any name,
my colleagues know them, and they
are extremely modest.

Last but not least, there are many
who should thank the journal "Me-
dierea Tehnica si Artd" for its exis-
tence! And, as it just turned one, we
could only wish it as many perfect
issues as possible! "

FLORENTINA STANESCU
Mediator, The Centre of Professio-
nal Mediators Bucharest
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entru prima data in Roma-
Pnia, judecatori si magistrati

din Grupul European al Ma-
gistratilor care sustin Medierea
(GEMME) si Asociatia Forumul
Judecatorilor au realizat o culegere
de hotarari judecatoresti in materia
medierii, o carte care reuneste prac-
tic toate raspunsurile primite in
intreaga tara in procesele medierii.
Lucrarea publicata de Editura Uni-
versitara isi propune sa contribuie
la popularizarea institutiei medierii,
atat in mediile interesate, ct si in
intreaga societate.

Potrivit Raportului privind starea
justitiei, dat publicitétii de Consiliul
Superior al Magistraturii , datele sta-
tistice din ultimii 5 ani releva o ten-
dinta de crestere a numarului de ca-
uze pe rolul instantelor judecdtoresti,
pe aproape toate palierele, numai
Inalta Curte de Casatie si Justitie
mentinand relativ constant numdrul
cauzelor de solutionat. Fatd de 2009,
in anul 2010 numérul cauzelor de
solutionat a crescut cu 21,79%.

Evident, cresterea numérului de
cauze pe instantd a avut un efect
negativ asupra incdrciturii ce a re-
venit fiecarui judecitor. Astfel, in
anul 2010, fiecare judecator a avut
de solutionat un numér de 1.020
cauze la judecitorii, 959 cauze la
tribunale, 696 cauze la curtile de
apel - este cea mai mare incdrcaturd
de cauze pe judecitor din ultimii 6
ani (cu exceptia situatiei numerice
de la curtile de apel depasitd in anul
2005, cauzata de modificrile legis-
lative, cand fiecarui judecitor i-a
revenit spre solutionare un numar
de 844 cauze).

Datele furnizate pentru anul 2010
de Consiliul Superior al Magistra-
turii sunt ingrijortoare, constatan-
du-se reticenta justitiabililor in a
recurge la procedura medierii, ca
metodd alternativi de solutionare
a litigiilor (in anul 2010 instantele
au incuviintat doar 258 de medieri
in timpul proceselor), ca de altfel si
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la procedura administrérii probelor
de citre avocati (existentd in legisla-
tie de mai multi ani, dar neutilizata
péand in prezent), ceea ce duce, in
mod automat, la aglomerarea instan-
telor de judecatd cu tipuri de cauze
fara importanta deosebitd, dar mare
consumatoare de re-

surse, precum si cu

proceduri de comu-

nicare de inscrisuri

cu toate partile, care

presupun, de reguld,

aménarea solutiond-

rii cauzelor.

Ca  principiu,
medierea atenuea-
zd radicinile unui
conflict intre doud
sau mai multe per-
soane, care ar putea
provoca nenumad-
rate alte conflicte
judiciare. Rolul siu
este, asadar, important in faza pre-
mergatoare actului de justitie, in
special pentru ci poate preveni ca
o parte a litigiilor sd ajungd in in-
stante.

Totodatd, medierea reprezinta si
o alternativa in solutionarea cu cla-
ritate a cauzelor, pentru micsorarea
nevoilor de suplimentare a resurse-
lor umane si financiare.

Editura  Universitara publica
constant lucrari in domeniul medi-
erii cum ar fi Revista Medierea cu
aparitie trimestriala sau alte ghi-
duri si lucrari din teoria si practica
procesului. Pentru comenzi sau alte
informatii, ne puteti gasi la una din-
tre datele de contact de maijos. m

EDITURA UNIVERSITARA
Email:
redactia@editurauniversitara.ro,
secretariat@editurauniversitara.ro,
editurauniversitara@gmail.com
Tel.: 021-315.32.47/ 319.67.27
0744 EDITOR/ 07217 CARTE
Adresa web:
www.editurauniversitara.ro

European Group of Judges for
Mediation - Romanian Section, Fo-
rum of Judges Association

Publishing House: Editura Uni-
versitara

Publishing year: 2011

Edition: I

or the first time in Romania,
F judges and magistrates within

the European Group of Judges
for Mediation (GEMME) and the
Forum of Judges Association have
elaborated a collection of court de-
cisions in mediation, a book that
practically  brings
together all the
responses received
throughout  the
country in media-
tion processes. The
paper published by
the  Universitara
Publishing House
aims at populari-
zing the institution
of mediation, both
in media interested
and the entire so-
ciety. According to
the report on jus-
tice state, released
by the Superior Council of Magis-
tracy, the last 5 years' statistics show
an increasing trend in the number
of court cases, on almost all levels,
only the High Court of Appeals
and Justice holding rather constant
the number of cases to be solved.
Compared to 2009, in 2010 the
number of cases pending increased
by 21.79%.

Obviously, the increase in the
number of cases pending in co-
urt had a negative effect on each
judge's workload. Thus, in 2010,
each judge had to resolve a number
of 1,020 cases in courts, 959 cases
in tribunals, 696 cases at courts of
appeal - the biggest workload per
judge in the last six years (except
the number of cases within the
courts of appeals reported in 2005,
when due to legislative changes,
each judge had to solve 844 cases).

The data provided for 2010 by
the Superior Council of Magistracy
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is worrying, observing the litigants'
reluctance to use mediation pro-
cedure, as an alternative method
of dispute resolution (in 2010, the
courts approved only 258 mediati-
ons during trials), as well as the ad-
ministration of evidence by lawyers
procedure (existing in legislation
for several years, but unused until
now), which leads automatically to
crowded courts with types of ca-
ses without too much importance,
however great consumer of resour-
ces and with documents commu-
nication procedures, which usually
delay the resolution of cases.

In principle, mediation lowers
the roots of conflict between two or
more persons, which could result in
numerous other legal conflicts. Its
role is therefore important in pre-
judicial stage, especially because it
can prevent some disputes reach
the courts.

Also, mediation is an alternative
for a clear resolution of cases, for
decreasing the supplementary need
for additional human and financial
resources. Universitara Publishing
House constantly publishes works
in mediation area, such as quarterly
Medierea magazine or other guide-
books and works on process theory
and practice. For orders or other
information, you can find us at one
of the contact details below. u

EDITURA UNIVERSITARA
Email:
redactia@editurauniversitara.ro,
secretariat@editurauniversitara.ro,
editurauniversitara@gmail.com
Phone: 021-315.32.47 / 319.67.27
0744 EDITOR/ 07217 CARTE
Web:
www.editurauniversitara.ro
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CONFERINTA

"MEDIEREA -

ELEGANTA

SI CONSENS iN AFACERI"

CONFERENCE

medierea, tehnica si arta

"MEDIATION -

ELEGANCE AND CONSENSUS
IN BUSINESS WORLD"

niunea Nationald a Media-
U torilor din Roménia Filiala

Brasov, Asociatia Centrul
Avocatilor Mediatori, Asociatia de
Mediatori din domeniul Financi-
ar-Bancar FINBAN si Asociatia
»O sansd pentru viitor’organizeaza
Conferinta ,Mediere - eleganta
si consens in afaceri’, care va avea
loc vineri, 21 octombrie 2011, la
Brasov - Hotel Aro Palace ,,Sala
Europa 27, incepand cu orele 14:00.

Conferinta ,,Medierea - elegan-
td si consens in afaceri” are drept
scop promovarea institutiei medie-
rii i a profesiei de mediator in me-
diul de afaceri si nu numai.

In cadrul evenimentului va avea
loc si prezententarea volumului
de carte ,,Medierea - Oxigen pen-
tru Afacerf’, autori: Alina Gorghiu
(coordonator), Nicolae Bogdan Co-
drut Stanescu, Manuela Sirbu, Mi-
hai Munteanu, Ion Dedu.

Obiectivele acestei conferinte sunt:

o identificarea rolului si

importantei institutiei me-
dierii in mediul de afaceri.
consolidarea relatiei de in-
credere in institutia medi-
erii §i intre participantii la
actul de mediere.

beneficiile utilizérii servici-
ilor de mediere in relatiile

_ deafaceri

In cadrul conferintei propunem
urmatoarele teme pentru dezbatere:

Activitatea de  mediere.
Realitati si perspective.
Medierea - consens, intr-
un stil elegant, confidential
si eficient.

Medierea din perspectiva
experientei mediatorilor si
a reprezentantilor sisteme-
lor sociale.

Acordul de mediere. Benefi-
cii si beneficiari.

Dezbateri privind intro-
ducerea medierii ca proce-
dura prealabild obligatorie
pentru anumite tipuri de
litigii - argumente pro si
contra. - propuneri pentru
modificarea Legii medierii
192/2006.

La eveniment sunt invitati sa par-
ticipe mediatori, magistrati, notari,
avocati, executori, reprezentanti ai
mediului de afaceri, ai institutiilor
publice locale, reprezentanti ai
societdtii civile.

De asemenea mai sunt invitati
reprezentanti ai Consiliulul Supe-
rior al Magistraturii, Ministerului
de Justitie, Consiliului de Mediere,
Uniunii Nationale ai Mediatorilor
din Roménia, Uniunii Nationale
a Notarilor Publici din Roméa-

nia, Institutiei Prefectului Judetul
Brasov, Consiliului Judetean Brasov,
Primériei Municipiului ~ Brasov,
precum si personalitati ale vietii
publice si profesionale, locale si
nationale.

Evenimentul intentioneaza si
prezinte medierea ca fiind princi-
pala modalitate de realizare a con-
sensului in situatiile conflictuale,
intr-un stil elegant, confidential si
eficient, cu atdt mai mult cu cét in
actualul context politico-economic
european, conflictele, indiferent de
natura lor, produc pierderi semni-
ficative atat in domeniul economic,
cét si in domeniul socio-politic, si
chiar in plan personal.

Acest eveniment este recunoscut
ca formare profesionald continua

de citre Consiliul de Mediere si se
acordd puncte de formare continua.
pentru mediatori.

Mediatorii care participd la
acest eveniment vor achita o taxd
de participare, in suma de 50 lei/
persoand, in contul UNMR Filiala
Brasov. Confirmarea participarii
la acest eveniment, se face pand la
data de 19.10.2011, email: contact@
unmrbvro sau fax: 0268543720,
bogdanalexandra@yahoo.com,
mara.calista@yahoo.com ]

DANIELA MARIA SIRBU
Presedinte Uniunea Nationald a
Mediatorilor din Romdnia Filiala
Brasov

ELENA BUSTEA
Presedinte Asociatia Centrul
Avocatilor Mediatori

CONSTANTIN ROTARU
Presedinte Asociatia de Mediatori
din domeniul Financiar Bancar
FINBAN

MARA CALISTA
Presedinte Asociatia
“O Sansd pentru viitor”

he National Union of Media-
Ttors from Romania, Brasov

Branch, the Center of Media-
tor Lawyers Association, the Asso-
ciation of Mediators in Financial
Banking System FINBAN and the
»A Chance for future” Association
organize the , Mediation - elegance
and consensus in business world”
Conference, which will take place
on Friday, October 21, 2011 in Bra-
sov, Hotel Aro Palace, Europe 2 hall,
starting 14:00 hours.

The main purpose of the ,Medi-
ation - elegance and consensus in
world” Conference is to promote
the mediation institution within
the business world but not only.

The event will also host the pres-
entation of the book ,Medierea

- Oxigen pentru Afaceri” (Media-
tion - oxygen for business), written
by Alina Gorghiu (coordinator),
Nicolae Bogdan, Codrut Stanescu,
Manuela Sirbu, Mihai Munteanu,
Ion Dedu.

The objectives of this conference are:

4. The mediation agreement.
Benefits and beneficiaries.

5. Debates regarding the in-
troduction of mediation as
prior mandatory procedure
for certain types of litiga-
tion - pros and cons. Pro-
posals for the modification
of mediation Law 192/2006.

The guests of the event are me-
diators, magistrates, notaries public,
lawyers, legal enforcers, representa-
tives of the business world, of public
local institutions, representatives of
the civil society.

There are also invited representa-
tives of the Magistracy Superior
Council, Ministry of Justice, Me-
diation Council, National Union of
Mediators from Romania, National
Union of Notary Public from Ro-
mania, the Prefect’s Office of Brasov
County, Brasov County Council,
Brasov Municipality as well as per-
sonalities of public and professional
life, at local and national level.

The event intends to present me-
diation as being the main way to
attain consensus in conflict situ-
ations, in an elegant, confidential
and effective manner, especially
that the current European politico-
economic context leads to conflicts,
regardless of their nature, which
produce significant losses both in
economy, but also in the socio-poli-
tic area, even at personal level.

This event is recognized as continu-
ous professional training by the Medi-
ation Council and points for continu-
ous training are granted to mediators.

The mediators who attend this
event shall pay a participation fee,
amounting to 50 ron/person, in the
account of UNMR Brasov Branch.

o theidentification of therole The confirmation regarding the

and importance of the me-
diation institution in busi-
ness world

the consolidation of the
confidence relationship be-
tween mediation and the
participation in the media-
tion act

the benefits of using media-
tion services in business re-
lationships.

We propose during the confer-

ence the following issues for debate:

1. The mediation activity. Re-
alities and perspectives.

2. Mediation - consensus, in

an elegant, confidential and
efficient style.
Mediation from the stand-
point of the experience
gained by mediators and
representatives of the social
systems.

participation in this event shall be
made until 19.10.2011, email: con-
tact@unmrbv.ro or fax:0268543720,
bogdanalexandra@yahoo.com,
mara.calista@yahoo.com. ]

DANIELA MARIA SIRBU
President Uniunea Nationald a
Mediatorilor din Romdnia Filiala
Brasov

ELENA BUSTEA
President Asociatia Centrul
Avocatilor Mediatori

CONSTANTIN ROTARU
President Asociatia de Mediatori
din domeniul Financiar Bancar
FINBAN

MARA CALISTA
President Asociatia
“O Sansd pentru viitor”
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COMUNICAT DE PRESA

CURS DE TEHNICI AVANSATE
iN MEDIERE SI FORMARE DE

FORMATORI

IN MEDIERE

PRESS RELEASE

TRAINING ON ADVANCED
TECHNIQUES IN MEDIATION
AND TRAINING OF MEDIATORS

de Formare in Mediere Mugur

Mitroi (EM.M.M.) in perioa-
da 1.12.2011 - 3.12.2011 in parte-
neriat cu FEDERAL MEDIATION
AND CONCILIATION SERVICE
(EM.C.S.), Washington, U.S.A.

FEDERAL MEDIATION AND
CONCILIATION SERVICE
(EM.CS.) este agentia indepen-
denta specializata a Guvernului
SUA inflintata in 1947 in vederea
rezolvarii conflictelor prin metode
ADR.

Formatorii sunt: FEileen B.
Hoffman, Linda Lazarus, Mihai
[ulian Ghervase, Mugur Bogdan
Mitroi.

Cursul se adreseaza formatorilor
si mediatorilor cu experienta care
doresc perfectionarea tehnicilor
in mediere, precum si certificarea
internationala acordata de Federal
Mediation and Conciliation Ser-
vice US.A.

E veniment organizat de Scoala

Evenimentul face parte din cam-

pania de promovare a medierii in
Romania organizata de EM.M.M. si
sustinuta de Uniunea Centrelor de
Mediere din Romania (U.CM.R.),

propunandu-si unificarea practi-

cilor si tehnicilor in formare si in
mediere, cunoasterea si alinierea la

standardele internationale in me-

diere.

Cursul se desfasoara in Bucuresti,
numarul de locuri fiind limitat la 20
de participanti. Pentru participarea

la curs se acorda 24 de puncte pre-

gatire profesionala continua.
Inscrieri, programul de curs si
detalii suplimentare pe site-ul www.

fmmm.ro si la adresa de mail offi-

ce@fmmm.ro.

Parteneri: Human Toolkit, www.
portalmediere.ro,
tehnicasiarta.ro

Eveniment sustinut de Uniu-
nea Centrelor de Mediere din Ro-

mania. ]

www.medierea-

E vent organized by Scoa-
la de Formare in Mediere
Mugur Mitroi (EM.M.M.)
between 1.12.2011 and 3.12.2011
in partnership with FEDERAL ME-
DIATION AND CONCILIATION
SERVICE (EM.C.S.), Washington,
US.A.

FEDERAL MEDIATION AND
CONCILIATION SERVICE
(EM.C.S.) is the specialized inde-
pendent agency of the US Govern-
ment, established in 1947 in view
of solving conflicts through ADR
methods.

Trainers are: Eileen B. Hoffman,
Linda Lazarus, Mihai Iulian Gher-
vase, Mugur Bogdan Mitroi.

The course is dedicated to trai-
ners and experienced mediators
who want to improve their medi-
ation techniques and to obtain the
international certification granted
by the Federal Mediation and Con-
ciliation Service U.S.A.

The event is part of the cam-
paign promoting mediation in
Romania, organized by EM.M.M.
and supported by the Union of
Mediation Centers from Romania
(U.CM.R.), aiming at unifying the
mediation training practices and
techniques, acknowledging and
aligning to international standards
in mediation.

The course will be held in Bu-
charest, the number of participants
is limited to 20. For attending the
course, the participant will be given
24 points of continuous professio-
nal training.

Registration, course schedule
and supplementary details on www.
fmmm.rosi and e - mail office@
fmmm.ro.

Partners: Human Toolkit, www.
portalmediere.ro, www.medierea-
tehnicasiarta.ro

Event supported by the Union of
Mediation Centers from Romania. m

Federal Mediation & Conciliation Service

www.fmcs.gov

Tehnici avansate in mediere

1-3 Decembrie 2011
Bucuresti

Formare in Mediere Mugur Mitroi
www.fmmm.ro




medierea, tehnica si arta

ECHIPA U.C.M.R. PENTRU VIITORUL CONSILIU DE MEDIERE

Dragi colegi,

Echipa UCMR
MuGUR MITROI, DORIN BADULESCU, MARINA ALEXANDRU, ANGELICA MOCAN, GABRIELA ICHIM...
au inteles ca gestionarea profesiei se face de mediatori pentru mediatori.

Uniunea Centrelor de Mediere din Romania, propune o politica noua, similara cu cea a organizatiilor cu traditie in
domeniu din USA si Europa.

A venit timpul in care trebuie sa decidem: ,,ca si pana acum” versus ,,politica noua™

1. Taxe si amenzi versus liberi profesionisti.

2. Centralizare excesiva versus administrare locala a taxelor.

3. Politie versus Respect.

Echipa UCMR doreste o politica noua:

1. Consacrarea rolului si prestigiului profesiei prin Statutul Mediatorului.

2. Sustinerea introducerii obligativitatii procedurii.

3. Educarea publicului si institutiilor prin campanii nationale de promovare a medierii.

4. Corelarea cu practicile la nivel international.

5. Recredibilizarea profesiei.

Echipa U.C.M.R. va propune politica de constructie dezvoltata si aplicata pana in prezent la nivelul celor 47 de
asociatii membre.

Consiliul de Mediere trebuie sa inceapa sa construiasca si sa ofere sprijin mediatorilor fara sa mai fie un obstacol.

Renuntarea la profesie a peste 1500 de mediatori reprezinta rezultatul managementului de pana acum.

Presedinte U.C.M.R.
MUGUR MITROI




lunie 2011 » Bucuresti = iulie2011 » Braila = August 2011 » Brasov
i_\SeptembrieZOH » Constanta = octombrie 2011 » Bacau
Noiémbrie 2011 » Cluj-Napoca * Decembrie 2011 » Ploiesti
lanuarie 2012 » Tulcea = Februarie 2012 » Galati * Martie 2012 » lasi
Aprilie 2012 » Baia Mare = Mai2012 » Bucuresti = funie 2012 » Arad
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UNIUNEA CENTRELOR DE MEDIERE DIN ROMANIA

ASOCIATIA CENTRUL
DE MEDIERE BACAU

str. Mihai Viteazu, nr. 12
Bacau 600038
tel./fax: +40 234 512 961

www.medierebacau.ro
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Lista membrilor Asociatiei Centrul de Mediere Bacau

mediator autorizat
0744.353.914
gabriela.ichim@yahoo.com
Vicepresedinte UCMR
membru fondator

mediator autorizat

0744.781.010
serban.constantin@yahoo.com
Presedinte Centrul de Mediere Bacau
membru fondator

mediator autorizat
0744.151.102
av.gabrielcrasmaru@yahoo.com
membru fondator

mediator

0722.518.911
avocatcandet@yahoo.com
membru fondator

mediator

0740.161.706
danale.angelica@yahoo.com
membru fondator

mediator

0744.620.655
aurelianionescu49@yahoo.com
membru fondator

mediator
0744.144.518
avocatdd@yahoo.com
membru fondator

ISSN 2069-1378

mediator

0749.289.788
olariumirela78ro@hotmail.com
membru fondator

mediator
0745.650.452
youtheen@gmail.com
membru fondator

mediator autorizat
0745.326.932
membru fondator

mediator autorizat
0744.575.971
consultanta.reprezentare@yahoo.com

mediator autorizat
0730.336.919
adrian.negrii@yahoo.com

mediator autorizat
0731.606.303
mediatorjoitaion@yahoo.com

mediator autorizat
0744.141.263
rusu_mircea2002@yahoo.com
mediatorusumircea@yahoo.com

mediator autorizat
0744.498.007
felicia.ludu@yahoo.com

mediator autorizat
0728.053.030, 0741.131.598
av.andreeacovoran@yahoo.com

mediator autorizat
0723.065.070
dianaachim@yahoo.com.

mediator autorizat
0741.131.598
mada_antohe@yahoo

mediator autorizat
0726.300.837, 0234.581.029
vasycris68@yahoo.com

mediator autorizat
0745.371.120
daniela.ciofu@gmail.com

mediator autorizat
0762.264.914
rodicadima68@yahoo.com

mediator autorizat
0732.224.115
consultanta.reprezentare@yahoo.com

mediator autorizat
economist
0744.704.720
ghpaladi@yahoo.com

mediator autorizat
0722.647.062
firid@yahoo.com

mediator autorizat
0745.488.190
bodron_stelian@yahoo.com

mediator
0234.581.852
barbieru_carmen@yahoo.com

mediator
0723.305.987, 0744.789.387

mediator
0744.602.752
andy.enachescu@gmail.com

mediator
0740.075.526
danapadurariu@gmail.com

mediator
0722.876.488
S_lumi@yahoo.com

mediator
0743.048.631
andreipocovnicu@yahoo.com

mediator
0744.830.872
lilly_dadalica@yahoo.com

mediator
0740.762.221
kamellia_222@yahoo.com

10,00 LEI





