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LA MOMENTUL ACESTA, REVISTA LUNARA BILINGVA
,MEDIEREA TEHNICA SI ARTA” SE DISTRIBUIE IN PESTE 70 DE LOCATII

IN ROMANIA (ORGANIZATII PROFESIONALE DE MEDIATORI,

INSTANTE DE JUDECATA, INM, CSM, M.J., UNIVERSITATI, PRIMARII
ETC), PRECUM SI IN PESTE 10 LOCATII DIN EUROPA S1 USA

(ORGANIZATII INTERNATIONALE IN ADR).

PERSONAL, MULTUMESC CELOR CARE AU AJUTAT LA CRESTEREA
CALITATII MATERIALELOR PUBLICATE SI DORESC SA VA ANUNT CA
DIN LUNA MARTIE REVISTA A FOST INREGISTRATA IN CATALOGUL
REVISTELOR DE SPECIALITATE ALE BIBLIOTECII CENTRALE

UNIVERSITARE BUCURESTI.

“AT THIS MOMENT, THE MONTHLY BILINGUAL MAGAZINE “MEDIATION

TECHNIQUE AND ART” IS DISTRIBUTED IN OVER 70 LOCATIONS IN
ROMANIA (PROFESSIONAL ORGANIZATIONS OF MEDIATORS, COURTS,
NATIONAL INSTITUTE OF MAGISTRACY, SUPERIOR COUNCIL OF
MAGISTRACY, MINISTRY OF JUSTICE, UNIVERSITIES, MAYORS HALLS,
ETC), AND ALSO IN OVER 10 LOCATION FORM EUROPE AND USA
(INTERNATIONAL ORGANIZATIONS IN ADR).

| WISH TO THANK PERSONALLY TO ALL THOSE WHO HELPED
INCREASE THE QUALITY OF PUBLISHED ARTICLES AND | WISH TO
ANNOUNCE THAT AS OF MARCH 2011, THE MAGAZINE HAS BEEN
REGISTERED IN THE SPECIALIZED JOURNALS CATALOGUE OF CENTRAL
UNIVERSITARY LIBRARY OF BUCHAREST.

scoala de formare in mediere

O fmmm.ro

mugur mitroi

www.fmmm.ro
office@efmmm.ro
+40753 103 613

COALA DE FORMARE IN MEDIERE MUGUR
MITROI VA ASIGURA, ALATURI DE SUPORTUL
DE CURS, NECESARUL DOBANDIRII
CUNOSTINTELOR DE BAZA PENTRU A DEVENI
MEDIATOR S1 CELE DOUA LUCRARI CE PRIVESC
PROCEDURA $1 CONFLICTUL - ANUME: ,GHIDUL
MEDIATORULUI PROFESIONIST” $I ,,MEDIERE $I
CONFLICT”, IAR MEDIATORILOR CARE SE VOR
AUTORIZA LE ASIGURA PROMOVARE GRATUITA
PE 0 PERIOADA DE 90 DE ZILE IN CADRUL
SAITURILOR AFILIATE FMMM:

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO,
MEDIEREATEHNICASIARTA.RO.

THE MUGUR MITROI MEDIATION TRAINING
SCHOOL PROVIDES, TOGETHER WITH THE
COURSE MANUAL, NEEDED IN ACQUIRING
BASICKNOWLEDGE TO BECOME A MEDIATOR,
THE TWO WORKS CONCERNING PROCEDURE
AND CONFLICT, NAMELY: “THE GUIDE OF PRO-
FESSIONAL MEDIATOR” AND “MEDIATION AND
CONFLICT,” WHILE THE MEDIATORS THAT WILL
BE AUTHORIZED WILL BE PROVIDED WITH
FREE ADVERTISING FOR A PERIOD OF 90 DAYS
ON THE WEBSITES AFFILIATED TO FMMM:

WWW.PORTALMEDIERE.RO, WWW.MEDIERETV.RO,
MEDIEREATEHNICASIARTA.RO.
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tul Parlamentului in 4 decem-

brie 2011 desavarseste concep-
tul prin care Uniunea Centrelor de
Mediere din Romania a inteles sa
promoveze profesionistii si profesia
la nivel international.

In anul 2003 se pregateau in Ro-
mania primii mediatori si, peste 8
ani, in 1-3 decembrie 2011, in Ro-
mania s-au pregatit primii media-
tori cu statut international.

Conferinta organizata la Palatul
Parlamentului  reprezinta eveni-
mentul principal al anului 2011 din
cadrul campaniei de promovare a
medierii in Romania la nivel institu-
tional, dar si in randul publicului larg.

Interesul manifestat de institutii
prestigioase din Romania, Casa Re-
gala, Institutul Diplomatic Roman,
diplomati, dovedeste onorabilitatea
si utilitatea profesiei de mediator
care se identifica cu elita intelectu-
alitatii.

Uniunea Centrelor de Mediere
din Romania a inteles ca promova-

c onferinta desfasurata la Pala-

rea profesiei se face prin pregatirea
la standarde inalte a profesionistilor
din cadrul federatiei, devenind un
etalon al calitatii, polarizand in in-
teriorul federatiei profesionisti care
privesc profesia ca o vocatie.

Asa cum medierea reprezinta
modalitatea universala de stingere a
disputelor, astfel mediatorii romani
reprezinta pacificatorii care au inte-
les ca procedura nu are granite.

Evenimentul a marcat finaliza-
rea pregatirii unei echipe de me-
diatori de catre Federal Mediation
and Conciliation Service, agentia
federala specializata a S.U.A., si re-
cunoasterea acestora de cei care au
institutionalizat profesia.

Personal multumesc institutiilor
care au acordat importanta cuveni-
ta, multumesc colegilor formatori si
colegilor mediatori care au ales sa
practice medierea la cel mai inalt
standard. "

MUuUGUR MITROI

ace of Parliament on 4™ of De-

cember, 2011 completes the
concept by which the Union of Me-
diation Centers from Romania pro-
moted professionals and the profes-
sion itself at international level.

In 2003 the first mediators were
training in Romania, and eight years
later, between December 1-3, the
mediators were training to become
the first international mediators.

The conference hosted by the pal-
ace of Parliament represented the
top event of year 2011 within the
mediation promotion campaign in
Romania at institutional level, but
also among the public.

The interest showed by the pres-
tigious institutions from Romania,
the Royal House, the Romanian
Diplomatic Institute, by diplomats
proves the honorability and value
of the mediator profession, which
identifies with the scholars’ elite.

The Union of Mediation Centers
from Romania has understood that

T he conference held at the Pal-

AND CONCILIATION SERVICE

Main Office:
EMCS, 2100 K Street, NW, Washington, DC 20427
Phone: 202/606-5445
http://www.fmcs.gov

the actual promotion of this profes-
sion is done by high standards train-
ing of professionals within the feder-
ation, thus becoming a benchmark
of quality, polarizing inside the fed-
eration true professionals who see
the profession as a real vocation.

Just as mediation represents the
universal way to stop disputes, Ro-
manian mediators represent the
peacemakers, who have understood
that this procedure has no borders.

The event marked the finaliza-
tion in the training of a team of
mediators by the Federal Mediation
and Conciliation Service, the spe-
cialized federal agency in the US
and their recognition by those who
institutionalized the profession.

[ personally thank the institu-
tions that showed the proper im-
portance to the event, my trainer
and mediator colleagues, who have
chosen to practice mediation at the
highest standards. u

MUuGUR MITROI
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PEER MEDIATION -
PRO MEDIATION EDUCATION

ald, a accepta medierea ca pe o

solutie eleganta de rezolvare a
conflictelor este echivalent cu nece-
sitatea de a se schimba mentalitatea
poporului. Existd mai multe meto-
de de a se ajunge la acest deziderat,
plecind de la promovarea si expli-
carea medierii §i a avantajelor ei,
pénd la educarea adolescentilor in
spiritul acestei elegante metode de
a aplana conflicte majore.

Peer mediation sau medierea
de la egal la egal este metoda folo-
sitd cu mult succes in tdri avansate
in ceea ce priveste raspandirea pe
scard larga a medierii, apelarea la
aceasta pentru rezolvarea eleganta,
discretd, rapidd , putin costisitoa-
re si convenabild tuturor pértilor
a conflictelor de orice tip, precum
SUA, Olanda, Australia, Italia, mai
nou, etc.

Directiva 52/2008 a Parlamen-
tului European recomanda obliga-
tivitatea apelarii la mediere inainte
de a se ajunge in justitie in anumite
aspecte in materie civild si comer-
ciald in tirile membre UE, luind
in consideratie succesele repurtate
de-a lungul anilor in solutionarea
disputelor de acest tip pe calea me-
dierii, ceea ce a condus la degreva-
rea justitiei, la scurtarea termenelor
de judecatd si la cresterea gradului
de satisfactie atét al persoanelor fi-
zice, cit si al societatilor comerciale
ce au inteles avantajele medierii.

Romania are de recuperat teren
in ceea ce priveste bunul mers al
medierii. Chiar daca exista incd din
2006 cadrul legislativ ce reglemen-
teazd acest nou domeniu, respectiv
Legea 192/2006, chiar daca ulterior
auaparut alte reglementari legale ce

I n societatea romaneasca actu-

au completat-o pe prima, chiar dacd
existd Consiliul de Mediere ce are
rolul de a promova medierea, dar si
de a sustine desfisurarea activitdtii
mediatorilor autorizati, inca un s-a
reusit deschiderea “apetitului” po-
pulatiei de a-si dori solutionarea pe
cale amiabild a conflictelor. Cauzele
sunt multiple, nu imi propun acum
analizarea acestora, ci imi doresc sa
pledez pentru educarea pro medie-
re, deziderat la care se poate ajunge
incd de pe bancile scolii.

Reluand, peer mediation repre-
zintd medierea scolara, concept cu
atat mai nou in Romania cu cit mai
este mult pana la asimilarea insdsi
a procedurii mamai-medierea, de
cdtre maturi.

La o sedintd de mediere conflic-
tele dintre parti se solutioneaza in
prezenta si cu ajutorul unei terte
persoane, mediator
autorizat, ce facili-
teazd comunicarea
si aplicd tehnici
adecvate  pentru
detensionarea
acestora,  condu-
cand partile cétre
identificarea unei
solutii avantajoase.

La finalizarea cu |
acord de mediere,
toate partile aflate
initial in conflict
devin castigatoare. |

Peer  mediati-
on este conceptul
adecvat adolescen-
tilor si tinerilor.

Peer mediation
este un concept
educativ, asimilat
in timpul scolii. In

ety, accepting mediation as an

elegant solution for conflict
resolution is equivalent to the
need to change people’s mentality.
There are several ways to achieve
this goal, starting from promot-
ing and explaining mediation
and its advantages, to educating
teenagers in the spirit of this el-
egant way to settle major conflicts.
Peer mediation is the method used
with success in advanced countries
such as USA, Netherlands, Austral-
ia, more recently Italy, in terms of
spreading mediation, the use of this
elegant, discreet, fast, inexpensive
and convenient to all parties meth-
od to solve conflicts of any type.
Directive 52/2008 of the European
Parliament recommends manda-
tory appeal to mediation before

I n the current Romanian soci-

reaching court in certain civil and
commercial matters in EU coun-
tries, taking into account the suc-
cesses won over the years in resolv-
ing disputes of this kind through
mediation, which led to the un-
burdening of justice, to shortening
court hearings and to increasing
satisfaction of both individuals and
companies that understood the
benefits of mediation.

Romania has to reclaim quite
a lot concerning the smooth de-
velopment of mediation. Even if
a legal framework regulating this
new field exists since 2006, namely
Law 192/2006, even if there were
published other legal regulations
that completed the first one, even
if there is a Mediation Council,
whose role is to promote media-
tion, but also to support the activ-
ity of authorized mediators, yet we
haven't managed to open the peo-
ple’s "appetite” for amicable conflict
resolution. Causes are many, I do
not intend now to analyze them,
but I do want to plead for pro me-
diation education, a goal that can
be reached in schools.

Continuing, peer mediation rep-
resents school mediation, a concept

- that is even newer in Romania and
~ much harder the assimilation pro-
| cess of mother mediation itself by

. grown-ups.

vatate in zius 81

At a mediation session, conflicts
between parties are solved in the
presence and the help of a third, au-
thorized mediator, who facilitates
communication and applies appro-
priate techniques to loosen them,
leading parties to a beneficial solu-
tion. When ending in a mediation
agreement, all parties in conflict

5
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peer mediation, certurile, tensiu-
nile, conflictele dintre elevi se de-
tensioneaza de catre cineva de ace-
easi varsta, se solutioneazd de citre
un alt adolescent cu rol de mediator,
pregatit anterior pentru aceastd ca-
litate de citre mediatori-formatori
cu experientd in domeniu si tacticd
pedagogica.

Peer mediation este, deci, mo-
dalitatea de mediere prin care elevii,
sub indrumarea unui coleg de var-
std apropiatd, gasesc impreund, intr-
un mod bine structurat, o solutie de
rezolvare a unui conflict sau ceart.

Sigur, existd voci ce ar putea
spune cd acesta este rolul diri-
gintelui sau al psihologului scolii,
unde acesta existd. Oricum, fie ca
este vorba doar de simple tachi-
ndri intre elevi, sau agresivitate
verbald, mergind pand la agresi-
vitate fizicd, colaborarea dintre ac-
torii educationali: profesori-diri-
ginte, psiholog, parinti este foarte
importantd. In prezent, conflictele
dintre elevi se aplaneazd de citre
aceste persoane, dar de cele mai
multe ori se aplicd pedepse asupra
celor ce sunt implicati in conflict
si tot de cele mai multe ori ado-
lescentii aflati in conflict resimt
frustrdri in urma felului in care
acesta a fost “rezolvat’, frustriri
care, uneori, lasa urme si isi pun,
negativ, amprenta pe personalita-
tea in formare a elevilor.

Totusi peer mediation are succes
in tarile in care se aplicd deoarece,
pe de o parte,

o limbajul folosit de tineri este
unul propriu lor si nu este intot-
deuna accesibil adultilor

o tinerii identifici mai repede si
mai bine natura problemei in
care sunt implicati

o reusesc sa gaseasca mai repede
solutii pentru rezolvarea proble-
mele lor

o dacd sunt bine instruiti, tinerii

nu au nevoie de adulti in rezol-

varea conflictelor lor. Ei pot si

le rezolve singuri, mai bine, mai
repede si mai eficient.

In plus, peer mediation este un
model de educatie prin care elevii
invatd sd devina responsabili pen-
tru comportamentul si actiunile lor.
A accepta asimilarea si aplicarea
acestui concept in scolile din Ro-
mania ar avea mai multe avantaje,
din care se pot identifica, cu usu-
rintd, urmdtoarele:

« ar fi 0 modalitate de a contribui
la cresterea rolului educativ si de
formare, atat pentru viata, in ge-
neral, cat si pentru piata muncii,
in particular, al scolii;

s-ar ajunge la rezolvarea mai ra-
pida si intr-un mod mai adecvat
a conflictelor dintre elevi

s-ar contribui la dezvoltarea abi-
litatilor sociale ale elevilor

s-ar promova un climat mai pla-
cut in scoald

s-ar reduce timpul dedicat men-
tinerii disciplinei in scoli

ar creste securitatea elevilor in
scoli

ar fi o modalitate, extrem de
importantd, dealtfel, de a face
cunoscutd medierea, avantajele
si beneficiile ei ,in direct’, din
adolescentd, iar elevii cu reale
calititi de comunicare, ce ar fi
selectati ca in perioada scolii s
functioneze ca peer mediator, ar
obtine experienta necesard pen-
tru a se dedica acestei noi si de
viitor profesii.

Viitorul unei tiri, al unei natii,
se croieste modeland prezentul. In
ceea ce priveste viitorul medierii in
Romania, din punctul meu de vede-
re, peer mediation ar fi un pas urias
pentru promovarea $i constientiza-
rea avantajelor acestei proceduri. m

ANDA PAUSAN
Mediator autorizat

become winners.

Peer mediation is appropriate
concept for adolescents and young-
sters. Peer mediation is a concept
of education, assimilated during
school. In peer mediation, disputes,
tensions, conflicts between students
are loosened up by someone of the
same age, are settled by another
teenager with a role of mediator,
previously prepared for this role by
trainer mediators with experience
in the field and pedagogical tactics.

Peer mediation is therefore the
mediation by which students, un-
der the guidance of a colleague
close to their age, find together in a
well structured way, a solution to a
conflict or dispute.

Sure, there are voices that might
say that it is the role of form teacher
or school psychologist, where he\
she exists. However, whether it's
just simple teasing between stu-
dents, or verbal aggression, going
to physical aggression, the collabo-
ration between educational actors:
teachers, form teachers, psycholo-
gists, parents is very important.
Today, conflicts between students
are constantly settled by these peo-
ple, but most often punishments
are applied on those who are in-
volved in the conflict and most of
the times adolescents in conflict
experience frustration from how
the conflict was "solved," frustra-
tions that sometimes leaves traces
and puts negative mark on the
emerging personality of students.
Yet peer mediation is successful in
countries where it is applicable, on
the one hand,

+ the language used by young pe-
ople is their own and not always
accessible to adults

+ young people identify faster and
better the nature of the problem

« are able to find solutions to their
problems faster

o if well trained, youngsters do not
need adults in solving their con-
flicts. They can solve by them-
selves, better, faster and more
efficiently.

In addition, peer mediation is an

education model by which stu-

dents learn to become responsible
for their behavior and actions. To
accept the assimilation and appli-
cation of this concept in schools in

Romania would have several advan-

tages, of them very easy to identify:

o it would be a way to help incre-
ase the school’s educational and
training role both for life in ge-
neral and for the labor market, in
particular;

+ Would lead to a faster and more
appropriate resolution in con-
flicts between students
Would help develop the social
skills of students
Would promote a more pleasant
environment in school
Would reduce time spent for kee-
ping discipline in schools
Would increase student safety in
schools
would be, in fact, a very impor-
tant way to make mediation po-
pular, its advantages and benefits
going "on live," in adolescence,
and students with real skills of
communication, who would be
selected in school to act as peer
mediators should obtain the ne-
cessary experience to dedicate
themselves to this new and pro-
mising profession.

The future of a country, a nation,

is tailored by modeling present. As

to the future of mediation in Ro-
mania, from my point of view, peer
mediation would be a huge step for
promotion and awareness on the
benefits of this procedure. "

ANDA PAUSAN
Authorized mediator
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DIVORCE AND MEDIATION

vortului pe calea instantei de

judecata, divortul obtinut prin
procedura medierii poate oferi so-
lutii mult mai avantajoase, de tipul
castig-castig, pentru toate partile
implicate emotional si nu numai,
necesitatea existentei institutiei me-
diatorului in rezolvarea conflictelor
de familie devenind din ce in ce
mai pregnanta si necesara, aspecte
evidente demonstrate pe de o parte
de importanta pe care statul §i insti-
tutiile statale le acorda in societate
cdsdtoriei, familiei si relatiilor de
familie, considerand acest domeniu
ca fiind unul de ordine publicg, iar,
pe de alta parte, stabilind, in acord
cu dispozitiile imperative din mate-
ria protectiei drepturilor copilului,
ca mediatorul trebuie sd urmareas-
cé aplicarea principiului interesului
superior al copilului, care trebuie
sa prevaleze in toate demersurile si
deciziile care privesc copiii.

In conditiile unei justitii sufo-
cate de problemele sale interne, de
reformele si reformarea cu care se
confrunta in ultimii ani; pe de altd
parte, realitatea concreta si excesiv
de aglomeratd de cauze cu care se
confruntd instantele de judecata,
toate acestea pe fondul si in con-
ditiile unei nevoi din ce in ce mai
stringente a societatii de a beneficia
de infaptuirea unui act de justitie
transparent si de calitate, devine
evident cat de greu se poate spune
ca interesul public a fost atins, toc-
mai datoritd imposibilitatii cuanti-
ficarii pozitive a rezultatului activi-
tatii instantelor de judecata .

In aceste conditii, institutia me-
dierii, al carei scop este de a obti-
ne o normalitate in desfagurarea
pentru viitor si in mod deosebit in
etapa post-divort a raporturilor de

S pre deosebire de procedura di-

familie si de a conserva nealterate
relatiile de familie, prin procedurile
si tehnicile specifice medierii (faci-
litare si imbunétatire a comunicarii
dintre partile aflate in conflict, etc.),
prin activitatea sa poate veni sa
completeze actul de justitie, oferind
instantei de judecata direct posi-
bilitatea incuviintarii acordului de
mediere prin care s-au solutionat
toate capetele de cerere principal
si accesorii divortului, institutia
medierii reprezentand o alternativa
mult mai viabila la lipsa sau igno-
rarea acesteia din societate, situatie
in care investirea instantei de catre
parti cu judecarea cauzei ar conti-
nua sd producd aceleasi consecinte
care au determinat si Parlamen-
tul European si adopte Directiva
2008/52/CE din 21 mai 2008 (in-
stante sufocate si aglomerate de
cauze, timp indelungat pana la so-
lutionare, rezultate nesatisfacatoare
pentru parti care conduc invariabil
la prelungirea procesului prin uti-
lizarea cailor de atac ce legea pune
la dispozitie celui nemultumit, taxe
de timbru exorbitante, expunerea
publica a problemelor emotionale

ale partilor, implicarea publicd a

minorilor intr-un razboi care nu le

apartine si pe care nu-l doresc, etc.)

Astfel, partile aflate in pragul di-
vortului si care au si copii minori,
pot obtine desfacerea casatoriei,
dar si solutionarea celorlalte aspec-
te accesorii divortului la mediator,
avantajele rezolvarii prin aceasta
procedura fiind infinit mai multe si
mai benefice pentru parti:

o pastrarea unor relatii sanatoase
pentru viitor intre toti membri
familiei,

« indeplinirea constienta si respon-
sabila a obligatiilor ce le incumba
partilor statutul de parinti,

nlike divorce procedure in
U court, a divorce obtained

through mediation proce-
dure may provide more advanta-
geous win-win solutions, for all
parties involved emotionally and
not only, the need for the institu-
tion of mediator in resolving family
conflicts becoming more and more
striking and necessary. This is prov-
en on one hand by the importance
that state and state institutions give
to marriages, family and family re-
lations, considering this area one of
public policy, and on the other hand,
by the establishment, in agree-
ment with the imperative stipula-
tions in the child rights protection,
that the mediator should follow
the child's best interest principle
which must prevail in all actions
and decisions concerning children.
Given that justice is suffocated by
internal problems, reforms and
reforming process faced in recent
years, and over-crowded reality of
cases pending in courts, all these
in conditions of increasingly needs
for the society to benefit from the
implementation of a transparent
and qualitative act of justice, it be-
comes obvious how difficult one
can say that public interest has been
reached, precisely due to the inabil-
ity to quantify the positive outcome
of the court activity.

In these circumstances, the me-
diation institutions purpose is to
get normalcy underway and par-
ticularly in the post-divorce stage
of the family relationships and
preserve family relationships unal-
tered through specific techniques
and procedures (facilitation and
improvement of the communica-
tion between conflicting parties,
etc.). Mediation can come to com-

plete the act of justice, providing
the court a direct possibility to
consent the mediation agreement
which solved all claims of a divorce,
thus the mediation institution rep-
resents a much more viable alter-
native to the absence or ignorance
of the society, when the court is
invested by parties with cases that
would continue to produce the
same consequences that deter-
mined the European Parliament
to adopt Directive 2008/52/EC of
May 21, 2008 (courts choked and
crowded wiht cases, a long time to
resolution, unsatisfactory results
for parties which invariably extend
the process by using the appeals
that law provides to the dissatisfied
party, exorbitant stamp duty, public
exposure of emotional problems,
the public involvement of minors in
a war that does not belong to them
and they do not want, etc..)

Thus, parties in the brink of a
divorce and who also have minors,
can obtain a divorce, but also a
resolution of remaining issues of a
divorce, at a mediator, the benefits
of the resolution through this pro-
cedure are infinite better and more
beneficial for the parties:
o+ Keeping healthy relationships

between all family members in

the future,

+ Conscious and responsible ful-
fillment of the obligations in-
curred upon the parties by the
parental statute

Transformation of the divorce
procedure in an administrative
formality of separation in fact
and in law, irrelevant in deter-
mining the role that the parties
(parents of minors) must have
in child’s education, training and
material and emotional guidance,
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o transformarea acestei proceduri
a divortului la o formalitate ad-
ministrativa de separare in fapt si
in drept, fard importantd in sta-
bilirea rolului principal pe care
partile (parintii minorilor) trebu-
ie sa-l aibe in cresterea, educarea,
formarea si indrumarea materia-
la si emotionala a copiilor lor,

o congtientizarea partilor ci ac-
ceptarea impunerii de solutii de
ctre o terta persoana sau o en-
titate juridica, in ceea ce priveste
cresterea si educarea propriilor
copii minori reprezinta cea mai
proastd decizie luatd in calitate
de parinti responsabili, in calita-
tea lor de formatori de caractere
si personalitati.

Cu titlu enuntiativ si nu limitativ,
acestea pot fi domeniile apartinind
Dreptului familiei in care se poate
aplica procedura legald ale medierii:
o Desfacerea casatoriei
o DPastrarea numelui dupa incheie-

rea casdtoriei

o Partajarea bunurilor sotilor obti-
nute in timpul casatoriei;

o Exercitiul drepturilor parintesti

o Stabilirea domiciliului copiilor;

o Contributia parintilor la intreti-
nerea copiilor

o Stabilirea programului de vizita-
re si al vacantelor, etc
Procedural, dupa incheierea me-

dierii, acordul de mediere, inscrisul

sub semndturd privatd prin care
partile si-au rezolvat toate capete-
le de cerere, principal si accesorii
divortului, se introduce la instanta
de judecata competenta, pentru in-
cuviintare, nefiind nevoie decat de

o singura infatisare in fata instan-

tei de judecata pentru confirmarea

celor convenite prin acordul de
mediere.

Rezulta, fara doar si poate ca
instanta, luand act de intelegerea
partilor consfintita prin semnarea
acordului de mediere nu mai con-

siderd necesara administrarea de

dovezi, sau acordarea de alte te-

mene pentru pronuntarea asupra
divortului, vointa partilor, liber
exprimata, neviciata, fiind singura

autoritate in masura sa negocieze i

s agreeze solutia cea mai potrivitd

pentru partile aflate in conflict, in-

stanta rezumandu-se numai la a lua
act de ea.

Mai mult, instantele de judecata
devin din ce in ce mai constiente
de rolul institutiei medierii in Ro-
mania §i de aportul sau cu privire
la degrevarea instantelor, in acest
sens conjugandu-se eforturile tu-
turor asociatiilor de magistrati
din Romania, eforturi apreciate si
sustinute de Consiliul Superior al
Magistraturii, in vederea indruma-
rii §i orientarii justitiabililor citre
sesiunea de informare cu privire la
avantajele pe care le ofera solutio-
narea conflictului dedus judecatii
prin procedura medierii.

Alte avantaje?

o procedura de mediere se poate
finaliza prin intelegere totala sau
partiala intr-un timp extrem de
scizut care poate fi, in unele ca-
zuri de 1-2 ore

« confidentialitatea deplina a tu-

turor informatiilor furnizate de

parti in ceea ce-] priveste pe me-
diator este asigurata

asigurarea unui cadru intim in

care se desfisoard sedintele de

mediere astfel incat partile nu
sunt tinute pentru expunerea in
public a problemelor intime, per-
sonale, lucru care nu este posibil
in cazul sedintelor publice din
cadrul instantei de judecatd

costuri scazute in ceea ce priveste
incuviintarea de instanta a acor-
dului de mediere (taxe de timbru
restituite, daca au fost platite
de parti in situatia introducerii
cererii de divort anterior recur-
gerii la mediere si aici vorbim

o Awareness of the parties that im-
posing a solution by a third per-
son or a legal entity, in terms of
upbringing and educating their
minor children represents the
worst decision taken as a respon-
sible parent, as trainers of their
characters and personalities.

At a declarative and not limited
level, here are the areas belonging
to the Family law where the legal
procedure of mediation can be ap-
plied to:

+ Divorce

o Keeping the name after marriage

« Share of spouses’ assets acquired
during marriage

o Exercise of parental rights

o Establishment of children’s resi-
dence

o The contribution of parents to
child support

o Establishing visitation program
and vacations, etc.

Procedurally, after the media-
tion concludes, the agreement, a
document under private signature
by which the parties have resolved
all claims, is submitted to the com-
petent court for agreement, being
needed only one hearing before
the court to confirm what has been
agreed in the mediation agreement.

Thus, undoubtedly, the court be-
ing informed on the parties’ agree-
ment, no longer considers the
necessity to bring in evidence or

give other hearing terms for ruling
on the divorce, as the parties’ will,
freely expressed, uncorrupted, is
the only authority able to negotiate
and agree the best solution for the
parties in conflict, the court only
taking note of it.

Moreover, courts are becoming
increasingly aware of the role of
mediation institution in Romania
and its contribution to relieving
the courts, in this regard combin-
ing the efforts of all magistrates
associations in Romania, efforts
appreciated and supported by the
Superior Magistracy Council, for
guiding and directing litigants to
the information session on the ben-
efits of mediation procedure.

Other advantages?

mediation procedure can be
completed through a full or par-
tial agreement in a extremely low
time, 1-2 hours in some cases
full confidentiality of all infor-
mation provided by the parties
in what concerns the mediator is
provided

o providing a private framework in
which the mediation sessions are
held, so there is no public expo-
sure of private issues, which is not
possible at public hearings in court
low costs in connection to the
court approval of the mediati-
on agreement (refunded stamp
duties, if the parties paid them

mm
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in principal de acele cereri care

se taxeaza la valoare si ale caror

cuantumuri sunt foarte mari)

o onorarii mai mult decat decen-
te ale mediatorilor, in raport cu
celelalte categorii de profesii li-
berale
Si aceste sunt numai citeva din

multitudinea de avantaje pe care le
ofera medierea societdtii romanesti
in acest moment, ca alternativa
echilibrata si ancorata bine in reali-
tate, chiar daca la inceput de drum,
la procedura judiciard greoaie, cos-
tisitoare si inflexibila pe care o ofera
instantele judecitoresti.

Medierea si mediatorii pot fi o al-
ternativa vie si viabila care sa aducd
o atitudinea pozitiva, europeand in
domeniul solutionarii conflictelor
pe cale amiabila.

Oamenii au nevoie de solutii care
sd dureze in timp si care sa consoli-
deze relatiile interumane.

Din acest motiv medierea si
mediatorii pot si-si aducé aportul
lor profesional prin activitatea lor
desfasurata in conditii de maxima
calitate umang, in conditii de neu-
tralitate, impartialitate §i confiden-
tialitate aga cum impun de altfel
si dispozitiile imperative ale art. 1,
alin. (1) din legea 192/2006 privind
legea medierii, cu modificarile si
completarile ulterioare, dar si in
baza normelor juridice din actele
normative aplicabile in materie din
dreptul intern si dreptul comunitar,
prevederilor din Codurile romén si
european de conduita pentru medi-
atori, la care se pot adduga, reguli
de transparenta, responsabilitate,
profesionalism orientare catre ce-
tateni impuse de propria constiinta
profesionala a mediatorilor. "

CocIru-ANGHEL Ropica
Mediator autorizat - Prahova

DESPRE MEDIERE

when requesting for divorce be-
fore mediation, and we speak
here mainly about those requests
that are charged depending on
the value, whose amounts are
very large)

+ fees more than decent practiced
by mediators, compared to other
categories of free professions
And these are just some of the

many advantages mediation of-

fers to the Romanian society at
this moment, as a balanced and
well anchored in reality alter-
native, even though it is only
the beginning, to the cumber-
some, costly and inflexible judi-
cial procedure that courts offer.

Mediation and mediators can be a

viable alternative to bring a positive

European attitude, in the area of

amicable conflict resolution.

People need solutions that last
in time and strengthen human re-

medierea, tehnica si arta

lationships.

For this reason, mediation and
mediators can bring their profes-
sional contribution through their
work carried out in conditions of
maximum human quality, in con-
ditions of neutrality, impartiality
and confidentiality, as required by
the mandatory rules of art. 1, para-
graph. (1) of Law 192/2006 on me-
diation law, as amended and com-
pleted, but also based on the legal
standards of the applicable norma-
tive acts of internal and Community
law, the provisions of the Romanian
and European codes of conduct for
mediators, which are added rules
of transparency, responsibility, pro-
fessionalism, orientation towards
citizens imposed by mediators’ own
professional conscience. "

CocIru-ANGHEL Ropica
Authorized mediator - Prahova

ABOUT MEDIATION

“Somnul ratiunii naste mongtri”
Francisco Goya

A . . .
ntre societatea, respectiv exis-
I tenta umana si procesul comu-
nicdrii existd o relatie de stransa
dependenta si interactiune. Proce-
sul comunicarii joacd un rol major
in viata cotidiana a fiecarei persoa-
ne, incepand cu cele mai simple si
continuand cu cele mai complexe
activitati pe care aceasta le desfa-
soard - lipsa comunicdrii naste li-
tigii (divergente). Rezolvarea prin
mediere, conduce partile spre o
intelegere rationald, subliniindu-se

teni, necesitd apelarea la numeroase
tipuri de comunicare, care poate
fi verbala si nonverbald; la randul
sdu comunicarea verbald poatind fi
oral si scrisd. Comunicam pentru
a ne transmite ideile, sentimentele,
emotiile, parerile, pentru a influen-
ta, pentru a ne corela intre noi rezul-
tatele muncii, pentru a socializa etc.
De asemenea existd numeroase di-
ferente intre “a spune” si “a comunica”
sau intre “a auzi” si “a asculta’. “A spu-
ne” este un proces intr-un singur sens,
far “a comunica” presupune transfer
de informatie in ambele sensuri.
Réspunsul receptorului la mesa-

“The sleep of reason produces monsters”
etween society, namely hu-
man existence and the com-

Francisco Goya
B munication process, there is

friends, requires the use of many
types of communication, which can
be verbal and nonverbal; in its turn
verbal communication can be oral
and written.

We communicate to send out our

contributia fiecdrei parti - jude- jul transmis ne demonstreaza daca

a tight relationship of dependence ideas, feelings, emotions, opinions,
and interaction. The communica- to influence ourselves, to make cor-
tion process plays a major role in relations about the results of our
daily life of every person, from the work, to socialize, etc..

simplest to most complex activities ~ Also there are many differences
that a person is involved in - lack of between "telling" and "communi-
communication gives birth to dis- cating” or between "hearing" and
putes (disagreements). Resolution 'listening". "To say" is a process in a
through mediation leads parties to single direction, while "communi-
a rational understanding, empha- cate" means transfer of information
sizing the contribution of each par- in both directions.

cand rational si deschis, insd nece-

dand niciodaté in fata presiunii.
Chiar si o activitate simpla cum

este socializarea in grupul de prie-

acesta a fost bine inteles. Reactia
respectivd se numeste feedback si
incheie cercul comunicarii deoare-
ce receptorul, la randul sau, codifica

portal

- judging rationally and openly,
yet never giving up to pressure.
Even a simple activity, such as

The answer of the receiver to
the message transmitted proves
whether it was well understood.

socialization within the group of That reaction is called feedback and

activati T domenun Jurar =y ~—

segment?

Daca mediati, decattirnp sicefdde
for

5p I,
altceva, de cat timp?
Care sunt asteptarile dumneavoastra
cu privire la acest curs si cum definiti
succesul? Si in cele din urma

Cand sgnten imglemti intr-un conflict



10

medierea, tehnica si arta

o informatie (raspunsul la mesaj) si
o comunicd transmititorului. In
procesul comunicarii, normalitatea
constd in alternanta rolurilor: re-
ceptorul devine transmitator si in-
vers (exceptia constand in monolog
sau asa zisele discutii retorice).

Mijlocele de care o persoana se
foloseste pentru a comunica sunt
aproape infinite: televiziune, radio,
mp3-uri, ziare, cirti, discutii, intru-
niri, gesturi, ticerea etc.

In societatea umand comuni-
carea este unul din fenomenele de
neevitat. Suntem parte a unei lumi
care face absolut zilnic apel la cu-
vantul vorbit (comunicarea orald),
comunicarea electronica (atét orald
ct si scrisd), comunicarea nonver-
bald si forma tiparita.

Nevoia unei comuniciri efective
si eficiente nu are un caracter de
noutate. Necesitatea de a dobandi
anumite indeméandri in comunica-
re a fost recunoscutd de secole si
aspectele prezentate in continuare
vor sugera atit acest lucru cét si
faptul ca inclusiv in prezent acestei
necesitdti i este acordatd o mare
importanta.

Medierea are caracter voluntar,
deci nu trebuie sa fie, in principiu,
obligatorie. Se admite cd medierea
este un mod alternativ de solutio-
nare a conflictelor, pe care fiecare
parte trebuie sa-1 aleaga in mod li-
ber, fara sa fie constransa in vreun
fel (inclusiv prin norma de drept).
Exista studii care aratd cd, daca
medierea este impusd, ea poate da
nagtere unor acorduri care nu sunt,
in mod necesar, rodul unei decizii
consensuale. Asemenea acorduri
sunt susceptibile de a fi mai putin
durabile si, deci, de a nu realiza sco-
pul medierii.

Procedura medierii este de fapt o
procedura a negocierii principiale:
intransigenta fata de criterii si ma-
leabild cu oamenii. In mediere nu

se folosesc trucuri sau imagini false.
Sustinerea cu putere a intereselor,
de oricare dintre parti, nu inseamna
opacitate fatd de punctele de vedere
ale celorlalti.

Mediatorul nu poate si hotaras-
cd asupra rezolvérii conflictului, asa
cum face arbitrul sau judecatorul,
ci mediaza intre punctele de vedere
contrare astfel inct ele sa devina
cat mai apropiate cu putinta in sco-
pul elimindrii starii de conflict; sau,
altfel spus, mediatorul ajutd partile
sa negocieze pentru ca acestea sd
ajunga la o intelegere prin propriile
forte, care are, astfel, toate sansele
sa constituie o solutie eficientd si
durabila.

Cuvintele nu sunt singurele mij-
loace prin care comunicim. De
multe ori este mai important cum
spunem decét ce spunem. De multe
ori suntem in situatia sd auzim

“Nu-mi place tonul pe care vor-
besti”

sau, constatam ca:

“Cineva ne aprobd, fard a sti de
fapt despre ce vorbim.”

Deducem asta din gesturi, mi-
micd sau miscdrile partenerului.
Comunicarea nonverbald repre-
zintd mesaje sau grupuri de mesaje
transmise voluntar sau indepen-
dent de vointa noastra, ce nu sunt
transmise in codul cuvintelor si
pot fi conexe unor cuvinte pe care
in paralel le spunem sau auzim sau,
independent de acestea. Studiile
indica faptul cd oamenii isi petrec
aproximativ 75% din timpul de
munca comunicand.

Comunicarea poate fi realizatd ca
proces prin intermediul mai multor
forme: intocmirea de documente
de afaceri, inclusiv scrisori, memo-
randumuri, rapoarte; discutii, con-
vorbiri, inclusiv interviuri, intruniri,
prezentatii publice si interactiuni
zilnice la un nivel mai mult sau
mai putin formal; tehnoredactare

completes the circle of communi-
cation as the receiver, in his turn,
encodes information (response to
the message) and communicates it
to the transmitter. In the communi-
cation process, normality consists
in alternating roles: the receiver
becomes transmitter and the other
way around (exception is the mon-
ologue or the so-called rhetorical
discussions).

The means by which a person
communicates are almost infinite:
television, radio, mp3, newspapers,
books, meetings, gestures, silence, etc.

Communication in human soci-
ety is one of the inevitable phenom-
ena. We are part of a world that uses
daily the word “speak” (oral com-
munication), electronic communi-
cation (both oral and written), non-
verbal and printed communication.

The need for effective and effi-
cient communication is not a nov-
elty. The need to acquire some skills
in communication has been recog-
nized for centuries and the issues
presented below will suggest both
this and the fact that even today
this need is given great importance.

Mediation is voluntary, so in
principle, it should not be compul-
sory. People admit that mediation
is an alternative dispute resolu-
tion, that each must freely choose,
without being constrained in any
way (including by the rule of law).
There are studies showing that if
mediation is imposed, it can lead
to agreements which are not neces-
sarily the result of consensual deci-
sions. Such agreements are likely to
be less durable and therefore do not
achieve the role of mediation.

Mediation procedure is actually
a procedure of principled negotia-
tion: intransigent with criteria and
soft with people. Tricks or false im-
ages cannot be used in mediation.
Strong support for interests, from

any of the parties, does not mean
opacity for the others’ views.

The mediator could not decide
over the resolution on conflict, as
does the judge but mediates the
contrary views so that the parties
themselves could become as close
as possible to eliminate the state of
contlict, or, in other words, the me-
diator helps the parties to negotiate,
in order to reach an agreement by
own forces, which thus has every
chance to become an efficient and
durable solution.

Words are not the only means
by which we communicate. Many
times it is more important how we
say than what we say. Many times
we hear:

"T do not like the tone you use”

Or we notice that

“Someone approves us, without ac-
tually knowing what we speak about.”

We presume this from gestures,
mimicry or partner’s movements.
Nonverbal communication repre-
sents messages or groups of mes-
sages transmitted voluntarily or in-
dependently of our wish, which are
not transmitted in words code and
can be related to words that we say
or hear in parallel or independently
of them. Studies indicate that peo-
ple spend approximately 75% of
their working time communicating.

Communication can be done as a
process through various forms: the
preparation of business documents,
including letters, memoranda, re-
ports, discussions, conversations,
including interviews, meetings,
public presentations and daily in-
teractions at a more or less formal
level; typing and telecommunica-
tions; behavior, including how a
person shakes hands, presentation
during an interview, how that per-
son dresses, talks, moves. Anything
can be a potential message.

Nonverbal signals are of particu-
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si telecomunicatii; comportament,
inclusiv modul in care o persoana
"da" mana, isi ocupd locul in timpul
unui interviu, se imbraci, vorbeste,
se misca. Orice poate fi un potenti-
al mesaj; o persoand nu poate si nu
comunice.

Semnalele nonverbale sunt de o
importantd deosebita pentru cel ce
le receptioneazi. Ele constituie un
feed back voluntar sau involuntar al
celui ce le emite.

Albert Mehrabian in 1969 ficand
cercetdri asupra impactului com-
ponentelor mesajului oral asupra
receptorului de semnal, a ajuns la
concluzia cd ponderea efectelor este
urmdtoarea:

o cuvintele: - sub 10%;
« tonul vocii: - 40%;
o gesturi: - peste 50%.

Semnalele nonverbale pot intari
sau contrazice componentele ver-
bale. In cazul in care constatim un
astfel de conflict suntem inclinati
sd acorddm credibilitate mesajului
nonverbal. Exceptia de la aceste re-
guli o constituie persoanele cu ca-
pacitate de disimulare educatd sau
nativd: DISIMULARE: a ascunde
adevirata fatd a unui lucru, a unei
situatii etc. (dandu-i o aparentd in-
seldtoare); Actiunea de a disimula
si rezultatul ei; camuflare; mascare;
inchis, fals, ascuns privirilor, ipocrit
- din franceza: dissimuler, lat. dissi-
mulare. Chiar atunci cand nu scri-
em sau vorbim noi totusi comuni-
cam ceva, uneori neintentionat.

Ca eveniment de ultimd ord cu
relevantd pentru mediere, aduc
in atentie cursul sustinut de ctre
Asociatia Internationald de Arbitraj
(AIA), in colaborare cu Universi-
tatea din Warwick si Universitatea
din Bruxelles (HUB). The Euro-
pean Mediation Training for Prac-
titioners of Justice (EMTPJ]) Cen-
trul european de formare pentru
practicantii din Justitie (EMTP]) a

organizat cu succes in perioada 5 +
17 septembrie 2011. In urma suc-
cesului realizat de EMTPJ 2010, a
fost inerentd stabilirea urmatoarei
sesiuni de formare si pregatire a
mediatorilor. Cursul EMTPJ a fost
0 sesiune incitantd, informativé si
interesantd, care a durat de la 9:00
la 18:00 in fiecare zi cu exceptia du-
minicii (11 septembrie 2011). Di-
versitatea intalnirii a fost subliniata
de prezenta a 17 participanti prove-
nind din 13 tari diferite, precum si
a lectorilor care detin o experienta
variatd in mediere cuprinzand toate
jurisdictiile de pe glob.

Cu relevanta in actualitatea eco-
nomico-sociala a vremurilor noas-
tre este codul european de condu-
itd pentru mediatori. Acest Cod de
conduitd stabileste un numar de
principii pe care mediatorii indivi-
duali se hotarasc in mod voluntar
sd le urmeze prin propria responsa-
bilitate. Acesta se intentioneaz a fi
aplicabil tuturor tipurilor de medi-
ere, in materie civild §i comerciald.

De asemenea, un astfel de anga-
jament poate fi facut si de organiza-
tiile care furnizeazd servicii de me-
diere prin solicitarea de a respecta
Codul adresat mediatorilor care
activeazd sub auspiciile respectivei
organizatii.

Organizatiile au ocazia de a pune
la dispozitie informatii privind
masurile luate pentru a sprijini
respectarea codului de citre medi-
atorii individuali prin training, eva-
luare si monitorizare, de exemplu.
In vederea scopurilor Codului, Me-
dierea este definitd ca fiind orice
proces in care doud sau mai mul-
te parti sunt de acord cu numirea
unei a treia parti - de aici inain-
te ,mediatorul” - pentru a ajuta
partile la rezolvarea unei dispute
ajungand la o intelegere fira ad-
judecare i indiferent de modul in
care este numit acest proces sau
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lar importance for people who re-
ceive them. They are a voluntary or
involuntary feedback for the issuer.

Albert Mehrabian, in 1969, while
researching the impact of oral mes-
sage components on the signal re-
ceiver reached the conclusion that
the effects have the following dis-
tribution:

o words: - bellow 10%;
« tone of voice: - 40%;
o gestures: - over 50%.

Nonverbal signals can reinforce
or contradict the verbal compo-
nents. If we notice such a conflict,
we tend to give credibility to non-
verbal message. The exception to
this rule is represented by the people
with an educated or native capacity
of concealment. Concealment: to
hide the true face of something, of a
situation etc.. (giving a deceptive ap-
pearance), Action and the outcome
of concealing, camouflage, dark,
fake, hidden, hypocritical - from
French: dissimuler, lat. dissimulare.
Even when we do not write or speak
we still communicate something,
sometimes unintentionally.

As the latest event relevant to
mediation, I highlight the course
held by the International Arbitra-
tion Association, in collaboration
with the University of Warwick and
University of Brussels (HUB). The
European Mediation Training for
Practitioners of Justice (EMTP))
successfully organized between
September 5 to 17, 2011 a training
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course for mediators. The EMTP]
classes were exciting, informative
and interesting, and lasted from
9:00 to 18:00 every day except Sun-
day (September 11, 2011). Diversity
of the meeting was highlighted by
the presence of 17 participants
from 13 different countries and lec-
turers who have varied experience
in mediation including all jurisdic-
tions in the world.

Truly relevant in the economic
and social reality of our time is the
European Code of Conduct for Me-
diators. This Code of Conduct sets
out a number of principles which
individual mediators voluntarily
decide to follow through their own
responsibility. It is intended to be
applicable to all types of mediation
in civil and commercial matters.

Also, such a commitment can be
made by the organizations provid-
ing mediation services by asking
the mediators who operate under
that particular organization to re-
spect the code.

Organizations have the oppor-
tunity to provide information on
measures taken to support the
compliance with the code by indi-
vidual mediators through training,
evaluation and monitoring, for
example. For the purposes of the
code, mediation is defined as being
any process where two or more par-
ties agree to appoint a third party -
hereinafter "the mediator" - to help
them resolve a dispute by reaching
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felul in care se face referire de obi-
cei la acesta in fiecare stat membru.
Aderarea la acest Cod se face fird
vreun prejudiciu la legislatia natio-
nala sau contrar regulilor ce regle-
menteazd profesiile individuale.
Relatiile interpersonale (gradul
de afectiune sau indiferenta) si sis-
temul social - determind in buna
masurd stilul de comunicare al
unui individ. Fiecare trateazd alte
persoane corespunzitor modului
in care percepe relatia sa cu acestea.
Membri familiei, prietenii apropi-
ati, simplii amici, colegii de mun-
cd, superiorii, diversele cunostinte,
ofiterul de politie, etc. au fiecare un
anume efect asupra modului de co-
municare al unei persoane.
Mediatorul investit cu solutiona-
rea unei divergente sau conflict ge-
nerat de lipsa de comunicare dintre
doud sau mai multe pérti, trebuie

sa stdpaneascd si sd pund in practi-
cd arta comunicarii, chiar si atunci
cand pirtile filtreaza (ascund sau
mint) in mod deliberat informatii
si motivatii referitoare la geneza si
evolutia litigiilor deduse solutiona-
ril. Secretele unei bune medieri, nu
sunt scrise in volumul doi sau trei
ale cursurilor postuniversitare, dar
aprofundarea psihologiei relatiilor
interumane poate sta la baza suc-
cesului multor medieri. Gradul de
accesare la aceastd metodd este dat
de nivelul de suportabilitate la care
se afld partile aflate in conflict si de
intensitatea dorintei de a iesi sau nu
din conflict. "

CAISIN LEONIDA
“Dacd oamenii si-ar citi gandurile

unii altora, legaturile dintre ei nu ar
mai fi posibile” - Jan Hus

MEDIEREA — TEHNICA SI ARTA
ASAOFI?

an agreement without adjudication
and regardless of how this process
is called or how it is usually referred
to in each Member State.

Association to the Code brings
no prejudice to the national legis-
lation and is not against the rules
regulating individual professions.
Interpersonal relations (degree of
affection or indifference) and the
social system - largely determines
an individual's communication
style. Each person treats others
depending n how he/she perceives
the relationship with them. Family
members, close friends, ordinary
friends, colleagues, superiors, vari-
ous acquaintances, the police of-
ficer, etc.. all have a certain effect on
how a person communicates.

The mediator empowered with
the resolution of a dispute or con-
flict arising from lack of communi-

cation between two or more parties
needs to master and implement the
art of communication, even when
the parties deliberately filter (hide
or lie) information and motiva-
tion on the origins and evolution
of dispute. The secrets of a good
mediation are not written on vol-
ume two or three of the after gradu-
ationcourses, but deepening the
psychology of human relationships
can be the basis of many success-
ful mediations. The level of access
to this method is given by the level
of affordability for the parties to the
conflict and the intensity of their
desire to quit or not the conflict. m

CAISIN LEONIDA
“If people read each other’s

thoughts, links between them would
no longer be possible” - Jan Hus

MEDIATION — TECHNIQUE AND ART
IS IT TRUE?

entru publicul romanesc si
nu numai, medierea este un

concept nou, fiind preluat ca

profesie ce solicita precizie, rigu-
rozitate, exactitate si minutiozitate
indispensabile profesiilor tehniciste,

un model viabil de solutionare a dar si suplete, inventivitate, talent
conflictelor din legislatia altor state creativitate, spirit vizionar, daruire
cu experienta in domeniu. Datori- si respect fata si sine si fata de altii,
ta faptului ca termenul pare foarte virtuti atat de necesare artelor.
cunoscut si familiar aproape ca nu  Trebuie de la inceput remarcat ca
exista persoana care sa recunoasca medierea nu este o profesie care te
faptul ca nu stie totul despre medie- “scapa” de somaj sau care iti asigura
re. Este si motivul pentru care titlul satisfactii materiale ori financiare
revistei MEDIEREA ~-TEHNICA SI deosebite. In aceasta profesie tre-
ARTA starneste nedumerire sau un buie sa fii impins de dorinta de a
zambet ingaduitor fiind considerat te pune la dispozitia semenilor, din
de unii putin infatuat, putin exage- iubire de oameni si din convingerea
rat, putin deplasat, iar pentru cei ca estiin masura sa-iajuti sa fie mai
sceptici - putin neadevarat. bine pentru ei si pentru altii
Excluzand pe cei care au prega-  Desi Legea 192/2006 nu restric-
tirea in domeniu, putini sunt cei tioneaza accesul in profesia de
care apreciaza Medierea ca fiind o mediator pe criterii de pregatire

medierea

not only, mediation is a new
concept, being taken over as
a viable model for solving conflicts
from the legislation of other coun-
tries with experience in the field.
Due to the fact that the term seems
well known and familiar, there is
almost no person to admit he/she
does not know everything about
mediation. It is also the reason why
the magazine’s title, MEDIATION
technique and art stirs confusion or
an indulgent smile, some consider-
ing it a bit perky, a little exaggerated,
a little unsuitable, and for the skep-
tics — a bit untrue.
Excluding those trained in the
field, few are those who appreci-
ate mediation as a profession that

F or the Romanian public and

requires precision, rigor, accuracy
and thoroughly indispensable for
technical professions, but also flex-
ibility, innovation, talent, creativ-
ity, visionary spirit, dedication and
self-respect and respect for others,
virtues that are so necessary to arts.

It should be noted from the be-
ginning that mediation is not a pro-
fession that "saves" you from unem-
ployment or assures great financial
or material satisfaction. In this
profession you have to be pushed
by the desire to make yourself avail-
able to others, out of love for people
and the belief that you are able to
help them be better for themselves
and for others.

Although Law 192/2006 does
not restrict access to the mediator




profesionala fiind acceptate persoa-
nele cu studii superioare indiferent
de domeniul de pregatire, trebuie
sa avem convingerea ca vor deveni
adevarati profesionisti in domeniu
doar cei care au inclinatii, aptitu-
dini sau mai simplu spus, cei care au
“chemare” pentru aceasta profesie.

Ca in orice profesie tehnica sau
artistica cea de mediator solicita o
serie de aptitudini sau calitati intre
care pot aminti:

Capacitatea de a invata cu
usurinta tehnicile de negociere si
mediere, pentru formarea unor de-
prinderi si priceperi in analiza con-
flictelor, in pregatirea, organizarea
si conducerea procedurilor de me-
diere, in conceperea si elaborarea
documentelor necesare etc.

Aptitudinea de a lucra cu oa-
menii care presupune o justa si
corecta intelegere a nevoilor, idea-
lurilor, aspiratiilor sentimentelor si
trairilor semenilor nostri precum
si capacitatea de a-i apropia, de a-i
asculta si a le schimba conceptiile,
atitudinile si comportamentele. De
aceea mediatorul trebuie sa fie sta-
ruitor, rabdator, plin de solicitudine
si intelegere fata de partile mediate
chiar daca acestia isi formuleaza cu
dificultate cererile sau pretentiile.
Aceasta aptitudine prsupune o sta-
panire de sine de exceptie, mult tact,
rabdare, respect al demnitatii, soli-
daritate cu necazurile si suferintele
oamenilor.

Aptitudinea de a lucra cu oa-
menii se transmite partial genetic,
partial prin scolarizare, dar in mare
parte se formeaza in relatiile de
munca cu cetatenii. Este de fapt si
motivul pentru care afirm ca cei cu
experienta in munca cu publicul au
mai multe sanse de a deveni buni
mediatori daca au si trasaturi ca-
racteriale deosebite.

Empatia e aptitudinea indispen-
sabila mediatorului deoarece el tre-

buie sa se transpuna in psihologia
altei persoane, sa “intre in pielea”
interlocutorului, sa patrunda cog-
nitiv si afectiv in cadrul intern de
referinta al partenerului de dialog
pentru a intelege mai bine interesul,
atitudinea sau comportamentul sau.
Aceasta aptitudine presupune cu-
noastere si intuitie bazate pe o ex-
perienta sociala care permit apro-
pierea sau indepartarea de oameni,
simpatia ori antipatia acestora.

Persuasiunea este o alta calitate
care trebuie sa defineasca perso-
nalitatea mediatorului. Arta de a
sfatui si a convinge reprezinta cheia
de bolta atat in promovarea medie-
rii cat si in finalitatea ei. In functie
de interlocutor, mediatorul trebuie
sa aiba disponibilitati atat in abor-
dare afectiva cat si in cea logica
prin argumente care sunt adresa-
te spiritul,sentimentelor, trairilor
afective, etc. si argumente care se
adreseaza segmentului rational al
personalitatii.

Capacitatile comunicationale sau

“arta de a comunica’ reprezinta de

fapt chintesenta profesiei de medi-
ator . Asemeni unui actor care pe
scena prin vorbire, tonalitate, pauze,
timbre, dar si prin gestica, mimica,
pozitie. etc, convinge spectatorii,
tot asa mediatorul folosind calitatile
comunicationale poate sa transmita
partilor participante la mediere in-
crederea si curajul de a se destainui,
de a dialoga pentru gasirea unor so-
lutii reciproc acceptate.

Arta de a tacea sia asculta. Afirm
cu tarie ca aceasta este o adevarata
arta intr-o perioada in care se spu-
ne ca “vorbim cu totii si nu mai as-
culta aproape nimeni”. Mediatorul
trebuie sa stie sa taca si sa asculte
activ, sa nu intrerupa discutia ci
doar sa o faciliteze. Prin gestica,
mimica expresii aprobatorii, medi-
atorul trebuie sa incurajeze prezen-
tarile partilor pentru o intelegere

profession on professional training
grounds, there being accepted per-
sons with higher education regard-
less of their training, we must have
confidence that true professionals
will become only those who have in-
clinations, skills or simply said, those
who have a "call" for this profession.

As in any technical or artistic
profession, the mediator profession
requires a series of skills or qualities,
among which we mention:

The ability to easily learn the
negotiation and mediation tech-
niques, in order to form some skills
in conflict analysis, in preparation,
organization and management of
mediation procedure, in conceiving
and drafting the necessary docu-
ments, etc.

The ability to work with people,
which requires a fair and accurate
understanding of the needs, ideals,
aspirations, feelings of fellows and
ability to bring them close together,
to listen and change their con-
ceptions, attitudes and behaviors.
Therefore the mediator must be per-
sistent, patient, full of solicitude and
understanding for the mediated
parties even if they formulate their
requests or demands with difficulty.
This skill implies an exceptional
self-control, tact, patience, respect
of dignity, solidarity with the sor-
rows and sufferings of people.

The ability to work with people is
partly genetically transmitted, part-
ly acquired by training, but mostly
it forms within labor relations with
citizens. It's actually the reason why
I say that those with experience in
working with the public are more
likely to become good mediators, if
they also have special character.

Empathy is the indispensable
ability for a mediator because he/
she needs to translate him/herself
into another person's psychology,
to be in other people’s shoes, to en-
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ter cognitively and affectively with-
in the inner of the dialogue partner,
to better understand his/her inter-
ests, attitudes or behavior. This skill
requires knowledge and intuition
based on a social experience that
allows getting close or straying peo-
ple, their sympathy or antipathy.

Persuasion is another quality that
should define the personality of the
mediator. The art to advise and per-
suade represents the cornerstone
both in promoting mediation and
in its finality. Depending on the
speaker, the mediator must have
skills both in actual and the logic
approach through arguments that
are addressed to the spirit, emo-
tions, feelings, etc.. and rational ar-
guments that address the segment
of personality.

Communicative skills or "the
art to communicate” is actually the
quintessence of the mediator pro-
fession. Like an actor on stage, who
convinces the audience by speak-
ing, tone, pauses, timbre, but also
by gestures, mimics, position. etc.,
the mediator, using communicative
skills, can convey parties to me-
diation confidence and courage to
confess, to dialogue in order to find
mutually acceptable solutions.

The art of remaining silent and
listen. I firmly say that this is a true
art in a time when "we all talk and
almost no one listens." The media-
tor needs to know to remain silent
and listen actively, not interrupt-
ing but facilitating discussions.
Through gestures, mimics, ap-
proving expressions, the mediator
should encourage parties to better
understand situations.

Ability to elaborate and ask ques-
tions is necessary due to the fact
that the mediator’s work implies
mainly search, research, clarifica-
tion. Questions target a wide range
of areas and situations that require
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corecta a situatiilor.

Aptitudinea de a elabora si a
adresa intrebari se impune datori-
ta faptului ca munca mediatorului
este, in mare parte una de cautare,
de cercetare, de clarificare. Intreba-
rile vizeaza o paleta extrem de larga
de domenii si situatii lucru ce soli-
cita o foarte buna pregatire de cul-
tura generala. Mediatorul trebuie sa
fie constient ca intrebarea consti-
tuie energia care sparge zagazurile
neadevarului, facand ca adevarul sa
iasa la lunina.

Deosebit de importanta pentru
succesul medierii ramane manie-
ra in care sunt adresate intrebarile
intrucat ele pot inhiba, deranja sau
sugestiona.

Dintr-o succinta si rapida pre-
zentare a catorva aptitudini ori ca-

litati care trebuie sa caracterizeze
personalitatea si comportamentul
unui mediator de succes putem les-
ne sa stabilim, fara teama de a gresi,
ca profesia de mediator este pe de
o parte TEHNICA, iar pe de alta
parte ARTA

Trebuie sa fim constienti ca viito-
rul in medere va apartine celor care
dovedesc spirit si comportament
tehnicist, dar fac totul cu multa
placere, cu multa daruire ridicand
totul la rangul de arta spre surprin-
derea si satisfactia semenilor nostri.

Nu-mi ramane decat sa salut ini-
tiatorii si truditorii revistei MEDI-
EREA TEHNICA SI ARTA si sa le
urez mult succes. "

CANDEA CONSTANTIN
Mediator Campina

_ROLUL ACTIV AL JUDECATORULUI
IN RECOMANDAREA SOLUTIONARII
LITIGIILOR PRIN MEDIERE

a good general knowledge. The
mediator must be aware that the
question is the energy that breaks
the dams of falsehood, causing the
truth to surface.

Particularly important for the
success of mediation remains the
manner in which questions are ad-
dressed because they can inhibit,
annoy or suggest.

Given
this  short
and  quick

overview of
some skills
or qualities
that  must
characterize
the person-
ality  and
behavior of

a successful mediator, we can easily
establish, without fear of mistake,
that the profession of mediator is a
technique on one hand, and art on
the other.

We must be aware of the fact that
future of mediation will belong to
those proving technical spirit and
behavior, but who make everything
with great pleasure, with a lot of
dedication, raising everything at art
rank, to the surprise and satisfac-
tion of our fellow people.

All left for me to do is to salute
the initiators and the hard work-
ers for the magazine MEDIEREA
TEHNICA SI ARTA and wish them
success! |

CANDEA CONSTANTIN
Mediator Campina

JUDGE’S ACTIVE ROLE
IN RECOMMENDING LITIGATION
RESOLUTION THROUGH MEDIATION

eoria solutiondrii litigiilor si
mai ales a managementului

rea si circumscrierea ideii de conflict.

In principiu, in fata unui conflict
aparut intre diferite parti, se pot

de a trata cu acesta:

Conlflictul apare ca o situatie in o ignorarea acestuia;
care interesele mai multor persoane o uzul fortei sau al oricarei alte me-

se opun in asa fel incét este impo-

sibil ca toate aceste interese si fie o

satisficute.

In vederea solutionarii si a unei
gestiondri eficiente a conflictelor
rezultdnd din relatiile contractuale
aparute intre diverse persoane sau
societati comerciale, au fost emi-
se mai multe teorii si de-a lungul
anilor au fost gasite mai multe so-
lutii pentru acestea, in functie de
gravitatea acestora si de interesele
implicate.

tode coercitive;

o tratare procedurala a acestui
conflict ghidata fie de interese-
le partilor, fie de principiile de
drept aplicabile. Tratarea proce-
durald a conflictului presupune
negocieri directe intre parti, im-
plicarea unei a treia parti ca me-
diator si in final, in cazul in care
nu se ajunge la o intelegere, solu-
tionarea acesteia pe calea arbitra-
jului sau a procesului obisnuit in
fata instantelor de drept comun.

Obiectivul unei medieri evaluative este
ajungerea la o intelegere

Rolul mediatorului evaluativ este sa-si

foloseasca toate abilitatile cat si experientai
domeniu pentru a facilita ajungerealao

intelegere

Abilitatea unui mediator evaluativ este
masurata prin rata acordurilor inchei

especially its management
starts with defining and cir-
cumscribing the idea of conflict.
Conflict appears as a situation
where the interests of several people
oppose to such extent that it is impos-
sible for all these interests to be met.
In view of solving and manag-
ing effectively the conflicts arising
from contractual relations between
different individuals or companies,
several theories have been issued
and several solutions were found
over the years, depending on their
seriousness and interests involved.
Basically, a conflict between dif-
ferent parties can be dealt with in
three ways:

T heory on solving disputes and

o ignoring it;

o using force or other coercive
method;

o procedural treating of this con-
flict guided either by the parties
interests or applicable principles
of law. Procedural treating of
the conflict involves direct ne-
gotiations between the parties,
involvement of a third party as
mediator, and finally, if an agree-
ment is not reached, by arbitra-
tion or resolution before courts.
Access to justice is relatively easy,

and the existence of courts in each

important locality in Romania ex-
plains the large number of files.

What parties do not foresee when fil-

ing the action is the chances of win-



Accesul la justitie este relativ usor,
far existenta instantelor in fiecare
localitate importantd din Romania
explicd numarul mare al dosarelor.
Ceea ce partile nu intrevid atunci
cand promoveaza actiunea sunt
sansele de a castiga procesul, tim-
pul cét va dura acesta si cheltuielile
finale ale demersului judiciar.

In exercitarea rolului sdu activ,
judecitorul este obligat sa staruie
in solutionarea amiabild a litigiu-
lui implicAndu-se el insusi in a da
sfaturile adecvate partilor (art. 129
alin. 2 C.pr.civ), dar si sd le aducd
acestora la cunostintd informatii
despre modalitatea de organizare
si functionare a institutiei medierii
(art. 6 din Legea 192/2006).

Atunci cand se confruntd cu un
caz pretabil la mediere, judecatorul,
procurorul sau lucratorul de politie
judiciard in situatiile permise de
legea penald, au obligatia de a in-
forma pirtile asupra posibilititii si
avantajelor folosirii procedurii me-
dierii si de a le indruma sd recurga
la aceasta pentru solutionarea con-
flictelor dintre ele, asa cum prevad
dispozitiile art. 6 din legea modifi-
cata in 2009. Desigur, ideal ar fi ca
procedura de informare sa inceapd
din momentul depunerii actiunii la
registratura instantei, ceea ce ar im-
plica luarea unor decizii adminis-
trative de cdtre conducerea instan-
tei cu privire la organizarea unui
punct de informare pentru mediere.

In cazul litigiilor izvoréte din ne-
executarea unor contracte este po-
sibil ca intre parti sd existe o clauza
de mediere sau de conciliere directa
a unui eventual litigiu care s-ar ivi
in relatiile juridice desfasurate in-
tre ele. In acest caz, judecdtorul ar
trebui sd le reaminteascé partilor de
aceastd conventie. Cu toate acestea,
opozitia partilor de a respecta o
asemenea clauza nu poate constitui
un fine de neprimire a actiunii de

cétre instanta de judecata.

Desi legea nu prevede, ar fi in
folosul partilor ca judecitorul sa
indice locul unde acestea pot gasi
mediatorii, respectiv si le indru-
me catre locul unde este disponibil
Tabloul mediatorilor pe internet la
adresa www.cmediere.ro sau la se-
diul instantei.

Judecatorul are obligatia ca
atunci cind toate pdrtile sunt pre-
zente in fata sa, si le indrume si se
prezinte impreuna la mediator.

Sub aspectul “naturii juridice’,
medierea apartine categoriei mo-
durilor alternative de reglementare
a litigiilor, regrupand toate teh-
nicile de reglementare amiabild a
conflictelor. Doctrina a subliniat ca
medierea este un mod de solutiona-
re a conflictelor, prin care persoana
aleasd de protagonisti le propune
acestora un proiect de solutie.

Medierea reprezintd un mijloc de
comunicare, bazat pe schimburi si
luarea in seama a celeilate persoa-
ne, in cadrul unui dialog realizat cu
scopul de a ajunge la o solutie gi-
sitd de parti, si estimata de acestea
ca fiind satisfacdtoare, toate acestea
realizdndu-se in prezenta unui tert -
mediatorul. Medierea se bazeazd pe
increderea pe care partile o acorda
mediatorului, ca persoand apta sa
faciliteze negocierile dintre ele si sa
le sprijine in solutionarea conflictu-
lui, in vederea obtinerii unei solutii
reciproc convenabile, eficiente si
durabile.

Medierea reprezintd arta prin
care o persoand specializatd in
mediere, numitd mediator, trans-
forma un conflict intr-o intelegere.
Mediatorul ajutd partile aflate in
conflict sd genereze optiuni, le aju-
td sd inteleagd cd au posibilitatea s
aleagd intre aceste optiuni pornind
de laideea ca fiecare persond are un
punct de vedere diferit.

Alegerea medierii in vederea

ning the case, the time spend and fi-
nal expenditure of judicial approach.

While exerting his/her active
role, the judge is compelled to insist
on the amicable resolution of the
litigation, giving pieces of advice
to the parties (art. 129 paragraph. 2
C.pr.civ), but also to inform them
on the organization and function-
ing of the mediation institution (art.
6 of Law 192/2006).

When confronted with a case
suitable to mediation, the judge,
prosecutor or judicial police officer
as permitted by the criminal law,
are obliged to inform the parties
on the possibility and advantages
of using mediation and guide them
use it to solve conflicts between
them, as required by art. 6 of the law
amended in 2009. Of course, ide-
ally would be to start the informing
procedure when submitting the file
to the court’s registry, which would
involve administrative decisions
to be taken by the management of
court regarding the organization of
a mediation point of information.

In disputes arising from the fail-
ure to meet contracts, there might
exist a mediation or conciliation
clause for any litigation that would
arise in legal relations between
them. In this case, the judge should
remind the parties on this agree-
ment. However, the parties’ oppo-
sition to comply with such a clause
can not be a reason for the court
not to receive the file.

Although the law does not pro-
vide, it would be to parties’ benefit
for the judge to indicate the place
where they can find mediators,
namely to guide them to the place
where the Panel of Mediators is
available on the Internet at www.
cmediere.ro or at the court premises.

The judge is obliged, when all
parties are present before him/her,
to advise them to come to media-

Povestile conflictelortind sa puna o partein
rolul victimei, iar protagonistul si cealalta

parte in rolul agresorului, antagonistului

Pentru ca meglis
metafora po
cooperanti
destabilizares ~

ea sa foloseasca eficient

sisa creeze in climat
ti, este necesara
or povesti prin intermediul
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tion together.

In terms of its "legal nature," me-
diation belongs to litigation alterna-
tive resolution methods, bringing
together all regulatory techniques
for amicable resolution of conflict.
The doctrine emphasized that me-
diation is a way of resolving con-
flicts, by which the person chosen
by the participants proposes them a
solution draft.

Mediation represents a means
of communication, based on shar-
ing and taking into consideration
the other person, within a dialogue
which is meant to reach a solution
found by the parties, and estimated
by them as being satisfactory, all
these being achieved in the pres-
ence a third party - the mediator.
Mediation is based on confidence
that parties give to a mediator, as
the person able to facilitate nego-
tiations between them and support
them in settling the conflict, to
achieve a mutually agreed solution,
efficient and sustainable.

Mediation is the art by which a
person trained in mediation, called
mediator, turns a conflict into an
agreement. The mediator helps the
conflicting parties to generate op-
tions, helps them understand that
they can choose between these
options starting from the idea that
each person has a different view.

Choosing mediation to resolve
conflicts has some advantages:

o The parties can reach solutions to
their real needs, participating di-
rectly, with full power to decide
on the final conflict;

o in a mediation meeting, the ne-
gotiated solution is acceptable
for those involved or interested
in the conflict;

o Mediation reduces costs substan-
tially (stamp duty, lawyers and
expert fees, etc.)

o Saves time and avoids the stress
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solutiondrii conflictelor prezinta o

serie avantaje:

« partile pot ajunge la solutii care
sd raspundd nevoilor lor reale,
participand in mod direct, cu
deplina putere de decizie asupra
finalitatii conflictului;

o in cadrul unei sedinte de medi-
ere, solutia negociatd este accep-
tabild pentru cei implicati sau
interesati in conflict;

o prin mediere se reduc substan-
tial cheltuielile de judecati (taxe
de timbru, onorarii avocati si ex-
perti etc.);

« se economiseste timp si se evitd
stresul generat de un litigiu des-
fasurat in sala de judecatd, evi-
tandu-se astfel expunerea in mod
public a problemelor personale;

o nu in ultimul rind, medierea
reprezintd o cale de degrevare a
instantelor judecitoresti de nu-
meroase cauze care pot fi solu-
tionate de parti, prin interventia
unui mediator.

Potrivit dispozitilor Legii nr.
192/2006 modificatd prin Legea nr.
370/2009, se poate recurge la mediere:
+ in orice litigiu de natura civila;

+ 1in orice litigiu de naturd comer-
ciala;

« in litigiile de familie: neintele-
gerile dintre soti privind con-
tinuarea casatoriei, exercitiul
drepturilor parintesti, stabilirea
domiciliului copiilor, contributia
périntilor la intretinerea copiilor,
precum si orice alte neintelegeri
care apar in raporturile dintre
soti cu privire la drepturi de care
el pot dispune potrivit legii, re-
spectiv in legitura cu divortul si
cererile accesorii acestuia;

+ in litigiile avind ca obiect con-
flictele din domeniul protectiei
consumatorilor: in cazul in care
consumatorul invocd existen-
ta unui prejudiciu ca urmare a
achizitiondrii unor produse sau

servicii defectuoase, a nerespec-

tarii clauzelor contractuale ori a

garantiilor acordate, a existentei

unor clauze abuzive cuprinse in
contractele incheiate intre con-
sumatori $i agentii economici ori

a incélcirii altor drepturi preva-

zute de legislatia nationald sau a

Uniunii Europene in domeniul

protectiei consumatorilor;

o in materia conflictelor de drep-
turi in domeniul litigiilor de
muncg;

in materie penald: numai in ca-
zul infractiunilor pentru care
legea prevede ci raspunderea
penald este inlaturatd prin re-
tragerea plangerii prealabile sau
impacarea partilor.

In aceste situatii, partile nu su-
pun litigiul unei solutiondri in
favoarea uneia sau celeilalte prin
intermediul instantei, ci apeleazd
la un mecanism care si permitd
o solutionare amiabili a acestu-
ia. Astfel, solutionarea cauzei pe
realizeazd intr-un mediu privat, in
prezenta unei persoane neutre care
aplica anumite reguli fiecarui litigiu,
procedura desfasurandu-se intr-un
cadru confidential.

Cu toate acestea, Legea 192/2006
prevede in mod expres ca existd si
cauze ce nu pot face obiectul medi-
erii, §i anume: drepturile strict per-
sonale, cum sunt cele privitoare la
statutul persoanei, precum si orice
alte drepturi de care pértile, potrivit
legii, nu pot dispune prin conventie
sau prin orice alt mod admis de lege.

De exemplu, actiunile pentru
stabilirea paternitatii copilului din
afara cisatoriei, actiunile in contes-
tarea recunoasterii de paternitate
sau de maternitate, ori actiunea in
tagaduirea paternitétii copilului din
cdsdtorie, actiunea in desfacerea
adoptiei.

Pentru cauzele solutionate prin
mediere inainte de sesizarea instan-

generated by a litigation conduc-

ted in the courtroom, avoiding

the public exposure of personal
problems;

o Not least, mediation is a way to
relief the courts of many cases
that can be resolved by the par-
ties, through the intervention of
a mediator.

According to law no. 192/2006,
amended by Law 370/2009, media-
tion may be used:

+ Inany civil litigation;

+ Inany commercial dispute;

o In family disputes: disputes
between spouses on marriage
continuation, exercise of paren-
tal rights, settling the children’s
residence, parents contribution
to child support and any other
disputes arising in relations
between spouses on the rights
they may have under the law,
concerned about the divorce and
ancillary claims;

+ In consumer protection disputes:
when the consumer invokes the
existence of prejudice due to the
purchase of defective products
or services, the failure to meet
contract clauses and warranties,
the existence of abusive terms
in contracts concluded between

consumers and businesses opera-
tors or other rights violations un-
der domestic law and European
Union on consumer protection;
In labor conflicts;

In criminal matters: only for offen-
ses for which the law provides that
criminal liability is removed by
withdrawing the prior complaint
or reconciliation of parties.

In these situations, the parties do
not submit the litigation to a settle-
ment in favor of one or the other
in court, but uses a mechanism
that allows an amicable settlement.
Thus, the settlement of the case is
made privately, in the presence of
a neutral person applying certain
rules to each dispute, the procedure
taking place in a confidential envi-
ronment.

However, Law 192/2006 express-
ly provides that there are causes
that can not be subject to me-
diation, namely: strictly personal
rights, such as those concerning the
status of the person and any other
rights that the parties, according to
the law, can not have by convention
or any other way permitted by law.

For example, the actions to es-
tablish paternity of a child outside
a marriage, actions contesting pa-




tei, in timp, se va obtine o scadere
a numarului dosarelor aflate pe
rolul instantelor. Prin indrumarea
partilor citre solutionarea litigiului
prin mediere, pentru cauzele aflate
pe rol, judecatorii nu vor mai trebui
sd isi motiveze in mod detaliat so-
lutiile, limitindu-se la a lua act de
acordul partilor.

Prin solutionarea unor cauze
prin intermediul medierii vom
asista la o crestere a calitdtii actului
de justitie in dosarele in care este
necesara cu adevdrat interventia
unui magistrat pentru lamurirea si-
tuatiei de fapt si de drept in cadrul
unui litigiu.

Pentru societate in ansamblu,
medierea ar putea in timp duce
la cresterea gradului de tolerare a
comportamentelor neconvenabile
sila un alt nivel de solutionare a liti-
giilor. Medierea chiar dacd nu con-
duce intotdeauna la solutionarea
litigiilor, da posibilitatea partilor
implicate in litigiu de a-si cunoaste
si aprecia mai bine pozitia in cadrul
conflictului, realizand o apreciere
mai obiectiva a viitoarei lor pozitii
in cadrul unui litigiu arbitral sau in
fata instantelor de drept comun. m

CIMUKA FLORENTINA - DANIELA
Mediator

MEDIEREA -
0 SCHIMBARE IN BINE

ternity or maternity recognition, or
delays in paternity of a child, disso-
lution of adoption action.

For cases resolved through me-
diation before referral to court, over
time, the number of cases pending
before the courts will go down. By
guiding the parties to resolve the
dispute through mediation, for
pending cases, judges will no longer
have to justify their solutions in de-
tail, being limited to taking note on
the agreement of the parties.

By solving cases through media-
tion we will witness an increase in the
quality of justice act in cases that re-
ally need the intervention of a judge

medierea, tehnica si arta

to clarify the facts in a litigation.

For society as a whole, mediation
could lead in time to an increase
in tolerance of unsuitable behav-
ior and to another level of dispute
resolution. Even if mediation does
not always lead to dispute resolu-
tion, it gives the conflicting parties
the possibility to know and better
appreciate own position within the
conflict, achieving a more objective
appreciation of their future stands
within an arbitral litigation or be-
fore courts of law. "

CIMUKA FLORENTINA - DANIELA
Mediator

MEDIATION -
A CHANGE FOR THE BETTER

iata ne demonstreaza conti-
V nuu ca are atat momente fe-
ricite cat si conflicte.Oamenii
devin tot mai intelepti: au inteles ca
viata este destul de scurta si doresc
sa transforme raul in bine. Stresul
fiecarei zile ne afecteaza, conflictele
ne pandesc la tot pasul: in familie,
la locul de munca, la scoala, cu par-
tenerul de afaceri, cu vecinul si cu
toti ceilalti. Simplele incidente se
transforma prea repede in dispute,
conflicte si apoi procese lungi si
grele in instantele de judecata.
Medierea este la indemana tutu-
ror pentru a transforma neintelege-
rile in acorduri amiabile cu salvarea
resurselor valoroase: banii-fara de
care nimeni nu poate supravietui,
timpul-atat de pretios pentru a-l
petrece cu cei dragi sau asa cum
ne place mai mult si nu prin salile
de judecata, sanatatea-care in urma
unui proces lung si istovitor nu se
mai poate repara niciodata, relati-
ile-care se strica pentru totdeauna

cu persoanele care ne-au fost aproa-
pe pana la un anume moment, epu-
izarea sufleteasca,a sentimentelor
pozitive, a credintei in bine si a tot
ce este mai bun in fiecare.

Medierea este o procedura sim-
pla, accesibila, utila in majoritatea
conflictelor in care partile au inte-
lepciunea de a nu isi complica viata
cu procese inutile.

Medierea este o arta a comunica-
rii, atata timp cat o practici cu pasi-
une si profesionalism.

Dincolo de economia de stres,
timp si bani, medierea ofera parti-
lor direct implicate si alte beneficii
concrete si anume:

o Fixarea datei si a orei la care are
loc sedinta de mediere, este sta-
bilita de parti in functie de agen-
da acestora. In instanta termene-
le de judecata sunt impuse si nu
tin cont de programul partilor.

Nu exista limita de timp pentru
sedinta de mediere, majoritatea
medierilor se finalizeaza dupa o

that is has both happy mo-

ments and conflicts. People be-
come wiser: they now understand
that life is quite short and want to
turn the evil into good. The stress
of each day affects us, conflicts lurk
everywhere: inside the family, at
work, at school, with our business
partner, with the neighbor and eve-
ryone else. Simple incidents turn
too fast into disputes, conflicts and
then long and hard trials in the
courts.

Mediation is at hand for all in
order to transform disagreements
into amiable agreements, thus
saving valuable resources: money,
without which no one can survive,
time so precious to spend it with
the loved ones or as we like the
most, instead of wasting it in the
justice rooms, health-which, after
long and grueling trials, can nev-
er be fixed, relationships-which
are broken forever with people

Life continually demonstrates

who have been close to us until a
certain point, exhaustion of our
souls, of positive feelings, of faith
in good and what is best in each
of us.

Mediation is a simple procedure,
accessible, useful in most conflicts
if the parties have the wisdom not
to complicate their lives in unnec-
essary trials.

Mediation is an art of commu-
nication, as long as one practices it
with passion and professionalism.

Apart from saving stress, time
and money, mediation offers the
parties directly involved other tan-
gible benefits such as:

o Setting the date and time of the
mediation session is done by the
parties according to their agenda.
In the court, hearings are im-
posed and do not take into ac-
count the parties’ schedule.

o There is no time limit for the
mediation session, most media-
tions are completed after a single
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singura intalnire. Medierile se
pot solda si cu intelegeri parti-
ale situatie in care este posbilia
programarea unei alte sedinte de
mediere la o data ulterioara.
Partile pot alege de comun acord
mediatorul la care pot apela.
Aceasta facilitate nu exista in fata
instantei de judecata. Alegerea
mediatorului de catre parti ma-
reste increderea acestora in obti-
nerea rezultatului dorit.

Un prim pas spre solutionarea
conflictului este prezenta partilor
la mediator. Prezenta partilor la
mediator denota dorinta acestora
de a incerca variante alternative
de solutionare a neintelegerilor.
Sala in care are loc sedinta de
mediere si sala in care se desfa-
soara procesul au putine lucruri
in comun: problemele parti-
lor nu ajung la cunostinta altor
persoane intrucat medierea este
confidentiala. In sala de judeca-
ta domneste formalismul, tre-
buie respectate anumite reguli
procedurale stricte. La mediere
focalizarea are loc pe vointa si
interesul partilor. La sedinta de
mediere este permisa doar pre-
zenta partilor si nu a persoanelor
agreate de acestea.

In cadrul unui proces solutia este
impusa partilor de catre judeca-
tor dupa administrarea proba-
toriului in cauza. Mediatorul nu
poate sa impuna nimic partilor,
ele avand de decis daca si in ce
conditii este avantajoasa pentru
ele solutia amiabila.

Medierea este mult mai eleganta
decat clasicul proces. Tocmai de
aceea este atat de uzitata peste
tot in lume. Satisfactiile partilor
in cazul ajungerii la o intelegere
sunt cu atat mai mari cu cat se
datoreaza vointei si implicarii lor.
Prin mediere se sting conflictele
existente dar in acelasi timp se si

preintampina aparitia unor alte
neintelegeri. La finalul medierii
partile isi strang mana si pleaca
cu mai putine probleme decat
aveau anterior, fata de finalul
unui proces unde comunicarea
dintre parti dispare, fiind inlocu-
ita cu o stare conflictuala.
Mediatorul nu judeca partile si
nu da verdicte, menirea lui este
sa faciliteze dialogul dintre parti
in urma caruia acestea sa genere-
ze optiuni in vederea solutionarii
divergentelor existente.

Apeland la mediere partile nu
renunta la justitia clasica, nere-
usind sa solutioneze conflictul
au posibilitatea de a se adresa
instantei de judecata.

In procesul de mediere nu exis-
ta INVINGATOR sau INVINS,
exista 2 CASTIGATORI si atat. m

FLORENTINA MARIN
Mediator - Prahova

meeting. Mediation can also re-
sult in partial agreement, in this
case another mediation session
can be scheduled at a later date.

o The parties may jointly choose

the mediator. This facility can-
not be found in a court of law. e
Choosing the mediator by the
parties increases their confi-
dence in achieving the result
desired.

o A first step towards resolving the

conflict is the parties’ presence to
the mediator’s office. The parties’

presence to the mediator shows
their willingness to try alterna-
tives for solving disputes.

« The room where the mediation

session takes place and the court
room have few things in com-
mon: the parties’ problems are
not revealed to others, as media-
tion is confidential. The formal-
ism leads in courtroom, strict
procedural rules need to be ob-

served. In mediation, the focus is
on the willingness and the inter-
ests of the parties. The mediation
session is attended only by the
parties and persons approved by
them.

In a court trial, the solution is
imposed on the parties by the
judge after the presentation of
evidence. The mediator cannot
impose anything on the parties,
they have to decide whether and
under what conditions the ami-
cable solution is advantageous.
Mediation is more elegant than
the classical procedure. That
is why it is so frequently used
worldwide. Satisfactions of the
parties for reaching an agree-
ment are even higher as they are
the result of their involvement
and willingness.

mediation puts an end to existing
conflicts, but at the same time it
prevents the appearance of other
disputes. At the end of mediation,
the parties shake hands and go
with fewer problems than they
had before, as compared to the
end of a court trial, where com-
munication between parties dis-
appear, being replaced by a state
of conflict.

The mediator does not judge the
parties and does not give ver-
dicts, his/her mission is to facili-
tate dialogue between the parties,
in order to generate options to
resolve the differences.

Through mediation, the parties
do not give up classical justice,
because they are able to address
the court if the conflict is not
solved through mediation.

in the mediation procedure, there
are no winners or losers, there are
2 winners and nothing more. m

FLORENTINA MARIN
Mediator - Prahova

cu final deschis
52 imi spuneti mal multe despre

avet despre




CUM AM DEVENIT MEDIATOR?
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HOW DID | BECOME A MEDIATOR?

espre metodele alternative de
D solutionare a conflictelor am

aflat prima datd la cursurile
din cadrul Facultatii de Drept, ulte-
rior, am aprofundat cunostintele la
Master, prin intermediul cursurilor
de ,, Arbitraj comercial si alte solutii
de solutionare a litigiilor”.

De la cursurile din cadrul Facul-
tatii de Drept, apoi la cursurile de
la master, cum am ajuns si fac cur-
surile de mediere si ulterior sa md
autorizez ca mediator? Va voi spune.
Treceam printr-o perioadd destul
de incercata din toate punctele de
vedere si imi doream foarte mult o
schimbare in viata mea, ceva care sa-
mi multumeascd sinele, acel “ceva”
ce te face sd strilucesti. Discutam cu
o prietend si imi spunea cd, tocmai
a finalizat cursurile de mediere la
Cluj, cu formatori de la Centrul de
Mediere Craiova. Imi impértdsa sen-
timentele ei in ceea ce priveste acest
curs si faptul cd i-a schimbat men-
talitatea, in sensul gandirii pozitive.
Mi-a placut foarte mult ideea si am
vrut sd urmez si eu acest curs. Im-
preund cu prietena mea am hotarat
sd ne unim fortele pentru a fi posibi-
13 organizarea unui curs si la Ploiesti,
cu formatorii de la Centrul de Medi-
ere Craiova. Astfel, ne-am mobilizat,
am informat cunostintele noastre
in privinta medierii si totul s-a ma-
terializat, organizandu-se un curs si
la Ploiesti. Totul a fost extraordinar,
cursul s-a desfasurat pe perioada
a 2 saptimani, cuprinzand atét ore
de teorie, cat si ore de practicd. Toti
participantii au fost foarte incantati
de noile cunostinte acumulate. To-
tul era atat de captivant inct orice
urmé de oboseala dispérea si nici nu
stiam cum trece timpul. Dupa finali-
zarea cursurilor am efectuat demer-
surile necesare autorizarii.

CE CRED EU DESPRE MEDIERE?

Cred cd medierea reprezintd o
alternativa in cariera oricdrei per-
soane, indiferent de domeniul in
care este specializatd. Am certitudi-
nea faptului ci atunci cand
faci cu plicere ceea ce faci
si cu eforturi sustinute, re-
zultatele nu vor intirzia
sa apard.Cred cu tirie ca
medierea, incet-incet va
functiona si in Romdnia,
fenomenul cdpitind am-
ploare pe zi ce trece. Nu
regret nicio clipa alegerea
facutd. Avand in vedere
faptul ca medierea este un
instrument elegant si in
acelasi timp civilizat pen-
tru solutionarea pe cale
amiabild a oricérei dispute,
indemnul meu pentru toti
cei interesati de mediere
este: Apelati cu incredere
la mediere!

CE GANDURI DE VIITOR AM?

Voi depune eforturi in a promo-
va medierea in instantd, in scoli,
impreuna cu colegii mediatori au-
torizati din judet, voi participa la
Caravana medierii, voi fi membru
intr-o asociatie profesionald si voi
pune accent pe formarea profesio-
nald continua.

Tin sa multumesc pe aceastd cale
prietenei, familiei pentru sustinere
morald si financiard, tuturor parti-
cipantilor la curs pentru interesul
manifestat si formatorilor Anca
Albici si Marin Padeanu din cadrul
Centrului de Mediere Craiova pen-
tru pregatirea profesionala. ]

LiL1ANA TUuDOSE
Mediator

learned  about alternative
I methods of conflict resolution

fisrt during classes at the Fac-
ulty of Law, then, I have deepened
knowledge at the Master program,
through
t h e
"Com -
mercial
Arbitra-
tion and
other
dispute
resolu-
tion so-
lutions"
classes.

Be -
gining
with the
Faculty
of Law
courses,
a n d
then the Master program, how did
[ start attending courses in media-
tion and then become certified as
mediator? I will tell you.

I was going through a rather dif-
ficult period of my life. T wanted
very much a change, something
to satisfy my self, that "something"
that makes you shine. I was talk-
ing with a friend and she told me
she had just completed mediation
courses in Cluj, with trainers from
Craiova Mediation Center. She
shared her feelings regarding the
course and that her mentality was
changed, in the sense of positive
thinking. I loved the idea and want-
ed to attend this course too. To-
gether with my friend I decided to
join forces to organize a course in
Ploiesti, with trainers from Craiova
Mediation Center.

Thus, we mobilized, we informed

our acquintances about mediation
and everything materialized, or-
ganizing the course in Ploiesti too.
Everything was great, the course
took 2 weeks, including both theory
and practice. All participants were
very pleased with the new findings.
Everything was so exciting that any
trace of fatigue disappeared and we
were unaware of the time passing
by. After completing the course, I
took the necessary steps to become
certified.

I think that mediation is an al-
ternative in any person’s career, re-
gardless of his/her main activity. I
am certain that when you love what
you do, and if you do it on best ef-
forts, results will not fail to appear. [
strongly believe that mediation will
slowly function in Romania too,
this phenomenon growing every
day. I do not regret a single moment
the choice I made. Given the fact
that mediation is an elegant and
civilized way to settle any dispute
amicably, I urge all those interested
in mediation: Turn to mediation
with confidence!

I will do my best to promote me-
diation in courts, schools, together
with my colleagues, authorized
mediators in the county, I will par-
ticipate in the Mediation Caravan, [
will be a member of a professional
association and put emphasis on
continuous training.

I want to thank this way to my
friends and family for moral and
financial support, to all participants
and trainers Anca Albici and Marin
Padeanu within the Craiova Media-
tion Center for their professional
training. n

LiL1ANA TUuDOSE
Mediator
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MEDIERE SI CONFLICT*

MEDIATION AND CONFLICT*

Analiza conflictului - Sume de dispute (ultima parte)
*Bucuresti, Editura Rotech Pro, 2010, ISBN 978-973-8285-61-3

ANALIZA CONFLICTULUI
1. Speta numirul 1
Nevoi de respect si autorealizare;
2. Speta numarul 2
Nevoi fiziologice, nevoi de sigu-
rantd §i nevoi de afectivitate

SPETA NUMARUL1

Nevoi de respect si autorealizare

P P cheami in judecatd pe SC
Paine SA pentru ca pe calea instan-
tei sd oblige pe SC Paine SA sa-i rds-
cumpere actiunile pe care acesta le
detine inca de la privatizarea socie-
tatii prin metoda Mebo, la un pret
pe care incearca si-l impuna.

P P este angajat al societatii SC
Paine SA inca de la privatizarea
acesteia, find unul dintre cei mai
vechi muncitori din cadrul societatii.

In paralel cu actiunea introdusa
la instanta de judecata face demer-
suri in vederea convocirii la medi-
ere a Consiliului de administratie al
societatii.

Se stabileste intalnirea initiala si
se demareazd procedura medierii.

In timpul discutiilor, in intalni-
rea comund, reprezentatii societatii
ii prezintd pozitia legald a aceste-
ia fatd de solicitarea lui PP, astfel
metoda de privatizare folositd este
reglementatd strict de legislatia in
materie i interzice vanzarea actiu-
nilor la un alt pret decét cel stabilit
prin expertiza, pe cale de conse-
cinta solicitarea lui PP nu poate fi
satisfacutd.

La discutiile initiale sunt pre-
zenti toti membrii din Consiliul de
administratie al societatii, fiind in-
sotiti de consilierul juridic.

Pozitiile initiale ale pértilor erau:

PP doreste vanzarea actiunilor la

T —

Neacordarea de atentie sau nu ascultati

Judecarea partilor
Comportamentindiferent

un pret pe care incearca si-l impu-
nd in vederea obtinerii unei sume
de bani care sd-i permitd achizitio-
narea unui imobil.

SC Paine SA doreste achizitiona-
rea actiunilor pe care PP le detine,
dar la pretul stabilit de expert prin
evaluarea dispusd la privatizare,
sustinand cd nu poate achizitiona la
un alt pret, fiind lipsit de justificare
legala, si, mai mult, fiind interzis de
legea speciala.

In intalnirile ulterioare pozitia
lui PP rimane fixa, acesta argu-
mentand atitudinea sa prin nevoia
de identificare a unor surse de bani
in vederea achizitionarii unui imo-
bil spatiu de locuit, cererea fiind
justificatd si de argumentul ci este
cel mai vechi angajat al societatii si
acceptarea pretului solicitat ar re-
prezenta si o modalitate de apreci-
ere a contributiei sale la dezvoltarea
societdtii.

Faptul ca doreste si o recunoas-
tere a calitdtilor sale este comunicat
in discutiile separate si dorinta lui
PP este ca acest lucru si ramana
confidential pana la intalnirea co-
mund pentru a-] transmite personal.

Pozitia societdtii, in discutiile
separate, raméne neschimbatd cu
privire la pretul de achizitie, fiind
o atitudine bazatd pe argumentatia
legala. Societatea doreste achizitio-
narea actiunilor, dar la pretul stabi-
lit prin expertiza.

Recunoagte meritele si apreciaza
activitatea lui PP, tocmai acest as-
pect fiind determinant in accepta-
rea medierii.

In discutia finald comuna partile
isi prezintd pozitiile, de aceasta datd
completind si cu cele afirmate in
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ANALYSIS OF CONFLICT

1. Case study no. 1

Needs of respect and self-deter-
mination;

2. Case study no. 2

Physiological needs, safety needs,
affectivity needs

CASENO.1

Respect and self-determination
needs

PP sues SC Paine SA in order to
force SC Paine SA to redeem his
shares after the company’s privati-
zation through MEBO procedure,
at a price that he is trying to impose.

PP is an employee of SC Paine SA
since its privatization, being one of
the oldest workers in the company.

In parallel with the action
brought to the court, he is also
trying to convene the company’s
Board of Directors to mediation.

The initial meeting is set and pro-
cedure of mediation is launched.

During discussions, in the joint
meeting, the company’s representa-
tives present the legal position of
the company to the request submit-
ted by PP, claiming that the privati-
zation method used is strictly regu-
lated by legislation and prohibits
the sale of shares at a price other
than the price determined by ex-
pertise, therefore PP's request can-
not be satisfied.

The initial discussions are attend-
ed by all members of the Board of
Directors, accompanied by a legal
counsel.

Initial positions of the parties were:

PP wants the sale of shares at a
price that he is trying to impose
in order to obtain a sum of money

that would allow him to purchase a
building.

SC Paine SA wants to purchase
the shares held by PP, but at the
price set by the expert in the assess-
ment needed for privatization, ar-
guing that it cannot buy for a differ-
ent price, lacking legal justification,
and, moreover, being prohibited by
the special law.

In the following meetings, PP’s
stand remains unchanged, his atti-
tude being determined by the need
to identify sources of money to pur-
chase a building, the request being
justified by the argument that he is
the oldest employee of the company
and acceptance of such requested
price would represent a way of ap-
preciation for his contribution to
company’s development.

The fact that he also wants recog-
nition for his qualities is stated in
separate discussions and PP's de-
sire is for this to remain confiden-
tial until the joint meeting.

The company’s position in sepa-
rate talks remains unchanged on
the purchase price, attitude based
on legal arguments. The company
wants the acquisition of the shares,
but at the price set by expertise.

It recognizes and appreciates the
merits of PP, this aspect being actu-
ally crucial in accepting mediation.

During the final joint discussion
parties present their positions, this
time filling those stated in sepa-
rate talks in the sense that PP also
seeks recognition of his merits in
the company’s development and
the company, through the Director
General, recognizes and appreciate
PP as a professional.




discutiile separate, in sensul ca PP
solicitd si recunoagsterea meritelor
sale in dezvoltarea activitétii socie-
tdtil, iar societatea, prin directorul
general, transmite acest fapt al re-
cunoasterii aprecierii lui PP ca pro-
fesionist.

PP in discutia comund fina-

onar, interesat in mod direct de ges-
tionarea resurselor sale (actiunile).
3. Identificarea sursei conflictului;

Dorinta lui PP de a vinde acti-
unile pe care le posedd la un pret
apreciat de acesta ca fiind optim, in
contradictoriu cu consiliul de ad-
ministratie al societatii.

1, intelege sa renunte la actiunea 4. Identificarea nevoilor;

promovatd in instanta, renuntand
la vanzarea actiunilor, afirmand ci
de fapt, in ultimul an din momen-
tul in care s-a schimbat conducerea
societdtii, acesta, in repetate ran-
duri, incercase si intre in audientd
la noii membri din consiliul de ad-
ministratie, incercérile sale esuand
la usa secretarei, iar la mediere a
avut ocazia sd-i cunoasca pe toti si
a realizat cd acestia se bucurd de o
reputatie bung, fiind multumit cd a
avut ocazia si-i fie satisfacuta soli-
citarea de a cunoaste noul consiliu
de administratie.

Acordul de mediere a cuprins in
continutul sdu renuntarea expresa
a lui PP la actiunea promovatd in
instanta.

Analiza conflictului:

1. Identificarea pozitiilor initiale;

Pozitia initiald a lui PP: dorinta
de a impune un pret de vanzare al
actiunilor, altul dect cel stabilit
prin expertiza de evaluare agreatd
de adunarea generald a actionarilor.

Sursa argumentatiei: zona ar-
gumentelor de tip ethos si pathos,
invocand subiectivismul evaluarii
actiunilor prin pretul derizoriu si
lipsa de apreciere a Consiliului de
conducere la adresa vechimii in
munca a lui PP

Pozitia initiald a SC Paine SA: re-
fuzul de rascumpdrare al actiunilor
la pretul solicitat de PP.

2. Identificarea relatiei de interde-
pendenta;

PP se afld in raporturi de muncd
cu SC Paine SA, dar si in raporturi
directe create prin calitatea de acti-
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PP - nevoia de a cunoagte noul
consiliu de administratie si de a fi
cunoscut, nevoia de respect.

5. Compatibilizarea nevoilor;

Analizarea membrilor consiliului
de administratie prin prisma per-
ceptiilor lui PP si evaluarea acesto-
ra in vederea asigurdrii conservarii
actiunilor detinute de PP.

Recunoagterea calitatii de anga-
jat a lui PP, angajat care, datoritd ve-
chimii in munca, este recunoscut ca
o persoand demna de respect.

SPETA NUMARUL 2

Nevoi fiziologice, nevoi de sigu-
ranta si nevoi de afectivitate

PP si PS, sot si sotie, cheamd in
judecatd pe BC si BS, sot si sotie,
pentru ca pe calea instantei si fie
obligati sd pardseasca imobilul in
care locuiesc impreund cu PP si PS,
acesia fiind parintii lui BS si socrii
lui BC.

In imobil mai locuiesc PC, fiica
lui PP si PS, sora lui BS, cét si BP
fiul lui BC si BS, nepotul lui PP si PS.

BCsi PS, ca rdspuns la solicitarea
lui PP i PS, solicita la randul lor ca
PP si PS si fie obligati la plata unei
sume de bani care reprezintd con-
tributia lui BC si BS pe parcursul
perioadei in care au locuit in imo-
bilul din a cirui evacuare se solicitd.

Pozitia celor doi, PP si PS, se ba-
zeazd pe faptul cd, in acest moment,
BC si BS au un imobil aproape fina-
lizat ca si constructie, se pot muta
acolo, spatiul ocupat in prezent fiind
inadecvat din cauza faptului ca ne-
potul celor doi, PP si PS, fiul lui BC

LS

PP, in the final joint discussion,
intends to suspend the court action,
giving up the sale of shares, saying
that in fact, over the last year since
the company’s leadership changed,
he repeatedly tried to meet the new
members of the Board, his attempts
failing at the secretary’s door, and at
mediation he had the opportunity
to meet them all and realized they
enjoy a good reputation, being sat-
isfied that he had the opportunity
to meet the new board of directors.

The content of the mediation
agreement included PP’s giving up
the court action.

Contflict analysis:

1. Identification of the initial po-
sitions;

PP's original stand: the de-
sire to impose a sale price on the
shares, other than determined by
expert assessment approved by
general meeting of shareholders.
Source of argumentation: the ethos
and pathos type arguments, calling
the subjectivity of share evaluation
and derisory price offered and the
Board’s lack of appreciation for PP's
senjority.

Initial stand of SC Paine SA: the
refusal to redeem the shares at the
price requested by PP.

2. Identification of interdepen-
dencies;

PP has an employment relation-
ship with SC Péine SA, but also in
direct relationship given his share-
holder quality, directly interested
in the management of resources
(shares).

medierea, tehnica si arta

3. Identification of conflict sources

PP’s desire to sell shares at a price
considered to be optimal, in contra-
diction with the company’s Board
of Directors.

4. Identification of needs;

PP’s need to know the new Board
of Directors and the need to be
known, the need for respect.

5. Compatibilization of needs;

Analysis of board members
through the perceptions of PP and
their evaluation to ensure the con-
servation of shares held by PP.

Recognition of PP as senior em-
ployee, who is seen as a person wor-
thy of respect.

CASE 2

Physiological needs, safety needs
and affection needs

PP and PS, spouses, sue BC and
BS, spouses, so that the court would
oblige them leave the building they
share with PP and PS, who are the
parents of BS and the parents-in-
law of BC.

Also, PC, the daughter of PP and
PS, BS’s sister, and BP, the son of BC
and BS, grandson of PP and PS live
in the same building.

BC and BS, as a reply to the re-
quest of PP and PS, demand in their
turn that PP and PS would be com-
pelled to pay an amount of money
which represents the contribution
brought by BC and BS during the
time they lived in the building from
where they are to be evacuated.

The stand of the two, PP and PS,
is based on the fact that at the mo-
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si BS, a crescut, nevoile acestuia fiind ~ In ceea ce priveste cererea de eva-
imposibil de satisfacut prin continu- cuare, aceasta va firetrasa din instant.
area convietuirii in acelasi imobil.

Pozitia lui BC si BS este bazatia pe  ANALIZA CONFLICTULUI
doua variante, si anume, nu parasesc 1. Identificarea pozitiilor initiale:
imobilul pentru cd pe durata con- « cererea de evacuare formulata de
vietuirii au adus importante imbu- PP si PS;
natatiri imobilului, care nu mai pot « cererea de obligare la platd a ce-
lor doi PP si PS privind contra-

fi recuperate, iar imobilul care este
construit se afld in faza de finisdrisi ~ valoarea imbunitatirilor aduse la
imobil;

nu este adecvat pentru a fi locuit.
In timpul procedurii de mediere 2. Identificarea relatiei de interde-
se identificd faptul ca PP si PS doresc ~ pendenta:
caimobilul sd ramand pentru fatalor « convietuirea in acelasi imobil;
PC, pentru cé aceasta este impreund 3. Identificarea sursei conflictului:
cu viitorul sot si nu au unde sd locu- o lipsa spatiului locativ pentru toti
iascd, iar PP si PS doresc sd pund la  membrii familiei in conditiile ca-
dispozitia acestora imobilul. sdtoriei lui PC.
Acordul de mediere se incheie 4. Identificarea nevoilor:
prin acceptarea unei situatii de pro- « nevoia unui spatiu locativ adec-
vizorat, in sensul cd cei trei BC, BS  vat pentru noua familie compusé
si BP sd ramand in imobil pand la  din PC si sotul acesteia;
finalizarea constructiei, PP §i PS si o nevoia de spatiu locativ pentru
restituie o parte din valoarea inves-  BC i BS;
titiei efectuate de BC si BS in imo- 5. Compatibilizarea nevoilor:
bilul unde au locuit. « acceptarea unei situatii de compro-
Suma de bani cu titlul de despd-  mis pand la finalizarea imobilului
gubiri va proveni din banii incasati  care se afla in constructie, finaliza-
ca dar de nuntd de catre PC dupd  re care va fi asiguratd de suma de

ceremonie, avand in vedere cAPP i bani oferitd de PP si PS. "
PS suporti in integralitate cheltuie-
lile cu organizarea nuntii. MuGUR MITROI

NECESITATEA ADOPTARII UNOR
PRACTICI UNITARE IN MEDIERE

ment, BC and BS have almost fin- handle entirely the wedding organi-
ished a new building, where they zation costs.

can move, the space currently oc-  Concerning the evacuation request,
cupied being inappropriate, as their it will be withdrawn from the court.
grandson has grown and his needs

are impossible to be satisfied if con- CONFLICT ANALYSIS

tinuing to live in the same building. 1. Identification of initial stands:

The stand of BC and BS is based « Evacuation request formulated
on two variants, namely they do by PP and PS;
not leave the building as no money o Request compelling PP and PS
invested there can be recovered  pay the value of improvements
anymore, and the new buildings is ~ made in the building;
still in the finishing stage and they 2. Identification of interdepen-
cannot move there yet. dencies:

The mediation procedure surfaces o cohabitating in the same building;
the fact that PP and PS wish for the 3. Identification of conflict sources:
building to remain with their daugh- « lack of dwelling space for all fa-
ter PC, as she and her husband-to-  mily members, given PC's expec-
be do not have a place of their own  ted marriage.
and PP and PS want to make this 4. Identification of needs:
building available for them. « need for a proper dwelling space

The mediation agreement final-  for the new family consisting of

izes with the acceptance of a provi- ~ PC and her husband;
sory situation, namely the three BC, « need for dwelling space for BC
BS and BP remain in the building  and BS;

until the new construction is final- 5. Compatibilization of needs:

ized, PP and PS would give back a « accepting of a compromise until
part of the investment made by BC ~ the new construction is being fi-
and BS. The compensation money  nalized, through the money PP

would come from the money PC  and PS will give. "
will collect at the marriage party,
also considering that PP and PS MuGUR MITROI

NECESSITY TO ADOPT UNITARY
PRACTICE IN MEDIATION

ctivitatea de mediere, ca mij-  Desi in tara noastra, din anul
A loc de solutionare a conflicte- 2006 avem un cadru legal privind
lor, incearca sa ocupe un loc medierea, prin adoptarea Legii
din ce in ce mai important in socie- 192/2006, profesia de mediator, este
tatea noastra. inca la inceput de drum si mai sunt
Pentru acest motiv, se impune o foarte multe lucruri de facut pentru
reglementare a cadrului de desfasu- a o putea implementa in sistemul
rare al activitatii de mediere, atat din ~ social romanesc.
punct de vedere al organizarii profe-  In acest sens, sunt esentiale pre-
siei de mediator, cat si cu privire la ocuparile pentru promovarea pro-
procedura propriu-zisa a medierii.  fesiei in toate sferele de activitate

NE
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he mediation activity, as a mediation, by Law 192/2006, the
T means of solving conflicts, mediator profession is still in the
tries to play an increasingly beginning phase and there are still
many things to be done to imple-
For this reason, there is need ment itin Romanian social system.
for regulation in the framework of  In this regard, it is essential to
mediation process, both in terms of promote the profession in all areas
organizing the mediator profession of activity, educating human men-
and the mediation procedure itself. tality coming from all social and
Although since 2006 we have in intellectual levels, from children to
our country a legal framework for adults and not least, it is the same
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important role in our society.

=



; educarea mentalitatilor umane
provenite din toate paturile socia-
le si intelectuale, de la copii, pana
la adulti si nu in ultimul rand, tot
atat de importanta este adoptarea
unei practici unitare in domeniul
medierii.

In opinia mea, tocmai aceasta
practica unitara constituie punctul
de plecare pentru consolidarea pro-
fesiei de mediator, a imaginii si cre-
dibilitatii acesteia in sistemul social.

In ceea ce priveste practica uni-
tara in mediere, identificam mai
multe directii asupra carora trebuie
sa lucram simultan.

Este foarte imporatanta, esentia-
la as spune, calitatea pregatirii me-
diatorului.

Pentru aceasta, este necesara uni-
formizarea calitatii practicii scolilor
de mediere, auditarea acestora de
scoli cu renume din lume, renume
dobandit prin experienta vasta pe
care acestea o au.

Studiul conflictului atat sub as-
pectul relatiilor interumane cat si
sub aspect juridic, impune necesi-
tatea unei minime pregatiri a me-
diatorului cu privire la notiunile de
baza din domeniul juridic.

Spun aceasta raportat la faptul ca
sfera de actiune a conflictelor in do-
menii atat de diferite, este destul de
extinsa : avem conflicte comerciale
sau de proprietate intelectuala, con-
flicte in domeniul civil, penal, con-
flicte de familie si asa mai departe.

In acest mod, urmeaza sa apara si
domeniile de specializare ale medi-
atorilor - spre exemplu, un media-
tor cu o structura umana pragmati-
ca, poate gestiona fara probleme un
conflict de natura comerciala, dar
poate avea dificultati in gestionarea
unui conflict de familie, ce emana
un accentuat caracter emotional
afectiv.

Intr-o astfel de situatie, este evi-
dent ca activitatea mediatorului de

va dezvolta cu preponderenta in
domeniul conflictual pe care-l poa-
te gestiona cu usurinta.

Deoarece conflictul actioneaza in
domenii atat de diferite, ca o conse-
cinta, apare si necesitatea adoptarii
unei practici unitare in materia in-
tocmirii acordului de mediere pe
fiecare segment conflictual.

Primii pasi s-au facut deja in
acest sens, iar munca in echipa s-a
dovedit a fi eficienta.

Pe aceasta cale, doresc sa multu-
mesc tuturor magistratilor care au
inteles importanta si rolul medierii,
dandu-si concursul la solutionarea li-
tigiilor aflate pe rolul instantelor de ju-
decata, in baza acordurilor de mediere.

Astfel, avem prima culegere de
hotarari judecatoresti pronuntate
in materia medierii, aparuta sub
egida Grupului European al Ma-
gistratilor care sustin Medierea
(GEMME ) - Sectiunea Romana si
al Asociatiei Forumul Judecatorilor
din Romania.

Ca sa putem spori astfel de con-
lucrari este util sa adoptam o prac-
tica unitara si sub aspectul formali-
tatilor intocmite de mediator.

In prima faza, mediatorul infor-
meaza persoanele interesate, cu pri-
vire la procedura medierii.

Avem o informare care se desfa-
soara la nivelul birourilor de infor-
mare despre mediere din cadrul in-
stantelor de judecata si o informare
care se desfasoara ca un preambul
al procedurii de mediere si care se
face in cadrul birourilor sau socie-
tatilor de mediatori cu partile care
vin direct.

Dupa etapa informarii, partea in-
teresata sa parcurga procedura me-
dierii, trebuie sa adreseze o cerere
mediatorului, apoi in baza acestei
cereri mediatorul trimite o invitatie
la mediere celeilalte parti, se com-
pleteaza un contract de premediere,
sau direct unul de mediere, etc.

important to adopt a unitary prac-
tice in mediation.

In my opinion, precisely this uni-
tary practice is the starting point for
strengthening the profession of me-
diator, its image and credibility in the
social system. Concerning the uni-
form practice in mediation, we iden-
tified several directions over which
we have to work simultaneously.

It is very important, I would say
essential, the quality of the media-
tor training. For this, the quality of
mediation schools need to be uni-
form, they need to be audited by
schools with a name worldwide, a
name acquired through vast experi-
ence they have.

The study of conflict both in
terms of human relations and
legal aspects, requires a mini-
mum preparation of the media-
tor on the basics of the legal field.
I say this considering that the action
range of conflicts in different areas
is quite extensive: we have com-
mercial and intellectual property
disputes, conflicts in civil, criminal
area, family conflicts and so on.

In this way, areas of speciali-
zation for mediators will appear
- for example, a mediator with a
pragmatic human structure can
smoothly manage a commercial
conflict, but may have difficulties
in managing a family conflict that
emanates a deep affective emotion-
al character.

In such a situation, it is obvious
that the mediator’s activity will
mainly develop in the areas of con-
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flict that he/she can manage easily.

As a consequence of the fact that
the conflict acts in areas that are so
different, there is also need for a uni-
fied practice in the preparation of me-
diation agreements for each conflict.

The first steps were already
made in this respect and teamwork
proved to be effective.

In this way, I would like to thank
all judges who have understood
the importance and role of media-
tion and helped in solving disputes
pending before the courts, based on
mediation agreements.

Thus, we now have the first col-
lection of judicial decisions in the
field of mediation, published under
the aegis of the European Group
of Judges supporting Mediation
(GEMME) - Romanian Section and
the Association of Judges Forum in
Romania. To enhance such cooper-
ation, it is useful to adopt a uniform
practice in terms of formalities pre-
pared by the mediator.

In a first phase, the mediator in-
forms the parties concerned, on the
mediation procedure.

We have an information action
on mediation that is held at the
information offices in the courts of
law and information action that oc-
curs as a preamble to the mediation
process and is made in the media-
tors offices when parties interact
directly with them.

After the information stage, the
party interested to go through media-
tion, needs to address a request to the
mediator, and then under this request,
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Situatiile sunt putin diferite, in
functie de partile care vin sa solicite
medierea - poate veni doar o parte
dintr-un conflict sau pot veni toate
partile aflate in contlict, fie ca au
ajuns sau nu in fata instantei de ju-
decata pentru solutinarea cauzei lor.

Pot spune, cu acordul Presedin-
telui Uniunii Centrelor de Mediere
din Romania, dl. Mugur Mitroi, ca
in cadrul aceastei organizatii care
cuprinde aproximativ 48 de Centre
de Mediere si Asociatii Profesionale
de Mediatori din toate judetele tarii,
am adoptat deja o practica unitara
si in acest domeniu, practica pe
care urmarim sa o perfectionam
raportat la cazuistica aparuta in do-
meniul medierii.

Avand in vedere faptul ca sunt
foarte multe lucruri de dezbatut si
tot atat de multe lucruri de facut, in
acest cuvant al meu, am incercat sa
prezint succint doar cateva aspecte
care necesita adoptarea unei prac-
tici unitare in domeniul medierii,
ceea ce impune o stransa conlucra-
re intre toti subiectii implicati in
evolutia medierii din Romania.

Doresc sa multumesc organiza-
torilor acestei conferinte - Asoci-
atiei Centrul de Mediere Bacau, in
mod expres doamnei Viceprese-
dinte al acestei asociatii si totodata
Vicepresedinte al Uniunii Centrelor
de Mediere din Romania, doamna
Mediator GABRIELA ICHIM si
tuturor acelora care si-au dat con-
cursul pentru ca aceasta conferinta
sa poata avea loc intr-un cadru atat
de deosebit, pentru ca au facut po-
sibila comunicarea dintre noi toti
participantii la acest eveniment, in
scopul identificarii nevoilor din do-
meniul medierii.

Sa nu uitam: COMUNICAREA
este atribut fundamental al medie-
rii. Multumesc. "

MARINA-IOANA ALEXANDRU
Avocat si Mediator

(tema sustinuta in data de 28 oc-
tombrie 2011 la Bacau, in cadrul Con-
ferintei "Medierea de la teorie la prac-
tica" cu ocazia evenimentului intitulat

"Zilele Medierii la Bacau" - Caravana

Medierii "Medierea aproape de tine”)

MEDIEREA SI INCREDEREA IN INSTI-
TUTIILE STATULUI ROMAN

the mediator sends an invitation to
mediation to the other party, they fill
in a pre-mediation contract, or di-
rectly a mediation agreement, etc.

Situations are slightly different,
depending on the parties that come
to seek mediation - only one party
or all parties in a conflict may come
to mediation, whether they took
their case to court first or not.

I can tell, with the consent from
the President of the Union of Me-
diation Centers in Romania, Mr.
Mugur Mitroi, that within this
organization which comprises ap-
proximately 48 mediation centers
and professional associations of
mediators from all over the country,
we have already adopted a uniform
practice in this area, a practice we
intend to improve, in relation to the
types of cases in mediation field.

Considering there are a lot of
things that need to be debated and
so many things to do, I tried to pre-
sent briefly a few aspects that need
the adoption of a uniform practice
in mediation, and which requires a
close collaboration among all sub-

jects involved in the evolution of
mediation in Romania.

I want to thank the organizers
of this conference - Bacau Media-
tion Center Association, mainly
to the Vice President of this asso-
ciation and also Vice President of
the Union of Mediation Centers in
Romania, Ms. Mediator GABRI-
ELA Ichim and all those who have
given their support for this confer-
ence to take place in such a special
environment that made possible
communication between us and all
participants in this event, in order
to identify the needs of mediation.

Do not forget: Communication
is the fundamental attribute of me-
diation. Thank you. ]

MARINA-IOANA ALEXANDRU
Lawyer and Mediator

(topic debated on October 28, 2011
in Bacau, within the Conference

“Mediation, from theory to practice

occasioned by the “Days of Media-
tion in Bacau” event - Mediation
caravan “Mediation close to you)

MEDIATION AND CONFIDENCE INTHE
ROMANIAN STATE'S INSTITUTIONS

avind in vedere obiectivele de

baza ale sistemului judiciar si
ale statului roman cu privire la :
asigurarea celeritatii solutionarii
cauzelor, asigurarea interesului
superior al copilului prin evitarea
demersurilor a ceea ce inseamna
efectuarea unei anchete sociale(
verificiri domiciliu, verificiri fa-
milia largitd, verificari in mediul
de contact al copilului - scoald,
grup prieteni, mod de relationare,
etc;evitarea costuri inutile comu-

N
I n luna octombrie a anului 2010,

nitatea locald ( primdrii) precum
si evitarea de costuri/cheltuieli de
ordin procedural instante jude-
citoresti, am inaintat Consiliului
Superior al Magistraturii cateva
propuneri de lege ferenda, printre
care si “judecarea cauzelor privind
divortul si incredintarea minorilor
in regim de urgenta pe perioada
vacantei judecatoresti de judecato-
rii planificati pe perioada vacantei,
in vederea asigurdrii interesului
superior al copilului si implicit al
justitiabililor( parintii) atita vreme

goals of the Romanian state and

its legal system about: speeding
up the resolution of cases process,
ensuring the child's best interests
by avoiding the steps of a social in-
quiry (home checks, extended fam-
ily checks, checking the child’s en-
vironment - school, friends group,
relationships, etc.), avoiding unnec-
essary costs for local communities
(city halls) and avoiding the proce-
dural court costs / expenses, I sub-
mitted with the Superior Council of

I n October 2010, given the main

Magistracy some proposals of law,
including "judging cases on divorce
and emergency child custody dur-
ing court holiday, to ensure the best
interests of the child and implicitly
of the litigants (parents) as long as
there in a mediation agreement un-
der Law 192/2006. As we all know,
the referral of cases is done by the
IT system at random, and if a me-
diation agreement on divorce and
custody of minors is concluded in
June, then filed to court in June -
July, the case can be judged only af-




cét existd acord de mediere in con-
ditiile Legii 192/2006, deoarece asa
cum stim, repartizarea cauzelor se
efectueaza in sistem informatic, in
mod aleatoriu, iar dacd un acord de
mediere privind desfacerea césito-
riei §i incredintarea copiilor minori
este incheiat in luna iunie, depus la
instanta in luna iunie - iulie, poate
fi judecat doar dupd vacanta jude-
cdtoreascd pentru a asigura respec-
tarea normelor criteriului aleatoriu
de repartizare a cauzelor, ceea ce in-
seamna doar in lunile septembrie -
octombrie s poatd fi stabilit primul
termen de judecare a cauzei”

Motivam atunci, faptul ca, in art.
101 din H.C.S.M. nr. 387/2005, cu
modificarile §i completarile ulte-
rioare este specificat cd incalcarea
acestor norme atrage raspunderea
disciplinard a persoanelor vinovate,
in conditiile legii.

Ori, primand interesul superior
al copilului i implicit al justitiabi-
lilor se impune reglementarea unei
astfel de situatii.

NOTA FUNDAMENTARE:

»,HOTARARE Nr. 387 din 22 sep-
tembrie 2005 pentru aprobarea Re-
gulamentului de ordine interioard al
instantelor judecétoresti, cu modifi-
cérile si completarile ulterioare...

ART. 95

(2) Repartizarea cauzelor se va
efectua in sistem informatic prin
programul ECRIS.

ART. 100

Pe perioada vacantei judecito-
resti se vor forma complete separa-
te, pentru a se asigura solutionarea
cauzelor urgente sau a celor care
impun celeritate.

ART. 101

Neluarea masurilor necesare
aplicarii normelor criteriului alea-
toriu de repartizare a cauzelor sau
incdlcarea acestor norme atrage
raspunderea disciplinard a persoa-

nelor vinovate, in conditiile legii”

Putini dintre mediatori mi-au dat
crezare cu privire la atingerea aces-
tui obiectiv deoarece deja se anun-
tase publicarea legii micii refor-
me, respectiv a Legii nr. 202/2010
privind unele mésuri pentru ac-
celerarea solutiondrii proceselor (
publicatd in Monitorul Oficial al
Roméniei, Partea I, nr. 714 din 26
octombrie 2010) ce stabileste ca in
tot cursul procesului civil, judeca-
torul va incerca impécarea partilor,
dandu-le indrumérile necesare, po-
trivit legii. In litigiile care, potrivit
legii, pot face obiectul procedurii
de mediere, judecitorul poate invi-
ta partile sd participe la o sedintd de
informare cu privire la avantajele
folosirii acestei proceduri.

Dar, increderea in institutiile sta-
tului trebuie sa primeze, si iatd ca
am avut dreptate, Consiliul Superi-
or al Magistraturii a analizat situa-
tiile existente la nivelul instantelor
judecatoresti si a hotdrat in intere-
sul justitiabililor, hotdrédre concreti-
zata prin Hotdrarea nr. 504/21 iulie
2011 pentru modificarea si comple-
tarea Regulamentului de ordine in-
terioara al instantelor judecétoresti
aprobat prin Hotdrarea Plenului
Consiliului Superior al Magistratu-
rii nr. 387/2005.

Astfel ca, a dispus modificarea
art. 100 ce are urmatorul cuprins ,,
Pe perioada vacantei judecitoresti
se vor forma complete separate,
pentru a asigura solutionarea cau-
zelor urgente sau a celor care impun
celeritate, precum si a celor in care
a intervenit un acord de mediere,
indiferent de obiectul cauzei”

A mai dispus si modificarea art.
159 alin. 3 ce in prezent are urma-
torul cuprins:

Extras:, (3) In timpul vacantei
judecdtoresti vor fi judecate cauze-
le pentru care legea prevede solu-
tionarea in regim de urgenta si cu

ter the court vacation, which means
that only in September - October
will the first hearing be established. "

I then said that art. 101 of
H.C.S.M. no. 387/2005, with subse-
quent modifications, reads that the
infringement of these norms leads
to disciplinary sanctions for the
people guilty, according to the law.
Given the child’s best interests and
implicitly the litigants, this situa-
tion needs to be regulated.

NOTE FOR SUBSTANTIATION
»Decision  No. 387, September
22,2005 For approval of the court’s
internal rules and regulations, with
subsequent modifications...

ART. 95

(2) referral of cases will be done
by the IT system ECRIS.

ART. 100

During the court holiday, a sepa-
rate panel of judges will be set up,
in order to assure the resolution of
urgent cases or those that require
rapidity in resolution.

ART. 101

Not taking the necessary meas-
ures to enforce the random choice
criterion for distribution of cases or
infringement of these norms lead
to disciplinary sanctions for the
people found guilty, under the law
conditions”

Few of the mediators be-
lieved 1 could achieve this
goal since the publication of the
small reforms law had already
been announced, namely the Law
no. 202/2010 on some measures to
accelerate the settlement process
(published in the Official Gazette
of Romania, Part I, no. 714 from
October 26, 2010) which estab-
lishes that throughout the civil trial,
the judge will try to reconcile the
parties, giving them the necessary
guidance, according to the law. In
disputes that according to the law,
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may be the object of mediation, the
judge may invite the parties to at-
tend an information meeting on the
advantages of using this procedure.

But confidence in the state insti-
tutions should be a priority, and 1
was right, the Superior Council of
Magistracy analyzed the situations
existing in the courts and decided
in favor of the litigants, through
the Decision. 504/ July 21, 2011
amending and supplementing the
courts internal rules and regula-
tions, approved through the deci-
sion taken by the Superior Council
of Magistracy Plenum no. 387/2005.

So, there appeared the amend-
ment of art. 100 which reads "Dur-
ing the court holiday, separate pan-
els of judges will be set up, to ensure
the settlement of urgent cases or
those requiring speed in resolution,
as well as those in which a media-
tion agreement appeared, regard-
less of the nature of those cases."

It also decided the modification
of art.159 paragraph 3, which now
has the following content:
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celeritate si cele in care s-a incheiat
un acord de mediere, indiferent de
obiectul judecatii”

Asadar, toti cetdtenii trebuie sa
acorde increderea maxima institu-
tiilor statului tindnd cont de faptul
ca Hotarérea Plenului Consiliului
Superior al Magistraturii nu numai
ca a avut in vedere interesul superi-
or al copilului in cauzele de divort,
incredintare minori ci mai mult de

atat, pentru a asigura celeritatea
solutiondrii cauzelor lasd posibili-
tatea justitiabililor de a hotara ei in
cauzele ce-i privesc prin procedura
medierii asigurandu-le celeritatea
solutiondrii cauzelor pe temeiul
prevederilor art. 159 alin. (3) indi-
ferent de obiectul judecatii. "

LucreTIA IoNITA
Mediator autorizat, Tulcea

PROCEDURA MEDIERII
CONFLICTELOR DE MUNCA REGLE-
MENTATA PRIN LEGEA NR. 62/2011
A DIALOGULUI SOCIAL

ctualul Codul al Muncii re-
glementeazd la art. 231 - 236

dreptul comun in materia solutio-
narii conflictelor colective de muncé.

conflictele de muncd, defini- Acest act normativ face referire in

nindu-le ca acele conflicte dintre sa-
lariati si angajatori privind interesele
cu caracter economic, profesional
sau social ori drepturile rezultate din
desfisurarea raporturilor de munc.
Din aceste prevederi legale rezultd ca
aceste conflicte de munca se impart
in conflicte colective si conflicte in-
dividuale de munca. De asemenea,
conflictele de interese pot fi numai
colective, iar conflictele de drepturi
pot fi atdt individuale, cat si colective.

De asemenea, Codul Muncii apli-
cabil in prezent nu face nicio referire
la procedura medierii, precizind
doar succint la art. 232 ca procedura
de solutionare a conflictelor de mun-
cA se stabilegte prin lege speciala. In
speti textul de lege face referire la
Legea nr. 62/2011 a dialogului social,
care cuprinde dispozitii referitoare la
conflictele colective de muncé in Ti-
thul VIII, capitolele I-IV; art. 154-216.

Asadar, Legea nr. 62/2011 a dia-
logului social constituie in prezent

Titlul VIII cap. II la Contlictele co-
lective de munca, iar in cap. IV din
cadrul aceluiasi Titlu, cuprinde
dispozitii referitoare la mediere si
arbitraj. De remarcat este faptul ca
in Legea nr. 62/2011 a dialogului
social nu se mai stipuleaza rolul de
mediator al Consiliului Economic si
Social, acesta devenind un organism
consultativ pentru Parlament si Gu-
vernul Romaniei, atributiile concrete
ale acestuia regdsindu-se la art. 86
din lege.

Referitor la conflictele de mun-
¢, remarcdm faptul ci actuala re-
glementare nu mai retine diferenta
dintre ,,conflicte de interese“ si ,,con-
flicte de drepturi® asa cum exista in
Legea nr. 168/1999 privind soluti-
onarea conflictelor de munca, fiind
precizatd doar notiunea de ,conflict
colectiv de muncé®. Legea prevede ca
un contflict colectiv de munca poate
avea loc pentru apdrarea intereselor
colective cu caracter economic, pro-

e g

Excerpt: ,(3)During the court
holiday there will be judged the
court cases for which the law
provides urgent resolution and
promptly and those where media-
tion agreements were concluded,
regardless of the nature of the case."

Thus, all citizens must pay full
trust to state institutions taking
into account that the decision of the
Superior Council of Magistracy not

only considered the best interests of
the child in cases of divorce, custo-
dy of minors, but more than that, in
order to ensure speed in solving the
cases, allowed the litigants to de-
cide for themselves in accordance
with Art. 159 par. (3) regardless of
the nature of their case” "

LucreTIA IoNITA
Authorized Mediator, Tulcea

MEDIATION OF LABOR CONFLICTS
REGULATED BY LAW 62/2011
ON SOCIAL DIALOGUE

labor disputes in art. 231-236,
defining them as those conflicts
between employees and employers
concerning economic, social or pro-
fessional interests or rights resulting
from the operation of employment
relations. According to these legal
provisions, labor disputes are split
into collective and individual em-
ployment disputes. Also, conflicts of
interest can only be collective and the
conflicts of rights can be both indi-
vidual and collective.
The Labor Code currently applica-

T he current Labor Code regulates

chapter IV of the same title contains
provisions relating to mediation and
arbitration. It should be noted that
Law no. 62/20110n social dialogue no
longer stipulates the mediator role of
the Economic and Social Council, this
becoming an advisory body to Parlia-
ment and Government of Romania,
its specific functions being found in
art. 86 of the law.

Concerning the labor disputes,
we notice that the current regula-
tion no longer retains the difference
between "conflict of interest" and

"conflict of rights" as it happens in law

ble makes no reference to mediation no. 168/1999 on the settlement of
procedure, stating only briefly in art. labor disputes, being stated only the
232 that the procedure for settlement notion of "collective labor conflict."
of labor disputes shall be established The law provides that a collective la-
by special law. In this case the legal bor conflict can occur to defend the
text refers to the Law no. 62/2011 collective economic, professional or
on social dialogue, which contains social interests, in accordance with
provisions regarding collective labor Art. 156 of the law, which states the
conflicts in Title VIII, Chapters I-IV, right of employees to launch collec-
art. 154-216. tive labor disputes in connection
Thus, Law no. 62/2011 on social with commencement, progress and
dialogue is now common law in the conclusion of negotiations regarding
settlement of labor disputes. This collective agreements in the follow-
normative act refers in Title VIII ing cases:
chapter II to labor disputes, and the o employer or employers' organiza-
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fesional sau social, in conformitate

cu prevederile art. 156 din lege, care

mentioneaza dreptul angajatilor de

a declansa conflicte colective de

munca in legitura cu inceperea, des-

fasurarea si incheierea negocierilor
contractelor colective de muncd, in
urmatoarele cazuri:

+ angajatorul sau organizatia patro-
nala refuza s inceapd negocierea
unui contract colectiv de muncé;

+ angajatorul sau organizatia patro-
nald nu accepta revendicarile for-
mulate de angajati;

o partile nu ajung la o intelegere
privind incheierea unui contract
colectiv de muncd pand la data
stabilitd de comun acord pentru
finalizarea negocierilor.

De asemenea, art. 157 din lege
stipuleazd faptul ci nu pot consti-
tui obiect al conflictelor colective
de munca revendicarile angajatilor
pentru a cdror rezolvare este nece-
sard adoptarea unei legi sau a altui
act normativ si in acelasi timp, legea
mentioneaza situatiile in care poate
fi declansat un conflict colectiv de
muncd, precum §i imprejurarea ca
pe durata valabilitatii unui contract
sau acord colectiv de muncé, angaja-
tii nu pot declansa un contlict colec-
tiv de munca.

Procedura solutiondrii amiabile
a conflictelor de muncd dintre an-
gajatori si salariati este previzutd in
capitolele IIT si IV din lege. Actul
normativ cuprinde o diferentiere
in cazul solutiondrii conflictelor
colective de munca fatd de conflic-
tele individuale de muncg, astfel ci
toate conflictele colective de munca
sunt solutionate potrivit procedurii
speciale reglementate de Legea nr.
62/2011 a dialogului social, iar con-
flictele individuale de muncd sunt
solutionate potrivit dispozitiilor Le-
gii nr. 192/2006 privind medierea si
profesia de mediator.

In cazul conflictelor colective de

-
\'

wjedierea § 3

v ]

o i

vsianta

munca, Legea nr. 62/2011 a dialo-
gului social prevede ca procedura
de conciliere este obligatorie, aceas-
ta fiind realizata de citre Ministerul
Muncii, Familiei si Protectiei Sociale,
respectiv Inspectoratul Teritorial de
Munca, dupa caz. In situatia in care
se ajunge la un acord privind solu-
tionarea revendicrilor formulate,
conflictul colectiv de munca se con-
siderd incheiat.

In situatia in care conflictul co-
lectiv de muncé nu a fost solutionat
prin conciliere - deci procedura de
conciliere a esuat - sau acordul care
s-a incheiat ca urmare a concilie-
rii este numai partial, partile - prin
consens - pot initia procedura de
mediere. Asadar, este vorba despre o
optiune a partilor si nu despre o obli-
gativitate privind recurgerea la medi-
ere in cazul conflictelor colective de
munca, spre deosebire de procedura
concilierii, care este obligatorie in
acest caz. In schimb, medierea devi-
ne obligatorie in cazul in care pértile
aflate in conflict, de comun acord, au
decis acest lucru inainte de declanga-
rea grevei sau pe parcursul acesteia.
Este important de subliniat cd pe
durata solutionarii conflictelor de
munca care au fost supuse medierii
sau arbitrajului, salariatii nu pot de-
clanga grevd, iar daca greva a fost to-
tusi declansatd, aceasta se suspenda.

In scopul solutiondrii amiabile si
cu celeritate a conflictelor colective
de munci se infiinteazd Oficiul de
Mediere si Arbitraj al Conflictelor
Colective de Munca de pe langd Mi-
nisterul Muncii, Familiei si Protectiei
Sociale, modalitatea de infiintare,
organizare §i functionare a acestui
organism urmand si fie reglemen-
tatd prin hotdrére de Guvern care va
fi adoptata in termen de cel mult 90
de zile de la data intrarii in vigoare
a Legii nr. 62/2011 a dialogului so-
cial. In cadrul Oficiului de Mediere
si Arbitraj al Conflictelor Colective

tion refuses to start negotiating a
collective agreement;

+ employer or employers' organiza-

tion does not accept claims made
by employees;

+ parties fail to reach an agreement

on the conclusion of a collective

agreement until the date agreed to

complete negotiations.

Also art. 157 of the law states that
employees ‘claims cannot be the
object of collective labor disputes,
if their resolution needs to adopt a
law or another legislative act, and
at the same time, the law states the
situations in which collective labor
conflicts may be launched, as well as
the fact that during the validity of a
contract or collective agreement, em-
ployees can not initiate a collective
labor conflict.

Amicable settlement procedure of
labor disputes between employers
and employees is provided in Chap-
ters [Illand IV of the law. The norma-
tive act makes a difference between
the resolution of collective labor
disputes and the individual labor dis-
putes, so that all collective labor con-
flicts are resolved according to the
special procedure regulated by Law
no. 62/2011 on social dialogue, while
individual employment disputes are
resolved according to the provisions
of Law no. 192/2006 on mediation
and the mediator profession.

For the collective labor disputes,
Law no. 62/2011 on social dialogue
states that conciliation procedure is
mandatory, being conducted by the
Ministry of Labor, Family and Social
Protection, namely the Territorial
Labor Inspectorate, as appropriate. If
an agreement is reached on the set-
tlement of claims made, the collective
labor dispute is considered ended.

If the collective labor dispute was
not resolved by conciliation - so con-
ciliation failed - or the agreement
which ended as a result of concilia-
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tion is only half-done - by consensus
- they can initiate mediation. So, we
are talking about an option of the
parties and not about an obligation
to use mediation for labor disputes,
unlike conciliation procedure, which
is mandatory in this case. In contrast,
mediation becomes mandatory if
the conflicting parties, by agreement,
have decided this before or during
strike. It is important to underline
that during the settlement of labor
disputes that have been subject to
mediation or arbitration, employees
cannot institute a strike, and if the
strike was started anyway, it gets sus-
pended.

In order to resolve labor conflicts
amicably and fast, there was established
the Office of Mediation and Arbitra-
tion of collective labor disputes at the
Ministry of Labor, Family and Social
Protection, the establishment, organiza-
tion and functioning of this body will be
regulated by a government decision to
be adopted no later than 90 days from
the date when Law no. 62/2011 on social
dialogue comes into force of. In the Of-
fice of Mediation and Arbitration of col-
lective labor disputes, there will be set up
the body of mediators and the body of
arbitrators and their structure, criteria for
accession, competence, responsibilities,
and procedures for mediation and arbi-
tration shall be determined by the Medi-
ation and Arbitration Regulation issued
by the Office of Mediation and Arbitra-
tion of collective labor disputes and will
be approved by the order of the Minister
of Labor, Family and Social Protection
and the Minister of Justice, which will be
published in the Official Gazette, Part L
Arbitration is stipulated by law as an op-
portunity for the parties — for the entire
duration of a collective labor conflict - to
try solving the dispute they face. Arbi-
tration decisions pronounced by the
Office of Mediation and Arbitration are
binding on the parties, are added to the
collective labor agreements and become
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de Munca vor fi constituite Corpul
de Mediatori si Corpul de Arbitri
ai Conflictelor Colective de Munca,
iar componenta acestora, criteriile
de accedere, competenta, atributiile,
precum si procedurile de mediere si
arbitraj vor fi stabilite prin Regula-
mentul de Mediere si Arbitraj elabo-
rate de Oficiul de Mediere si Arbitraj
al Conflictelor Colective de Munca
si va fi aprobat prin Ordin al minis-
trului muncii, familiei si protectiei
sociale si al ministrului justitiei, care
va fi publicat in Monitorul Oficial al
Romaniei, Partea I.

Arbitrajul este prevazut de lege ca
o posibilitate a partilor - pe intreaga
duratd a unui conflict colectiv de
muncd - prin care acestea pot incer-
ca solutionarea litigiului cu care se
confruntd. Hotdrérile arbitrale pro-
nuntate de citre Oficiul de Mediere
si Arbitraj sunt obligatorii pentru
parti, completeazd contractele colec-
tive de munci si devin executorii din
momentul pronuntdrii lor.

Referitor la conflictele individuale
de munci, legea prevede ca acestea
pot fi solutionate prin mediere - si-
tuatie in care sunt aplicabile preve-
derile art. 73 alin. (2) din Legea nr.
192/2006 privind medierea si pro-
fesia de mediator, cu modificarile si
completarile ulterioare. Acest articol
prevede cé dispozitiile legii medierii
se aplicé si in medierea conflictelor
de drepturi de care partile pot dispu-
ne din cadrul conflictelor de munca,
deci partile pot apela la un mediator
ales de comun acord in vederea solu-
tiondrii disputei cu care se confruntd,
in conditii de neutralitate, impartia-
litate si confidentialitate. In situatia
in care procedura de mediere in ca-
zul conflictelor individuale de mun-
cd nu se poate finaliza cu un acord,
partile au posibilitatea referirii liti-
giului lor spre solutionare instante-
lor de judecatd competente. Astfel,
Legea nr. 62/2011 a dialogului social

NIUNEA CENTRELOR [
CENTRUL

mentioneazi la art. 208 ci orice con-
flict individual de munca se solutio-
neazd de ctre instantele de judecata.
Insa, opinam ca aceastd prevedere
nu trebuie interpretatd in sens re-
strictiv, ci trebuie coroborata cu dis-
pozitiile Legii nr. 192/2006 privind
medierea si profesia de mediator si
ale Legii nr. 202/2010 privind une-
le unele mésuri pentru accelerarea
solutiondrii proceselor, in sensul ci
este in interesul partilor sa recurgd
la modalitatile de solutionare pe cale
amiabild a litigiului lor, inainte de a
se adresa instantelor de judecata, iar
instantele de judecata au un rol deo-
sebit in promovarea institutiei medi-
erii i incurajarea pértilor sa recurgd
la aceastd procedurd de solutionare
a conflictelor, care prezinta avantaje
atat pentru partile insesi, ct si pen-
tru instantele de judecatd. Asadar,
partile pot recurge la mediere atat
inainte de a exista un dosar dedus
judecdtii, cat si in conditiile in care
litigiul dintre acestea se afl deja pe
rolul instantelor. In conditiile in care
existd un dosar pe rolul instantelor
de judecatd, iar partile isi exprima
acordul in vederea incercirii de so-
lutionare prin mediere a respectivu-
lui conflict, instanta poate suspenda
dosarul pe o perioada de maxim trei
luni de zile. In cazul in care partile
ajung la un acord, dosarul se repune
pe rol fird a se achita taxa de timbru
aferentd, iar instanta va lua act de
acordul de mediere, pronuntind in
spetd o hotdrare de expedient. In si-
tuatia in care partile nu vor ajunge la
o solutie unanim acceptata in cadrul
procedurii de mediere, litigiul va pu-
tea fi continuat in fata instantei de
judecatd. "
DRD. CAMELIA GAGU

avocat, mediator,

Presedinte "Centrul Mediatorilor
Profesionisti - Bucuresti", asistent
universitar Universitatea Crestina
"Dimitrie Cantemir”
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enforceable from the moment they are
pronounced.

Referring to individual labor con-
flicts, the law provides that they can be
resolved through mediation — in which
case the provisions of Art. 73 paragraph.
(2) of Law no. 192/2006 on mediation
and the mediation profession are ap-
plied. This article states that the provi-
sions of mediation law are also applica-
ble in mediating conflicts of rights the
parties may have within labor conflicts,
therefore the parties may turn to a me-
diator chosen by mutual agreement to
resolve the dispute faced in conditions
of neutrality, impartiality and confi-
dentiality. If the mediation procedure
for individual labor disputes cannot be
completed with an agreement, the par-
ties are able to resolve their dispute in
court. Thus, Law no. 62/2011 on social
dialogue mentioned in art. 208 that any
individual labor conflict is resolved
by the courts. However, we think that
this provision shall not be interpreted
in a restrictive manner, but must be
combined with Law no. 192/2006 on
mediation and the mediator profession
and the Law. 202/2010 regarding some
measures to accelerate the settlement
process, in the sense that it is in the in-
terest of the parties to resort to ways of
resolving their dispute amicably before
addressing the court, and courts have
an important role in promoting media-
tion and encouraging parties to use this
dispute settlement procedure, which
presents advantages both for the par-
ties themselves and for the courts. Re-
garding individual labor conflicts, the
law provides that they can be resolved
through mediation - in which case the
provisions of Art. 73 paragraph (2) of
Law no. 192/2006 on mediation and
the mediation profession, are amended
and supplemented.

This article stipulates that the pro-
visions of mediation law are also ap-
plicable for the mediation of conflicts
of rights, so the parties can resort to

a mediator chosen by mutual agree-
ment to resolve the dispute faced, in
conditions of neutrality , impartiality
and confidentiality. If the mediation
procedure for individual labor dis-
putes cannot be completed with an
agreement, the parties are able to refer
their litigation to court. Thus, Law no.
62/2011 on social dialogue reads in
art. 208 that any individual labor con-
flict is resolved by the courts. How-
ever, we believe that this provision
shall not be interpreted in a restrictive
manner, but must be combined with
Law no. 192/2006 on mediation and
the mediator profession and the Law.
202/2010 regarding some measures
to accelerate the settlement process,
in that it is in the interest of the par-
ties to resort to ways of resolving their
dispute amicably before addressing
the court, and courts have an impor-
tant role in promoting mediation and
encouraging parties to use the dispute
settlement procedure, which presents
advantages for the parties themselves
and for the courts.

Therefore, parties can use mediation
both before there is case in court, and
also when the litigation between them is
already pending with the courts. I there
is a pending court case and the parties
agree to attempt to resolve the dispute
through mediation, the court may sus-
pend the case for a maximum of three
months. If the parties reach an agree-
ment, the case is again resumed without
paying stamp duty, and the court will
take note on the mediation agreement,
ruling an expedient decision. If the par-
ties do not reach a universally accepted
solution in the mediation, the dispute
will be continued before the court. ~ m

DRD. CAMELIA GAGU

lawyer, mediator,

President "Bucuresti Professional
Mediators Center”,

assistant professor Universitatea
Crestina "Dimitrie Cantemir”




INCOERENTE LEGISLATIVE PRIVIND
MEDIEREA IN ROMANIA
DIN PERSPECTIVA LEGISLATIEIIN
DOMENIUL DISCRIMINARII

medierea, tehnica si arta

LEGISLATIVE INCOHERENCIES RELATED
TO MEDIATION IN ROMANIA FROM THE
PERSPECTIVE OF THE LEGISLATION IN
THE FIELD OF DISCRIMINATION

0 SCURTA INTRODUCERE

Acest studiu isi propune sé anali-
zeze anumite incoerente sau supra-
puneri legislative in materia medie-
rii din perspectiva a doud institutii
cu atributii in acest domeniu: Con-
siliul pentru Mediere (CM) si Con-
siliul National pentru Combaterea
Discriminarii (CNCD). Metodele
principale de analizd pe care se va
baza studiul vor fi cea logico-juridi-
cd si cea comparativa.

Aceasta analizd rezidd din ne-
cesitatea unor clarificari de natura
legala privind capacitatea CNCD
de a aplica medierea in cauzele care
i sunt supuse spre solutionare. Nu
putem ignora si posibilitatea unei
propuneri de lege ferenda pentru a
armoniza fundamentul juridic pe
care au fost construite cele doud
institutii.

0 PERSPECTIVA INSTITUTIONALA

Din punct de vedere al temeiului
legal, CNCD a fost infiintat prin
OG 137/2000, modificatd si com-
pletatd printr-o serie de acte nor-
mative: Legea nr. 324/2006 pentru
modificarea si completarea Ordo-
nantei Guvernului nr. 137/2000
privind prevenirea si sanctionarea
tuturor formelor de discriminare,
publicatd in Monitorul Oficial al
Romaniei, Partea [, nr. 626 din 20
iulie 2006, dandu-se textelor o noua
numerotare. Ordonanta Guvernu-
lui nr. 137/2000 a fost publicatd in
Monitorul Oficial al Romaniei, Par-
tea I, nr. 431 din 2 septembrie 2000
si a fost aprobatd cu modificari si

completari prin Legea nr. 48/2002,
publicatd in Monitorul Oficial al
Roméniei, Partea I, nr. 69 din 31
ianuarie 2002. Ulterior adoptarii
si aprobarii prin lege, Ordonanta
Guvernului nr. 137/2000 a mai fost
modificatd si completata prin:
o Ordonanta Guvernului nr.
7712003 pentru modificarea si

completarea Ordonantei Guver-
nului nr. 137/2000 privind pre-

venirea si sanctionarea tuturor

formelor de discriminare, publi-
catd in Monitorul Oficial al Ro-

maniei, Partea I, nr. 619 din 30

august 2003, aprobata cu modi-

ficari si completdri prin Legea nr.
27/2004, publicata in Monitorul
Oficial al Roméniei, Partea I, nr.
216 din 11 martie 2004;

nantei Guvernului nr. 137/2000

privind prevenirea si sanctiona-
rea tuturor formelor de discri-

minare, publicatd in Monitorul
Oficial al Romaniei, Partea I, nr.
626 din 20 iulie 2006.

Consiliul de mediere a fost infiin-

tat prin Legea nr. 192/2006 privind
medierea si organizarea profesiei de
mediator, modificatd si completatd
prin Legea 370/2009, 0G 13/2010
pentru  transpunerea  Directivei
Servicii §i prin Legea nr. 202/2010

privind unele masuri pentru accele-

rarea solutionarii proceselor.
Asadar, o primd observatie se
referd la faptul ca exista o diferenta
de 6 ani intre momentul infiintarii
CNCD si momentul infiintarii CM.

Legea nr. 324/2006 pentru mo-
dificarea si completarea Ordo-

BRIEF INTRODUCTION

This study intends to analyse
certain legislative incoherencies
or superposition in the field of
mediation from the perspective of
two institutions with attributions in
this field: Mediation Council (MC)

published in the Official Journal of
Romania, 1* Part, no. 69 of January
31% 2002. Pursuant to the enact-
ment and approval by law, the Gov-
ernmental Ordinance no. 137/2000
was amended and completed once
more by:

and National Council for Combat- « Governmental Ordinance no.

ing Discrimination (NCCD). The
main methods of analysis on which
the study relies will be the logical-
juridical and the comparative ones.

This analysis resides from the
need of a legal clarification related
to NCCD capacity to apply media-
tion in the cases submitted to it for
settlement. We cannot ignore either
the possibility of a proposal of lege
ferenda in order to harmonise the
juridical ground on which the two
institutions rely.

AN INSTITUTIONAL PERSPECTIVE
In terms of the legal ground,
NCCD was incorporated by GO
137/2000, amended and completed
by a range of legislative acts: Law no.
324/2006 for the amendment and
completion of Governmental Or-
dinance no. 137/2000 related to the
prevention and punishment of all
forms of discrimination, published
in the Official Journal of Romania,
1% Part, no. 626 of July 20™ 2006, the
texts being assigned a new number-
ing. The Governmental Ordinance
no. 137/2000 was published in the
Official Journal of Romania, 1* Part,
no. 431 of September 2" 2000 and
it was approved with amendments
and addenda by Law no. 48/2002,

« Law no.

77/2003 by amending and com-
pleting the Governmental Ordi-

nance no. 137/2000 concerning
the prevention and punishment
of all forms of discrimination,
published in the Official Journal
of Romania, 1* Part, no. 619 of
August 30™ 2003, approved with
amendments and addenda by
Law no. 27/2004, published in
the Official Journal of Romania,
1* Part, no. 216 of March 11*
2004;

324/2006 for the
amendment and completion of
Governmental Ordinance no.

137/2000 related to the preven-

tion and punishment of all forms
of discrimination, published in
the Official Journal of Romania,
1% Part, no. 626 of July 20™ 2006.

The Mediation Council was in-

corporated by Law no. 192/2006
concerning the mediation and
organisation of the profession of
mediator, amended and completed
by Law 370/2009, GO 13/2010 for

the transposition of the Service Di-

rective and by Law no. 202/2010
related to some measures for the
acceleration of solving the trials.

Therefore, a first observation re-
fers to the fact that there is a differ-
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Acest fapt poate reprezenta una din-
tre motivele incoerentelor legislati-
ve existente din punctul de vedere
al celor doua legi. Cu toate ca, acest
motiv nu justificd faptul ca, la 6 ani
de la infiintarea CNCD, legiuitorul
nu a luat in considerare faptul ca si
CNCD este abilitat sa medieze.

O altd observatie se referd la
faptul ca legislatia, atat in cazul dis-
crimindrii, ct si in cazul medierii,
transpune directive europene in le-
gislatia nationala.

CE ESTE CNCD?

Consiliul National pentru Com-
baterea Discriminarii, denumit in
continuare CNCD, este autoritatea
de stat in domeniul discriminarii,
autonoma, cu personalitate juri-
dica, aflatd sub control parlamen-
tar si totodatd garant al respectarii
si aplicarii principiului nediscrimi-
narii, in conformitate cu legislatia
interna in vigoare si cu documen-
tele internationale la care Romania
este parte.

In exercitarea atributiilor sale,
Consiliul isi desfisoara activita-
tea in mod independent, fird ca
aceasta sa fie ingradita sau influen-
tata de cétre alte institutii ori auto-
ritati publice.

Consiliul este responsabil cu apli-
carea i controlul respectdrii preve-
derilor OG 137/2000 in domeniul
sau de activitate, precum si in ceea
ce priveste armonizarea dispozitii-
lor din cuprinsul actelor normative
sau administrative care contravin
principiului nediscriminarii.

In anul 2008, cea mai importanta
clarificare a naturii juridice a Con-
siliului National pentru Combate-
rea Discrimindrii a fost oferitd de
Curtea Constitutionald a Romaniei.
In urma invocdrii unei exceptii de
neconstitutionalitate a prevederilor
art. 16-25 din O.G. nr. 137/2000, re-
publicatd, prin Decizia Curtii Con-

stitutionale a Romaniei nr. 1.096
din 15 octombrie 2008, publicatd
in Monitorul Oficial nr. 795 din
27 noiembrie 2008, Curtea Consti-
tutionald s-a pronuntat cu privire
la naturd juridica a CNCD sub
aspectul respectdrii prevederilor
constitutionale. Curtea Constituti-
onald a statuat, printre altele, urma-
toarele: ,,Consiliul National pentru
Combaterea Discrimindrii este un
organ administrative cu  atribufii
jurisdictionale, care se bucurd de
independenta necesard indeplinirii
actului administrativ-jurisdictional
si respectd prevederile constitutio-
nale cuprinse in art.124 privind in-
faptuirea justitiei si art.126 alin.(5),
care interzice infiintarea de instante
extraordinare”.

»Consiliul isi exercita atributiile
independent, liber de orice influenta
din partea oricarei institutii ori au-
toritati publice, cu respectarea preve-
derilor art.1 alin.(4) din Legea fun-
damentala, care consacra principiul
separatiei si echilibrului puterilor in
cadrul democratiei constitutionale”

CEESTE CM?

In vederea organizarii activita-
tii de mediere s-a infiintat Consi-
liul de mediere, organism autonom
cu personalitate juridicé, de interes
public, cu sediul in municipiul Bu-
curesti.

CARE SUNT ATRIBUTIILE CNCD?

In vederea combaterii faptelor de
discriminare, Consiliul isi exercita
atributiile in urmdtoarele domenii:

a) prevenirea faptelor de discri-
minare prin realizarea de campa-
nii de informare, de constientizare
privind drepturile omului, efectele
discriminarii, principiul egalitatii,
cursuri de formare, de informare,
proiecte si programe la nivel local,
regional si national, realizarea de
studii, rapoarte etc.;

ent of 6 years between the moment
of incorporation of NCCD and the
moment of incorporation of MC.
This fact may represent one of the
reasons of legislative incoheren-
cies existent from the perspectives
of the two laws. Despite all, this
does not explain the fact that, after
6 years from the incorporation of
NCCD, the legislator didn't consid-
er the fact that NCCD is competent
as well to mediate.

Another observation refers to the
fact that legislation, related both
to discrimination and mediation,
transposes European directives in
the national legislation.

WHAT IS NCCD?

The National Council for Com-
bating  Discrimination, herein
referred to as NCCD, is the state
authority in the field of discrimi-
nation, autonomous, with legal
personality, under the parlia-
mentary control and, at the same
time, guarantor of fulfilment and
application of the principle of non-
discrimination, according to the
internal legislation in force and the
international documents to which
Romania has adhered.

In the exercise of its attributions,
the Council carries out its activity
independently, without being pre-
vented or influenced by other insti-
tutions or public authorities.

The Council is liable to apply and
control the fulfilment of the dispos-
als of GO OG 137/2000 in its field
of activity, as well as in terms of
harmonizing the disposals of the
legislative or administrative acts
that contravene the principle of
non-discrimination.

In 2008, the most important ex-
planation for the juridical nature of
the National Council for Combating
Discrimination was offered by the
Constitutional Court of Romania.

Pursuant to claiming a constitution-
al challenge of the disposals of art.
16-25 of G.O. no. 137/2000, repub-
lished, by Decision of Constitutional
Court of Romania no. 1.096 of Oc-
tober 15 2008, published in the Of-
ficial Journal no. 795 of November
27" 2008, the Constitutional Court
passed a judgement with respect
to the juridical nature of NCCD
in terms of fulfilment of constitu-
tional disposals. The Constitutional
Court asserted, among others, the
following: ,,The National Council
for Combating Discrimination is an
administrative body with jurisdic-
tional attributions, that has the nec-
essary independence to accomplish
the administrative-jurisdictional act
and fulfils the constitutional dispos-
als stipulated by art.124 related to
the accomplishment of justice and by
art.126 par.(5), that forbids the con-
stitution of extraordinary courts”.

»The Council exercises its attribu-
tions independently, free of any in-
fluence from any public institution
or authority, with the fulfilment
of the disposals of art.1 par.(4) of
fundamental Law, sets forth the
principle of separation and balance
of powers within the constitutional
democracy”.

WHATISMC?

With a view to organise the
activity of mediation, it was in-
corporated the Mediation Council,
autonomous body with legal per-
sonality, of public interest, seated in
Bucharest municipality.

WHICH ARE THE ATTRIBUTIONS
OF NCCD?

With a view to combat the dis-
crimination acts, the Council exer-
cises its attributions in the follow-
ing fields:

a) prevention of discrimination
acts by organising campaigns of in-




b) medierea faptelor de discri-
minare este modalitatea de soluti-
onare a faptelor de discriminare pe
cale amiabila a partilor implicate in
cazul de discriminare, in prezenta
reprezentantilor Consiliului Nati-
onal pentru Combaterea Discrimi-
ndrii. CNCD urmareste reducerea
si eliminarea faptelor de discrimi-
nare si nicidecum s aplice amenzi;

c) investigarea, constatarea si
sanctionarea faptelor de discri-
minare. Pentru analizarea cit mai
corectd a cazurilor si pentru luarea
deciziilor in cazul petitiilor primite
sau autosesizarilor, Colegiul Direc-
tor dispune masuri pentru a inves-
tiga cazurile, in urma cdrora acesta
constata existenta faptei de discri-
minare $i sanctionarea acesteia;

d) monitorizarea cazurilor de
discriminare in urma constatdrii
unor cazuri de discriminare de cé-
tre CNCD, prin supravegherea ulte-
rioard a partilor implicate;

e) acordarea de asistentd de spe-
cialitate victimelor discriminarii
prin explicarea legislatiei celor in-
teresati de catre consilieri juridici
al CNCD, prin indrumarea asistatd
in ceea ce priveste activitatea de de-
punere a petitiei si informatii supli-
mentare ce decurg din aceasta.

Consiliul National pentru Com-
baterea Discriminarii are rolul de
a informa si de a formd societatea
roméneasca in vederea eliminarii
oricdrei forme de discriminare, de
a investiga si de a sanctiona actele
de discriminare, contribuind astfel
la crearea unui climat general de
incredere, respect si solidaritate,
definitoriu pentru o societate de-
mocraticd si europeana.

CARE SUNT ATRIBUTIILE CM?
Consiliul de mediere are urma-
toarele atributii principale:
a) promoveaza activitatea de me-
diere si reprezintd interesele media-

torilor autorizati in scopul asigura-
rii calitatii serviciilor in domeniul
medierii conform prevederilor pre-
zentei legi;

b) elaboreazd standardele de for-
mare in domeniul medierii, pe baza
celor mai bune practici internatio-
nale in materie;

¢) autorizeaza programele de
formare profesionald initiald si con-
tinud precum si pe cele de speciali-
zare a mediatorilor;

d) intocmeste si actualizeaza lista
furnizorilor de formare care au ob-
tinut autorizarea;

e) autorizeaza mediatorii, in con-
ditiile prevazute de prezenta lege si
de procedura stabilita prin Regula-
mentul de organizare si functionare
a Consiliului de mediere;

e.l) coopereazd, prin interme-
diul Sistemului de informare in
cadrul pietei interne, cu autoritd-
tile competente din celelalte state
membre ale Uniunii Europene, ale
Spatiului Economic European si
din Confederatia Elvetiand, in ve-
derea asigurdrii controlului media-
torilor si a serviciilor pe care aces-
tia le presteazd, in conformitate cu
prevederile Ordonantei de urgenta
a Guvernului nr. 49/2009;

f) intocmeste si actualizeazd ta-
bloul mediatorilor autorizati;

g) tine evidenta birourilor medi-
atorilor autorizati;

h) supravegheaza respectarea
standardelor de formare in dome-
niul medierii;

i) elibereazd documentele care
atestd calificarea profesionald a me-
diatorilor;

j) adopta Codul de eticé si deon-
tologie profesionald a mediatorilor
autorizati, precum si normele de
raspundere disciplinara a acestora;

k) ia masuri pentru respectarea
prevederilor continute de Codul
de etica si deontologie profesionala
a mediatorilor autorizati si aplica

formation, of awareness related to
human rights, effects of discrimina-
tion, principle of equality, courses
of formation, of information, pro-
jects and programs on local, region-
al and national level, performance
of studies, reports etc.;

b) the mediation of discrimina-
tion acts is the manner of amiable
settlement of discrimination acts of
the parties involved in the case of
discrimination, by the presence of
the representatives of the National
Council for Combating Discrimi-
nation. NCCD intends to reduce
and remove the acts of discrimina-
tion and not to apply fines;

c) investigating, finding and
punishing the discrimination acts.
For a more correct analysis of cases
and for taking decisions in case of
the applications or taking legal ac-
tions ex officio, the Management
College disposes measures to inves-
tigate the cases, pursuant to which
it discovers the existence of the dis-
crimination act and punishes it;

d) supervision of discrimination
cases pursuant to noticing some
discrimination acts by NCCD, by
subsequent supervision of the par-
ties involved;

e) offering specialised support
to the victims of discrimination by
explaining the legislation to whom
it may concern by the legal advisors
of NCCD, by supported coordina-
tion with respect to the activity of
filing the application and additional
information resulted hereof.

The National Council for Com-
bating Discrimination has the role
to inform and train the Romanian
society with a view to remove any
form of discrimination, to investi-
gate and punish the discrimination
acts, contributing thus to the crea-
tion of a general climate of trust,
respect and solidarity, definitive for
democratic and European society.

medierea, tehnica si arta

WHICH ARE THE ATTRIBUTIONS
OF MC?

The Mediation Council has the
following main attributions:

a) promotes the mediation activ-
ity and represents the interests of
authorised mediators with a view
to ensure the quality of services in
the field of mediation according to
the disposals of this law;

b) draws up the standards of
training in the field of mediation,
in terms of the best international
practices in the field;

c) authorises the programs of
initial and permanent professional
training as well as those of speciali-
sation of mediators;

d) draws up and updates the list
of training suppliers that have ob-
tained the authorisation;

e) authorises the mediators, un-
der the conditions stipulated by this
law and by the procedure set forth
by the Regulation of organisation
and operation of the Mediation
Council;

e.l) collaborates, through the
System of information within the
internal market, with the com-
petent authorities from the other
states members of European Union,
of European Economic Space and
of Swiss Confederation, with a view
to provide the control of media-
tors and services that they render,
according to the disposals of the
emergency ordinance of govern-
ment no. 49/2009;

f) draws up and updates the list
of authorised mediators;

g) keeps the record of the offices
of authorised mediators;

h) supervises the fulfilment of
training standards in the field of
mediation;

i) issues the documents that cer-
tify the professional qualification of
mediators;

j) adopts the Code of ethics and
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normele privind raspunderea disci-
plinard a acestora;

1) face propuneri pentru comple-
tarea sau, dupa caz, corelarea legis-
latei privind medierea;

m) adopta regulamentul privind
organizarea si functionarea sa;

CUM ACTIONEAZA CNCD?

Consiliul isi exercita competen-
tele la sesizarea unei persoane fizice
sau juridice ori din oficiu.

Principiile de functionare a
CNCD sunt:

+ transparenta procedurii;

o celeritatea;

« contradictorialitatea;

o asigurarea dreptului la apdrare;
o protectia datelor personale;

+ disponibilitatea.

Existd trei categorii de parti in
cazul procedurilor CNCD: peten-
tul, partea interesatd si reclama-
tul. Petentul este persoana care se
considera discriminata si sesizezd
CNCD cu privire la savérsirea fap-
tei de discriminiare impotriva sa.
Consiliul poate fi sesizat de orice
persoana fizica, ONG sau orice
entitate legal constituitd care are
un interes legitim privind fapta
sesizatd. Persoana interesata este
persoana care are un interes legi-
tim in combaterea discriminarii
si sesizeza CNCD cu privire la o
faptd de discriminare sau care
reprezintd o persoand, un grup
de persoane sau o comunitate
impotriva cdreia se considerd cd
s-a savarsit o faptd de discrimi-
nare. ONG-urile care au ca scop
protectia drepturilor omului sau
care au un interes legitim in com-
baterea discrimindrii, pot sesiza
sau reprezenta victime ale discri-
mindrii, in conditiile in care dis-
criminare se produce in domeniul
lor de activitate si aduce atingere
unei comunitdti sau unui grup de
persoane. Reclamatul este persoa-
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na impotriva cireia s-a formulat
sesizarea cu privire la o presupusa
fapta de discriminare.

CUMACTIONEAZA CM?

In cazul institutiei medierii, cei
care desfasoara activitatea de me-
diere sunt mediatorii autorizati
de Consiliul de Mediere. Asadar
nu CM, ca institutie, desfasoard
activitati de mediere, ci doar medi-
atorii autorizati, in timp ce, in cazul
CNCD, institutia in sine este cea
care mediaza, constatd si sanctio-
neaza faptele de discriminare.

CONSIDERATII FINALE

In primul rénd, diferentele
dintr cele doud institutii sunt evi-
dente. In timp de CNCD este este
autoritatea de stat in domeniul
discriminarii, autonomd, cu perso-
nalitate juridicé, aflata sub control
parlamentar si totodatd garant al
respectrii si aplicdrii principiului
nediscriminarii, Consiliul pentru
Mediere este un organism autonom,
cu personalitate juridicd, infiintat
pentru a organiza activitatea de
mediere.

Legea 192/2006, modificata si
completatd, specifica la art. 12 ca
profesia de mediator se exercitd nu-
mai de cétre persoana care a doban-
dit calitatea de mediator autorizat,
in conditiile legii si cd exercitarea
profesiei de mediator de cétre per-
soane care nu au dobandit calitatea
de mediator autorizat, in conditiile
prezentei legi, constituie infractiu-
ne si se sanctioneazd potrivit legii
penale. In timp ce, Legiuitorul a dat
atributii de mediere unui organ co-
lectiv, CNCD.

In cazul CNCD, legea nu pre-
vede nici o procedurd de mediere.
Legea prevede doar precaderea cu
care CNCD isi execitd atributiile.
Conform legii CNCD, inainte de a
investiga, constata si sanctiona fap-
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professional deontology of author-
ised mediators, as well as the norms
of their disciplinary liability;

k) takes measures for the fulfil-
ment of the disposals of the Code of
ethics and professional deontology
of authorised mediators and applies
the norms related to their discipli-
nary liability;

1) makes proposals for complet-
ing or, if the case, correlating the
legislation related to mediation;

m) adopts the regulation related
to its organisation and operation;

HOW DOES NCCD OPERATE?

The Council exercises its compe-
tences on the notification of a natu-
ral or legal person or ex officio.

The principles of operation of
NCCD:

o Transparency of procedure;

o celerity;

+ contradictoriality;

+ providing the right to defence;
o protection of personal data;

« availability.

There are three categories of
parties within NCCD procedures:
the solicitor, the interested party
and the plaintiff. The solicitor is
the person who considers itself
discriminated and notifies NCCD
with respect to committing the
discrimination act against it. The
Council may be notified by any
natural person, NGO or any en-
tity dully incorporated that has
a legitimate interest with respect
to the notified act. The interested
person is the person that has a le-
gitimate interest in combating the
discrimination and notifies NCCD
with respect to the discrimination
act or that represents a person, a
group of persons or a community
against which a discrimination act
is deemed to have been commit-
ted. The NGOs have as purpose the
protection of human rights or have
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a legitimate interest in combating
discrimination, they may notify or
represent victims of discrimination,
provided that discriminations ap-
pears in their field of activity and
affects a community or a group of
persons. The plaintiff is the person
against whom a notification was
drawn up with respect to a claimed
discrimination act.

HOW DOES MC OPERATE?

In case of the institution of me-
diation, those who are perform-
ing the activity of mediation are
the mediators authorised by the
Mediation Council. Therefore not
MG, as institution, carries out the
activity of mediation, but only the
authorised mediators, whereas, in
case of NCCD, the institution itself
is the one that mediates, finds and
punishes the discrimination acts.

FINAL OBSERVATIONS

First of all, the differences be-
tween the two institutions are ob-
vious. Whereas NCCD is the state
authority in the field of discrimi-
nation, autonomous, with legal per-
sonality, under parliamentary con-
trol and also guarantor of fulfilment
and application of the principle of
non-discrimination, the Mediation
Council is an autonomous body,
with legal personality, incorporated
to organise the mediation activity.

Law 192/2006, amended and
completed, stipulates in art. 12
that the profession of mediator
is exercised only by the person
who has acquired the quality of
authorised mediator, in terms of
law and that exercising the profes-
sion of mediator by persons who
have not acquired the quality of
authorised mediator, in terms of
this law, represents an infraction
and it is punished in terms of
criminal law. In the meantime, the
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tele de discriminare, are obligatia
s medieze faptele de discrimina-
re. A fost analizata ipoteza in care
CNCD ar putea directiona eventu-
alele cazuri care ar putea fi supuse
unui proces de mediere citre CM
sau, eventual, citre un mediator au-
torizat, dar aceastd ipotezd nu este
valabila deorece prevederile legale
sunt imperative in ceea ce prives-
te exercitarea atributiilor de catre
CNCD.

Din aceste neconcodante deriva
si alte probleme de ordin legal: care
ar fi valoare unui eventual proces
- verbal incheiat in urma unui pro-
ces de mediere exercitat de CNCD,
cum ar putea membrii CNCD sa
coordoneze un proces de mediere
in conditiile in care nu sunt medi-
atori autorizati, sau, in conditiile in
care sunt mediatori, sunt incompa-
tibili cu exercitarea profesiei.

Asadar se impun anumite mo-
dificari legislative care si armo-
nizeze prevederile din cele doud
acte normative, OG 137/2000 si
Lg. 192/2006, cu privire la institu-
tia mediereii, avind in vedere ca
importanta medierii in domeniul
discriminarii este de necontestat. m
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UN NOU MODEL

DE GESTIONARE

A CONFLICTELOR DE MUNCA—
MANAGEMENT CU INTERVENTIA
TIMPURIE A UNEI TERTE PARTI

A NEW MODEL FOR MANAGING
LABOR—MANAGEMENT
CONFLICTS WITH EARLY THIRD PARTY
INTERVENTION

Intalnirea Agentiilor nationale, Cardiff, Wales - Septembrie, 2011
(partea 1)

u mai mult de 60 de ani in
c urma, Congresul Statelor Uni-

te a recunoscut faptul ca este
nevoie de interventia unei terte
parti in disputele de munca pentru
a preveni sau a minimiza intrerupe-
rea fluxului liber al comertului. Ser-
viciul Federal de Mediere si Con-
ciliere (FMCS) a luat fiinta in 1947
prin Actul asupra Managementului
Muncii (Taft-Hartley) amenda-
mente la Actul National asupra
Relatiilor de Munca (NLRA) ca o
agentie independenta a carei misiu-
ne este sa “asiste partile in disputele
de munca in industriile ce afecteaza
comertul, in rezolvarea disputelor
prin conciliere si mediere”" Urma-
toarele acte ale Congresului si or-
dinele prezidentiale au extins rolul
EMCS, incluzand promovarea rela-
tiilor de munca in sectorul public si
privat precum si asigurarea servici-
ilor de mediere in cadrul disputelor
legate de angajare in sectorul privat
si programe de solutionare alterna-
tive conflictelor, pentru agentiile
guvernamentale.

In decursul anilor, FMCS a de-
monstrat valoarea interventiei unei
terte parti pentru imbunatatirea
relatiilor de munca si astfel preve-
nind conflictele la locul de munca.

129 USC § 173. Prin statut, jurisdic-
tia FMCS exclude industria aeriana si fera-
ta, care sunt acoperite de Consiliul National
de Mediere sub incidenta Actului de Munca
la Caile Ferate

Prin mediere si alte programe des-
tinate sa imbunatateasca relatiile
de munca si eficacitatea organiza-
tionala, mediatorii FMCS ajuta in
mod constant partile sa isi gestio-
neze conflictele ce nu pot fi evitate.
Pe masura ce nevoile si provocarile
in ceea ce priveste relatiile de la lo-
cul de munca s-au schimbat, la fel
s-a intamplat si cu modalitatile si
metodele utilizate de FMCS, s-au
schimbat pentru a ajuta partile sa
depaseasca aceste provocari.

Fara indoiala, unul dintre cei mai
importanti factori, in cadrul suc-
cesului pe care l-au avut eforturile
Agentiei, este momentul interven-
tiei. Asteptarea pana la expirarea
unui acord de negociere colectiv
pentru a incerca sa rezolve mul-
titudinea de probleme complexe
cu care se confrunta lucratorii si
companiile astazi, este o reteta a
dezastrului. In consecinta, FMCS
foloseste o varietate de programe
de interventie timpurie cum ar fi
ofertele timpurii de mediere in ne-
gocierile colective si promovarea
constanta a programelor de dezvol-
tare a relatiilor, pentru a oferi mun-
cii si managementului instrumen-
tele pentru a gestiona mai bine un
conflict, si, poate cel mai important,
date fiind aceste vremuri dificile
din punct de vedere economic, un
nou model de abordare proactiv
si interventii intensive pentru cele
mai complexe probleme din cadrul

International Agencies Meeting Cardiff, Wales - September, 2011
(part 1)

ore than sixty years ago,
M the United States Congress
recognized the need for
third-party intervention in labor-
management disputes to prevent
or minimize interruptions to the
free flow of commerce. The Federal
Mediation and Conciliation Service
(FMCS) was established in 1947 by
the Labor Management Relations
Act (Taft-Hartley) amendments to
the National Labor Relations Act
(NLRA) as an independent agency
whose mission is “to assist parties
to labor disputes in industries af-
fecting commerce to settle such
disputes through conciliation and
mediation”! Subsequent acts of
Congress and presidential orders
have expanded the FMCS’s role to
include promoting labor-manage-
ment relationships in the private
and public sectors as well as provid-
ing employment-based mediation
services to the private sector and al-
ternative dispute resolution (ADR)
programs to government agencies.
Over the years, the FMCS has
demonstrated the value of third-
party intervention to improving
labor-management  relationships
and, thus, preventing workplace
conflicts. Through mediation and
other programs designed to impro-

1 29 USC § 173. By statute, FMCS's ju-
risdiction excludes the rail and airline indus-
tries, which are covered by the National Me-
diation Board under the Railway Labor Act.

ve labor-management relationships
and organizational effectiveness,
FMCS mediators routinely help
parties manage their unavoida-
ble conflicts. As the needs and the
challenges confronting workplace
relationships have changed over
time, so, too, have the means and
methods utilized by FMCS to help
parties meet these challenges.

Without doubt, one of the most
important factors in the success of
the Agency’s efforts is the timing
of its intervention. Waiting until a
collective bargaining agreement ex-
pires to attempt to resolve the myri-
ad of complex issues facing workers
and companies today is a recipe for
disaster. The FMCS, therefore, uses
a variety of early intervention pro-
grams, such as early offers of col-
lective bargaining mediation and
ongoing promotion of relationship
development programs, to provide
labor and management the tools to
better manage conflict, and, per-
haps most importantly, given these
extremely difficult economic times,
a new model of proactive outreach
and intensive intervention for the
most complex and divisive issues
and in the most troubled sectors in
our economy.

In Part I below, for illustrative
purposes, we describe our new re-
lationship building model of early,
proactive intervention and outrea-
ch in the areas of health care bar-



celor mai problematice sectoare din
economia noastra.

In prima parte, cea de mai jos,
pentru a ilustra, noi descriem
noul nostru model de construire a
unei relatii cu interventii timpurii,
proactive si abordari in zonele de
negociere din domeniul sanatatii,
industriei otelului, reformelor edu-
catiei publice si colaborarilor si ne-
gocierilor din sectorul federal. Apoi
descriem, in prtea a doua, cateva
programe si servicii de interventie
timpurie ale FMCS, cum ar fi me-
dierea timpurie in cazul negocieri-
lor colective, medierea plangerilor,
formarea si dezvoltarea relatiilor si
alte modele alternative de rezolvare
a conflictelor.

PARTEA I: CONSTRUIREA
RELATIILOR —-UN NOU MODEL
DE INTERVENTIE TIMPURIE

Economia mondiala volatila
continua sa aiba un impact sever
asupra locurilor de munca din
Statele Unite. Rata somajului rama-
ne inacceptabil de mare, cu multi
angajatori privati ce refuza sa isi
asume riscul reluarii nivelului de
angajare dinaintea recesiunii,cu atat
mai putin expansiunea iar sectorul
public se confrunta cu un deficit bu-
getar fara precedent.Criza economi-
ca adanca si persistenta va continua
sa domine negocierile colective in
lunile si anii ce urmeaza, la fel cum
afacut si in ultimii trei ani.

O manifestare evidenta a aces-
tor timpuri incerte din punct de
vedere economic este uzura re-
latiilor de munca.Companiile si
sindicatele care au putut sa rezolve
majoritatea conflictelor in timpul
perioadelor de crestere economica
se afla adesea in imposibilitatea de
a trece peste enorma divizare cre-
ata de campul economic puternic
alterat. Guvernele locale si cele de
stat, care de-a lungul istoriei au re-
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usit sa absoarba cresterile salariilor
si beneficiilor pentru angajatii lor
au recurs la cererea unor concesii,
deoarece bazele existente de taxe
si fluxurile de venituri au scazut.
Poate ca cea mai importanta lectie
pe care FMCS a invatat-o din ex-
perienta extinsa “hands-on’, este
aceea ca nevoile cele mai mari ale
partilor in perioade dificile din
punct de vedere economic, cand
probleme de confruntare sunt
abundente este o relatie puternica
de munca in care problemele pot
fi discutate constructiv astfel incat
sa se ajunga la solutii comune. In
acest caz, FMCS ajuta partile sa
dobandeasca aceasta relatie esenti-
ala prin intermediul depasirii pro-
blemelor taioase si prin programe
de dezvoltarea a relatiilor.In fiecare
zi, mediatorii EMCS, printr-o vari-
etate de modalitati, ofera partilor
asistenta punand un puternic ac-
cent pe incurajarea imbunatatirii
relatiilor, cu mult inainte de a se
ajunge la expirarea contractelor,
pentru a evita sau macar a mini-
maliza amenintarea unei greve, a
unui blocaj sau impunerea unilate-
rala a contractului. ]

—continuarea in numarul urmator-
GEORGE COHEN
Director Serviciul Federal de

Mediere si Conciliere
Washington, DC
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gaining, the steel industry, public
education reform, and federal sec-
tor collaboration and bargaining.
We then describe, in Part II, some
traditional FMCS early interventi-
on programs and services, such as
early collective bargaining medi-
ation, grievance mediation, relati-
onship development training, and
other alternative dispute resolution
models.

PART I: BUILDING RELATION-
SHIPS —— A NEW MODEL OF
EARLY INTERVENTION

The volatile world economy
continues to have a severe impact
on the US. workplace. Unem-
ployment remains unacceptably
high, with many private employers
unwilling to risk resumption of
pre-recession employment levels,
let alone expansion, and with the
public sector beset by unpreceden-
ted budget deficits. The deep and
persistent economic downturn will
continue to dominate collective
bargaining in the months and years
ahead, just as it has for the past
three years.

One evident manifestation of
these uncertain economic times is
the fraying of labor-management
relationships. Companies and uni-
ons that were able to resolve most
conflicts during periods of econo-
mic growth often find themselves
unable to bridge the enormous
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divide created by a sharply altered
economic playing field. State and
local governments that historically
were able to absorb wage and bene-
fit increases for their workers have
resorted to demanding concessi-
ons as their existing tax bases and
revenue streams have decreased.
Perhaps the most important lesson
FMCS has learned from extensi-
ve “hands-on” experience is that
what the parties’ need most during
difficult economic times where
confrontational issues abound is
a strong labor-management rela-
tionship in which those issues can
be discussed constructively so that
joint solutions can be achieved. To
that end, the FMCS helps parties
achieve this essential relationship
through carefully honed outreach
and relationship development pro-
grams. Every day, FMCS mediators,
in a variety of ways, offer parties
broad-based assistance, with a view
toward encouraging relationship
improvement far in advance of the
trauma of contract expiration to
avoid or at least minimize the thre-
at of a strike, lockout, or unilateral
contract imposition. ]

—~to be continued-

GEORGE COHEN

Director Federal Mediation
and Conciliation Service
Washington, DC

37




Q fmmm.ro Cntreio
) de Mediere

din Romania

CARAVANA MEDIERII

Medierea
aproape de tine

lunie 2011 » Bucuresti m fulie2011» Braila m August 2017 » Brasov
Septembrie 2011 Constanta m Octombrie 2011 » Bacau
No:embrle2011» Cluj- Napoca B Decembrie 2011 » PIO|est|
lanuarie 2012 » Tulcea W Februarie 2012 » Galatl B Martie 2012 » Ia5|
Aprilie 2012 » Baia Mare m mai2012” Bucurestl m linie2012> Arad




Revista
Medierea, tehnica si arta
=vad ureaza ‘La multi ani!”

,F'

s The magazine
Me 'a tion, technique and art
o TP Wishes ')’Ouf.af'Happy New Year!"

N

medlereatehmcaglarta ro

< "-T_



COLEGIUL MEDIATORILOR PRAHOVA

Ploiesti, Str. Aurel Vlaicu, Nr. 16A, Fax: 0244.545.961; Email: colegiulmediatorilorph@yahoo.com

TABLOUL MEDIATORILOR DIN JUDETUL PRAHOVA

BADEA GHEORGHE

Fax: 031.436.74.72

Mobil: 0744.486.806

Email: ba_de57@yahoo.com
BAHRIM DEMIREL-EUGEN

Fax: 031.436.74.72

Mobil: 0736.268.059

Email: b67dem@yahoo.com
BELU-MAGDO MONNA-LISA
Telefon fix: 0244.554.772

Mobil: 0726.264.784

BUDIN ALEXANDRU

Mobil: 0722.967.788

Email: alexandru.budin@yahoo.com
BUSUIOC LUIZA-CRISTINA

Fax: 0244.251.305

Mobil: 0740.608.668

Email: luizabusuioc@yahoo.com
CAISIN LEONIDA

Fax: 0244.545.961

Mobil: 0723-259.896

Email: hormigonsrl@yahoo.com
CANDEA CONSTANTIN

Telefon fix: 0244.334.659

Mobil: 0722.406.462

Email: candeaconstantin@yahoo.com
CERNAT MARIANA

Fax: 0344.117.907

Mobil: 0724.241.288

Email: mcernat68@yahoo.com
(HIRI'[I:\ GABRIELA-MIHAELA
Mobil: 0760.242.242

Email: chirita.gabi@gmail.com,
CIMUKA FLORENTINA-DANIELA
Fax: 0244-513.881

Mobil: 0723-691.980

Email: florentina_cimuka@yahoo.com
CIOROBEA AURORA

Fax: 0244.333.465

Mobil: 0727.988.265

Email: aurora.ciorobea@opticnet.ro
CISMARU ILEANA

Mobil: 0744.687.788

Email: revalactiv@yahoo.com

ISSN 2069-1378

COCIU-ANGHEL RODICA

Fax: 0244.521.688

Mobil: 0745.767.060

Email: edamgroup@yahoo.com
DINU GEORGETA

Mobil: 0723.479.981

Email: dinugeorgeta2003@yahoo.com
DOBRE MANUELA

Mobil: 0723.633.653

Email: unam20032002@yahoo.com
DRAGOMIR MELANIA

Mobil: 0740.095.201

Email: melania_dragomir@yahoo.com
DUMITRESCU MIHAI-CRISTIAN
Mobil: 0749.098.073

Email: dumitrescu_mc@yahoo.com
GEORGESCU GHEORGHE-MARIUS
Telefon fix: 0244.386.788

Mobil: 0753.999.025

Email: mario_jur@yahoo.com
GIURGINCA DANA

Fax: 021.320.16.87

Mobil: 0722.398.065

Email: mediator@danagiurginca.ro
GREAB CRISTINA-VERONICA

Fax: 0244.486.603

Mobil: 0766.454.668, 0726772101
cristinagreab_mediator@yahoo.com
ILIEION

Telefon fix: 0244.331.333

Mobil: 0728.891.599

Email: avocat.ilieion@gmail.com
IONESCU VALENTINA

Mobil: 0723.374.099

Email: valenisro@yahoo.com
IORDACHE ELENA

Fax: 0244.225.102

Mobil: 0723.840.997

Email: elena_mediax@yahoo.com
ISTRATE CECILIA-MAGDALENA
Mobil: 0723.622.348
ceciliamagdalena.istrate@yahoo.com,
JILAVEANU GABRIELA

Mobil: 0745.181.444; 0729.169.699

av_gabriela_jilaveanu@yahoo.com
LASUE CLAUDIA-ELENA

Mobil: 0721.733.392

Email: claudialasue@yahoo.com
LUCA ADINA-TANIA

Telefon fix: 0244.524.196

Mobil: 0721.129.296

Email: adinavasileluca@yahoo.com
MARIN FLORENTINA-ANA

Fax: 0244.348.277

Mobil: 0726.229.730

Email: flory_67@yahoo.com
MATACHE OANA-ROXANA

Fax: 0244.512.938
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PLOSCARU MARINELA

Telefon fix: 0244.357.730

Mobil: 0722.308.697

Email: marinela.ploscaru@yahoo.com
POPESCU ION

Mobil: 0722.682.828

Email: ion.popescu27@yahoo.com
POTECA CORNEL

Fax: 0344.819.462

Mobil: 0727.786.921

Email: officec@mediereinprahova.ro
STANICA GABRIELA

Mobil: 0723.703.732

Email: gabrielasus@yahoo.com
SIMON LIVIA-LUMINITA

Fax: 0244.567.177

Mobil: 0766.535.695

Email: liviasimon.mediator@yahoo.ro
TERTES COSTEL-EUGEN

Fax: 031.436.74.72

Mobil: 0723.155.508

Email: eugen_tertes@yahoo.com
TOMA MIHAELA

Fax: 0244.515.926

Mobil: 0722.499.605

Email: avocat.toma@gmail.com
TUDAN-SEMETIN GABRIELA-MARIA
Fax: +40344.109.137

Mobil: +40745.077.897

Email: mediere.gnt@gmail.com
TUDOSE LILIANA

Mobil: 0721.940.047

Email: tudose_liliana@hotmail.com
TUDOSE MADALINA

Fax: 0344.116644

Mobil: 0722.650.024

Email: madacuc@yahoo.com
TUDOSE ANDREEA-ALINA-AIDA
Mobil: 0723.874.374

Email: biroumedia@yahoo.com

10,00 LEI



