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La momentul acesta, revista lunara bilingva

sMedierea Tehnica si Arta” se distribuie in peste 70 de
locatii in Romania (organizatii profesionale de mediatori,
instante de judecata, INM, CSM, M.J., universitati,
primarii etc), precum si in peste 10 locatii din Europa si
USA (organizatii internationale in ADR).

Personal, multumesc celor care au ajutat la cresterea
calitatii materialelor publicate si doresc sa va anunt ca
din luna martie revista a fost inregistrata in catalogul
revistelor de specialitate ale Bibliotecii Centrale
Universitare Bucuresti.

“At this moment, the monthly bilingual magazine “Mediation

Technique and Art” is distributed in over 70 locations in
Romania (professional organizations of mediators, courts,
National Institute of Magistracy, Superior Council of
Magistracy, Ministry of Justice, universities, mayors halls,
etc), and also in over 10 location form Europe and USA
(international organizations in ADR).

| wish to thank personally to all those who helped increase
the quality of published articles and | wish to announce
that as of March 2011, the magazine has been registered in
the specialized journals Catalogue of Central Universitary
Library of Bucharest.

scoala de formare in mediere

QO fmmm.ro

mugur mitroi

www.fmmm.ro
office@fmmm.ro
+40 753 103 613

Scoala de Formare in Mediere Mugur Mitroi va asigura,
alaturi de suportul de curs, necesarul dobandirii cunostin-
telor de baza pentru a deveni mediator si cele doua lucrari
ce privesc procedura si conflictul - anume: ,,Ghidul Media-
torului Profesionist” si ,,Mediere si Conflict”, iar mediatori-
lor care se vor autoriza le asigura promovare gratuita pe o

perioada de 90 de zile in cadrul saiturilor afiliate FMMM:

www.portalmediere.ro, www.medieretv.ro,
mediereatehnicasiarta.ro.

The Mugur Mitroi Mediation Training School provides,
together with the course manual, needed in acquiring
basic knowledge to hecome a mediator, the two works
concerning procedure and conflict, namely: “The Guide of
Professional Mediator” and “Mediation and Conflict,” while
the mediators that will be authorized will be provided with
free advertising for a period of 90 days on the websites
affiliated to FMMM:

www.portalmediere.ro, www.medieretv.ro,
mediereatehnicasiarta.ro.
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MEDIEREA -
INTRE REALIZARI S| SPERANTE

intr-un comunicat recent al
D Judecatoriei Piatra-Neamt

am aflat cu bucurie, dar si
cu tristete in acelasi timp, faptul
ca, citez ,Pe rolul Judecdtoriei
Piatra-Neam{ s-au solutionat, in
anul 2010 - 10 cauze in materie
minori si familie (avdnd ca obiect:
divort, partaj bunuri comune), in
anul 2011 - 30 cauze in baza unui

acord de mediere, din care, 13 |

cauze in materie civild (in majo-
ritatea cazurilor avand ca obiect
- succesiune), si 17 cauze in ma-
terie minori si familie (avdnd ca
obiect: divort, partaj bunuri co-
mune).”

In anul 2010 s-a dispus restitui-
rea taxei de timbru in baza art. 63

alin. 3 din Legea nr. 192/2006 in |
4 cauze avand ca obiect partaj bu- e

nuri comune, iar in anul 2011,1n 9

cauze civile (avand ca obiect iesire

din indiviziune) siin 2 cauze avand
ca obiect partaj bunuri comune.

n decursul perloadel ce a tre-
cut de la intrarea in vigoare a Le-
gii nr. 202/2010 nu au fost, pe ro-
lul instantei, cauze in care partile
sd prezinte instantei de judecatd
dovada participarii la sedinta de
informare cu privire la avantajele
folosirii medierii.

Constatam ca este pentru pri-
ma data cand medierea are in
sfarsit, un curs ascendent sem-
nificativ, lucru care ne bucura in
primul rand pe noi mediatorii, cei
care se incapataneaza inca sa mai
creada in reusita/izbanda imple-
mentarii procedurii medierii in
sistemul judiciar din Romania.

Ne amintim inca de entuzias-
mul si optimismul celor dintai
mediatori formati la Centrul Pilot
de Formare a Mediatorilor de la
Craiova, de primii pasi ai asocia-
tiilor Centrelor de Mediere in pro-
movarea ideii medierii, precum si
de ,lupta” asociatiilor de a forma
primul Consiliu de Mediere in
baza legii nr. 192/2006.

Din pacate, desi au trecut mai
bine de cinci ani de la reglemen-
tarea profesiei de mediator, lucru-
rile nu au evoluat asa cum ne-am
fi asteptat sau cum ne-am fi dorit.

Este usor sa cauti sau sa ga-
sesti ,vinovati” pentru lentoarea
implementarii medierii, dar din
punctul meu de vedere, aceasta
incetineala se datoreaza unui
concurs de factori care inca mai
treneaza in randul mediatorilor
si anume:

1. Din anul 2006 mediatorii sunt
organizati, rasfirati, in unele
judete, chiar separati in “n”
asociatii profesionale, ceea ce
a condus la faramitarea medi-

............................

atorilor, la dialoguri ,surde”,

siin final, la slabirea corpului

mediatorilor.

Practic, noi mediatorii NU
AVEM UN CORP PROFESIONAL, la

nivel de tara, cu o conducere de- *

dicata si implicata intr-un proces
de constientizare a procedurii

medierii si a profesiei de media- :

MEDIATION -

BETWEEN

ACHIEVEMENTS AND HOPES

..............................

rom arecent release of Piatra
F Neam{ Court I learned with
joy and sadness at the same
time, that, I quote, ,the Court of

Piatra Neam( settled, in 2010, 10 1

cases in the juvenile and family
matters (relating to: divorce, di-
vision of common property), in
2011 - 30 cases finalized with a

............................

of mediation, but from my point

of view, this slowness is due to a

series of factors that still linger

among mediators, namely:

. Since 2006 mediators are or-
ganized, scattered, in some
counties in endless profes-
sional associations, which led
to the division of mediators,

tor la nivel national.
Ultima secventa care dovedeste

acest lucru a constituit-o modali-

tatea de alegere a noului Consiliu
de Mediere, secventa despre care
s-au scris multe lucruri la acea
vreme si despre care nu vreau sa
0 mai amintesc si aici.

Speram ca noul Consiliu de

Mediere sa priveasca cu seriozi- :

tate si responsabilitate, si, ajutat
si de noi toti, sa constituim un
corp profesional al mediatorilor
asemanator cu cel al avocatilor, al
practicienilor in insolventa, cu o

conducere unitara, aleasa demo- :
cratic, pe un mandat de patru ani. :

Va propun ca toti mediatorii
(autorizati, neautorizati,

(denumirea judetului),

Centrul de Mediere sa fie con- :
dus de Adunarea Generala a me- :
diatorilor care se intruneste anu-

al, si un Consiliu format din 7-11
mediatori, un Presedinte si doi
vicepresedinti.

Centrele de Mediere judetene

sa fie reunite intr-o Uniune Natio- *
nala, condusa de un Consiliu for- :

mat din reprezentantii Centrelor

de Mediere judetene.

2. Lipsa unor actiuni si a unor
activitati coerente si sustinute
de catre toti mediatorii. Din
pacate, gradul de implicare
in actiunile de promovare a
medierii este destul de redus
in randul unor mediatori si va
dau un singur exemplu:

Cu acordul conducerii instante-

lor de judecata, am initiat in anul
2011 o activitate de promovare a

incom-
patibili ete.) sa fie constituiti intr- :
un corp profesional la nivel de ju- :
det, denumit Centrul de Mediere.. :

mediation agreement, of which
13 civil cases (in most cases inher-
itance issues), and 17 cases in the

. juvenile and family matters (with

the subject: divorce, division of
common property).”

In 2010, the reimbursement
of stamp fee was ordered under
Art. 63 paragraph 3 of Law no.
192/2006 in 4 cases dealing with
division of common property, and
in 2011, 9 civil cases (on posses-
sion exit) and 2 cases dealing with
division of common goods.

Since the entry into force of Law
no. 202/2010 the court reported
no case where parties would pre-
sent it a proof of participation in
the information session on the
advantages of using mediation

We can finally see it is the first
time when mediation has a signif-
icant upward trend, which makes
us happy, the mediators, who still
stubbornly believe in success/
victory of implementation of me-
diation procedure in the judicial
system in Romania.

We still remember the enthusi- er

asm and optimism of the first me-
diators trained in the Pilot Center
for Training Mediators in Craiova,
the first steps of Mediation Cent-
ers associations in promoting the
idea of mediation, as well as the

¢ Jfight of associations to form the

first Mediation Council based on
law no. 192/2006.

Unfortunately, although it has
been more than five years since
the regulation of the mediator
profession, things did not pro-
gress as we expected or hoped to.

It is easy to search or find

. ,guilty” for slow implementation

,deaf’ dialogues, and finally, the

weakening of mediators’ body.

Basically, we, the mediators
do not have a professional body,
nationwide, with leadership dedi-
cated and involved in a process of
popularizing mediation and the
mediator profession nationwide.

The last episode which proves
this was the elections for the new
Mediation Council, an episode on
which many things were written at
that time, therefore I do not want
to mention here.

We hope that the new Media-
tion Council will look seriously
and responsibly, and helped by
all of us, will constitute a profes-
sional body of mediators similar
to that of lawyers and insolvency
practitioners, with a unified lead-
ership, democratically elected on
a four-year mandate.

I propose that all mediators
(authorized, unauthorized, in-
compatible, etc..) be constituted
in a county-wide professional
body called the Mediation Cent-
.. (county name),

The Mediation Center to be
run by the General Assembly of
mediators which meets annually,
consisting of 7-11 mediators, a
president and two vice presidents.

County Mediation Centers to be
united in a National Union, led by
a Board consisting of representa-
tives of county Mediation Centers.
2. Lack of coherent actions and

activities supported by all
mediators. Unfortunately, the
involvement in actions to pro-
mote mediation is quite low
among some mediators and [
will give one example:
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medierii in fata salilor de judeca-
ta, prin infiintarea unor Puncte de
Informare, cu afisarea tabloului
mediatorilor, cu asigurarea unui
serviciu zilnic de permanenta si
informare a justitiabilior, a avoca-
tilor si a grefierilor.

0 perioada de cateva luni de
zile, aceasta activitate s-a des-
fasurat in conditii bune si chiar a
dat roade, unii mediatori care au
asigurat serviciul fiind mai apoi
solicitati ca mediatori in cauzele
aflate pe rolul instantei.

Ulterior, insa, din varii motive,
cel mai adesea invocand lipsa
de timp, acest serviciu si-a redus
semnificativ activitatea.

3. La nivel legislativ, se impune
cu stringenta adoptarea unei
legi care sa prevada obliga-

tivitatea procedurii medierii,
pentru inceput la un numar
mai restrans de cauze, civile,

comerciale, in cauzele pena- :

le in care impacarea partilor
inlatura raspunderea penala

s.a., urmand apoi sa fie extin- -

sa sila alte cauze, in functie de

evolutia si rezultatele obtinute

in prima faza.

Sunt multe de spus, dar si mai
multe de facut.

Salutam Caravana Medierii, ii

felicitam pe organizatori, le mul- :
tumim pentru colaborare si incer- -

cam sa cooperam cat mai bine. m

VALENTIN TRIFESCU
Avocat-mediator

Presedintele Asociatiei Centrul
de Mediere Neamt

MEDIEREA - ]
ALTERNATIVA LA JUSTITIA STATALA

ste sau nu medierea o activi-
E tate de interes public si care

este rolul acestei activitati
intr-un moment de o deosebitd
importantd in evolutia societatii
romanesti?

Dupéd cum bine stim, medierea
reprezintd o modalitate de soluti-
onare a conflictelor pe cale amia-
bila cu ajutorul unei terte persoa-
ne numitd mediator in conditii
de neutralitate, impartialitate si
confidentialitate.

Nota definitorie a activititii de
mediere este datd de faptul ci
partile recurg la mediere in mod
voluntar, iar rezolvarea conflic-
tului este rodul intalnirii vointei
partilor.

In present, organele judicia-
re, arbitrale si alte autorititi cu
atributii jurisdictionale trebuie sa
informeze partile asupra posibili-
tétii si avantajelor folosirii medie-
rii si le pot indruma sa recurgd la
aceastd metodd pentru solutiona-
rea conflictelor dintre ele.

In cazul in care conflictul a fost
dedus judecatii, solutionarea
acestuia prin mediere poate avea
loc din initiativa partilor ori la
recomandarea instantei care tre-
buie s prezinte partilor modul in
care pot stinge conflictul si avan-
tajele care rezultd in urma proce-
durii de mediere.

Pentru a incerca sa gasim un
rdspuns cu privire la posibilitatea
ca medierea sa devina alternativa
la justitia statala, trebuie sa anali-
zdm urmtdoarele aspecte:

1. cine beneficiaza de mediere?
2. care sunt avantajele medierii?
1. De mediere in sens restrans

beneficiaza persoanele fizice

si persoanele juridice care au
conflicte si care doresc si le
stinga pe cale amiabila.

In sens larg, de mediere be-

neficiazd persoanele enumerate
mai sus impreund cu organele

de urmdrire penald, politie, jan- -

darmerie, procuraturd, justitia si
arbitrajul.

2. Avantajele medierii sunt multi-

ple, vom enumera doar citeva
dintre ele:
Partile stabilesc data si ora

procesului de mediere. In instan-
ta, termenele de judecatd sunt im- ;

puse si nu tin cont de programul

partilor. Sedinta de mediere poa- :

te fireprogramati la fel de usor ca
orice alt tip de Intélnire.

Nu existd limita de timp pentru
sedinta de mediere. Medierile se

pot solda si cu intelegeri partia-

le - situatie in care este posibild

programarea unei alte sedinte de

mediere la o data ulterioard.
Partile, de comun acord, pot

alege mediatorul la care sa ape- :

leze. Aceastd facilitate nu existd

in fata instantei de judecata. Ale- :

gerea mediatorului de catre parti
sporeste Increderea acestora in
obtinerea rezultatului dorit

Un prim pas spre solutionarea
conflictului este prezenta partilor

la mediator. Medierea este facul-
tativa, iar prezenta pdrtilor la me- :

diator denotd dorinta acestora de
a solutiona neintelegerile.

Sala in care are loc sedinta de
mediere este Intotdeauna mai
primitoare si mai discreta fata de
sala de judecatd: medierea este
confidentiald. In sala de judecata
domneste formalismul, trebuie

respectate anumite reguli proce- -

With the agreement from the
court's leadership, in 2011 we
initiated an activity to promote
mediation in front of courtrooms,
by setting up information points,
displaying the Panel of Me-
diators, providing a permanent
daily information service for liti-
gants, lawyers and clerks.

For several months, this work
has gone well and even paid off,
some mediators who have pro-
vided service being called in cas-
es then pending before the court.

But after that, from various rea-
sons, mainly lack of time, this ser-
vice significantly reduced its activity.
3. at legislative level, there is

strong need to adopt a law stip-
ulating the mandatory charac-
ter of the mediation procedure,

in the beginning for a smaller
number of, civil, commercial
cases, in criminal cases where
the reconciliation of parties
removes the criminal investi-
gation, then to be extended to
other cases, depending on the
evolution and results obtained
in the first phase.

The are many things to be said
and even more to be done.

We salute the Mediation Cara-
van, we congratulate the organiz-
ers and thank them for collabo-
ration and T hope to have the best

cooperation. [ ]
VALENTIN TRIFESCU
Lawyer-mediator

Chairman of the Neam(
Mediation Center Association

MEDIATION -
ALTERNATIVE TO STATE JUSTICE

s mediation a public interest

activity or not and which is the

role of this activity at a time of
great importance in the evolution
of Romanian society?

As we all know, mediation is a
way of resolving conflicts amicably
through a third party called me-
diator in conditions of neutrality,
impartiality and confidentiality.

The defining note of mediation
activity is given by the fact that
the parties turn to mediation vol-
untarily and conflict resolution is
the result of the parties’ will.

Currently, judiciary, arbitration
bodies and other authorities hav-
ing jurisdiction tasks must inform
the parties on the possibility and
advantages of using mediation
and may guide them to use this
method to resolve conflicts be-
tween them.

If the conflict has already
been sent to court, its resolu-
tion through mediation may take
place at the initiative of the par-
ties or the court’s recommenda-
tion that must present the parties
the way in which they could cease
the conflict and the benefits re-
sulting from mediation.

To try finding an answer to the
possibility of mediation become
an alternative to state justice, we
must consider the following as-
pects:

1. who benefits from mediation?

2. what are the advantages of
mediation?

1. in a narrow sense, mediation
is benefited by individuals and
legal entities who wish to have
conflicts terminated amicably.

Broadly speaking, mediation is

benefited by all people enumerat-

ed above together with the crimi-

nal investigation bodies, police,
gendarmerie, prosecutors, courts
and arbitration.

2. Mediation advantages are nu-
merous, we will only mention
few of them:

The parties establish the date
and time of the mediation pro-
cess. In court, the hearings are
imposed and disregard the par-
ties” schedule. Mediation session
may be rescheduled as easily as

any other meeting.
There is no time limit for the
mediation session. Mediation

may result also in partial agree-
ments, in which case is possible
to schedule other mediation ses-
sions at a later date.

The parties, by mutual agree-
ment, may choose the mediator.
This facility does not exist in court.
Choosing the mediator by the par-
ties increases their confidence in
achieving the desired result.

A first step towards solving the
conflict is the parties’ presence
to the mediator. Mediation is vol-
untary and the parties’ presence
shows their willingness to resolve
disputes.

The room where the mediation
session is held is always more
welcoming and discreet than the
courtroom: mediation is confiden-
tial. Formalism prevails in court,
strict procedural rules need to
be observed, the word is given
in a certain order and so on. The
mediator is careful on the will and
interest of the parties. In a media-
tion session only parties and per-
son approved by them are allowed.

5



medierea, tehnica siarta »

martie 2012

durale stricte, cuvAntul se ia intr-
o anumitd ordine s.a.m.d. Medi-
atorul este atent asupra vointei
si interesului partilor. La sedinta
de mediere este permisd doar
prezenta partilor si a persoanelor
agreate de acestea.

In cadrul unui proces, solutia
este impusé partilor. Mediatorul
nu impune nimic, partile alegand
solutia avantajoasd si amiabild
pentru conflictul in care se gasesc.

Medierea este mai elegantd, fi-
ind uzitatd in intreaga lume civili-
zatd. Satisfactiile partilor in cazul
ajungerii la o intelegere sunt cu
atdt mai mari cu cat se datoreazd
vointei si implicarii lor.

Prin mediere se pot rezolva toa-
te tipurile de conflict. Pe tot par-
cursul medierii partile comunica.
Intr-un proces in instantd comu-
nicarea dintre parti este alterata,
solutia generand noi conflicte de
cele mai multe ori.

Mediatorul nu judeca partile si
nu da verdicte. Menirea lui este
si faciliteze dialogul dintre parti
in urma caruia acestea sa genere-
ze optiuni in vederea solutionarii
divergentelor existente.

Apeland la mediere, partile nu
renuntd la justitia clasicd. Dacd
nu reusesc sd isi solutioneze prin
mediere conflictul, au posibili-
tatea de a se adresa instantei de
judecatd, la fel cum o aveau si tha-
inte de a apela la mediere.

Rezolvarea clasica a conflic-
tului prin deducerea acestuia
autoritdtilor judiciare (politie,
procuratura, justi;ie) nu satisface
adesea interesele partilor, deoa-
rece este o rezolvare bazatd pe
conceptul invingdtor-invins.

In schimb, rezolvarea conflic-
tului prin mediere este rodul
intalnirii vointei partilor. Nimeni
nu vine si le impund solutia, prin
urmare, pértile sunt singurele in
masurd sd hotarasca. Mediatorul
are rolul de a facilita crearea unui
culoar de comunicare intre parti,
prin intermediul ciruia acestea
sd constientizeze singure care
este cea mai buna solutionare a
conflictului dintre ele.

Medierea se bazeaza pe incre-
derea pe care pdrtile o acordd
mediatorului ca persoand aptd si
faciliteze negocierile dintre ele si
sé le sprijine pentru solutionarea
conflictului, prin obtinerea unei
solutii reciproc convenabile, efici-
ente si durabile.

Activitatea de mediere se Infap-
tuieste in mod egal pentru toate
persoanele, fiara deosebire de
rasd, culoare, nagionalitate, origi-
ne etnicd, limba, religie, sex, opi-
nie, apartenentd politicd, avere
sau origine social.

Pértile, persoane fizice sau per-
soane juridice, pot recurge la me-
diere fara a face apel la organele

judiciare sau arbitrale care vor fi
degrevate de numeroase cauze

avand ca obiect solutionarea ne- :

intelegerilor dintre parti.
Medierea, 1intr-o  societate

complexd si cu diferite tipuri de

conflicte, reprezinta calea in afara

sistemului judiciar spre solutio-

narea eficientd, ieftind si rapidd a
disputelor.
In contextul reformei generale

a societdtii romanesti, fmbuna- :

tdtirea cadrului legislativ privind

activitatea de infaptuire a justitiei,
in special simplificarea si accele- :
rarea procedurilor judiciare, cres- :
terea calitdtii actului de justitie, :
degrevarea instantelor de judeca- :

ta si reducerea costurilor aferente

unui proces, reprezinti, neindo- :

ielnic, o prioritate absolutd.

Astfel, in conditiile in care mij- :
loacele traditionale de solutiona- -
re a conflictelor au devenit insu- :

ficiente, instantele fiind sufocate
de numdrul imens de dosare a
caror solutionare finald se poate

prelungi, conform procedurilor, :

pe durata a ani de zile, iar simpla

pronuntare a unei sentinte duce, :
de multe ori, la agravarea conflic- :
telor intre pdrti, si nu la diminua- -

rea acestora, pericolul producerii
unui eventual blocaj in sistemul
justitiei reclamd adoptarea unor
masuri urgente.

In acest sens, se impune cauta- :

rea unor solutii concrete pentru

a reduce povara de pe umerii in- :

stantelor de judecatd, precum si
a costurilor economice si sociale
pe care le presupune un proces
si nu in ultimul rdnd, pentru a
raspunde nevoii de ,,un alt fel de
dreptate”, bazate pe reconcilierea

intereselor tuturor partilor impli-

cate tntr-un conflict.

In prezent in Romania exista
aproximativ 1500 de mediatori
autorizati, inscrisi in Tabloul
Mediatorilor, care asteaptd si
primeascd cauze spre solutionare.

In conditiile in care organele
de politie, procuratura si justitie
sunt sufocate de dosare care pot fi
solutionate prin mediere, se pune
problema de ce nu sunt rezolvate
prin mediere de cei implicati.

Rispunsul este simplu - as- :

In a court trial, the solution is
imposed on the parties. The me-
diator does not impose anything,
parties choosing convenient and
amicable solution to their conflict.

Mediation is more elegant, be-
ing used throughout the civilized
world. Satisfactions, if the parties
reach a settlement, are stronger
as they are the result of their will
and involvement.

Mediation can resolve all types
of conflicts. Throughout the me-
diation, the parties communicate.
In a court trail, communication
between parties is altered, the
solution often generating new
conflicts.

the parties and gives no verdict.
His/her mission is to facilitate
dialogue between the parties
whereby options are generated to
resolve existing disputes.

Through mediation, the par-
ties do not give up classic justice.
If they fail to settle their conflict
through mediation, they still have
the opportunity to address the
court, as they had before resort-
ing to mediation.

Classical resolution of con-
flict by entrusting it to judicial
authorities (police, prosecutors,
judges) often does not meet the
interests of the parties, because
it is a solution based on winner-
loser concept.

Instead, conflict resolution
through mediation meeting is
the fruit of the parties’ will. No
one comes to impose a solution,
therefore, parties are the only
able to decide. The mediator’s
role is to help create a channel of
communication between the par-
ties, through which they realize
alone what the best solution to
the conflict between them is.

Mediation is based on the con-
fidence that the parties give to
a mediator, as a person able to
facilitate negotiations between
them and support them to resolve
conflict by obtaining a solution
mutually convenient, efficient
and sustainable.

Mediation activity is carried
out equally to all persons regard-

less of race, color, nationality,
ethnic origin, language, religion,
sex, political affiliation, wealth or
social origin.

Parties, individuals or legal en-
tities can use mediation without
resorting to judicial or arbitral
bodies, which will be unburdened
from many cases involving the
misunderstandings between the
parties.

Mediation, in a complex society
with different types of conflicts,
represents the way outside the ju-
dicial system to resolve disputes
effectively, inexpensively and
quickly.

In the context of overall reform
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of the Romanian society, improve-
ment of the legislative framework
for justice act, especially in the
sense of simplifying and accel-
erating judicial procedures, in-
crease in justice quality, minimiz-
ing costs as compared to a court
trial is undoubtedly a priority.

Thus, given that the traditional
means of conflict resolution have
become insufficient, courts being
suffocated by the huge number
of files whose final settlement
may be extended, according to
procedures for years and sim-
ple pronunciation of a judgment
many times worsen the conflicts
between the parties, the danger
of a likely deadlock in the justice
system requires urgent action.

In this respect, concrete solu-
tions must be searched to reduce
the burden on the courts, as well
as economic and social costs
linked to a trial and not least to
meet the need for “another kind
of justice,” based on reconcilia-
tion of interests of all parties in-
volved in conflict.

Currently in Romania there are
about 1,500 authorized media-
tors whose names appear on the
Panel of Mediators, who are wait-
ing to receive cases for resolution.

With the police, prosecutors,
judges suffocated by files that
can be resolved through media-
tion, the question is why those in-
volved do not solve cases through
mediation.

The answer is simple - we are
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teptdm modificarea legii care s
creeze cadrul prin care medierea
sa devina faza prealabild in cau-
zele civile, comerciale, de dreptul
familiei.

In SUA existd o adevarata cul-
turd a medierii, prin urmare doar
aproximativ 10 % din toate con-
flictele ajung sa fie solutionate
intr-o sala de judecata, restul fi-
ind solutionate prin mediere.

In acest context avem nevoie de
o modificare substantiald a legii
medierii care sd stabileascd ro-
lul si functia sociald a medierii si
care sa prevada cd medierea este
faza prealabila pentru cauze civi-
le, comercile, penale si de dreptul
familiei.

In virtutea art. 4, alin. 1 din

Legea nr. 192/2006, mediatorul

este investit sd Indeplinesca o ac- :

tivitate de interes public. Se pune
problema de a sti dacd sintagma
“activitate de interes public” este
echivalentd cu cea de “functie
publicd”.

Recunoasterea medierii ca fiind

de interes public deschide premi-

sele colaborarii intre mediatori

si organele statului care sa con-
tribuie la bunul mers al justitiei, :
cresterea calitatii actului de jus- :

titie si implicarea cetdteanului in
rezolvarea propriilor conflicte. m

STEFAN COSTE

Mediator autorizat
Presedinte al Asociatiei
.Camera Mediatorilor lagi’

DIALOG SOCIAL
SAU MEDIERE?

n Monitorul Oficial al Roma-

niei, Partea I, nr. 322 din 10

mai 2011 s-a publicat Legea
nr. 62 din 10 mai 2011 - Legea
dialogului social, avand atasate
4 anexe, care, pana in prezent, nu
a fost modificatd sau completatd.
Facem precizarea expresd cd, n
acelasi Monitor Oficial, s-a publi-
cat si Decretul nr. 460 din 6 mai
2011 al Presedintelui Romaniei
privind promulgarea Legii dialo-
gului social. Titlul VIIT “Reglemen-
tarea modalitatilor de solutionare
a conflictelor de munca” prezintd
la Capitolul IV “Medierea si arbi-
trajul” facand vorbire de faptul
ca in vederea promovarii soluti-
ondrii amiabile si cu celeritate a
conflictelor colective de munca se
infiinteaza Oficiul de Mediere si
Arbitraj al Conflictelor Colective
de Munca de pe langd Ministerul
Muncii, Familiei si Protectiei So-
ciale - art. 175. In continuare art.
176 dispune imperativ ci modali-
tatea de infiintare, organizare si
functionare a Oficiului de Medie-
re si Arbitraj al Conflictelor Colec-
tive de Munca va fi reglementata
prin hotédrare a Guvernului, ce va
fi adoptatd in cel mult 90 de zile
de la intrarea in vigoare a legii si
cd 1n cadrul Oficiului de Mediere
si Arbitraj al Conflictelor Colective
de Munca vor fi constituite corpul
de mediatori si corpul de arbitri
ai conflictelor colective de munca.
Articolul 177 prevede cd atat com-
ponenta cat si criteriile de accede-
re in corpul de mediatori si corpul
de arbitri ai conflictelor colective
de muncd, competenta, atributii-
le, precum si procedurile de medi-
ere si arbitraj se stabilesc prin Re-
gulamentul de mediere si arbitraj,
elaborat de Oficiul de Mediere si
Arbitraj al Conflictelor Colective

de Munca de pe langd Ministerul

Muncii, Familiei si Protectiei So-

ciale, aprobat prin ordin comun
al ministrului muncii, familiei si
protectiei sociale si al ministrului

justitiei, care se publicd in Moni- :

torul Oficial al Romaniei, Partea 1.
Pornind de la calitatea mea de
mediator autorizat din anul 2008

fnscris in Tabloul mediatorilor, *

intocmit de Consiliul de mediere
imi permit, in cele ce urmeaza, si
prezint cateva puncte de vedere

raportate la reglementirile sus-

mentionate.
Oficiul de Mediere si Arbitraj nu

poate fi infiintat, nu trebuie orga-

nizat si nu are cum sa functionaze
fard consultarea si avizul conform

al Consiliului de mediere. Artico- :
lul 17 din Legea nr. 192/2006 pri- :
vind medierea si organizarea pro-

fesiei de mediator, cu modificarile
si completarile ulterioare prezintd
vointa legiuitorului suprem din

tara noastrd - Parlamentul Roma- :

niei - care, textual, a dispus cd in
vederea organizdrii activitdtii de
mediere se infiinteazd Consiliul
de mediere, organism autonom

cu personalitate juridica, de inte-

res public, cu sediul in municipiul
Bucuresti. Consiliul de mediere
se organizeazd si functioneazd

potrivit prevederilor acestei legi, :

precum si ale regulamentului
sdu de organizare si functionare.
Consiliul de mediere este format
din 9 membri titulari si 3 membri
supleanti, alesi prin vot direct sau
prin reprezentare de mediatorii
autorizati, In conditiile prevazute
in Regulamentul de organizare si

functionare a Consiliului de medi- :

ere. Apreciem ca interesul public
mentionat de legiuitor in legea
speciald impune cu necesitate

atat consultarea cat si avizul con- :

.
3

waiting for a change in the law, in
order to create the framework by
which mediation becomes prior
stage in civil, commercial and
family law cases.

In the U.S. there is a real cul-
ture of mediation, so only about
10% of all conflicts come to be re-
solved in a courtroom, the rest be-
ing resolved through mediation.

In this context we need a sub-
stantial change in the mediation
law to establish the role and so-
cial function of mediation and to
stipulate that mediation is the
prior phase to civil, trade, crimi-
nal and family law matters.

By virtue of Art. 4, paragraph 1
of Law no. 192/2006, the media-
tor is invested to carry on an ac-

tivity of public interest. The ques-
tion is whether the phrase ,public
interest activity” is equivalent to
that of ,public office.”
Recognition of mediation as
being of public interest opens
the premises of collaboration be-
tween mediators and state bodies
to contribute to good develop-
ment of justice, increase of justice
quality and citizens’ involvement
in solving their own conflicts. m

STEFAN COSTE

Authorized mediator
Chairman of the Association
“lasi Chamber of Mediators”

SOCIAL DIALOGUE
OR MEDIATION?

he Official Gazette, Part
T I, no. 322 of May 10, 2011

published Law 62/May 10,
2011 - Law on social dialogue,
with four appendices attached,
which has not been amended or
completed so far. We explicitly
mention that the same Official Ga-
zette published Decree no. 460 of
May 6, 2011 issued by the Presi-
dent of Romania promulgating
the law on social dialogue. Title
VIII ,Regulation of means to set-
tle labor disputes” in Chapter IV
presents ,Mediation and arbitra-
tion” which established the Office
for mediation and arbitration at
the Ministry of Labor, Family and
Social Protection for settlement of
labor disputes promptly and ami-
cably - art. 175.

Further on, art. 176 impera-
tively provides that the method of
establishment, organization and
functioning of the Office for me-
diation and arbitration of labor
disputes will be regulated by Gov-
ernment decision, which will be
taken within 90 days at the most
after the law comes into force and
that within the Office for media-
tion and arbitration of labor dis-
putes there will be constituted the
body of mediators and body of
arbitrators for labor disputes. Ar-
ticle 177 states that both the com-
position and criteria for accession
into the body of mediators and
arbitrators of labor disputes, the
jurisdiction, tasks and mediation
and arbitration procedures shall
be determined by the Rules of Me-
diation and Arbitration, prepared
by the Office for mediation and
arbitration at the Ministry of La-
bor, Family and Social Protection,
approved by joint order from the
Minister of Labor, Family and So-

cial Protection and the Minister of
Justice, published in the Official
Gazette, Part 1.

Starting from my role as media-
tor certified in 2008, enrolled in
the Panel of Mediators, prepared
by the Council Mediation, I will
try below to present some points
of view related to the above regu-
lations:

Office for mediation and arbi-
tration can not be established,
must not be organized and cannot
function without the consultation
and pre-approval from the Media-
tion Council. Article 17 of Law no.
192/2006 on mediation and the
profession of mediator, with sub-
sequent amendments presents
the will of the supreme legislature
of our country, the Romanian Par-
liament, which, literally, decided
that, in view of organizing the me-
diation work the Mediation Coun-
cil is established, autonomous le-
gal body, of public interest, based
in Bucharest. The Mediation
Council is organized and func-
tions under this Law and its rules
of organization and operation.
The Mediation Council consists of
nine members and three alternate
members elected by direct vote or
through representation by author-
ized mediators, as provided in
the Mediation Council’s internal
rules and regulations. We believe
that the public interest issue men-
tioned in the special law necessar-
ily requires the consultation and
assent from the Mediation Coun-
cil for the establishment, organi-
zation and operation of the Office
for mediation and arbitration. In
this context we also mention the
fact that by law no. 200/2004
on recognition of diplomas and
professional qualifications for
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form de la Consiliul de mediere
pentru infiintarea, organizarea si
functionarea Oficiului de Mediere
si Arbitraj. In acest context pre-
cizam si faptul ca prin Legea nr.
200/2004 privind recunoasterea
diplomelor si calificarilor profesi-
onale pentru profesiile reglemen-
tate din Romania, cu modificirile
si completdrile ulterioare, tot le-
giuitorul suprem a statuat cd me-
diator este profesie reglementata
- art.3, alin. (2) si Anexa nr. 2, iar
Consiliul de mediere este autori-
tate competentd in Romania pen-
tru aceastd profesie - art.3, alin.
(4) si Anexa nr. 3. De aceea opinia
noastra este ca Guvernul Romani-
ei este tinut In loc de toate aceste
norme juridice imperative, din
doud legi dezbatute si adoptate la
doar cativa ani distanta in Parla-
ment, care evidentiaza sensul si
consecventa puterii legislative si
care conduce la concluzia cid tre-
buie s fie consultat Consiliul de
mediere, cu atdt mai mult cu cat
termenul de adoptare a hotdrarii
- cel mult 90 de zile de la intrarea
in vigoare a legii - a fost depasit
cu aproape 6 luni.

In cadrul Oficiului de Mediere
si Arbitraj al Conflictelor Colective
de Muncd nu vor putea fi consti-
tuite corpul de mediatori si corpul
de arbitri ai conflictelor colective
de munca. Mediatorii - cod COR
243202 in Ordinul nr. 1832/856
din iulie 2011 al ministrului mun-
cii, familiei si protectiei sociale si al
presedintelui Institutului National
de Statistica privind aprobarea Cla-
sificarii ocupatiilor din Romania

- nivel de ocupatie (sase caractere),
in vigoare de la data de 1 ianuarie
2012 - au un corp de mediatori de
mai multi ani, incepand cu data
intocmirii de Consiliul de mediere
a primului Tablou al mediatorilor
in luna mai 2008, in prezent exis-
tand, in evidentele consiliului, ca-
teva mii de persoane fizice. Un alt
corp de mediatori, paralel cu cel
deja existent, nu poate si nu trebu-
ie sa existe, pe de o parte, iar, de
cealaltd parte, credem cu tdrie cd
mediatori sunt doar cei care inde-
plinesc conditiile art. 7 din Legea
nr. 192/2006 privind medierea si
organizarea profesiei de mediator,
cu modificérile si completarile ul-
terioare si sunt inscrisi in Tabloul
mediatorilor, Tntocmit de Consiliul
de mediere si publicat in Monito-
rul Oficial al RomAniei, Partea L. Pu-
nem in vedere tertilor, persoane ju-
ridice si persoane fizice, autoritati
sau institutii publice, alte organi-
zatii etc. cd profesia de mediator se
exercitd numai de cdtre persoana
care a dobandit calitatea de medi-
ator autorizat, in conditiile Legii nr.
192/2006 privind medierea si or-
ganizarea profesiei de mediator, cu
modificarile si completérile ulteri-

oare si cd exercitarea profesiei de
mediator de cdtre persoane care

nu au dobandit calitatea de media- :

tor autorizat constituie infractiune

si se sanctioneazd potrivit legii pe-

nale. Cat priveste corpul de arbitri
lucrurile sunt mai complicate si ne
rezervam timpul,vointa si puterea
de a aborda acest aspect in viitorul
apropiat, tot in paginile generoase

ale acestei reviste apropiate noud, *
mediatorilor si prieten drag al nos- :

tru.
Privind componenta si criteriile

de accedere in corpul de medi- :
atori si corpul de arbitri ai con- :
flictelor colective de muncd, com- -

petenta, atributiile, precum si
procedurile de mediere si arbitraj.

Toate acestea se stabilesc prin Re- :
gulamentul de mediere si arbitraj, :

elaborat de Oficiul de Mediere si
Arbitraj al Conflictelor Colective

de Muncd de pe langa Ministe- *

rul Muncii, Familiei si Protectiei

Sociale care va fi aprobat prin or- :
din comun al ministrului muncii, -

familiei si protectiei sociale si al
ministrului justitiei si care se va

publica in Monitorul Oficial al Ro- *
maniei, Partea I. Componenta nu- :

mericd si componenta nominald a
celor doud corpuri profesionale

se pot stabili prin acest regula-

regulated professions in Romania,
with subsequent amendments,
it was the supreme legislature
who provided that “mediator” is
a regulated profession - article 3,
par. (2) and Annex no. 2 and the

- “Mediation Council” is the compe-

tent authority in Romania for this
profession, article 3, par. (4) and
Annex no. 3. Consequently, our
view is that the Romanian Govern-
ment is held up by all these legally
binding rules within two laws dis-
cussed and adopted in Parliament
only a few years distance, which
emphasizes the meaning and
consistency of legislative power
which leads to the conclusion
that the Mediation Council must
be consulted, especially since the
term for adopting the decision, i.e.
90 days at the most after the law
comes into force, was exceeded
nearly six months.

Within the Office for mediation
and arbitration of labor disputes
no bodies of mediators and arbi-
trators for labor disputes can be
set up. The mediators - COR Code
243202 in Order No. 1832/856
dated July 2011 issued by the Min-
ister of Labor, Family and Social
Protection and the President of
the National Institute of Statis-

Official Gazette, Part I. We want to
bring to third parties’ attention,
legal persons and individuals,
authorities or public institutions,
other organizations etc. that the
mediator profession is practiced
only by the person who acquired
the status of mediator in the Law
no. 192/2006 on mediation and
the profession of mediator, with
subsequent amendments and that
practicing mediation by persons
who have not acquired the status
of mediator is an offense and is
punishable under the criminal
law. Concerning the body of arbi-
trators, things are even more com-
plicated and we reserve time, will
and power to address this issue in
the near future, in the generous
pages of this magazine close to us,
the mediators and our dear friend.

Concerning the composition
and criteria for accession into the
body of mediators and arbitrators
in labor disputes, the jurisdiction,
tasks and mediation and arbitra-
tion procedures. All these are
established in the Rules of media-
tion and arbitration, developed by
the Office for mediation and arhi-
tration of collective labor disputes
under the Ministry of Labor, Fam-
ily and Social Protection, which

ment  si . will
prin  or- A -4 : i be ap-
dinul co- Q¢ Birou de Mediator proved
mun al ce- by joint
lor douda | Raluca STAN % order
ministere. | : by the
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impedi-| ter  of
mente Labor,
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de drept. cial Pro-
Dar..... tection
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acest : Minis-
lucr U Caravana Medierii Tulcea ter . of
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se eludeaza actele normative din

dreptul intern. S& ne explicitdm. -

Criteriile de accedere in corpul de
mediatori sunt stipulate imperativ
de legea speciald, respectiv Legea
nr. 192/2006 privind medierea si

organizarea profesiei de mediator, :
cu modificarile si completarile ul- :
terioare, care are in vedere si une- -

le conditii si termene. In ceea ce

priveste competenta, atributiile,

precum si procedurile de mediere
apeciem cd este absolut necesar

sd fie avute in vedere normele ju- -
ridice aplicabile n domeniul me- -

dierii, jurisprudenta instantelor
de judecata, practica multianual
asocietdtilor civile profesionale si
a birourilor de mediatori din tara

noastrd. Competenta dupd mate- :

rie si competenta teritoriald au

fost dintotdeauna obiect de regle-

mentare exclusiv pentru Puterea

tics Classification on approval of
occupations in Romania approv-
ing - level occupation (six char-
acters), in force since January 1,
2012 - have a body of mediators
for several years starting with the
date when the Mediation Council
elaborated the first Panel of Me-
diators in May 2008, currently
the Council recording several
thousand individuals. Another
body of mediators, parallel with
the already existing one can not or
should not exist, on the one hand
and, on the other, we firmly be-
lieve that mediators are only those
who meet the conditions of art. 7
in Law no. 192/2006 on mediation
and the profession of mediator,
with subsequent amendments
and are registered in the Panel of
Mediators, prepared by the Medi-
ation Council and published in the

will be published in the Official
Gazette, Part I. The numerical
and nominal composition of the
two professional bodies may be
determined by this Regulation
and by the joint order from the
two ministries. This would not
be major impediments of fact or
law. But... we say this because
once again normative acts within
internal law are eluded. Lefs
explain. Criteria for accession
into the body of mediators are
provided by special law, namely
Law no. 192/2006 on mediation
and the profession of mediator,
as amended and supplemented,
which takes into account certain
conditions and terms. Regarding
competence, tasks and mediation
procedures we consider that is
absolutely necessary to take into
consideration the legal norms ap-
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legiuitoare, atributiile sunt in sar-
cina aceleiasi puteri statale, iar
procedurile de mediere au etape
binecunoscute, care rezultd din
teoria si practica medierii in Ro-
mania, in Uniunea Europeand si
in plan international. Nu credem
cd un simplu regulament, poate
incalca, nesocoti ori modifica sau
completa principii si reguli funda-
mentale ale unui stat de drept.

In legéiturd cu initierea proce-
durii de mediere. Articolul nr. 178
dispune ca in cazul in care con-
flictul colectiv de munca nu a fost
solutionat ca urmare a concilierii
organizate de Ministerul Muncii,
Familiei si Protectiei Sociale, re-
spectiv de inspectoratul teritorial
de muncd, dupd caz, partile pot
hotarf, prin consens, initierea
procedurii de mediere, in condi-
tiile legii, in cazul nostru Legea
nr. 62/ 2011 - Legea dialogului
social. Este de notorietate publicd
faptul ca initierea procedurii de
mediere este atributul absolut al
pértilor aflate n conflict, este un
drept de dispozitie al acestora, iar
exercitarea acestui drept legal se
face conform legii speciale, Legea
nr. 192/2006 privind medierea si
organizarea profesiei de mediator,
cu modificarile si completérile
ulterioare. Ne intrebdm ce poate
face un regulament in acest caz
sau ce contributii poate aduce
acesta cand domeniul este regle-
mentat de mai multi ani?

Legea nr. 62/ 2011 - Legea dia-
logului social prevede ci medierea
sau arbitrajul conflictului colectiv
de munca este obligatorie/obliga-
toriu daca partile, de comun acord,
au decis acest lucru tnainte de de-
clansarea grevei ori pe parcursul
acesteia. Medierea este obliga-
torie??? Absolut socant!!! Dupi
aproape sase ani de la publicarea
Legii nr. 192/2006 privind medi-
erea si organizarea profesiei de
mediator ne aflim in fata regle-
mentdrii, cu caracter obligatoriu,
a medierii Tn Romania, intr-un act
normativ, altul decat legea speci-
ald aplicabila. Clauzele unui regu-
lament nu pot infrange normele
juridice imperative dintr-o lege
adoptatd de Parlament, care a
produs si produce efecte juridice
in timp si spatiu de mai multi ani.

Medierea reprezintd o activita-
te de interes public, iar in exerci-
tarea atributiilor sale, mediatorul
nu are putere de decizie in privin-
ta continutului intelegerii la care
vor ajunge partile, dar le poate in-
druma s verifice legalitatea aces-
teia. Medierea si statutul juridic
al mediatorului au reglementiri
speciale in spatiul Uniunii Euro-
pene, in Statele Unite al Americii,
in Canada si nu numai. Roménia
este stat membru cu drepturi de-
pline, dar si obligatii corespunza-

toare in Comunitatea Europeand.

De aceea normele dreptului Uni- *

unii Europene se aplica in mod
prioritar, indiferent de calitatea
sau statutul partilor - art. 5 din
Legea nr. 287/2009 privind Codul
civil, in vigoare de la 1 octombrie
2011. In acelasi timp aplicarea

prioritard a tratatelor internati-

onale privind drepturile omului
reprezintd o dimensiune majora
a dreptului intern roman pentru
ca dispozitiile privind drepturile
si libertatile persoanelor vor fi

interpretate si aplicate in concor- :

danta cu Constitutia, Declaratia

Universald a Drepturilor Omului, :

pactele si celelalte tratate la care

Roménia este parte, iar daca exis- :

td neconcordante intre pactele si
tratatele privitoare la drepturile
fundamentate ale omului, la care
Romania este parte si Codul civil

roman, au prioritate reglementa- :
rile internationale, cu exceptia ca- :
zului 1n care Codul contine dispo- :

zitii mai favorabile - art. 4 din Cod.

Pentru a face delimitarile con- :
ceptuale absolut necesare, ape- :

lam din nou la Intelepciunea si
vointa legiuitorului suprem care
evidentiaza ca dialogul social este

procesul voluntar prin care parte-
nerii sociali se informeaza, se con- :
sultd si negociazd in vederea sta- -

bilirii unor acorduri in probleme

de interes comun, iar medierea re-
prezintd o modalitate de solutio- :
nare a conflictelor pe cale amiabi- -

14, cu ajutorul unei terte persoane

specializate in calitate de medi- :
ator, n conditii de neutralitate, -

impartialitate, confidentialitate
si avand liberul consimtdmant al
pértilor. Medierea se bazeaza pe

increderea pe care partile o acor- :

da mediatorului, ca persoand apta
s faciliteze negocierile dintre ele

si sd le sprijine pentru solutiona-

rea conflictului, prin obtinerea

unei solutii reciproc convenabile, :

eficiente si durabile.
Pe cale de consecintd, pe baza

acestor rationamente constitutio- :
nale, legale si logice care isi au iz- :

plicable in mediation field, law
courts, multi-annual practice
of civil professional firms and
mediators offices in our country.
Matter competence and territo-
rial competence have always been
the exclusive regulatory object of
legislative Power, the tasks fall
under the same state Power and
mediation procedures are well-
known stages, resulting from the
theory and practice of mediation
in Romania, the EU and interna-
tionally. We do not believe that
a simple regulation may violate,
ignore, or amend or supplement
the principles and fundamental
rules of a state of law.

About the initiation of media-
tion procedure. Article 178 pro-
vides that if the collective labor
conflict was not resolved through
the conciliation facilitated by the
Ministry of Labor, Family and
Social Protection, namely by the
territorial Labor Inspectorate, as
appropriate, parties may decide,
by consensus, to start mediation
procedure, under the law, in our
case Law. 62/2011 - Law on social
dialogue. It is well known that the
initiation of mediation procedure
is the absolute attribute of the
conflicting parties, is their right
and exercising this legal right is
made according to special law,
Law no. 192/2006 on mediation
and organization of the mediator
profession, as amended and sup-
plemented. We wonder what can
a regulation in this case do and
what may be its contributions to
a field which is regulated for sev-
eral years now?

Law no. 62/2011 - Law on So-
cial Dialogue provides that me-
diation or arbitration of collective
labor conflict is mandatory if both
parties jointly decided this before
the commencement of a strike or
during it. Mediation is mandato-
ry?? Absolutely shocking! Nearly
six years after the publication of
Law no. 192/2006 on mediation
and the profession of mediator

vorul in dreptul intern,
in dreptul european
si In cel international
apreciem cd  regle-
mentarea  dialogului
social nu poate si nu
trebuie sd se subroge
reglementarii, deja
existente, a medierii si
organizérii profesiei de
mediator in Romania.
Dialogul social nu este
mediere, sub nici un aspect de
fapt sau de drept, in Roménia sau
oriunde in lumea asta mare. m

CHEIARIU ROMEU

mediator autorizat, *

Prim Vicepresedinte Asociatia

»Camera Mediatorilor Iasi”

we now face the bind-
ing regulation of me-
diation in Romania, in
a law other than the
special law applicable.
The clauses of a regula-
tion can not defeat the
legally binding rules
within a law adopted
by Parliament, which
produced effect in time
and space for many
years already.

Mediation is an activity of pub-
lic interest, and in exercising his/
her powers, the mediator has
no control to decide on content
of the agreement that will be
reached by the parties, but can
guide them to verify its legal-

ity. Mediation and legal status
of mediator have special regula-
tions in the European Union, the
United States of America, Canada
and beyond. Romania is a mem-
ber with full rights but also with
obligations in the European Com-
munity. That is why the norms of
the EU law are applicable with
priority, regardless of quality or
status of the parties-art. 5 of Law
no. 287/2009 of the Civil Code, in
force since October 1, 2011.

At the same time, applying the
of international treaties on hu-
man rights with priority is a major
dimension of Romanian domestic
law because the provisions on
rights and freedoms shall be in-
terpreted and applied in accord-
ance with the Constitution, the
Universal Declaration of Human
Rights, the pacts and the other
treaties Romania is part of, and if
there are disagreements between
the pacts and treaties on funda-
mental human rights, to which Ro-
mania is part, and the Romanian
Civil Code, international regula-
tions will take precedence, un-
less the Code includes provisions
more favorable - art. 4 of the Code.

To make the absolutely neces-
sary conceptual delimitations, we
once again turn to the wisdom and
will of the supreme legislature,
which shows that social dialogue
is the voluntary process by which
the social partners get informed,
consult and negotiate in order to
establish agreements on issues of
common interest, and mediation
is a way of resolving conflicts ami-
cably through a third party spe-
cialized as mediator, in conditions
of neutrality, impartiality, confi-
dentiality and with free consent
from parties. Mediation is based
on the confidence the parties
show to the mediator, as a per-
son able to facilitate negotiations
between them and support them
to resolve conflict by obtaining a
solution mutually convenient, ef-
ficient and sustainable.

Consequently, based on these
constitutional, legal and logi-
cal judgments, which have their
source in internal law, in Euro-
pean and international law, we
believe that regulation of social
dialogue can not and should not
be subrogated to the already ex-
isting regulation, on mediation
and organization of the mediation
profession in Romania. Social
dialogue is not mediation, in any
aspect of fact or law, in Romania
or anywhere in this big world. m

CHEIARIU ROMEU
authorized mediator,

First Vice-president of the
Association ,lasi Chamber
of Mediators”
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MEDIEREA CA METODA
ALTERNATIVA

Solutionarea conflictelor prin
metodele alternative actului cla-
sic de justitie devine din ce in ce
mai atractiva si cdutatd in Roma-
nia, datoritd nu atat aspectului
pecuniar avantajos, cat mai ales
celeritatii rezolvarii cauzelor. Jus-
titiabilul are, prin adoptarea Legii
nr. 192/2006 privind medierea si

organizarea profesiei de media- fiecare datd cind e necesar, medi- *

tor, cu modificarile si completa-
rile ulterioare, posibilitatea de
a alege sd isi solutioneze singur
conflictul, apeland la mediatorii
autorizati, nerenuntand Insd la
optiunea parcurgerii drumului
uneori prea lung al instantei con-
tencioase.

In materia dreptului civil, se
contureazd o arie vasta de conflic-
te care pot face obiectul procedu-
rii de mediere. De altfel, chiar art.
2 din Legea nr. 192/2006 prevede
c partile pot conveni prin medie-
re sd solutioneze orice fel de con-
flict in materie civila.

Din definitia datd de literatura
de specialitate, dreptul civil este
ramura de drept privat care re-
glementeaza raporturile juridice,
patrimoniale si nepatrimoniale,
intre subiecte de drept aflate pe
pozitii de egalitate. Insasi natu-
ra dreptului civil este de a evita
aparitia unui conflict ca urmare
a concretizdrii unui raport juridic
civil. Nasterea, modificarea sau
stingerea unui raport juridic civil
concret nu poate avea loc in afara
realizdrii unui acord, prin urmare
in afara unei potentiale stari con-
flictuale. Actul juridic civil este
materializarea acestui acord de
vointd si, gratie adoptarii Legii
nr.192/2006 si efortului tuturor
mediatorilor in aparitia, modifi-
carea si perfectarea legii, putem
include si acordul de mediere sub
definitia si clasificarea actului ju-
ridic civil.

In orice ramurd a dreptului ci-
vil vom intélni conflicte care pot
fi supuse procesului de mediere.
Codul civil oferd solutii pentru
aceste conflicte, trasind limitele a
ceea ce poate sau nu poate fi facut.

Farmecul medierii constd toc-
mai in sansa acordatd partilor
de a identifica si obtine propria
solutie. Metodele alterantive mo-
derne de solutionare a conflicte-
lor si ne referim aici la mediere in
primul rand, dar si la negociere
si la arbitraj, ofera posibilitatea
justitiabilului de a obtine si valo-
rifica propria solutie. In materie
conflictuald, Codul civil impune,
insd dreptul civil ca ansamblu de

norme de conduitd juridica per- :

mite, prin metodele alternative

reglementate - cum ar fi medie- :

rea, obtinerea de solutii pentru
orice conflict.

Tocmai Tn aceasta idee, inca din
anul 2002, Comitetul de Ministri
al Consiliului Europei a adoptat

Rezolutia nr. 10, prin care reco- :
manda statelor membre ale Uni- :

unii Buropene sda faciliteze, de

erea in materie civild si sd ia sau
sa consolideze, dupd caz, toate
mdsurile necesare pentru a aplica

treptat , Principiile directoare pri-

vind medierea in materie civild”.

ASPECTE INTERNATIONALE
ALE MEDIERII IN MATERIA
DREPTULUI CIVIL

Enuntand principiile care tre-

buie sd guverneze medierea in
materie civild in statele membre
ale Uniunii, Directiva nr. 10/2002

subliniazd un aspect care ar fi tre- :

buit regésit si In ulterioara Lege

nr. 192/2006 din legislatia roma- :

neascd, si anume preocuparea
continud a statului de a promova

medierea ca alternativd a instan- *

telor de judecatd in toate ariile

dreptului civil (familie, comercial, :

funciar, financiar etc), dar si in
materia dreptului penal.

Ulterior momentului 2002 la
nivel european si a aparitiei Legii

nr. 192/2006 in Romania, Consi-
liul de Ministri al Uniunii Euro-

pene emite Directiva nr. 52/2008

prin care stabileste concret limi-

tele Tn care statele membre vor
adapta reglementdrile cu privire
la mediere. Tocmai aceste limite
credem cd trebuie regasite intr-o

noua reglementare, adaptatd ce- :

rintelor comunitare.

Art. 18-20 din Preambul, pre-

cum si art. 6 din Directiva nr.
52/2008 a Consiliului Europei

conduc la intrebarea dacd medie- :

rea tn Romania nu poate dobandi
un rol pregnant prin conferirea
de fortd executorie acordului de

mediere obtinut in urma proce- :
durilor specifice de mediere. Ras- -
punsul incd nu a fost oferit de le- :
giuitor prin amendamente la lege, :

ci doar sugerat prin propuneri de

lege ferenda de citre colegii me-

diatori.
Totusi, Tn materia dreptului
civil, executarea acordurilor de

mediere rdmane un deziderat, -

realizabil prin conferirea de catre

legiuitor a puterii de titlu executo-

riu acordului de mediere incheiat
in formd autentica.

Apreciem cd si in reglementa- :

rea actuald, prin autentificarea de

MEDIATION AS ALTERNATIVE
METHOD

Conflict resolution through al-
ternative methods to classic act
of justice becomes increasingly
attractive and needed in Romania,
due not so much to the pecuni-
ary advantage, but especially to
the speed in solving cases. The
litigants, through the adoption of
Law no. 192/2006 on mediation
and the profession of mediator,
as amended and supplemented,
have the possibility to choose
to settle their own conflict, turn-
ing to authorized mediators, but
keeping the option to cross the
sometimes long way of court pro-
ceedings.

In matters of civil law, a wide
range of conflicts may be resolved
through mediation. In fact, even
art. 2 of Law no. 192/2006 pro-
vides that the parties may agree
to settle any civil conflict through
mediation.

From the definition given by the
specialized literature, civil law is
the branch of private law which
regulates the legal, patrimony
and non-patrimony relations be-
tween law matters being on equal
footing. The very nature of civil
law is to avoid a conflict due to the
realization of a civil legal relation-
ship. The birth, modification or
termination of a specific civil le-
gal relationship cannot take place
outside reaching an agreement,
therefore outside of a potential
conflict situation. The legal act
is the materialization of this will
agreement, due to the adoption of
Law 10.192/2006 and the effort of
all mediators in the appearance,
modification and improvement
of the law, we can also include
mediation agreement under the
definition and classification of
civil legal act.

In every branch of civil law we
encounter conflicts that can be
subject to the mediation process.
Civil Code provides solutions
to these conflicts, drawing the
boundaries of what can or can not
be done.

The charm of mediation is pre-
cisely the chance given to the par-
ties to identify and achieve their
own solution. Modern alternative
methods for conflict resolution,
and we refer to mediation first,
but also to negotiation and arbi-
tration, allows litigants to obtain
and exploit their own solution. In
conflict matters, the Civil Code
imposes, but civil law, as a set of
legal rules allows to obtain solu-
tions to any conflict, through reg-

ulated alternative methods such
as mediation.

Precisely because of this, back
in 2002, the Council of Europe
Committee of Ministers adopted
Resolution No. 10, whereby rec-
ommending the EU Member
States to facilitate, whenever nec-
essary, mediation in civil matters
and to take or reinforce, as ap-
propriate, all necessary measures
to gradually apply the ,Guiding
Principles on mediation in civil
matters.”

INTERNATIONAL ASPECTS
OF MEDIATION IN CIVIL LAW

Stating the principles that
should govern mediation in civil
matters in the Member States of
the Union, Directive no. 10/2002
emphasizes an issue that should
have been reflected in subse-
quent Law no. 192/2006 of the
Romanian legislation, namely the
continuing concern of the state to
promote mediation as an alter-
native to the courts in all areas
of civil law (family, commercial,
land, financial, etc.), but also in
criminal law.

After the moment 2002 in Eu-
rope and the emergence of Law
192/2006 in Romania, the Coun-
cil of Ministers of the European
Union issued Directive 52/2008
which sets specific limits by
which Member States will adapt
their regulations on mediation.
It is these limits we consider they
should be found in a new regula-
tion, adapted to the Community
requirements.

Article 18-20 of the Preamble
and Art. 6 of the Directive 52/2008
from the Council of Europe lead
to the question whether media-
tion in Romania can acquire a
prominent role by conferring
enforceable power to the media-
tion agreement obtained through
specific procedures for mediation.
The answer has not yet been pro-
vided by the legislature through
amendments to the law, but only
suggested by peer mediators.

However, in civil law mat-
ters, the enforcement of media-
tion agreements remains a goal,
achievable if the legislature gives
enforceable power to mediation
agreement concluded in authen-
tic form.

We mention that in the current
regulations, the authentication by
the notary public of the mediation
agreement and the mention in the
agreement that it is enforceable,
can be executed without delay
by any of the parties, without the
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catre notarul public a acordului
de mediere si prin prevederea n
acord cd acesta reprezintd titlu
executoriu, acesta va putea fi exe-
cutat de indatd de citre oricare
dintre parti, fard a mai fi necesard
investirea cu formuld executorie a
nscrisului.

De esenta procesului de medi-
ere in materie civild retinem ele-
mentul volitional definitoriu, par-
tile avand optiunea solutionarii
conflictului prin mediere. Prin ur-
mare, asa cum rezulta si din lege,
puterea mediatorului in negocie-
rea conflictului provine tocmai de
la parti, acestea investindu-l cu
increderea necesara continuarii
procesului de mediere. In legis-
latia altor state, existd prevederi
care atestd procesul de mediere
ca fiind obligatoriu ca faza pre-
alabila a instantei de judecata.
Mai mult, intdlnim din ce in ce
mai multe opinii tn randul medi-
atorilor si al judecatorilor roméni
care converg cdtre impunerea
medierii ca procedura prealabila
instantei de judecatd, in anumite
cauze din materia dreptului civil.

Luand in considerare proiectul |

pilot pentru mediere desfasurat
in Canada in anii 1999 - 2000,
in Ontario si Toronto de catre
Universitatea Brock, avem con-
cluziile unui proces de studiu a
3000 de conflicte in care partile
au acceptat procesul de mediere
ca procedurd prealabild si so-
lutia obtinuta ca obligatorie. La
finalul studiului, observatorii
au concluzionat o scidere apre-
ciabila a conflictelor care au fost
finalizate in instantd, majoritatea
fiind solutionate prin mediere. De
asemenea, partile din conflict au
declarat costuri mult mai mici
decat cele ocazionate de instante
si o perioadd mult mai scurtd de
solutionare a conflictului.

Urmarea actiunilor Universita-
tii Canadiene o regasim in noua
reglementare a Codului de Proce-
dura Civild Canadian (2008), care
in subdiviziunea 24.1.1 consfin-
teste notiunea de Mediere Obli-
gatorie (Mandatory Mediation),
statutdnd ci medierea are drept
scop scaderea costurilor si a
duratei procesului de judecata
si organizand Comisii de medi-
ere la nivelul fiecarei subunitati
administrativ teritoriale. Si ca o
observatie personald, in codul
civil canadian, medierea este de-
finita ca o metodd de solutionare
a conflictelor in afara instantelor
de judecatd, fard a i se atribui alte
atribute precum facultativa, obli-
gatorie etc.

In dreptul civil German, medie-
rea obligatorie este reglementata
din anul 2000, In anumite conflic-
te de naturd civild cum ar fi grani-
{uirea, defdimarea prin mijloace

media sau orice alt conflict care
are ca obiect sume pana in limita
a 750 Buro. Medierea obligatorie

poate fi insd ficuta numai de me- :

diatori specializati in domeniul

juridic cum ar fi avocatii sau no- :

tarii si se aplicd numai in anumite
landuri (Bavaria), retindndu-se

insd aceleasi principii de neutra-
litate, impartialitate si confiden- :
tialitate ca si in legislatia romana. -

Este de notat cd atat legiuitorul
german, cat si cel canadian, prin

doud sisteme de drept diferite, :

au optat pentru obligativitatea

procesului de mediere in mate- :
rie civila si mai ales pentru pro- :
movarea medierii de citre stat, :

prin organizarea de seminarii
si sesiuni de informare cu acces
liber pentru justitiabili, tocmai

in scopul declarat de altfel al de- :
grevirii instantelor de judecata. :

Ori tocmai acest aspect lipseste
si peisajului juridic romén, fie din
lipsd de interes, fie din lipsd de

legislatie: promovarea medierii
in materie civild nu atat dinspre
organizatiile profesionale care au
inceput tot mai mult sd apard, cat

mai ales dinspre aparatul judiciar. :
Mai aproape de materia me- :

dierii conflictelor in dreptul civil
roman, intdlnim reglementarile

procesului de mediere din drep- :

tul civil francez. Urmand aceeasi
traiectorie, sistemele juridice
roman si francez au cunoscut in
trecut institutiile judecatorilor de

pace si a comisiilor de impdciuire. :
Franta a renuntat la aceste meto- ;

de de solutionare a conflictelor in
jurul anilor 1950, Roménia ceva
mai tarziu.

In reglementarea francezd ac- :
tuald, Legea 95-125/1995 permi- :

te judecadtorului chiar delegarea
unor atribute ale sale catre un

tert (mediator) care va urmari so- -
lutionarea conflictului sub supra- :

vegherea judecdtorului. Desi in
intregime optionald, procedura

de mediere a fost intens promova-

td de Curtile de Apel din Grenoble
si Paris cu rezultate imediate n
scdderea numarului de conflicte

de drept civil prezentate in instan-

td. Din ce In ce mai multe conflicte

need to invest the document with
enforceable power.

Itis essential for civil mediation
to consider the defining volitional
element, the parties having the
option of resolving their conflict
through mediation. Therefore, as
shown by the law, the mediator’s
power in negotiating the conflict
comes precisely from the parties
themselves, as they invest the me-
diator with confidence to continue
the mediation process. The legis-
lation of other states includes
provisions stating that the man-
datory mediation process is prior
to the court stage. Furthermore,
we find increasingly more views
among Romanian mediators and
judges to impose mediation prior
to court proceedings in certain
matters of civil law.

Considering the mediation pi-
lot project conducted in Canada
betweens 1999 - 2000, in Ontario
and Toronto by Brock University,

L G R Ry

we hold the findings of a research
on 3000 conflict cases where par-
ties accepted the mediation pro-
cess as a prior solution and the
solution obtained as mandatory.
At the end of the research, observ-
ers have noticed an appreciable
decrease of conflicts that were
finalized in court, most being re-
solved through mediation. Also,
the parties to the conflict have
declared much lower costs than
those incurred by the courts and
amuch shorter period for conflict
settlement.

The result of the Canadian Uni-
versity actions can be found in the
new regulation of Canadian Civil
Procedure Code (2008), which in
subdivision 24.1.1 enshrines the
notion of Mandatory Mediation,
stating that mediation is aimed
at lowering costs and duration of
the trial and organizing media-
tion Commissions in each local
administrative subunit. And as
a personal observation, in the
Canadian civil code, mediation is
defined as a method of resolving
disputes outside of court, without
being assigned other optional at-
tributes such as optional, manda-

tory etc.

In the German civil law, manda-
tory mediation is regulated since
2000, in particular civil conflicts
such as bordering, defamation
through media means or any oth-
er conflict that amounts to up to
750 Buro. Mandatory mediation
can only be done by mediators
specialized in legal areas, such as
lawyers or notaries and apply only
in certain lands (Bavaria), holding
the same principles of neutrality,
impartiality and confidentiality
as the Romanian legislation. It is
worth noticing that the German
legislature and the Canadian one,
by two different legal systems,
have opted for mandatory media-
tion in civil matters and especially
to promote mediation by the state,
by organizing seminars and infor-
mation sessions with free access
for litigants, precisely to unbur-
den the courts. This is the aspect
missing from the Romanian legal

landscape, either because of lack

of interest or lack of legislation:
promoting mediation in civil mat-
ters should come not so much
from professional organizations
that have increasingly begun to
appear, but especially from the
judiciary system.

Closer to Romanian conflict me-
diation in civil matters, there are
the regulations of the mediation
process in French civil law. Follow-
ing the same path, Romanian and
French legal systems have experi-
enced in the past the institutions
of peace judges and reconcilia-
tion commissions. France gave up
these methods of conflict resolu-
tion around the 1950s, Romania
a bit later.

The current French legislation,
Law 95-125/1995 allows the judge
to even delegate some of his/her
attributions to a third party (me-
diator) who will pursue the set-
tlement of conflict under judge’s
supervision. Although entirely
optional, mediation has been
widely promoted by the Courts of
Appeal in Grenoble and Paris with
immediate results in reducing the
number of civil conflicts present-

11
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civile au fost astfel solutionate
prin mediere, costurile de timp si
de bani fiind mult mai reduse.

In prezent, legislatia francezd
cunoaste medierea ca metodd
obligatorie de solutionare a con-
flictelor, inclusiv in materia drep-
tului muncii (Les Conseilles de
Prud “hommes); de asemenea, in
materia divorfului, procedura de
mediere este obligatorie, inaintea
sesizarii Tribunalului de Familie.

Regésim, prin urmare, in dife-
rite reglementdri, atat in conti-
nentul American, cat si in Europa,
regimuri juridice care au imple-
mentat sau sunt in curs de imple-
mentare a procedurii de mediere
ca metodd de solutionare a con-
flictelor din materia civila. Drep-
tul civil include dreptul familiei,
dreptul comercial, dreptul funci-
ar, dreptul muncii, fard ca aceast
enumerare sd fie limitativd si mi-
litim pentru alinierea legislatiei
romanesti cu privire la mediere
la celelalte legislatii, prin adopta-
rea unei noi legi a medierii, con-
forme prevederilor Directivei nr.
52/2008, care sa sustind ideea de
degrevare a instantelor de judeca-
td si de indreptare a justitiabililor
catre metodele alternative de so-
lutionare a conflictelor.

MEDIEREA CONFLICTELOR IN
DREPTUL CIVIL ROMAN

In Romania, desi reglementata
prin Legea nr. 192/2006, medie-
rea Tn materia dreptului civil nu
isi gaseste incd aplicare nici ma-
car la nivelul dorit de legiuitor,
cu atat mai putin la cel necesar
pentru degrevarea instantelor de
judecata. Din pacate, justitiabilul,
fie din lipsa unei promovari adec-
vate, fie din lipsa unei educatii ju-
ridice nu apeleazd inea suficient
la metodele alternative de soluti-
onare a disputelor, fiind tributar
sistemului clasic de justitie.

In prezent, existd numeroase
initiative de modificare n tot
sau Tn parte a Legii nr. 192/2006,
principalii autori fiind organizati-
ile profesionale infiintate de me-
diatorii autorizati. Este necesard
armonizarea legislatiei actuale
roménesti cu legislatia europea-
nd in materia medierii, respec-
tand Directiva nr. 52/2008, adap-
tand cerintele Uniunii la sistemul
juridic romanesc. Este important
de subliniat prevederea directivei
care statueazd cd un acord de me-
diere investit cu putere executorie
in alt stat membru al Uniunii va
putea fi executat pe teritoriul al-
tui stat membru (in cazul conflic-
telor transfrontaliere). Oare cum
va putea Romania sa satisfaca o
asemenea cerinta fard sd modifice
corespunzator legislatia actuald?

In materia dreptului civil, in-
stitutia medierii sufera din lipsa

unor norme de aplicare a legii. -

Procedurile de mediere nu sunt
reglementate, iar practica este
destul de redusd si prea diversd
pentru a putea impune o metod.

Considerdm cd, in cadrul proce- :

durii de mediere, mediatorul are
doud acte juridice importante si
distincte pe care va trebui sa le
trateze cu mare atentie: contrac-

tul de mediere si acordul de me- :

diere.

Legea nr. 192/2006, prin art.

45, reglementeazd contractul de
mediere, impunind forma scrisd
si conferindu-i fortd executorie
cu privire la onorariul datorat de
pérti mediatorului. Contractul de
mediere suspenda termenul de

prescriptie al drepului litigios su- :

pus medierii.

Legiuitorul a lasat tnsd neregle- :
mentat acordul de mediere. Art. :
56 si 57 din Lege fac referire la in- :

telegerea partilor si la redactarea
unui proces verbal de incheiere
a procedurii de mediere, lucru
insuficient din punctul nostru
de vedere pentru oferirea fortei
juridice necesare actului emis
de mediator . Nereglementarea
acordului de mediere este tocmai
veriga slabd a actualei legi, ceea

ce nu oferd puterea necesard pro- :

cesului de mediere si disipeazd

interesul justitiabilului cdtre me- :

toda alternativd de solutionare a
conflictelor. Acordul de mediere

este reglementat in toate legisla-
tiile amintite mai sus, are forfa ju- :

ridicd necesard executdrii si oferd
subiectului medierii suportul

necesar si util pentru solutiona- :

rea conflictului. Considerdm ca o
reglementare viitoare va trebui sd

includd un capitol separat desti-
nat acordului de mediere, modu- :

lui de intocmire si fortei juridice
a acestuia, fatd de parti si fata de
terti.

In lumina noului cod de proce- *

durd civild roman, medierea se va
bucura de o mai buna promovare
care va trebui continuatd prin
efortul intregului sistem juridic.

Judecatorii vor fi obligati ca, pen- :
tru anumite conflicte civile, si in-

drume partile spre procedura de

mediere, degrevand astfel instan- :

tele de judecatd de cauze care pot

fi solutionate apeland la metode-

le alternative.
Nu ne rdméne decat sd speram
ca medierea In materie civild se va

cristaliza printr-o practicd unita- :

rd si congruentd, armonizata din

punct de vedere juridic cu legisla-
tia internationala si comunitara, :

flexibild la dinamica juridicd pe
care o traversim in prezent. m

LACATUSU I0AN
Mediator autorizat
Vicepresedinte al Asociatiei

»Camera Mediatorilor lasi”

ed in court. More and more civil
conflicts were resolved through
mediation and time and money
costs are much lower.

Currently, the French law in-
cludes mediation as a mandatory
method for conflict resolution,
including in the field of employ-
ment law (Les Conseilles the Prud

,hommes), also in divorce matters,

the mediation procedure is man-
datory before referral to the Fam-
ily Court.

We find, therefore, in different
regulations, both on the Ameri-
can continent and Europe, legal
regimes that have implemented
or are currently implementing
mediation as a method of conflict
resolution in civil matters. Civil
law includes family, commercial
law, land, labor law, without this
list being exhaustive and fighting
for aligning Romanian legislation
on mediation to the other legisla-
tions, by adopting a new law on
mediation, according to Direc-
tive no. 52/2008 stipulations, to
support the idea of unburdening
the courts and guiding litigants
to alternative methods of conflict
resolution

CONFLICT MEDIATION IN
ROMANIAN CIVIL LAW

In Romania, although regulat-
ed by Law no. 192/2006, media-
tion in civil law still does not find
application, not even at the level
wanted by the legislator, less the
level planned for relieving the
courts. Unfortunately, the liti-
gants, either because of the lack
of proper promotion or the lack of
legal education still do not turn
to alternative dispute resolution
methods enough, being tributary
to the classical system of justice.

Currently, there are many
initiatives to change the Law.
192/2006 entirely or partly, the
main authors being the profes-
sional organizations set up by au-
thorized mediators. It is necessary
for Romanian current legislation
to be harmonized with European
legislation on mediation, respect-
ing Directive 52/2008, adapting
EU requirements to Romanian
legal system. It is important to
emphasize the Directive’s stipu-
lation stating that a mediation
agreement invested with enforce-
able power in another EU member
state will be executed in another
Member State (for cross - border
conflicts). T wonder how can Ro-
mania meet such a requirement
without changing the current leg-
islation adequately?

In civil law matters, mediation
suffers from lack of enforcement
rules. Mediation procedures are
not regulated, and the practice is
quite small and too diverse to im-

pose a method. We believe that in
the mediation process, the media-
tor has two important and distinct
legal acts that need to be treated
carefully: mediation contract and
the mediation agreement.

Law no. 192/2006, art. 45,
regulates the mediation contract,
requiring the written form and
giving it enforceable power in re-
lation to the fee owed by the par-
ties to the mediator. Mediation
contract suspends the prescrip-
tion term of the litigious right un-
der mediation.

But the legislature has left un-
regulated the mediation agree-
ment. Articles 56 and 57 in the
law refer to the parties’ agree-
ment and elaboration of a report
on termination of the mediation
procedure, which is insufficient
in our view to provide necessary
legal force to the document is-
sued by the mediator. The failure
to regulate the mediation agree-
ment is precisely the weakness of
the current law, which does not
provide the necessary power to
the mediation process and dissi-
pates the litigant’s interest for the
alternative methods of conflict
resolution. The mediation agree-
ment is regulated in all legisla-
tions mentioned above, has legal
force necessary for enforcement
provides necessary and useful
support to resolve conflict. We
believe that a future regulation
should include a separate chapter
dedicated to the mediation agree-
ment, how to draft it and its legal
force, in relation to the parties
and thirds.

In the light of the new Roma-
nian Civil Procedure Code, media-
tion will enjoy a better promotion,
which needs to be continued
through the effort of the entire
legal system. Judges will be re-
quired in particular civil conflicts,
to guide the parties to mediation,
thus unburdening the courts of
cases that can be resolved by al-
ternative methods.

We can only hope that media-
tion in civil matters will crystallize
through consistent and congruent
practice, legally harmonized with
international and Community leg-
islation, flexible to legal dynamics
that we currently cross. m

LACATUSU I0AN

Authorized mediator
Vicepresident of the Associati-
on ,lasi Chamber of Mediators”
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MEDIEREA IN CAZURILE DE
MALPRAXIS MEDICAL

..............................

onform DEX, malpraxis
(med) provine din fr. Mal-

C praxis si este definit ca fiind

un tratament incorect sau ne-

............................

dical (infirmiere, brancardieri

- manevrare defectuoasa a pa- -
cientului in salon sau la/de la *
cabinetele de investigatii)

glijent aplicat de un medic unui ® din vina institutiei (a se vedea

pacient, care ii produce acestuia
prejudicii de orice natura, in rela-
tie cu gradul de afectare a capaci-
tatii fizice si psihice.

Enciclopedia Universala Britan-
nica defineste notiunea de mal-
praxis ca fiind neglijenta, practica
incompetenta, lipsa de pregatire
sau incalcare a indatoririlor de
serviciu din punct de vedere pro-
fesional, care cauzeaza pacientu-
lui prejudicii de orice natura.

Legea nr 95/2006 privind re-
forma in domeniul sanatatii, pre-
cizeaza: MALPRAXIS (< lat. malus

Lrdu” + gr. praxis ,practica”) - Mal-
praxisul este eroarea profesiona-
la savarsita in exerci-

Cazul Maternitatii Giulesti) :

Rezultatele pot fi de la suporta- :
bile pana la cele mai grave: dure- :
rea, pierderea unui organ, pierde- :
rea unei functii, pierderea vietii.

Este cunoscut faptul ca medicii
isi capata pe parcursul exersa- :
rii profesiei, pe langa nume, un
renume, dupa ani multi de inva- :
tatura si practicare a profesiei. :
Cu toate acestea, este suficienta
o secunda pentru a ajunge din

varful piramidei, la baza acesteia. -

Nu mai poti constata decat ca ine- :

vitabilul s-a produs. Si te intrebi

atunci ce mai poti face? In unele :
cazuri e prea tarziu. In altele, du- :

MEDIATION
IN MALPRACTICE CASES

..............................

ccording to DEX, malprac-
A tice (med) comes from Fr.

Malpraxis and is defined as
an incorrect or neglecting treat-
ment applied by a doctor to a pa-
tient, which produces prejudice of
any type, in relation to how much
the physical and psychical capa-
city is affected.

Britannica Universal Encyclo-
pedia defines the malpractice
notion as negligence, incompe-
tent practice, lack of professional
training or breach of work tasks,
which brings the patient prejudi-
ce of any kind.

Law no. 95/2006 on the health
system reform mentions: MAL-
PRACTICE (< Lat. malus ,bad” + gr.
praxis ,practice”) - malpractice is
a professional error while perfor-
ming the medical or medical-phar-

............................

the medical system, doctors or

medical institutions.

The damage of a medical ser-
vice may be:

o due to the fault of medical
personnel (doctors, nurses -
wrong prescription and treat-
ment without a correct health
assessment of the patient, ina-
ppropriate interventions, etc.);

o due to non-medical staff (stret-
cher bearers - poor handling of
the patient to / from the room
to the investigation rooms)

o due to the institution’s fault
(see Giulesti maternity case)
The outcome ranges from tole-

rable to worst: pain, organ loss,

loss of function, loss of life.
It is known that doctors gain

during their practice, besides a

name, a reputation, after many

tarea actului medical
sau  medicofarmace-
utic generatoare de
prejudicii asupra pa-
cientului, implicand
raspunderea civila a
personalului medical

TRIBUNALUL DE ARBITRAJ JUDICIAR
CENTRUL DE MEDIERE IAS!
| 3

si a furnizorului de
produse si  servicii
medicale, sanitare si
farmaceutice .

Oricare ar fi defini-
tia, este clar un lucru:
reclamantul  trebuie
sa demonstreze esecul
specialistului in acti-
vitatea sa, in confor-
mitate cu standardele
acceptate in domeniul
profesional respectiv,
in cazul de fata dome- |
niul medical.

Un vechi principiu de drept
roman spune: NEMO PRAESU-
MITUR MALUS NISI PROBETUR
(lat.) - Nimeni nu este socotit vino-
vatdacanu se dovedeste (vinovatia).

Din pacate, malpraxisul me-
dical a devenit o problema intal-
nita din ce in ce mai des in tara
noastra, problema la care nici re-
prezentantii Colegiului medicilor ,
nici instantele de judecata nu au
gasit o solutie rapida si multumi-
toare pentru niciuna din parti, fie
ele victime ale sistemului medical,
medici sau institutii medicale.

Prejudiciile unui serviciu medi-
cal potfi:

o din vina personalului medical

(medici, asistente medicale

- prescriere si efectuare tra-

tament gresit fara o evaluare

corecata a starii de sanatate a

pacientului, interventii neco-

respunzatoare, etc);
o din vina personalului neme-

reaza ani buni sa incerci sa rede- :
vii ce ai fost. Poate pentru unii nu
e greu sa o ia de la inceput, dar
depinde in ce conditii. Daca un
caz de malpraxis se sfarseste cu
suspendarea dreptului medicului
de a mai profesa? Daca in urma :
unor procese lungi si costisitoa- :
re, defilari prin salile de judecata, :
afisarea numelui pe listele lungi *
de sedinte alaturi de numele unor -
infractori, omul din spatele ha- :
latului alb cedeaza si nu mai are -
puterea de a o lua de la capat? .
Pentru toate acestea exista 0 so- :
lutie: MEDIEREA. Aceasta metoda -
alternativa la procesul in instanta

este benefica pentru ambele parti. :
In primul rand este o solutie sim- -
pla si accesibila tuturor pacienti-
lor, care vor putea evita sa mai pe- :

treaca ani de zile pe la comisiile

medicale, Colegiul medicilor, pro- :

curatura , sali de judecata, pentru

ca in final sa primeasca despagu- :

N

:-J /

maceutical act, generating prejudi- years of teaching and practicing

ce to the patient, involving the civil
liability of the medical staff and
the supplier of medical, health and
pharmacy products and services.

Regardless of its definition, it
is clear one thing: the complai-
nant needs to prove the failure of
the specialist in his/her activity,
in accordance with the standards
accepted in that professional fi-
eld, in this case the medical field.

An old Roman law principle
says: NEMO PRAESUMITUR MA-
LUS NISI PROBETUR (lat.) - no
one is considered guilty if not
proved.

Unfortunately, medical mal-
practice has become an increa-
singly common problem in our
country, to which neither the
representatives of College of Doc-
tors nor courts have found a rapid
and satisfactory solution for any
of the parties, be they victims of

the profession. However, a second
is enough to fall from the top of
the pyramid to its base. You can
only notice than the inevitable
happened. And then you ask yo-
urself what can you do? In some
cases it’'s too late. In others, it ta-
kes years to try to become again
what you once used to be. Maybe
for some people it is not hard to
start all over again, but depends
on what conditions. If a malpracti-
ce case ends with the suspension
of the doctor’s right for further
practice? After long and expensi-
ve trials, numerous appearances
in the halls of justice, listing your
name close to the names of offen-
ders, the man behind the white
coat breaks down and no longer
has the power to start again?

For all this, there is a soluti-
on: MEDIATION. This alternative
method to court trial is beneficial
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biri sau pentru a obtine condam-
narea medicului respectiv.

In cadrul procedurii de medie-
re, partile, desi la inceput acuza
fiecare cum stie mai bine, fara a
recunoaste nimeni ca a gresit, in
final, ajutate de mediator, ajung
la un acord reciproc avantajos.
Practic, mediatorul creeaza un cli-
mat de comunicare intre victima
(pacient) si doctor sau reprezen-
tantul institutiei medicale.

Medierea reprezinta o varianta
mult mai simpla si mai putin cos-
tisitoare decat clasicul proces in
instanta. Consider ca cel mai mult
conteaza pentru medic faptul de a
nu face public cazul respectiv si
de a incerca sa solutioneze amia-
bil, diplomatic si civilizat proble-
ma respectiva.

A nu se intelege gresit ca prin
mediere se incearca musamaliza-
rea cazurilor de malpraxis. Comi-
siile medicale efectueaza propria
ancheta, iar prin mediere se solu-
tioneaza conflictul dintre pacient si
medic, se scurteaza practic timpii
de rezolvare a problemei, se evita
mediatizarea in exces a cazului,
procedura medierii fiind una confi-
dentiala si nu publica precum pro-
cesul desfasuratin sala de judecata.

Cea mai importanta parte a pro-
cedurii de mediere este dialogul
dintre parti, prin care acestea fac
practiceschimb de informatii. Par-
tile au astfel posibilitatea de a vor-
bi, si cel mai important lucru este
ca se pot asculta una pe cealalta,
avand posibilitatea de a se famili-
arize fiecare cu suferinta celuilalt.

Prin mediere are loc practic o ne-
gociere, facilitata de mediator, par-
tile fiind cele ce decid la final solutia.

Medierea incepe cu semnarea
de catre parti a contractului de
mediere, contract ce prevede pe
langa drepturi si obligatii, clau-
za de pastrare a confidentialitatii

asupra discutiilor si asupra do- :

cumentelor. Partile pot fi insotite
de avocati. Urmeaza explicarea
de catre mediator a metodei de
desfasurarea a procedurii . Au loc

apoi sedinte comune si/sau indi- :
viduale, pe parcursul carora par- :

tile au posibilitatea de a prezenta

propria versiune asupra conflic- :

tului, iar avocatii pot interveni si
ei sau isi pot sfatui clientii.

Prin mediere nu se are in ve-

dere stabilirea vinovatiei sau
nevinovatiei unei parti. Se poate
ajunge la o intelegere reciproc

avantajoasa, caz in care se va in- .

cheia un acord de mediere sau, in
cazul in care nu se ajunge la un
accord, partile pot alege varianta
procesului clasic in instanta.

Avantajul medierii este in pri- *
mul rand lipsa riscului de a pier- :

de ceva si timpul scurt in care se

poate solutiona conflictul. Victi- *

ma este scutita de zeci de drumuri

pe la diverse institutii, pentru ob-

tinerea de certificate sau diverse
documente justificative, nu mai

asteapta ore in sir pe la usi pen- :

tru o stampila, in incercarea de

a-si dovedi propria schilodire, evi-
ta termenele lungi acordate de in- :

stanta de judecata. Medicul evita
mediatizarea cazului si obtinerea
intr-un timp foarte scurt a unei

intelegeri cu victima, fata de solu- :

tia data de o instanta de judecata
care poate veni de cele mai multe
ori dupa ani de procese, expertize
, contraexpertize, etc.

Esti om, deci poti gresi.

Esti om, deci poti ierta.

Esti mediator, deci fa-i sa inte- :

leaga acest lucru! n

PETRONEIA STOGRIN

Mediator autorizat - *

Roman, jud. Neam{
Membru al Asociatiei ,Camera
Mediatorilor Iasi’

MEDIEREA IN DREPTUL PENAL

e calea medierii penale pot
P fi solutionate conflictele

izvorate din infractiuni
pentru care raspunderea penald
se Inlaturd prin retragerea plan-
gerii prealabile sau a Tmpacérii
partilor. Legea nr. 192/2006 prin
articolele 67-70 reglementeaza
procedura medierii in aceasta ra-
murd de drept.

Infractiunile care fac posibila
aplicarea medierii sunt expres
prevazute in actualul Cod Penal:
1. Lovirea sau alte violente - art.

180 Cod Penal
2. Vatdmarea corporald - art 181.

Cod penal
3. Vitimare corporald din culpa

- art 184 alin. 1,2,3 si 4 Cod
penal

4. Violarea de domiciliu - art
.192 Cod penal

5. Amenintarea - art. 193 Cod
Penal

6. Violarea secretului corespon- :

dentei - art.195

7. Divulgarea secretului profesi-

onal - art.196

8. Violul - art.197

9. Seductia - art .199 Cod penal

10.Furtul pedepsit la plangerea
prealabila - art. 210 Cod penal

11.Abuzul de incredere - art. 213
Cod penal

12.Gestiunea frauduloasd - art.
214 Cod penal

7.

for both parties. First is a simple
and accessible solution to all pa-
tients, which may avoid spending
years in medical committees, Col-
lege of Doctors, prosecutors, co-
urtrooms, so that in the end they
receive compensation or a convic-
tion for the doctor.

During mediation, although
at first the parties harshly accu-
se one another, each refusing to
admit the guilt, they eventually
manage to reach mutually bene-
ficial agreement, helped by the
mediator. Basically, the mediator
creates a communication climate
between the victim (patient) and
doctor or representative of the
medical institution.

Mediation is much simpler and
less expensive variant than the
classic trial in court. I think that
what matters the most for a doc-
tor is to avoid popularizing the
case and try to settle amicably, in
a diplomatic and civilized way.

Do not misunderstand that me-
diation attempts to cover up cases
of malpractice. Medical committe-
es perform their own investigati-
on and mediation settles the con-
flict between patient and doctor,
shortening the time used to solve
the problem, avoiding excessive
media coverage of the case, as
mediation procedure is confiden-
tial unlike the public court trial.

The most important part of
mediation is dialogue between
the parties, by which they change
information. Therefore, the parti-
es have the opportunity to speak,
and most important thing is that
they can listen to each other, ha-
ving the opportunity to familiari-
ze with each other’s suffering.

Mediation actually implies a
negotiation facilitated by the me-
diator, the parties being those to
decide the final solution.

Mediation begins with the sig-
ning by the parties of the media-
tion contract, contract providing
apart from rights and obligations,
clause on maintaining the confi-
dentiality of the discussions and
the documents. Parties may be
accompanied by lawyers. The, the
mediator explains how the proce-
dure is carried on. Then joint and/
or individual meetings take place,
during which the parties have
an opportunity to present their
own version of the conflict, and
lawyers can interfere and advise
their clients.

Mediation is not envisaged to
establish guilt or innocence of a
party. A mutually beneficial agre-
ement can be reached, in which
case a mediation agreement will
be concluded, if no agreement is
reached, the parties may choose
the traditional process in court.

The advantage of mediation pri-
marily refers to no chance of lo-
sing something and the short time
the conflict may be resolved. The
victim avoids going to all sorts of
institutions, to obtain various cer-
tificates or documents, waiting for
hours to get a seal, trying to prove
mutilation, avoids long hearings
given by the court. The doctor avo-
ids massive coverage of the case
and obtains in a very short time
an agreement with the victim, as
compared to the solution given
by a court, that often comes after
years of trials, expertise, etc.

You are human, so you may fail.

You are human, so you may forgve.

You are mediator, so make them
understand this! n

PETRONEIA STOGRIN
Authorized mediator - Roman,
Neamt County

Member in the Association
“lasi Chamber of Mediators”

MEDIATION IN CRIMINAL LAW

riminal mediation may sol-
C ve conflicts deriving from

offences for which the cri-
minal liability is removed by wi-
thdrawing the prior complaint or
by reconciliation of parties. Law
no. 192/2006 in articles 67-70 re-
gulated the mediation procedure
in this field of law.

Offenses that may be the object
of mediation are clearly mentio-
ned in the Criminal Code:

1. Hitting or other violence - art.
180 Criminal Code

2. Injury - Article 181. Criminal
Code

3. Negligent injury - Article 184
paragraphs 1,2,3 and 4 of the

Criminal Code

4. Trespassing - art.192

5. Threat - art. 193 in Criminal
Code

0. Violation of secrecy of corres-
pondence - Article 195

7. Disclosure of professional se-
crecy - art.196

8. Rape - art.197

9. Seduction - .art. 199 Penal
Code

10.Theft punished at prior com-
plaint - art. 210 Criminal Code

11.Breach of trust - art. 213 Cri-
minal Code

12.Fraudulent management - art.
214 Criminal Code

13.Destruction - Article 217, pa-
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13.Distrugerea - art .217 alin 1

Cod penal

14.Tulburarea de posesie - art.
220 Cod penal

15.Abandonul de familie - art.
305 Cod penal

16.Nerespectarea mésurilor pri-
vind incredintarea minorilor
—art. 307 Cod Penal
17.Tulburarea folosintei locuintei
- art. 320 Cod penal
Nici in restul cauzelor penale
medierea nu este exclusd, putan-
du-se solutiona pe aceasta cale o
multitudine de aspecte survenite
in cadrul procesului penal, Tn
special stingerea laturii civile,
consecinta directd a infractiunii.
Partile pot apela la mediere atit
in faza de urmdrire penald cat si
in faza de judecata.
Daca medierea
este acceptatd de
parti, se va asigura

rea urmaririi penale sau a proce-

sului in instanta de judecata, iar
cercetarea penald sau judecarea

cauzei se suspenda de citre ju- :

decitor, in sedintd public, de la
data prezentarii de catre parti a
contractului de mediere.

Termenul de suspendare a so- *
lutiondrii unei cauze penale supu- :

se medierii este de maxim 3 luni
si este aplicabil pentru cazurile in
care medierea nu este finalizatd
in cadrul acestui interval.

Mediatorul are obligatia sd co- *

munice organului judiciar o copie

de pe procesul-verbal de inchide-

re a procedurii de mediere.

Procesul penal se reia din ofi- :
ciu, imediat dupd primirea proce- :

sului-verbal prin care se constata

ragraph 1 of the Criminal Code
14.Possession disorder - art. 220

Criminal Code
15.Abandonment of family - art.

305 Criminal Code
16.Failure to follow the custody

of minors measures - art. 307

Criminal Code
17.Disorder of home use - art.

320 Criminal Code

Mediation is not excluded ei-
ther for the remaining criminal
cases, this method being able to
solve a multitude of issues ari-
sing in criminal proceedings, es-
pecially in dealing with the civil
side, a direct consequence of the
offense.

Parties may resort to mediation
both during criminal prosecution

may file in the prior complaint
during the legal term, a term that
will be resumed from the date of
the mediation’s closing minutes.
In this case, the time elapsed be-
fore the suspension will also be
taken into consideration.

Another situation is where the
victim and offender resort to me-
diation after the start of criminal
investigation or trial in court,
and the criminal investigations
or proceedings are suspended by
the judge, in open session, after
the presentation by the parties of
the mediation contract.

The suspension term for sol-
ving a criminal case subject to
mediation is maximum 3 months
and is applicable to cases where

dreptul acestora la
asistentd  juridica
sau la un interpret,
in cazurile in care
se impune acest
lucru.

In cazul minori-
lor, garantiile prevé-
zute de lege pentru
desfasurarea proce-
sului penal trebuie
asigurate, in mod
corespunzdtor si in

cadrul  procedurii

de mediere.
In situatia in

care pdrtile isi so-
lutioneaza  conflic-
tul prin procedura
medierii Tnainte de
inceperea efectiva

a procesului penal
in instantd, partea vitamata nu
mai poate sesiza pentru aceeasi
infractiune, organele de cercetare
penald sau instanta de judecatd.

Atunci cand procedura medie-
rii este initiata chiar in termenul
de introducere al plangerii prea-
labile la organele in drept, acest
termen se suspendd pe durata
desfasurarii medierii.

Daca partile aflate in conflict,
reusesc sd ajunga la o intelegere
totald, nu mai este necesard im-
plicarea ulterioard a organelor de
cercetare penala sau a instantei
de judecata.

In cazul In care partile aflate in
conflict nu s-au impacat, partea
vatamata poate introduce plange-
rea prealabila in termenul legal,
termen care isi va relua cursul de
la data intocmirii procesului-ver-
bal de inchidere a procedurii de
mediere. Se tine cont in acest caz
si de termenul scurs inainte de
suspendare.

0 alta situatie este cea in care
partea vatdmatd si faptuitorul
apeleazd la mediere dupa incepe-

ca partile nu s-au impdcat, sau, -
dacd acesta nu se comunicd, la ex-

pirarea termenului de 3 luni.
Pentru solutionarea cauzelor

penale in baza acordului inche- :
iat ca rezultat al medierii, par- :

tile sunt obligate sd depuni la
organul judiciar forma autenticd
a acordului sau sd se prezinte in
fata organului judiciar pentru a
se lua act de vointa acestora.
Acordul in medierea penald se

incadreaza in mecanismul Tmpa- :

cdrii.

Organele jurisdictionale au
sarcina nu numai de a recomanda
medierea ci si de a informa efectiv
pértile despre avantajele acestei
proceduri.

Solutionarea pe cale amiabila, :
a conflictelor in materie penala, -

prin mediere, prezinti avantaje
pentru toate pértile, astfel:

a) pentru organele de urmi- :
rire penalid si instante: degre- :

varea instantelor si organelor de
urmdrire penald prin reducerea

numdrului de cauze instrumenta- :
te si judecate, reducerea volumu- :

and trial stage.

If mediation is accepted by the
parties, they will be ensured their
right to legal assistance or to an
interpreter, where so required.

In cases concerning minors,
the safeguards provided by law
during the criminal proceedings
should be taken properly in the
mediation process as well.

If the parties resolve their con-
flict through mediation procedu-
re before the actual trial in court,
the injured party cannot refer the
same crime to prosecutors or to
the court.

When the mediation procedu-
re is initiated within the term for
filing in the prior complaint with
the rightful bodies, this term is
suspended during the course of
mediation.

If the parties in conflict mana-
ge to reach a complete understan-
ding, there is no need for further
involvement of the criminal pro-
secution or the court.

If the conflicting parties have
not reconciled, the injured party

mediation is not completed wi-
thin this period.

The mediator is required to
transmit the judiciary a copy of
the mediation’s closing minutes.

The criminal trial is officially
resumed immediately after recei-
ving the minutes stating that the
parties had not reconciled, or, if
not communicated, at the expiry
of the three months deadline.

In order to solve criminal cases
under the agreement resulting
from mediation, the parties are
obliged to submit to the court the
genuine agreement or to appear
before the judiciary body to take
note on their will.

Criminal mediation agreement
belongs to the reconciliation
mechanism.

Juridical bodies are responsi-
ble not only to recommend media-
tion but also to effectively inform
parties about the advantages of
this procedure.

Amicable settlement of con-
flicts in criminal matters, through
mediation, has advantages for all
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lui de lucru, a numdrului cauzelor
minore, a termenelor si a cheltu-
ielilor judiciare suportate de la
buget, insuficient asigurate, exis-
tand astfel posibilitatea cresterii
calitatii actului de justitie prin
concentrarea pe dosarele comple-
xe, reducerea cazurilor de plange-
re impotriva actelor organelor de
urmdrire penald, a cazurilor de
apel si recurs

b) pentru partile aflate in
conflict: rezolvarea mai rapida a
conflictelor, disputei, prin evita-
rea proceselor lungi, reducerea
costurilor, reducerea efectelor
negative asupra persoanei, flexi-
bilitatea procedurii de mediere
fata de procedura de judecatd,
implicarea voluntard, activa si
nemijlocita a pértilor in procesul
de mediere, ele detinand contro-
lul asupra rezultatului la care se
ajunge, fiind solutia lor, reciproc
avantajoasd, permite gasirea unei
solutii creative si durabile de re-
zolvare a conflictului, relansarea
sau mentinerea bunelor relatii fn-
tre parti, pastrarea deplinei confi-
dentialitati asupra desfdsurarii si
rezultatelor, evitarea expunerii tn
public prin asigurarea unui cadru
privat de discutii, partile vorbesc
liber, nelimitate de procedura/
judecator; reducerea ostilitatii si
a climatului conflictual, preveni-
rea altor conflicte, evitarea unui
cazier judiciar.

in noul Cod de proceduri
penala apar modificari si
completiri referitoare la me-
diere

»Art.15. Cazuri care impiedica
punerea in miscare si exercita-
rea actiunii penale

(1) Actiunea penald nu poate fi
pusd In miscare, iar cand a fost
pusa in miscare nu mai poate fi
exercitatd daca:

f) a fost retrasa plangerea
prealabild in cazul infractiunilor
pentru care retragerea acesteia
inldturd raspunderea penald, ori
a fost incheiat un acord de me-
diere in conditiile legii;”

»Art.22. Tranzactia, medie-
rea si recunoasterea pretentiilor
civile

(1) In cursul procesului penal,
cu privire la pretentiile civile, in-
culpatul, partea civild si partea
responsabild civilmente pot in-
cheia o tranzactie sau un acord
de mediere, potrivit legii.”

»,Art.79. Drepturile persoanei
vitamate

In cadrul procesului penal, per-
soanavitamata are urmétoarele
drepturi:

a) dreptul de a apela la un me-
diator, in cazurile permise de
lege;”

,Art. 81. Drepturile inculpatului

In cursul procesului penal, in-
culpatul are urmitoarele drep-

turi:

b) dreptul de a apela la un me- :
diator, in cazurile permise de lege;” :

“Art.109. Modul de ascultare
a persoanei vitamate
(2) Persoanei vitamate i se aduc
apoi la cunostintd urmatoarele
drepturi si obligatii:
b) dreptul de a apela la un
mediator in cazurile permise de
lege; (repetare art.79).”

dare

nale se dispune si pe perioada

desfasurdrii procedurii de me- :

diere, potrivit legii.”
"Art. 315. Clasarea
(1) Clasarea se dispune cand:
b) nu se poate pune in miscare
actiunea penald sau aceasta nu
mai poate fi exercitatd Intrucat
existd unul din cazurile previzute
de lege care impiedicd punerea in
migcare sau exercitarea actiunii
penale, previzute de art.15 alin.
ny”
»Art. 331. Cazurile de reluare

(1) Urmarirea penald este relu-

atd in caz de:

a) incetare a cauzei de suspen- :

dare (n.n. cum ar fi de exemplu
medierea)”

»Art. 366. Suspendarea jude-

catii
(5) Procesul penal se reia din

oficiu de ndatd ce inculpatul poa- :
te participa la judecatd sau la in- :
cheierea procedurii de mediere, -

potrivit legii.
”Art. 396. Rezolvarea actiunii
penale
0) Incetarea procesului penal
se pronunta in cazurile previzute
la art.15 alin.(1) lit.c) - i).”

Proiectul noului Cod de pro-

cedura penald introduce o
procedurd speciald, reglementati
de art. 472 ce prevede cid, in
cursul urmdririi penale, dupa
punerea In miscare a acliunii
penale, inculpatul si procurorul

pot tncheia un acord de recuno- :

astere a vinovatiei. Acordul are
ca obiect recunoasterea faptei si
a tncadrarii juridice pentru care
a fost pusd In miscare actiunea
penald si priveste cuantumul
pedepsei, precum si forma de
executare a acesteia. In aceste
conditii, pretentiile civile ale
pértii vatdamate pot fi valorificate
prin mediere.

,Art. 480. Solutionarea actiu- :

nii civile

In cazul in care intre parti s-a
incheiat tranzactie sau acord de
mediere cu privire la actiunea
civilg, instanta ia act de aceasta

xi)

prin sentintd”. m

CARARE ADRIANA
Mediator autorizat
Membru al Asociatiei

»Camera Mediatorilor lagi”

JArt. 312. Cazuri de suspen- :

(3) Suspendarea urmdririi pe- :

parties, as follows:

a) for prosecution bodies
and courts: relieving the courts
and prosecuting authorities by
reducing the number of cases
investigated and prosecuted, re-
ducing workload, the number of
minor cases, the hearings and
legal costs borne by the budget,
poorly provided, thus increasing
the quality of justice by focusing
on complex cases, reduction in
the number of complaints against
prosecution bodies, the cases of
appeals.

b) the conflicting parties:
faster resolution of conflicts,
dispute, by avoiding long pro-
cesses, reducing costs, reducing
negative effects on the person,
the flexibility of mediation pro-
cedure, voluntary, active and di-
rect involvement of the parties in
the mediation, taking control on
the result to be obtained, being
their mutual solution, allowing
finding creative and sustainable
solutions to conflict, recovery or
maintenance of good relations
between the parties, maintaining
strict confidentiality on the pro-
cess and results, avoiding public
exposure by providing a private
framework for discussion, as the
parties speak freely, unlimited by
procedure/ judge, reducing ho-
stility and conflict environment,
prevent other conflicts, avoiding
a criminal record.

The new Criminal Procedu-
re Code contains changes and
additions regarding mediation.

»Article 15. Cases preventing
the initiation and continuation
of eriminal proceedings

(1) Criminal proceedings can-
not be initiated, and if initiated,
cannot be exercised if:

f) the prior complaint was wi-
thdrawn in the case of offenses for
which withdrawal of prior compla-
int removes the criminal liability,
or a mediation agreement was
reached under the law;”

yArticle 22. Transaction, me-
diation and recognition of civil
claims

(1) During criminal procee-
dings, relating to civil claims, the
defendant, the civil party and ci-
villy liable party may conclude a
transaction or a mediation agree-
ment under the law.,,

HArticle 79. Rights of victims

In criminal proceedings, the
injured party has the following
rights:

the right to resort to a mediator,
in cases allowed by law,

»Art 81. Rights of the defen-
dant

During a court trial, the defen-
dant has the following rights:

b) the right to resort to a media-
tor, in cases allowed by law,

HArticle 109. How to listen to
the person injured

(2) the injured person is then
brought to the attention the
following rights and obligations:

b) the right to resort to a me-
diator in cases permitted by law
(Article 79 repeated). ,Article 312.
Cases of suspension

(3) the suspension of prosecu-
tion is ordered also during the
mediation procedure, according
to the law.,,

,Art 315 Classification

(1) Classification is ordered
when:

b) criminal action cannot be
initiated or exercised because
there occurs one of the case pro-
vided by law which prevent the
initiation or exercise of criminal
proceedings, under Article 15 pa-
ragraph (1),

»Art 331. Cases of recess

(1) prosecution is resumed in
case of:

a) termination of the suspensi-
on (our note: such as for example
mediation),

Art. 366. Suspension of judg-
ment

(5) Trial is officially resumed as
soon as the defendant may attend
the trial or when concluding the
mediation process according to
the law.

»Art 396. Resolution of prose-
cution

6) Termination of criminal pro-
ceedings is pronounced in cases
provided in Article 15 paragraphs
(1) ) -1).

The new Criminal Procedure
Code draft introduces a special
procedure regulated by Art. 472
which provides that, during the
prosecution, after the initiation
of criminal proceedings, the de-
fendant and the prosecutor may
enter into a plea bargaining agre-
ement. Agreement is to recognize
the deed and legal classification
for which the prosecution was
set in motion and relates to the
amount of punishment and form
of enforcement. In these circum-
stances, civil claims of the injured
party may be recovered through
mediation.

»Art. 480. Solving civil action

If a transaction or a mediation
agreement concerning the civil
action was signed by the parties,
the court takes note on this and
issues a sentence.” [

CARARE ADRIANA
Authorized mediator
Member of the Association
,Chamber of Mediators lagi”
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ASPECTE INTRODUCTIVE PRIVIND
_ OBLIGATIVITATEA MEDIERII
IN LITIGIILE TRANSFRONTALIERE

PRIRECTIVA 2008/52/CE

n comparatie cu metodele cla-

sice ale solutiondrii litigiilor,

avantajele medierii sunt eviden-
te. Partile nu sunt angajate intr-un
proces de confruntare, ci sunt, mai
curdnd, angrenate intr-o procedu-
rd care le implica pe fiecare dintre
acestea in efortul de a gasi solutia
cea mai potrivitd.

n materie comerciald, de exem-
plu, faptul cd solutionarea diver-
gentelor dintre comercianti se
intemeiazad pe consens potenteazd
posibilitatea ca, dupd ce se ajunge
la o intelegere, partile sa isi poatd
continua relatiile comerciale.

Desigur, avantajele cele mai im-
portante ale medierii sunt cele care
privesc economisirea timpului si a
celoralte resurse implicate.

Toate aceste beneficii au fost lua-
te in considerare atét la nivel natio-
nal, ct si la nivel interguvernamen-
tal si supranational, in ncercarea
de a elabora instrumente eficiente
privind medierea.

Astfel, la nivelul Uniunii Euro-
pene, preocuparea pentru dezvol-
tarea de mijloace specifice pentru
promovarea medierii priveste in
principal urmatoarele materii: liti-
giile civile si comerciale, drepturile
consumatorului' si litigiile de drep-
tul familiei.

Vom insista in cele ce urmeaza
asupra primei dintre acestea, care
ocupd de altfel o pondere impor-
tanta in strategiile din domeniul co-
operdrii judiciare in materie civila.

Desi au existat alte initiative re-
marcabile la nivel international’,
in Uniunea Europeand, odatd cu
adoptarea Directivei 2008/52/CE a
Parlamentului European si a Con-
siliului din 21 mai 2008 privind
anumite aspecte ale medierii in ma-

1 Exempli gratia, solutionarea
unui diferend cu un consumator
atunci cand valoarea obiectului dispu-
tei este redusa.

2 Astfel, trebuie mentionatd adop-
tarea in 1992, de Comisia Natiunilor
Unite pentru Legislatia Comerciald In-
ternationald (UNC ), a Regulilor
de Arbitraj si Legea Model in Arbitra-
jul Comercial International. Regulile
de arbitraj UNCITRAL au fost adoptate
pentru a ajuta dezvoltarea armonioa-
sd si unificarea dreptului comerfului
international. De asemenea, Consi-
liului Europei a adoptat Recomanda-
rea R (2002) 10 privind medierea in
materie civild (adoptatd de Comitetul
de Ministri la data de 18 septembrie
2002). Codul de conduitd a mediatoru-
lui publicat de Comisia Europeana la
4 julie 2004 si Cartea Verde a Comisi-
ei din 2002 cu privire la modalitati al-
ternative de solutionare a conflictelor
in Europa sunt cele mai relevante in
acest domeniu.

terie civila si comerciald® (denumitd

n continuare “Directiva”) s-au ma- :
terializat propuneri eficiente obti- -
nute in urma unor consultdri vaste,

menite s incurajeze recurgerea la

acest mijloc alternativ de solutiona-

re a conflictelor.

Articolul 1 din Directivi stabi-

leste obiectivul acesteia ca fiind
facilitarea accesului la solutionarea

alternativd a litigiilor si promova-

rea solutionarii pe cale amiabila a
acestora prin Incurajarea utilizdrii
medierii si asigurarea unei relatii

echilibrate intre mediere si proce- :

durile judiciare.

DOMENIUL DE APLICARE AL
DIRECTIVEI

Problema care intervine adesea

in legdturd cu domeniul de aplica-

re al Directivei priveste aptitudinea

acesteia de a fi aplicata in exclusi- -

vitate in litigii transfrontaliere sau

de a fi aplicata atat in litigii cu ele- :

ment de extraneitate cat si in litigii
interne.
Cheia interpretérii acestui aspect

ar putea si se regdseascd in consi- -

derentele Propunerii Comisiei COM
(2004) 718 final* care prevad ci
Directiva ar trebui sa isi giseasca
aplicare atat in litigii interne, cat

si in litigii cu element de extranei- :

tate. Comisia a argumentat chiar cu
acest prilej faptul ca nu ar fi eficient
sd se restrictioneze domeniul de

aplicare al acesteia la litigii cu ele- *

ment de extraneitate, intrucat s-ar

crea discrepante conducind la efec-

te discriminatorii, din moment ce
instanele ar putea sau nu ar putea

sugera unor parti medierea in func- :

tie de locul de resedinta al acestora.
Alte efecte semnalate de Comisie fn

propunerea sa se refera la reduce- :

rea substantiald a efectelor practice
ale Directivei, prezenta elementelor
de extraneitate atragand in mod
potential insecuritatea juridica si
afectarea bunei functiondri a pietei
interne.

Totusi, propunerea ambitioasa
a Comisiei nu si-a gasit reflectare
n textul final al Directivei. Astfel,
potrivit articolului 1 alineatul (2)

3 JO L 136, 2008, p. 3. Directiva a
intrat in vigoare la 13 iunie 2008 si a
trebuit implementata pand cel tarziu

la 21 mai 2011. In Roménia, transpu-

nerea Directivei s-a fdcut prin Legea

370/2009 pentru modificarea si com- *

pletarea Legii nr. 192/2006 privind
medierea si organizarea profesiei de

mediator, publicatd in Monitorul Ofi- :

cial al Romaniei, Partea I, Nr. 831, din
3 decembrie 2009.

4 Pe internet la http:/eur-lex.eu- :

ropa.eu/LexUriServ/LexUriServ.do?ur
i=COM:2004:0718:FIN:EN:PDE.

INTRODUCTIVE ASPECTS
ON MANDATORY MEDIATION
IN CROSS-BORDER LITIGATIONS

DIRECTIVE 2008/52/EC

ompared to traditional
C methods of dispute reso-

lution, mediation advan-
tages are obvious. The parties
are not engaged in a process of
confrontation, but rather in a
procedure that involves each of
them in an effort to find the best
solution.

In commercial cases, for ex-
ample, the fact that settling
differences between traders is
based on consensus enhances
the possibility that, after reach-
ing an agreement, the parties
may continue their trade rela-
tions.

Of course, the main advantag-
es of mediation are those related
to saving time and other resourc-
es involved.

All these benefits were taken
into account both at national,
intergovernmental as well as su-
pranational level, in an attempt
to develop effective tools for me-
diation.

Thus, at European Union level,
the concern for developing spe-
cific ways to promote mediation
mainly focuses on the following
subjects: civil and commercial
disputes, consumer rights! and
family law disputes.

We will insist below on the
first of these, which actually
takes an important part in the
strategies on judicial coopera-
tion in civil matters.

Although there were other no-
table international initiatives?
the EU Directive 2008/52/EC of
the European Parliament and
the Council dated 21 May 2008
on certain aspects of mediation
in civil and commercial matters?

1 Ezxempli gratia, solving a dispu-
te with a consumer when the object of
value is low.

2 Tt must be noted the adoption in
1992, by the United Nations Commis-
sion on International Trade Law (UNCI-
TRAL) of the Arbitration Rules and the
Model Law in International Commer-
cial Arbitration. UNCITRAL Arbitrati-
on Rules were adopted to help a har-
monious development and unification
of international trade law. Also, the
Council of Europe adopted Recom-
mendation R (2002) 10 on mediation
in civil matters (Adopted by the Com-
mittee of Ministers on September 18,
2002). Mediator Code of Conduct pu-
blished by the European Commission
on July 4, 2004 and Commission Gre-
en Paper in 2002 on alternative ways
of resolving conflicts in Europe are
most relevant in this area.

3 JO L 136, 2008, p. 3. The Direc-
tive came into force on June 13, 2008
and needed to be implemented by

(hereinafter ,the Directive”) ma-
terialized effective proposals fol-
lowing extensive consultations,
in order to encourage the use of
alternative means of resolving
this conflict.

Article 1 within this Directive
sets its objective as to facilitate
access to alternative dispute res-
olution and promote amicable
settlement by encouraging the
use of mediation and ensuring
a balanced relationship between
mediation and judicial proceed-
ings.

DIRECTIVE’S APPLICABILITY
AREA

The problem that often arises
about the applicability area of
this Directive relates to its abil-
ity to be applied exclusively in
cross-border litigations or to be
applied both in disputes with
foreign elements and internal
disputes.

The key aspect of this interpre-
tation may be found in the con-
siderations of the Commission’s
Proposal COM (2004) 718 final®,
which stipulate that the Directive
should find applicability both
in domestic disputes and in dis-
putes with foreign elements. The
Commission even argued on this
occasion that it would not be ef-
ficient to restrict its application to
litigations with foreign elements,
as it would create discrepancies
leading to discriminatory effects,
since the courts may or may not
suggest mediation to some par-
ties depending on their place of
residence. Other effects reported
by the Commission in its proposal
refers to substantially cut in the
practical effects of the Directive,
the presence of extraneous ele-
ments potentially attracting le-
gal uncertainty and affecting the
proper functioning of the internal
market.

However, the Commission’s
ambitious proposal did not find
reflection in the final text of the
Directive. Thus, under Article 1 (2)
of the Directive, its applicability is
strictly limited to cross-border

May 21, 2011 at the latest. In Roma-
nia, the Directive was translated into
Law 370/2009 for the modification
and completion of Law 192/2006 on
mediation and organization of the me-
diator profession, published in the Of-
ficial Gazette of Romania, Part I, no.
831, December 3, 2009.

4 http://eur-lex.curopa.eu/LexUri-
Serv/LexUriServ.do?uri=COM:2004:0
718:FIN:EN:PDE.
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din Directivd, sfera de aplicare a
acesteia este limitatd strict la litigii
transfrontaliere, in materie civi-
14 si comerciald, exceptand acele
drepturi si obligatii de care partile
nu pot dispune in conformitate cu
legislatia aplicabild corespunzatoa-
re, Directiva nefiind aplicabild, in
special, chestiunilor fiscale, vamale
sau administrative si nici raspun-
derii statului pentru actele sau
omisiunile sale in exercitarea auto-
ritdtii publice (,acta iure imperii”).

Considerentul (8) al Directivei
aduce precizarea ca dispozitiile
acesteia ,ar trebui si se aplice
numai medierii in cazul litigiilor
transfrontaliere, dar nimic nu ar
trebui si impiedice statele membre
in a aplica aceste dispozitii in ega-
1& mésurd procedurilor interne de
mediere”.

De aceea, state precum Marea
Britanie®, Italia si Germania fac
demersuri privind aplicarea nedi-
ferentiatd a Directivei in functie de
natura litigiului, interna sau trans-
frontaliera.

Conform articolului 2 alineatul
(1) din Directiva, ,litigiul transfron-
talier este acela in care cel putin
una dintre parti isi are domiciliul
sau resedinta obisnuitd intr-un alt
stat membru dect cel al oricdrei
alte parti la data la care:

(a) partile decid sa recurga la me-
diere dupa aparitia litigiului;

(b) medierea este impusa de in-
stanta,

(c) existd o obligatie de a recurge
la mediere care reiese din dreptul
national; sau

(d) o invitatie este adresata parti-
lor, 1n sensul articolului 5.

OBLIGATIA DE A RECURGE
LA MEDIERE

Potrivit articolului 5 alineatul (2)
din Directivd, aceasta permite state-
lor membre sa prevada cd, inainte
sau dupd inceperea procedurilor
judiciare, recurgerea la mediere
este obligatorie sau face obiectul
unor stimulente sau sanctiuni cu
conditia ca, In acest mod, sd nu fm-
piedice partile s Isi exercite drep-
tul de acces la instante.

Astfel, aceasta dispozitie trebuie
interpretatd in coroborare cu exi-
gentele articolului 6 din Conventia
pentru apararea Drepturilor Omu-
lui si a Libertdtilor fundamentale

5 In Marea Britanie a avut loc o
consultare publicd demaratd de Mi-
nisterul Justitiei privind anumite as-
pecte ale aplicérii dispozitiilor cuprin-
se in Directivd, denumitd ,Solving
disputes in the county courts: crea-
ting a simpler, quicker and more pro-
portionate system”. 80% dintre res-
pondenti au apreciat cd prevederile
Directivei trebuie aplicate si litigiilor
care nu cuprind elemente de extranei-
tate. Rezultatele acestei consultari pot
fi examinate pe website-ul acestei in-
stitutii, la adresa: http://www.justice.
gov.uk/downloads/consultations/sol-
ving-disputes-in-cc-response.pdf

privind dreptul de acces la justitie

(denumitd in continuare ,Conven- -

tia”).
Optiunea unor state membre

pentru norme care conferd carac- -

ter obligatoriu medierii, uneori
adoptatd fmpreund cu stimulente
financiare, a constituit o solutie

pentru decongestionarea sisteme- :

lor judiciare incdrcate®. De exemplu,

Decretul legislativ nr. 28 din 4 mar-
tie 20107 din Italia a urmdrit sa revi- ;
zuiascd In mod fundamental siste- :
. ,should apply only to mediation

mul juridic i sd reduca volumul de

lucru al instantelor italiene, redu- :

cand numérul de cauze aflate pe rol
si durata minima necesara pentru
solutionarea definitivd a cauzelor
in materie civild®. De asemenea,

Grecia® si Belgia au introdus obliga- *

tii de mediere anterior recurgerii la
procedura judiciara comuna'®.

Totusi, aceastd solutie a fost criti-

catd, apreciindu-se ci medierea ar
trebui promovatd mai degrabd ca o
formd alternativd de justitie viabila,
convenabild si mai rapid4, iar nu ca
un aspect obligatoriu al procedurii
judiciare!!.

O situatie aparte o reprezintd

clauzele privind medierea preala- :
bild inclusd in multe contracte co- -

merciale. Art. 2 alin. (3) din Legea
nr. 192/2006 privind medierea si
organizarea profesiei de mediator
prevede cd, ,in orice conventie ce
priveste drepturi asupra cérora
partile pot dispune, acestea pot
introduce o clauzd de mediere, a
cdrei validitate este independentd
de validitatea contractului din care
face parte”.

0 astfel de clauza poate fi cerce- ;
tatd prin analogie cu clauza com- :

promisorie, a cérei efecte practica

si doctrina din Roménia fmpértd-

sesc opinii comune si unanime.
Astfel, excluderea competentelor

instantelor judecatoresti de drept

comun in solutionarea litigiului

care decurge din contractul re- :

spectiv are loc in anumite conditji.

6 Aceste aspecte au fost observate

?i in Rezolutia 2011/ 2026 (INI) a Par-

amentului European privind punerea

in aplicare a Directivei privind medie-
rea in statele membre, impactul aces- :

teia asupra medierii si acceptarea sa
de citre instante.
7 http://www.giustizia.it/giustizia/
it/mg_15.wp?previsiousPage=mg_ 14
_7&contentld=LEG153934

8 Pentru detalii privind obligati- -

vitatea mediereii, a se vedea Herbert

Smith, Compulsory Mediation La- :

unched in Italy’s Civil Courts (2010),
available at http://www.herbertsmith.

com/NR/rdonlyres/FEAB5357-8D94- +
486F-8803-938B02F73955/0/Alterna- -

tivedisputeresolutionebulletin.ht

9 Articolul 208, articolul 233 aline-

atul (2), 667 si 681 din Codul elen de
procedurd civild.

10 Australia si Statele Unite ale

Americii au o traditie n ceea ce pri- :

veste medierea obligatorie.

11 A se vedea Rezolutia 2011/
2026 (INI) a Parlamentului European.

disputes in civil and commercial
matters, except those rights and
obligations the parties may not
hold under applicable relevant
law, this Directive being not appli-
cable, in particular, to tax issues,
customs or administrative issues,
nor state responsibility for its
acts or omissions in the exercise
of public authority (,acta iure im-

perii”).
Reason (8) of the Directive
specifies that its provisions

in cross-border disputes, but
nothing should prevent Member
States to implement these provi-
sions equally to internal proce-
dures of mediation”.

Therefore, countries like Brit-
ain’, Italy and Germany take
steps for undifferentiated appli-
cability of the Directive accord-
ing to the nature of the dispute,
domestic or cross-border.

Under Article 2 (1) of the Di-
rective, ,cross-border dispute is
that in which at least one party is
domiciled or habitually lives in a
Member State other than that of
any other party at the moment
when:

(a) parties decide to resort to
mediation after the appearance
of litigation;

(b) mediation is imposed by
the court;

(c) there is an obligation to re-
sort to mediation deriving from
the national law; or

(d) an invitation is addressed to
the parties, in the sense of article 5.”

OBLIGATION TO RESORT TO
MEDIATION

Under Article 5 (2), the Direc-
tive permits the Member States to
provide that, before or after the
commencement of legal proceed-
ings, the use of mediation is com-
pulsory or is subject to incentives
or sanctions unless, in this way,
the parties are not stopped from
exercising their right of access to
courts.

Therefore, this provision must
be read in conjunction with the
requirements of Article 6 in the
Convention for the Protection of
Human Rights and Fundamental
Freedoms concerning the right
of access to justice (hereinafter

5 In Great Britain, there was a pu-
blic consultation initiated by the Mi-
nistry of Justice on certain aspects
regarding the enforcement of stipu-
altions in the Directive, called ,Sol-
ving disputes in the county courts:
creating a simpler, quicker and more
proportionate system”. 80% of res-
pondents said that the Directive’s sti-
pulations must also be applied to li-
tigations that do not contain foreign
elements. The results can be seen on:
http://www.justice.gov.uk/downloads/
consultations/solving-disputes-in-cc-
response.pdf

called ,the Convention”).

The option of some Member
States for norms that give me-
diation a mandatory character,
sometimes adopted with finan-
cial incentives, represented a
solution to unburden the over-
loaded legal systems°. For in-
stance, legislative Decree no 28
of March 4, 20107 in Italy was
intended to fundamentally re-
vise the legal system and reduce
the workload of courts, thus cut-
ting the number of cases pend-
ing and the minimum duration
necessary for giving a definitive
solution to a civil case®. Also,
Greece’ and Belgium have im-
plemented mandatory mediation
before resorting to common ju-
dicial procedure!.

However, this solution has been
criticized, arguing that mediation
should rather be promoted as a
viable alternative form of justice,
convenient and faster, not neces-
sarily as a mandatory aspect of
legal proceedings!'.

A special case represents
the clauses on prior mediation
included in many commercial
contracts. Article 2 (3) of Law no.
192/2006 on mediation and the
profession of mediator provides
that ,any convention regarding
rights on which the parties may
decide, may enter a mediation
clause, whose validity is inde-
pendent of the validity of the con-
tract to which it belongs”.

Such a clause can be studied
by analogy with the arbitration
clause, whose practice effects
and doctrine in Romania share
common views and opinions.

Thus, exclusion of court com-
mon law powers in solving dis-
putes arising from a particular
contract takes place under certain
conditions. Judicial incompetence,
relative in such situations, can
only be invoked by the interested
party before the start of debates

6 These aspects were also ob-
served in Resolution 2011/ 2026 (INI)
of the European Parliament regarding
the enforcement of the Directive on
mediation in Member States, its im-
ﬁact on mediation and its acceptance

y the courts.

7 http://www.giustizia.it/giustizia/

it/mg_15.wp?previsiousPage=mg_ 14
_7&contentld=LEG153934

8 For details on mandatory medi-
ation see Herbert Smith, Compulso-

Mediation Launched in Ttaly’s Civ-
il Courts (2010), available at http://
www.herbertsmith.com/NR/rdon-
lyres/FEAB5357-8D94-486F-8803-
938B02F73955/0/Alternativedisput-
eresolutionebulletin.ht

9 article 208, article 233 para-
graph (2), 667 and 681 in the Greek
Civil Procedure Code.

10 Australia and the USA have a
tradition on mandatory mediation.

11 See resolution 2011/ 2026 (INI)
of European Parliament.
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Necompetenta judiciard, relativa fn
astfel de situatii, poate fi invocatd
numai de partea interesatd nainte
de inceperea dezbaterilor asupra
fondului litigiului, in limine litis.
Desigur, partile pot renunta la invo-
carea conventiei de arbitraj'.

Totusi, procedura arbitrald pre-
zintd mai curdnd caracteristicile
unei proceduri judiciare, in sensul
cd partile se supun deciziei unor
terfi. Or, desfdsurarea medierea
este per se consensuald si presu-
pune un acord de vointa al partilor
atat in sensul stingerii conflictului
nascut Intre ele cat si in privinta
solutiei adoptate. Prin urmare,
obligarea partilor sa medieze con-
flictul ndscut intre ele apare ca fiind
artificiald si fard sorti prea mari de
izbanda. Astfel, considerdm ca in
stadiul actual al legislatiei romane,
impunerea pe cale consensuala a
unui caracter obligatoriu in mate-
rie civild si comerciald a medierii nu
impiedica instantele de judecata sa
solutioneze cauza in nicio situatie.

Cu toate acestea, dreptul altor
state membre ale Uniunii a adoptat
solutii diferite In aceasta privinta.

Astfel, Curtea Supremd din Fran-
ta, de exemplu, a decis in mai multe
cauze' ca actiunea unui reclamant
este inadmisibila dacé in contractul
dintre parti s-a inclus o clauza pri-
vind medierea prealabild. In acelasi
sens, Commercial Court din Anglia
a hotarat, In cauza Cable & Wireless
v. IBM United Kingdom cd proce-
dura judiciara trebuie suspendata
pana cand partile apeleazd la pro-
cedura alternativd de solutionare a
litigiilor, impunand chiar sanctiuni
partilor atunci cand nu au luat su-
ficient de serios n considere pro-
punerea de mediere, chiar daci nu
exista o obligatie conventionald de
mediere',

In Belgia, Legea privind medie-
rea din 2005 impune judecatorului
sd suspende procedura, la cererea
oricdrei parti, daca existd o clauzd

12 In acest sens, art. 343 indice 4
alin. (2) din Codul de procedura civila
prevede cd daca una dintre parti invo-
ca exceptia de arbitraj, instanta de ju-
decata isi verificd competenta si retine
litigiul spre solutionare daca: a) para-
tul si-a formulat apararile in fond fara
nici o rezervéd Intemeiatd pe conventia
de arbitraj; b) conventia arbitrala este
lovitd de nulitate ori este inoperantd;
¢) tribunalul arbitral nu poate fi con-
stituit din cauze vadit imputabile pa-
ratului in arbitraj. Dispozitiile sunt si-
milare cu cele ale art. 180 din Legea
nr. 105/1992.

13 A se vedea Cass (ch mixte)
14.02.2003 No 00-19424, Gazette du
Palais 23, 25.02.2003, 37.

14 Tn acest sens, cauza Halsey v.
Milton Keynes General NHS Trust si
Burchald v. Bullard. Pentru mai mul-
te detalii, a se vedea Dr. Pablo Cortés,

,Can 1 afford not to mediate? Mandato-
ry online mediation for European Con-
sumers: Legal Constraints and Policy
Issues” in Rutgers Computer and Te-
chnology Law Journal, 35/2008.

de mediere tn contract.

Asadar, pentru a evita orice in-
convenient, partile dintr-un con- :

tract cu element de extraneitate
trebuie sd precizeze in contract
daci existd o obligatie de mediere
anterior recurgerii la procedura
arbitrald sau judiciara si, in cazul
in care este necesar, s stabileasca

insdsi sanctiunea aplicabila in situ- -

atia Incalcdrii obligatiei de mediere.

Astfel, sd presupunem cd o in-

stantd romand este chematd sd
solutioneze un litigiu care prezintd
elemente de extraneitate, ndscut
dintr-un contract a cdror conditii
de fond sunt guvernate potrivit

vointei partilor de legi straine dife-

rite”, iar legea care reglementeazd
competenta de judecare a pricinii
este cea romand, potrivit art. 149

din Legea nr. 105/1992 privind re-

glementarea raporturilor de drept

international privat. S& presupu-

nem de asemenea cd partile au
inclus o clauza privind medierea

obligatorie, impunand ca sancti-

unea nerespectérii acesteia s fie

cea prevazuta de legea Marii Brita- :

nii. In situatia in care reclamantul
nu a infeles sd urmeze in prealabil
calea medierii si a introdus direct

actiunea judiciard, sanctiunea tre-

buie sa fie cea a suspenddrii cauzei,
partile fiind obligate s& recurga la
procedura medierii.

Cu toate acestea, consideram
cd instanta romand trebuie sd (ind
seama de principiul dreptului de

acces la justitiei, consacrat in drep- :

tul sdu intern'® dar si in art. 6 din
Conventie, Incercand sd nu impuna
sarcini neproportionale si excesive

partilor, justificate pe o voin{d pro-

prie anterioard a acestora si pe o
lege strdina. Acestea din urmé pot
fi cenzurate n masura in care se

constatd cd, prin conditionarea par-

tilor sd urmeze procedura medierii,
drepturile fundamentale ale unora
dintre acestea sunt restranse in
mod nepermis.

In ceea ce priveste propunerile

de lege ferenda privind obligati-

vitatea medierii in dreptul roman,

apreciem cd, desi in anumite situa- :

tii efectele pentru sistemul judiciar
ar putea fi benefice, fiind o solutie

eficace impotriva incdrcarii instan- :
telor judecatoresti, aceste propu- :

neri trebuie analizate cu precautie.
Necesitatea concursului activ al

partilor implicate in procedura me- :

dierii si lipsa puterii mediatorului
de a decide in raporturile dintre

acestea sunt argumente care ple- -

deazd in defavoarea alegerii unui
sistem obligatoriu al medierii. — m

AMELIA RALUCA BUSCA
Judecdtor
Judecdtoria Piatra Neam{

15 Fapt permis potrivit art. 69 din
Legea nr. 105/1992.

16 Art. 21 din Constitutia Romaniei.

on the proceedings in limine litis.
Of course, parties may waive the
arbitration convention'?,

However, the arbitration pro-
ceedings have rather character-
istics of judicial proceedings,
meaning that parties obey the
decisions of thirds. Or, mediation
is per se consensual and involves
an agreement of the parties’ will
both in the sense of terminating
the conflict between them and
regarding the solution adopted.
Therefore, obliging the parties
to mediate conflict between them
looks artificial and without too
much success. Thus, we consider
that in the current state of Roma-
nian law, imposing a mandatory
character of mediation in civil
and commercial mediation does
not prevent the courts to decide
the case in any situation.

However, the law of other EU
member states adopted differ-
ent solutions in this regard.

Consequently, the Supreme
Court of France, for instance, de-
cided in several cases' that the
action of a complainer is inad-
missible if the contract between
the parties included a clause
on prior mediation. In the same
sense, the Commercial Court
in England decided, in Cable &
Wireless v. IBM United Kingdom
case, that the legal proceed-
ings must be suspended until
the parties resort to alternative
procedure for conflict resolution,
even enforcing sanctions on the
parties who did not take in se-
rious the mediation proposal,
even if there was no convention-
al mediation obligation'.

In Belgium, the Law on me-
diation dated 2005 requires the
judge to suspend proceedings
at the request of either party, if
there is a mediation clause in the
contract.

So as to avoid any inconven-

12 In this respect, art. 343 in-
dex 4 paragraph (2) in the Civil Pro-
cedure Code stipulates that, if one of
the parties invokes the arbitration ex-
ception, the court verifies the compe-
tence and keeps the litigation for reso-
lution if: a) the defendant formulated
his defense with no reserve grounded
on the arbitration convention; b) the
arbitration convention is affected by
nullity or is inoperative; ¢) the arbitra-
tion court cannot be established due
to causes imputable on the defendant
in arbitration. Provisions are similar
to those of art. 180 of law 105/1992.

13 see Cass (ch mixte) 14.02.2003
No 00-19424, Gazette du Palais 23,
25.02.2003, 37.

14 See case Halsey v. Milton Key-
nes General NHS Trust and Burchald
v. Bullard. For more details, see Dr.
Pablo Cortés, ,Can I afford not to me-
diate? Mandatory online mediation
for European Consumers: Legal Con-
straints and Policy Issues” in Rutgers
Computer and Technology Law Journal,
35/2008.

ience, parties to a contract with
foreign element shall specify in
the contract if there is an media-
tion obligation before resorting
to arbitration or judicial pro-
ceedings and, if necessary, to
establish the very sanction ap-
plicable for breach of mediation
obligation.

Hence, suppose that a Roma-
nian court is called upon to deci-
de a case with foreign elements,
arising from a contract whose
background conditions are go-
verned by different foreign laws®,
according to the will of parties,
and the law regulating the power
of judging the case belongs to
Romania, according to art. 149
of Law nr. 105/1992 on the re-
gulation of private international
law. Suppose also that the parties
have included a mandatory medi-
ation clause, requiring the sancti-
on for not fulfilling this clause to
be as stipulated by the law of Gre-
at Britain. If the applicant did not
intend to follow the path of prior
mediation and directly initiated
the legal proceedings, the penalty
must be the suspension of proce-
edings, parties being obliged to
resort to mediation.

However, we consider that
the Romanian court must take
into account the principle of ac-
cess right to justice, inserted in
national law', but also in art. 6
of the Convention, trying not to
disproportionate and excessive-
ly burden the parties, justified
by their prior will and by a for-
eign law. The latter can be sup-
pressed if found that, by making
the parties to pursue mediation,
the fundamental rights of some
of them are unduly restricted.

Regarding de lege ferenda
proposals on mandatory media-
tion in Romanian law, we consid-
er that, although in some cases
the effects on the judicial system
could be beneficial as an effec-
tive solution against overload-
ing the courts, these proposals
should be considered with cau-
tion. The need for active involve-
ment of the parties in mediation
and the mediator’s lack of power
to decide the relations between
them are arguments advocating
against choosing a mandatory
system of mediation. m

AMELIA RALUCA BUSCA
Judge
Piatra Neamt Court

15 Allowed according to art. 69 of
Law 105/1992.

16 Art. 21 of Romania’s Constitution.
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PALATUL ELISABETA

MESAJUL ASR PRINCIPESEI
MOSTENITOARE A ROMANIEI

CONGRESUL UNIUNII CENTRELOR DE MEDIERE
DIN ROMANIA

SINAIA, 4-6 FEBRUARIE 2012

Sunt fericita sa stiu ca Uniunea Centrelor
de Mediere din Romania a ales Sinaia
ca loc de desfasurare al congresului sau
anual. Medierea, cea mai tanara profesie
reglementatda din Romania, este un
exemplu despre cum se poate construi
ceva util pentru societate acolo unde nu
exista nimic. Sunt mandra sa aflu ca in
acest domeniu suntem un exemplu pentru Europa, ceea
ce dovedeste ca se poate pune omul potrivit la locul
potrivit, atunci cand exista initiativa si profesionalism.
Sper ca, prin mai buna mediatizare a activitatii de
mediere, din ce in ce mai multe litigii sa fie solutionate
astfel amiabil. Sper, de asemenea, ca prin initiativele
profesier mediatorilor, dumneavoastra sa dati un
exemplu despre rolul pe care organizatiile profesionale
il pot juca in societatea romanegsca.




ELISABETA PALACE

THE MESSAGE
OF CROWN PRINCESS OF ROMANIA

THE CONGRESS OF UNION OF MEDIATION CENTERS
IN ROMANIA,

SINAIA, FEBRUARY 4-6, 2012

I am happy to know that the Union
of Mediation Centers in Romania has
chosen Sinaia for its annual congress.
Mediation, the youngest profession
regulated in Romania, 1s an example
-. on how something useful for the
T — society can be built where there is
nothing. [ am proud to find that in this
field we are an example for Europe, which proves
that the right man can be put at the right place, when
there is initiative and professionalism.
I hope that through a better promotion of mediation,
more and more litigations are solved amicably. I
also hope that, through the initiatives of the mediator
profession, you will give an example on the role
that professional organizations may play in the

Romanian society. m
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FORMAREA
PROFESIONALA CONTINUA

..............................

eprezinta un subiect, care
R a creeat/creeaza si a dat/da
mari probleme tuturor me-
diatorilor in goana de a acumula
cele 20 de puncte profesionale
anuale.
De la inceput, doresc sa pre-
cizez ca nu pledez

............................

un cadru legal care este in spiri-
tual legislatiei Europene in dome- :

niu.

Dar, totul este la nivel de- :

clarativ si are aplicare doar in

formarea initiala a mediatorilor. :
Referitor la formare profesiona- :

CONTINUOS
PROFESSIONAL TRAINING

..............................

t represents a subject that cre-

ated/ creates and gave/ gives

trouble to all mediators in the
rush to accumulate the 20 annual
professional points.

From the beginning, I want to
say that I am not against conti-

............................

d. Advises the continuing trai-
ning programs of trainers
authorized (?77?)

(In other words, a training
school offers a continuing trai-
ning course ! Does anyone wonder
whether this course is beneficial
from a pro-

impotriva pregatirii
profesionale  con-
tinue, din contra,
consider ca repre-
zinta o activitate be-
nefica si obligatorie
pentru toti cei care
doresc sa acceada
in tainele profesiei |
si sa acumuleze cu-
nostinte noi.

Problema o con-
stitue modul in care
aceasta  pregatire
continua a fost inte-
leasa si implemen-
tata la nivelul Con-
siliului de mediere.

Formarea profesi-
onala continua, are
la baza Conventia
Bologna convenita =
de Ministrii Educatiei initial din
29 de state europene, astazi ajun-
gand la 46 de semnaturi.

In Romania, baza legala o con-
stitue Ordonanta de guvern nr.
129/08.31.2000.

Prin Legea 192/2006, modificata
si completata prin Legea 370/2009,
se prevede modul de formare pro-
fesionala a mediatorilor.

Hotararile Consiliului de me-
diere nr. 5/2007 de aprobare a
Regulamentului de Organizare si
Functionare, Publicate in monito-
rul Oficial PI nr. 505/27.07.2007,
cu modificarile aduse de Hotara-
rile nr. 128/2007 si 263/2010, in-
domeniul formarii continue Con-
siliul are urmatoarele atributii de
reglementare:

a. Propune si avizeaza modificari
ale standardelor ocupationale

b. Elaboreaza standardele de for-
mare in domeniul medierii pe
baza celor mai bune practice
international

c. Evalueaza periodic si actuali-
zeaza standardele si progra-
mele de formare ale mediato-
rilor

d. Avizeaza programele de prega-
tire continua ale formatorilor
autorizati (?77)

(Cu alte cuvinte, o scoala de
formare, propune un curs de pre-
gatire continua !! Isi pune cineva
intrebarea este benefic cursul din
punct de vedere professional ? Ce
nautati adduce ? Sigur nu!!)

Toate bune si frumoase, avem

VKLD™

Caravana Medierii Galati
-

la continua, avem un vid absolut, :

avem cateva cursuri de pregatire
continua care costa foarte mult
si avem participarille la diferite
conferinte unde se acumuleaza
5-9 puncte.
Ce nu avem:
1. O arie curriculara care sa se
adreseze mediatorilor déja
autorizati

2. Un grafic de pregatire conti-

nua, clar si urmarit la nivel de

Consiliu, cu activitati obliga- *

torii si activitati facultative in
domenul pregatirii continue

3. Un punctaj clar si obligatoriu, :
nu cel clasic de 20 puncte/an, :
inspirat din pregatirea acade- :
mica, punctaj care nu se rega- :

seste in activitate mediatorilor
déja autorizati.

Asteptam o clarificare cu privi-
re la formarea profesionala conti- -

nua, un set de masuri care sa vina

cu adevarat in sprijinul mediato- :

rilor in activitate asfel:

® Arie curiculara care sa cuprin- :

da toate domeniile medierii
o Grafic de desfasurare urmarit
de Consiliul de mediere

o Autorizarea Centrelor de medi- -

ere Judetene de a face cursuri

de pregatire continua cu speci- :

alistii proprii sau din zona

e Stabilire nr. de puncte de pre- :
gatire, trimestrial, semestrial, :

annual. n

CIOBANU VASILE
Mediator autorizat

nuing professional training, on
the contrary, I believe that it re-
presents an activity beneficial
and mandatory for all who wish
to gain access to professional se-
crets and acquire new knowledge.

The problem is how this conti-
nuing training was understood
and implemented by the Mediati-
on Council.

Continuing professional trai-
ning is based on the Bologna
Convention initially agreed by
the Ministers of Education in the
29 European countries, now rea-
ching 46 signatures.

In Romania, the legal base is
represented by the Government
Ordinance mno. 129/08.31.2000.
Law 192/2006, amended by Law
37072009, sets out how the trai-
ning of mediators should develop.

Mediation Council’s decisions
5/2007 approving the Internal
rules and regulations, publi-
shed in Official Gazette P T no.
505/27.07.2007, as amended
by Decision no. 128/2007 and
26372010, show that the Medi-
ation Council has the following
regulating duties in the field of
continuing training:

a. Proposes and advises changes
in the occupational standards

b. Develops training standards
in mediation based on best
international practices

c. Periodically evaluates and
updates the standards and trai-
ning programs for mediators

fessional
point of
view? What
new things
does it
bring?  Su-
rely not!)

All - well
and  good,
we have a
legal  fra-
mework
that is in
the spirit of
European
legislation
in this field.

B u t
everything
is  declara-
tive and is
applicable
only in initial training of media-
tors. On continuing training, we
have absolutely void, we have
some continuing training cour-
ses which are very expensive and
we have participations at various
conferences where we can accu-
mulate 5-9 points.

What we don’t have:

1. a curriculum dedicated to me-
diators already authorized

2. A continuing training schedu-
le, clear and targeted by the
Mediation Council, with man-
datory and optional activities
in the area of continuing trai-
ning

3. Aclear and mandatory scoring,
not the classic 20 points/ year
inspired by the academic trai-
ning, a scoring that cannot be
found in the activity of already
authorized mediators.

We expect a clarification on con-
tinuing training, a set of measures
that would really support media-
tors in their activity, such as:

e curriculum encompassing all
areas of mediation

o training schedule targeted by
the Mediation Council

o Approval of County mediation
centers to organize continuing
training courses with their own
experts or from the area

® sctting the number of points
quarterly, half-yearly, annually. m

CIOBANU VASILE
Authorized mediator
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RASPUNDEREA DISCIPLINARA,
CIVILA SI PENALA A UNUI MEDIATOR

rumusetea profesiei de me-
F diator consta si in faptul ca

pe langa o serie de drepturi
profesia de mediator implica si
mai multe obligatii.

In acest context, orice mediator
se bucura de dreptul de a refu-
za sa se implice intr-o mediere,
dreptul de a aplica modelul pro-
priu de organizare a procedurii
medierii- doar atunci cand partile
nu au stabilit deja regulile la care
sa se raporteze, dreptul la invio-
labilitatea sediului professional,
dreptul a implica terte persoane
in procedura medierii, precum si
dreptul de a fi remunerat pentru
activitatea desfasurata.

Insa, pe langa drepturi, media-
torul are si obligatii: este obligat
sa execute cu buna credinta orice
clauza reflectata in contractul de
mediere, are obligatia de a urma
cursuri de pregatire profesionala
continua, are obligatia de a res-
pecta regulile deontologice.

In cazul in care mediatorul nu-
si respecta obligatiile asumate
sau incalca dispozitii obligato-
rii profesiei prevazute in Legea
192/2006, Regulament, in Codul
de etica si deontologie profesio-
nala a mediatorilor
autorizati sau in ho-
tararile  Consiliului
privind  mediatorii,
acesta va raspunde
fie disciplinar, civil
sau chiar penal.

In ceea ce priveste
raspunderea discipli-
nara, pot fi incadrate
drept abateri disci-
plinare urmatoarele
fapte: daca mediato-
rul incalca obligatia
de confidentialitate,
impartialitate si ne-
utralitate  (acestea
reprezentand si prin-
cipii  fundamentale
ale medierii), refu-
zul de a raspunde
cererilor  formulate
de autoritatile judi-
ciare - atunci cand |
acest refuz produce |
consecinte  juridice,
cand un mediator refuza sa re-
stituie inscrisurile incredintate
de partile aflate in conflict - dat
fiind faptul ca art. 35 din Legea
192/2006 expune in mod expres
aceasta obligatie de restituire a
inscrisurilor, reprezentarea sau
asistarea uneia dintre parti intr-o
procedura judiciara sau arbitrala,
avand ca obiect conflictul supus
medierii - tinand cont de faptul
ca procedura medierii, precum

.............................

si mediatorul se bucura de im- :

partialitate, iar in momentul in
care mediatorul se implica intr-o
procedura judiciara sau arbitrala
devine subiectiv incalcand astfel
impartialitatea impusa de lege,
savarsirea altor fapte care aduc
atingere probitatii profesionale.

In cazul unor asemenea aba- :

teri, sanctiunile disciplinare sunt
variate de la o simpla observatie

scrisa, la amenda, la suspenda- :
rea din calitatea de mediator o pe- :

rioada de timp, pana la incetarea
calitatii de mediator.

Responsabil de luarea unor
asemenea masuri este Consiliul

de Mediere - acesta putand fi se- :

sizat de catre orice persoana, tot
Consiliul va numi o Comisie de

Disciplina ce va avea drept atri- :
butie efectuarea cercetarii disci- -

plinare.

Pe parcursul acestei proceduri
ii va fi respectat mediatorului la
aparare (drept consacrat chiar
de art. 6 Conventia Europeana a
Drepturilor Omului), astfel incat
mediatorul cercetat este indrep-

tatit sa ia cunostinta de continu- -

tul dosarului si sa-si formuleze
apararea.

medlerea

tehnica «f al‘ta

A Caravana Medi

DISCIPLINARY, CIVIL AND CRIMINAL
LIABILITY OF A MEDIATOR

.............................

he beauty of mediator pro-
T fession also consists in the

fact that besides a number
of rights the mediator profession
involves even more obligations.

In this context, any mediator
enjoys the right to refuse to en-
gage in mediation, the right to
impose own model of organizing
the mediation process-only when
the parties have not already es-
tablished the rules, the right to
inviolability of professional office,
the right to involve third parties
in mediation, and the right to be
paid for work performed.

However, besides rights, a me-
diator also have obligations: is
obliged to perform in good faith
any clause reflected in the me-
diation contract; is required to
attend continuing professional
education, is bound to meet the
rules of conduct.

If the mediator does not fulfill
his/her obligations or violates
mandatory provisions stipulated
in the law 192/2006, in the Regu-
lation, in the Code of ethics and
professional conduct or the Medi-
ation Council’s decisions, he/she
will respond either disciplinary,

—

O
%‘§

Aceasta hotarare a Consiliului

de mediere de aplicare a sancti- :

unilor poate fi atacata la instanta

de contencios administrativ com- *

petenta, in termen de 15 de zile
de la comunicarea acesteia.

Toate aceste aspecte, sunt in
mod expres detaliate de art. 38-
41 din Legea 192/2006 privind
medierea si organizarea profesiei
de mediator.

In ceea ce priveste raspunde- :

or civilly or even criminally.
Concerning disciplinary liabi-
lity, the following deeds can be
included as disciplinary devia-
tions: if the mediator violates
the obligation of confidentiality,
impartiality and neutrality (they
represent fundamental principles
of mediation), refusal to answer
requests from judicial authoriti-
es - when this refusal produces
legal consequences, when a medi-

.............................

ator refuses to return the papers
entrusted by the parties in con-
flict - given that Article. 35 of Law
192/2006 expressly refers to this
obligation to restitute documents,
representation or assisting either
party in a judicial or arbitration
proceeding, where the object
under analysis is the conflict of
mediation - keeping in mind
that mediation and the mediator
enjoy impartiality, and when the
mediator is involved in a judicial
or arbitration proceeding he/she
becomes subjective thus violating
the impartiality imposed by law,
committing other acts affecting
professional probity.

If such deviations appear, dis-
ciplinary sanctions vary from a
simple written observation to a
fine, suspension of the mediator
quality for a certain period of
time, to termination of the medi-
ator quality.

Responsible for taking such
steps is the Mediation Council -
it can be notified by any person,
also the Council will appoint a
Disciplinary Committee that will
be conducting the disciplinary
investigation.

During this procedure, the me-
diator will be respected the right
to defense (a right stipulated by
the very art. 6 in the European
Convention on Human Rights), so
the mediator under investigation
is entitled to take note on the file
against him/her and formulate
the defense.

This decision of the Mediati-
on Council of implementing the
sanctions can be appealed to the

23
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rea civila a mediatorilor, aceasta
poate fi angajata atat pe taram
contractul, cat si delictual.

Cat priveste raspunderea civi-
la contractuala aceasta poate fi
incidenta in cazul in care un me-
diator, in executarea contractului
de mediere, savarseste o fapta ca-
uzatoare de prejudicii pentru una
dintre parti sau pentru ambele
parti implicate, prin executarea
necorespunzatoare a obligatiilor
asumate.

Raspunderea delictuala poate
fi atrasa de extrem de multe fap-
te, insa ca o sorginte a acestei
raspunderi este nerespectarea de
catre mediator a normelor deon-
tologice.

Cu titlu exemplificativ putem
enumera cateva fapte, astfel daca
mediatorul nu a respectat obliga-
tia de confidentialitate, daca prin
lipsa de diligenta a dus la intar-
zierea nejustificata a procedurii

medierii etc.

Fiind vorba de raspunderi civi- :

le orice fapta va trebui dovedita in
fata instantelor de judecata.

Cat priveste raspunderea pena-

la, mediatorul, daca in execitarea
profesiei,

tie si care prezinta pericol social,

atunci poate fi atrasa raspunde- °

rea penala a acestuia.

Fata de toate aceste aspecte,
chiar daca am prezentat riscurile
exercitarii profesiei de mediator,
o atitudine responsabila duce la
inlaturarea acestor raspunderi
legale. Mai mult decat atat, ca
o propunere de lege ferenda ar
putea fi implementarea obligatiei
mediatorilor de a incheiat polite
de asigurare profesionala pentru
a evita orice risc. ]

av. ALINA MATASEL
Mediator

MEDIEREA, UN MIJLOC EFICIENT DE
A FACILITA LIBERUL ACCES LA JUS-
TITIE PRIN PRISMA DISPOZITIILOR
CONVENTIEI EUROPENE A DREPTU-
RILOR OMULUI SI A JURISPRUDENTEI
CURTII DE LA STRASBOURG

ccesul la justitie - expresie
A a principiilor democratice

intr-un stat de drept si a
suprematiei legii - trebuie sa fie
efectiv, iar costurile unei pro-
ceduri judiciare nu trebuie s
constituie o piedicd in incercarea
de a apela la justitie pentru rea-
lizarea sau apararea unui drept,
justificdnd, fn anumite situatii
si conditii, sustinerea din partea
statului, din resurse financiare
publice.

La 24 mai 2006 CEDO a pro-
nuntat prima condamnare a sta-
tului roman, in cauza Weissman
¢. Romadniei] pentru incalcarea
dreptului de acces la instantd ca
urmare a anuldrii unei cereri a
reclamantilor (introdusd in anul
1998) pentru neplata taxei de tim-
bru, nefiind pastrat un just echili-
bru intre, pe de o parte interesul
statului de a percepe cheltuieli
de judecata si pe de alta parte,
interesul reclamantilor de a li
se evalua pretentiile in acord cu
posibilitatile lor de plata. Cauza
este urmatd de alte condamndri
similare: Torga c. Romaniei (25
ianuarie 2007 - anularea apelu-
lui formulat In anul 2000), Larco
si altii impotriva Romaniei (11
octombrie 2007 - actiune in des-

pagubiri introdusd la 29 martie
2002), Beian nr. 2 c¢. Romadniei (7

februarie 2008 - actiune in pre-

tentii contra CEC introdusa la 25
aprilie 2001 Rusen ¢. Romdniei (8

ianuarie 2009 - actiune in preten- :
llice. :
Romdniei (31 martie 2009 - anu-
larea apelului si a recursului in- :

tii introdusa n anul 2005),

troduse in anii 2001, 2002 pentru
neplata taxei de timbru), Daniel
Tonel Constantin ¢. Romdniei (30
iunie 2009 - anulare actiune in
pretentii pentru neplata taxei de
timbru, actiune introdusd la 22
ianuarie 2002).

Prin 0.U.G. nr. 51/2008, a fost
reglementat un cadru suficient

pentru analiza cererilor de scuti- :

re, reducere, esalonare, amanare

a taxelor de timbru. A fost regle-

mentatd totodatd, pentru prima
data, asistenta juridica gratuita

prin avocat din oficiu n proce- :

dura civila si posibilitatea scutirii
de platd a onorariului expertului
care ar urma sa fie suportat din
fondurile alocate de Ministerul

Justitiei catre ordonatorii secun- -

dari/principali de credite.
Medierea, institutie moderna
in statul de drept, poate contribui

substantial la degrevarea instan- :

telor de judecatd de acele dosare

savarseste fapte pre- :
vazute de legea penala, cu vinova- :

competent administrative court,
within 15 days after notification.

All these issues are explicitly
detailed in art. 38-41 of Law
192/2006 on mediation and the
mediation profession.

In terms of civil liability of me-
diators, it can be employed both
at contract and offence level. As
for contract civil liability, this may
be incident if a mediator, while
executing the mediation contract,
commits a deed causing prejudice
for one or both parties, by impro-
per performance of obligations
assumed.

The offence liability can be de-
termined by extremely numerous
facts, but as a source of liability
is failure by the mediator to meet
the ethical norms.

Here are some examples:
mediator’s failure to comply with
the confidentiality ~obligation,
mediator bringing delays to the

mediation procedure due to lack
of diligence.

Given the civil liability, any
offense will have to be proven be-
fore the courts.

Concerning the criminal liabi-
lity, if the mediator, while exerci-
sing his/her profession, commits
criminal acts provided by law and
represents a social danger, then
he/she will stand criminally liable.

In spite of all these aspects re-
lated to the risks of exercising the
profession, a responsible attitude
leads to removal of such legal lia-
bility. Moreover, a proposal for fu-
ture law might be the implemen-
tation of mediator’ obligation to
conclude professional insurance
policies to avoid any risk. m

lawyer ALINA MATASEL
Mediator

MEDIATION, AN EFFICIENT WAY TO
FACILITATE FREE ACCESS TO JUS-
TICE, ACCORDING TO STIPULATIONS
OF THE EUROPEAN CONVENTION ON
HUMAN RIGHTS AND THE JURISPRU-
DENCE OF STRASBOURG COURT

ccess to justice - an ex-
A pression of democratic

principles in a state of law
and rule of law - must be effec-
tive, and costs of legal proceed-
ings should not be an obstacle in
trying to seek justice to achieve
or defend a right, justifying in
certain situations and conditions,
the support from the state, from
public financial resources.

On May 24, 2006, ECHR issued
the first condemnation of the Ro-
manian state in the Weissman v.
Romania case [for violating the
right of access to court due to the
cancellation of a request from
the applicants (filed in 1998) to
not pay the stamp duty, without
keeping a fair balance between
the state’s interest to charge
court expenses and on the other
hand, the interest of applicants
to evaluate their claims in ac-
cordance with their payment pos-
sibilities). The case is followed by
other similar convictions: lorga
v. Romania (January 25, 2007 -
cancellation of the appeal made
in 2000), Larco and Others v. Ro-
mania (October 11, 2007 - action
for damages brought on March
29, 2002), Beian no. 2 v. Romania
(February 7, 2008 - claims ac-

tion brought against CEC, April
25, 2001), Rusen v. Romania
(January 8, 2009 - claims action
brought in 2005), Ilic v. Romania
(March 31, 2009 - cancellation of
the appeal introduced in 2001,
2002 for not paying stamp duty),
Daniel Tonel Constantin v. Roma-
nia (June 30, 2009 - cancellation
of action to avoid paying the
stamp duty, action brought on
January 22, 2002).

0.U.G. no. 51/2008 regulated
a framework for analyzing the re-
quests for exemption, reduction,
scheduling, deferral of stamp du-
ties. It was also covered, for the
first time, free legal assistance by
lawyer in civil proceedings and
possible exemption from pay-
ment of expert fees, which would
be handled from funds allocated
by the Ministry of Justice to sec-
ondary/ primary creditors.

Mediation, modern institution
in the rule of law, can contribute
substantially to relieving the
courts of those files that could
be solved by auxiliary methods
of justice - friendly methods.
Moreover, it can restore dialogue
in society, can make a change in
current value system.

Besides its purely social role,
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ce pot fi rezolvare prin metode au-
xiliare justitiei - metode amiabile.
Mai mult decét atat, ea poate rea-
duce dialogul in societate; poate
aduce o schimbare in sistemul de
valori actual.

Pe langa rolul pur social, este
de notorietate faptul ca medierea
prezinta avantaje pe plan finan-
ciar in solutionarea unui litigiu.
Astfel potrivit art. 62 din Legea nr.
192/2006 cererea de repunere pe
rol dupa suspendarea cauzei pen-
tru solutionarea pe calea medierii,
este scutita de taxa de timbru. lar
art. 63 din aceeasi lege prevede
cd daca partile ajung la intelegere
prin mediere si pun capat astfel
procesului judiciar, pot cere in-
stantei sa le restituie taxa de tim-
bru. Acest fapt face ca medierea si
fie un mijloc mai accesibil pentru
a solutiona un litigiu in conditiile
in care recent legiutorul romén,
in plina crizd financiard si econo-
mica a decis micsorarea plafoane-
lor pentru ajutorul public judiciar
prin Legea nr. 251/2011.

Conform  prevederilor  in
vigoare (art. 20 din OUG nr.
51/2008 modificatd prin Legea
nr. 251/2011) persoanele care
realizeaza venituri cuprinse intre
300-500 de lei pot beneficia de
restituirea in tot sau in parte a
sumelor platite cu titlu de onorar-
iu mediatorului. Mai mult decat
atat, in dosarele civile, instanta
de judecata prin incheierea prin
care ia act de acordul de mediere
poate dispune restituirea taxelor
de timbru. Reamintim faptul ca o
taxa de timbru pentru o actiune
de partaj sucesoral spre exemplu
poate depdsi un cuantum de 10%
din valoarea masei de partajat.
Tar dacd la aceastd taxd adaugdm
onorariile de expertiza precum si
onorariile avocatilor, la un simplu
calcul matematic reiese faptul cd
un acord de mediere intr-o ast-
fel de actiune reprezinta un net
avantaj financiar pentru parti.
Din punct de vedere al unui ju-
rist, dar mai ales pentru cetdtent,
niste cheltuieli reduse pentru un
dosar de partaj prin medierea
unui acord intre parti conduc si
la nlesnirea accesului la justitie
si implicit la solutionarea unor
dosare greoaie care treneazd ani
la randul pe rolul instantelor de
judecata, nemaivorbind de nume-
roasele situatii in care partile pre-
ferd sa ramana in indiviziune spe-
riati fiind de costurile financiare
impovirdtoare si timpul pierdut
pe bancile instantelor de judecata.

Revenind la nivelul taxelor de
timbru in Roménia, meritd reti-
nut faptul ci un obstacol major
privind accesul la un tribunal
il constituie fixarea unui cuan-
tum excesiv al sumei ce are a fi
avansata pentru exercitarea unei

actiuni In justitie, sau a unei cai
de atac cand cel care o exercitd
este lipsit de resurse financiare
sau cu resurse insuficiente. Desi
autoritatile trebuie sa pastreze un

just echilibru intre, pe de o par-

te, interesul statului in a percepe
costurile procedurii si, pe de altd
parte, interesul partilor litigante
de a le fi evaluate pretentiile in
fata justitiei, totusi nu trebuie

neglijat faptul cd art. 6 paragra-

ful 1 din Conventia Europeana a
Drepturilor Omului garanteaza
fiecaruia dreptul ca o instantd sa

ia cunostinta despre orice contes- -

tatie referitoare la drepturile sale
si la obligatiile cu caracter civil.
Din nefericire, se observd in
practica recentd a unor instante
de judecatd si poate pe fondul
crizei economice, o tendintd de
a lasa inaplicabila procedura
acorddrii de asistentd judiciard in
materie civila, prin respingerea

acestor cereri precum si a cereri- :

lor de reexaminare, chiar daca cel
indreptatit indeplineste conditiile
prevazute de lege. Consideram ca
neaplicarea unei dispozitii legale

pentru motive de oportunitate, :
cum este in cazul de fata inefici- :

enta procedurii de acordare de
asistentd judiciard prin scutirea/
reducerea taxelor de procedurd,
permite ca dreptul la un proces
echitabil prin prisma accesului

liber la un tribunal sa ramand te- -

oretic si iluzoriu.

Din acest punct de vedere, con- :

sideram ca procedura medierii in
materie civila reprezintd o sansi
uriasa acordatd in special celor
cu resurse financiare reduse in

a-si solutiona cererile prin in- :

cheierea unui acord de mediere

supus cenzurii instantelor de ju- :

decatd. Se constatd de asemenea,
prin prisma statisticilor recente
faptul ca justitiabilii au fnceput
sd aiba incredere in procedura de
mediere, cazuistica instantelor de

judecata fiind din ce in ce mai nu- :

meroasa cel putin in latura civila
privind incheierea de acorduri de

mediere in actiuni de partaj, pre- :

tentii, divort si altele.

Or, din perspectiva celor evo- *
cate mai sus, putem conchide fap- :
tul ca medierea asa cum este re- :

glementata si aplicata in prezent
reprezintd desi indirect, o sansi
reald si efectivd de a solutiona

litigii complexe de drept civil intr-

un termen rezonabil, cu costuri
financiare minime si cu un acces
liber la justitie, si evitand in acest
mod eventuale condamnari ale
Romaniei in fata Curtii europene
a drepturilor omului pentru
incélcarea dreptului la un proces
echitabil. n

Av. ANA ISABEIA TRIFESCU
Baroul Neam(

everybody knows that mediation
has financial advantages in solv-
ing a dispute. Thus, according to
art. 62 of Law no. 192/2006, the
request for reinstatement after a
case suspension for resolution
through mediation, is exempt
from stamp duty. Art. 63 of the
same law provides that if the par-
ties reach a settlement through
mediation and end the judicial
trial, they can ask the court to
reimburse the stamp fee. This
makes mediation even more
accessible to decide a dispute,
given that recently the Romanian
legislator, in full financial and
economic crisis, decided lower-
ing ceilings for legal aid through
Law no. 251/2011.

According to the provisions
in force (Article 20 of OUG no.
51/2008 amended by Law no.
251/2011) persons with incomes
between 300-500 lei can benefit
from restitution in whole or in
part of the amounts paid as medi-
ator’s fee. Moreover, in civil cas-

Caravana Medierii Galafi
ety

es, the court, taking note on the
mediation agreement, may order
the restitution of fees. We remind
that the stamp fee for a partition
action, for instance, may exceed
10% of the partition value. And if
we were to add to this stamp duty
the experts and lawyers’ fee, a
simple mathematical calculation
shows that a mediation agree-
ment in such an action is surely
much more advantageous for the
parties. From a jurist's point of
view, but especially for citizens,
some lower costs for a partition
file through mediation agree-
ment lead to increasing access
to justice and thus resolution of
rather difficult cases that remain
pending for years in courts, not
to mention the numerous situa-
tions in which parties prefer to
avoid partition being scared by
the burdensome financial costs
and time wasted in courts.
Returning to the stamp fee lev-
el in Romania, worth mentioning
that a major obstacle for access
to court is the excessive level of
the amount that has to be put up-
front to initiate a legal action, or
an appeal, if the person is lack-
ing financial resources or has
insufficient resources. Although

the authorities have to maintain
a fair balance between, on the
one hand, the state’s interest in
charging the proceedings costs
and, on the other hand, the
litigants” interest to have their
claims assessed to justice, yet
we should not ignore that art. 6
paragraph 1 of the European
Convention on Human Rights
guarantees everyone the right for
a court to take note of any com-
plaint relating to his/her rights
and civil obligations.
Unfortunately, recent practice
of courts and perhaps the eco-
nomic crisis show a tendency to
not apply the legal aid proce-
dure in civil matters, by reject-
ing these and the reexamination
requests, even if the person en-
titled meets the conditions stipu-
lated by law. We consider that the
fail to execute a legal provision
for opportunity reasons, as this
is the present case of inefficiency
of the procedure of legal aid by
exempting/reducing the stamp

fees, allows that the right to an
equitable trial by free access to a
court of law remains purely theo-
retical and illusory.

From this perspective, we
consider that mediation in civil
proceedings is a huge oppor-
tunity, especially for those with
low financial resources, to settle
claims by signing a mediation
agreement subject to court cen-
sorship. In addition, the recent
statistics show that individu-
als began to have confidence in
mediation, as showed by the
increasing number of mediation
agreements in partition, claims,
divorce and others actions.

Given the above mentioned,
we conclude that mediation, as
currently regulated and applied,
represents, although indirectly,
a real and effective opportunity
to resolve complex civil litiga-
tions in a reasonable time, with
minimal financial costs and with
free access to justice, thus avoid-
ing any condemnation of Roma-
nia to the European Court of Hu-
man Rights for violating the right

to a fair trial. [
Lawyer ANA ISABEIA TRIFESCU
Neam{ Bar
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 MEDIEREA..
INCOTRO SE INDREAPTA?

..............................

iscutam, vorbim, facem pu-
D blicitate medierii intr-un

cadru institutionalizat oda-
ta cu aparitia Legii 192 din 16 mai
20006, cu precadere dupa aparitia
acesteia in Monitorul Oficial P. 1,
nr. 441 din 22 mai 2000.

Pentru a veni in sprijinul me-
diereii si a mediatorilor implicit,
s-a modificat art. 6 din Legea
192/2006, prin Legea 370/2009,
cand s-a prevazut obligativitatea
informarii partilor de catre auto-
ritatile publice astfel:

,organele judiciare si arbitrale,
precum si alte autoritati cu atri-
butii jurisdictionale, informeaza
partile asupra posibilitatilor si
avantajelor folosirii procedurii
medierii si le indruma sa recurga

la aceasta cale pentru solutiona- |

rea conflictelor dintre ele”

Sperantele tututror mediatori-
lor autorizati, au renascut si au
capatat un suflu nou dupa apari-
tia Legii 202 din 22.09.210 cu re-
ferire la unele masuri pentru ac-
celerarea solutionarii proceselor
(cunoscuta si ca mica reforma in
justitie) si publicarea acesteia in
Monitorul Oficial P1, nr. 771/26
octombrie 2010.

Dar... de la aplicarea legii la
practica, drumul medierii este in
continuare plin de obstacole.

............................

teaza superficial, ca o “obligatie”.

Am fost foarte incantat cand
am fost solicitat de un justitiabil
care a fost indrumat catre mine

de catre instanta de judecata. In- :

cantarea a fost scurta, avand in
vedere faptul ca eram pus in fata

unui conflict care nu putea fi me- :

diat, partile fiind intr-un conflict

acut, conflict care nu potea fi so- :

lutionat la mediator. De ce au fost
indrumati la mediere???, doar
pentru o informare prin care au

MEDIATION...
WHERE IS IT HEADING TO?

..............................

e discuss, talk, advertise THE THEORY IS BEAUTIFUL

\N mediation in an institu-
tional framework given
by the appearance of Law 192 of
May 16, 20006, especially after its
publication in the Official Gazette
P. 1, no. 441 of May 22, 2006.

To support mediation and im-
plicitly the mediator, art. 6 of Law
192/2006 was changed by Law
370/2009, which provided that
public authorities were obliged
to inform the parties as follows:

luat cunostinta de existenta medi- : “The judiciary and arbitration,
- and other jurisdictional authori-
ties, inform the parties on the
possibilities and advantages of
using mediation procedure and
advise them to resort to this

erii si ca nu pot finaliza conflictul
prin mediere? Din expunerea de
motive care se gasea in dosar, ce
a inteles magistratul ?? Eu cred ca
nimic.

Sa trecem cu vederea un ob- [

stacol important, obstacol care

se numeste lipsa de informare a |
justitiabilului, justitiabil care a
Consider ca registratura in- :
stantei, instantele de judecata, :
in special judecatorul de servi- :

fost format si educat sa gaseasca
dreptatea doar in justitie si ne
oprim putin asupra asupra sis-
temului judiciar, sistem care se
plange ca este sufocat de numa-
rul foarte mare al dosarelor care
trebuie solutionate.

Pentru mine este clar ca me-
dierea afost si este gandita ca
0 justitie alternativa, pentru a
degreva instantele de volumul
foarte mare de activitate, implicit
si la reducerea costurilor pe care
statul trebuie sa le suporte pen-
tru a pune si tine in viata aparatul
judiciar, in special pentru cauzele
minore.

TEORIA ESTE FRUMOASA
DAR CE NE REZERVA
PRACTICA?

Foarte multi magistrati, tratea-
za cu reticenta medierea ca pro-
cedura sau (si mai grav) si nu au
incredere in aceasta modalitate
optionala de solutionare a con-
flictelor.

Totusi se regasesc magistrati
care cunosc procedura medierii si
orecomanda, dar sunt inca destul
de putini, iar unii dintre ei o tra-

ciu (acolo unde este), ar trebui
sa trieze dosarele si sa trimita

cat mai multe cauze spre medi- :

ere.

La nivel national si local s-au
semnat o serie de protocoale de
colaborare. Rezultatul? o actiune
bifata si o coala de hartie pusa la
dosar.

Majoritatea mediatorilor, de- :
pun eforturi pentru a populari- :

za si a face cunoscuta institutia

medierii in randul justitiabililor, :

eforturi care din pacate nu sunt

urmate de rezultate. In fapt, de-
punem eforturi astazi pentru... -

miine sau cine stie cand.

De aceia consider ca populari- :

zare medierii trebuie sa devina o
realitate in practica de zi cu zi a
judecatoriilor, fapt ce va conduce

la 0 mai mare eficientizare a in- -
stantelor de judecata si la micso- -

rarea numarului de dosare aflate
pe rolul instantelor. n

CIOBANU VASILE
Mediator autorizat

W » A

means to resolve conflicts be-
tween them.”

The hopes of all authorized medi-
ators were revived after the appear-
ance of Law 202 dated 22.09.210
with some measures to accelerate
the settlement of cases (known as
small judicial reform) and its publi-
cation in the Official Gazette, P.1 No.
771/ October 26 2010.

But... putting the law into prac-
tice, well this is a long way full of
obstacles for mediation.

Let's overlook an important
obstacle, which is called lack of
information for the litigant, a
litigant that has been formed
and trained to find justice only
in court and stop for a while on
the judiciary system, which com-
plains that it is suffocated by the
very large number of files to be
solved.

For me it is clear that media-
tion was and is designed as an
alternative justice, to relieve the
courts of the very large volume of
activity, and thus reduce the costs
that the state must bear in order
to put and keep alive the judiciary,
especially for minor causes.

Y i 2
Caravana Medierii Galafi

............................

BUT WHAT DOES THE
PRACTICE OFFER US?

Many magistrates treat media-
tion as procedure with reluctance
or (which is even worse) do not
have confidence in this optional
way of solving conflicts.

However there are judges who
know the mediation procedure
and recommend it, but they are
still relatively few, and some treat
it superficially as a simply “obli-
gation.”

I'was very excited one day a liti-
gant came to me, after being guid-
ed by the court. Delight was short,
considering that I was faced with
a conflict that could not be medi-
ated, the
parties be-
ing in an
acute con-
flict, which
could not
be settled
in a media-
tion. Why
were they
guided
to me-
diation??,
Only  for
that infor-
mation ses-
sion, where
they learn
about me-
diation and
find out they cannot terminate
the conflict by this method? What
did the judge understand from
the explanatory memorandum
that was in the file,? I think noth-
ing.
[ believe that the court registry,
the courts, especially the judge
on duty (where the case), should
sort the files and send as many
cases to mediation.

A series of cooperation agree-
ments were signed at national
and local level. The result? An ac-
tion checked and a sheet of paper
placed on file.

Most mediators do their best to
popularize mediation institution
to litigants, efforts that unfortu-
nately are not followed by results.
In fact, we are working today for...
tomorrow or who knows when.

Thatis why I believe advertising
mediation must become a reality
in daily practice of courts, which
will lead to greater efficiency of
courts and to a lower number of
cases pending before them.  m

CIOBANU VASILE
Authorized mediator
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DESPRE MEDIERE - DE CE, iN CE
MODALITATE SI CAND NE ADRESAM
MEDIATORULUI

n activitatea mea de mediator

de pana acum prin interactiu-

nea cu participantii la mediere
(cei care semneaza efectiv con-
tractul de mediere), cu potentia-
lii participanti (persoane care se
prezinta la informarea gratuita
despre mediere), dar si cu alti
colegi avocati, juristi sau cu re-
prezentanti ai unor institutii, am
identificat ca o bariera in alege-
rea procedurii medierii lipsa de
informatii privind unele aspecte
despre mediere sau insuficienta
cunoastere a acestora.

Este vorba despre motivele
pentru care alegem serviciile
unui mediator, modalitatea efec-
tiva de a apela la un mediator si
in ce moment ne putem adresa
mediatorului.

DE CE MEDIERE?

Intrucat institutia medierii
presupune flexibilitate, un cadru
privat, siguranta si incredere,
multiple avantaje, iar solutiona-
rea unui conflict prin incheierea
unui acord de mediere poate avea
loc doar intr-o modalitate in care
participantii sunt pe deplin mul-
tumiti si care corespunde nevoilor
acestora.

Astfel:

o medierea este oferita celor care
doresc sa solutioneze un con-
flict, intr-o alta modalitate de-
cat prin intermediul instantelor
de judecata, pe cale amiabila,
cu ajutorul unei persoane ne-
utre numita mediator ; esenta
medierii consta in solutionarea
disputelor potrivit vointei par-
ticipantilor, ceea ce da trainicie
intelegerii si da nastere sau re-
naste buna relatie dintre parti;

o informarea privind medierea,
anterior incheierii contractului
de mediere, este gratuita; me-
dierea nu presupune achitarea
unor taxe judiciare de timbru
iar in cazul in care exista deja
promovat un proces taxele ju-
diciare de timbru se restituie
la cerere;

o mediatorul nu ofera si nu im-
pune solutii ci faciliteaza dia-
logul dintre participanti si ii
ajuta sa ajunga la o intelegere;
participantii la mediere pot
stinge conflictul in modalitatea
pe care o considera cea mai
buna sau cea mai aproape de
solutia ideala, independent de
solutia juridica ce ar fi adopta-
ta de instanta de judecata;

® participantii la mediere hota-
rasc asupra incheierii contrac-

tului de mediere si in consecin- *

ta a participarii la procedura

medierii in mod voluntar; pro- -

cedura medierii nu este una
obligatorie; participantii pot

alege sa accepte sau nu sa re- -

curga la aceasta procedura;

acestia pot hotari oricand in- :

treruperea medierii;

o mediatorul va fi impartial si in
tot cursul procedurii medierii
va acorda participantilor la

mediere un tratament egal; me-

diatorul nu are nici un interes

in cauza si nu cunoaste con- :

flictul dintre parti; mediatorul
nu poate asista sau reprezenta
participantii la mediere intr-o

procedura judiciara sau arbi- :

trala ce are ca obiect conflictul
supus medierii;

o procedura medierii este confi-
dentiala, atat pentru mediator
cat si pentru participantii la
mediere, avocatii acestora si

pentru alte persoane ce inso-

tesc participantii la mediere;

o procedura medierii se desfa- -

soara intr-un cadru privat, de
regula in biroul mediatorului,
tertii neavand acces la discutii
decat cu acordul participantilor
la mediere; participantii aleg

mediatorul in mod liber; par-

ticipantii pot alege mai multi
mediatori;

® procedura medierii nu presu- -

pune o durata determinata de

timp sau o frecventa prestabili-

ta, procedura fiind mai rapida
decat procedurile judiciare din
cadrul intantelor de judecata;

o mediatorul organizeaza sedin- :

te comune cu toti participantii
la mediere dar poate discuta si
numai cu fiecare participant in
parte; participantii pot solicita

acordarea unor pauze; sesiuni- :

le de mediere se pot desfasura
in aceeasi zi sau pe parcursul
mai multor zile, stabilite de
comun acord cu participantii;
acestia au posibilitatea sa isi
vorbeasca in mod direct, pot
solicita un timp de gandire si
au posibilitatea sa se consulte
cu alte persoane; la mediere

pot participa avocatii partici-

pantilor si cu acordul tuturor
participantilor la mediere este
permisa si participarea altor
persoane (rude, prieteni, etc);

CUM SI IN CE MOMENT
NE PUTEM ADRESA
UNUI MEDIATOR?

Oricine se poate prezenta la un

birou de mediator pentru a fi in- :

ABOUT MEDIATION — WHY, HOW
AND WHEN TO RESORT
T0 A MEDIATOR

n my work so far as a mediator

by interaction with participants

in mediation (those who actu-
ally sign the mediation contract),
with potential participants (peo-
ple who come to free information
about mediation), but also with
other fellow lawyers, jurists or
representatives of institutions,
we have identified as a barrier in
choosing mediation the lack of
information on certain aspects or
insufficient knowledge on them.

We are talking about the rea-
sons why we choose a mediator’s
services, the effective way to re-
sort to a mediator and at what
point we can address the media-
tor.

WHY MEDIATION?

Because the institution of medi-
ation requires flexibility, a private,
safe and reliable background,
multiple benefits, and resolving
conflict by signing a mediation
agreement can only occur in a
way that participants are fully sa-
tisfied and that meets their needs.

Therefore:

o Mediation is offered to those
who wish to settle a conflict in
another way than through the
court, amicably, with the help of
a neutral person called a medi-
ator; the essence of mediation
is to solve disputes according
to the will of the participants,
which gives permanence to the
agreement and gives birth or
revive good relationship betwe-
en the parties;

o Information on mediation, pri-
or to signing the mediation
agreement, is free; mediation
does not involve the payment of
legal stamp fees and if there is
already a trial in court started,
judicial stamp duties will be re-
turned upon request;

o The mediator does not offer or
impose solutions, but facilitate
dialogue between participants
and help them reach an agree-
ment; participants can extingu-
ish conflict in the manner they
consider best or closest to the
ideal solution, regardless of
the legal solution that would
be adopted by the court;

® Mediation participants decide
on the conclusion of the me-
diation contract and therefore
participation in voluntary me-
diation procedure; the media-
tion procedure is not manda-
tory, participants can choose
to accept or not to resort to

this procedure; they can decide
at any time the interruption of
mediation;

o The mediator will be impartial
and throughout the mediation
process will give equal treat-
ment to participants in media-
tion; the mediator has no inte-
rest in the case and does not
know the conflict between the
parties; the mediator cannot
assist or represent participants
to a mediation in judicial or
arbitration proceedings whose
object is the conflict submitted
to mediation;

o Mediation procedure is confi-
dential, both for the mediator
and the mediation participants,
their attorneys and other per-
sons accompanying partici-
pants to mediation;

o Mediation procedure takes pla-
ce in a private setting, usually
in the office of mediator, and
third parties have access to dis-
cussions only if allowed by the
participants in mediation; par-
ticipants freely choose the me-
diator; participants can choose
several mediators;

o Mediation procedure does
not require a specified period
of time or a predetermined
frequency, the procedure is fas-
ter than court proceedings;

o the mediator organizes joint
sessions with all participants
in the mediation but can also
discuss only with each partici-
pant separately; participants
can request for some breaks;
mediation sessions are held
the same day or over several
days, as participants agre-
ed; they can speak directly to
each other, may require some
time for thinking and have the
opportunity to consult with
others; mediation can also be
attended by parties’ lawyers,
and also other persons can be
present (relatives, friends, etc.)
if all parties agreed

HOW AND WHEN CAN WE
RESORT TO A MEDIATOR ?
Anyone may go to a mediator
office to get informed about me-
diation, either because the party
has a litigation pending in courts,
or he/she wants to avoid a likely
trial, at that time only being in a
dispute with another person. In-
formation session performed by
the mediator to people interes-
ted in finding the principles and
advantages of mediation is free.
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format despre mediere, fie ca are
un litigiu pe rolul instantelor de
judecata, fie ca doreste sa evite
un eventual proces, existand in
acel moment doar o disputa cu o
alta persoana.Informarea efectu-
ata de mediator persoanelor in-
teresate in privinta principiiore si
avantajelor medierii este gratuita.

In cazul in care nu exista inca
un proces inregistrat pe rolul in-
stantelor de judecata dupa infor-
marea efectuata de mediator, cel
interesat poate alege sa urmeaze
procedura medierii, sens in care
fie convinge cealalta parte sa se
prezinte impreuna la mediator,
fie in cazul in care dialogul din-
tre cei doi nu este posibil in acel
moment, solicita mediatorului
transmiterea unei invitatii in ve-
derea acceptarii medierii de catre
cealalta parte.

Aceasta situatie presupune ne-
cesitatea incheierii unui contract
de premediere intre solicitant si
biroul de mediator si achitarea
unui onorariu mediatorului pen-
tru demersurile anterioare medi-
erii (aceasta etapa este numita in
practica premediere).

In ipoteza existentei unui liti-
giu inregistrat pe rolul instante-
lor de judecata, exista mai multe
posibilitati:
® oricare dintre parti se poate

adresa din proprie initiativa

mediatorului atat pentru infor-
mare cat si pentru transmite-

rea unei invitatii celeilalte parti
pentru a accepta medierea;
o ambele parti se pot adresa din

proprie initiativa mediatoru- :

lui ales de comun acord atat
pentru informare cat si pentru

demararea procedurii medierii, :

caz in care se va intocmi intre

participanti si biroul de medi- *

ator contractul de mediere si
se va achita onorariul pentru
mediere;

e instanta de judecata in temeiul
art.131 alin 2 Cod Procedura
Civila si a art. 614 indice 1 (in

cazul dosarelor de divort) poa- *

te invita partile sa participa la
o sedinta de informare, sau

poate recomanda medierea, *

caz in care partile vor hotara
dupa informarea efectuata de

mediator daca recurg la proce- :

dura medierii; in ambele cazuri
partile aleg de comun acord un

mediator, la care se vor prezen-

ta impreuna; in cazul incheierii

unui contract de mediere, pro- :
cesul se poate suspenda la ce- :

rerea partilor.
Speram ca acest material v-a

ajutat sa va clarificati unele as- :

pecte importante despre mediere
si despre accesul la mediere si
asteptam sa ne contactati cat mai
curand pe noi mediatorii, pentru
ava oferi si alte informatii. =

MIREIA LIUSIANA MERLUSCA
Mediator

COLEGIUL MEDIATORILOR
DIN REGIUNEA DE N-V (CMRNV)
FACE LOBBY PENTRU EDUCATIE

.............................

A

ncepand cu anul scolar 2012-

2013, in conformitate cu Le-

gea nr. 1/2011 si metodologia
de tnscriere a copiilor in nva(a-
mantul obligatoriu, copiii care
fmplinesc varsta de 6 ani, pana
la data de 31 august 2012 inclu-
siv, vor intra in clasa pregatitoare,
care se va desfdsura, preponde-
rent, la scoald.

Tn contextul asumarii de citre
Guvernul Romaniei a legii educa-
tiei - Legea 1/2011 si a lipsei unei
dezbateri publice initiate de catre
METCS 1in vederea stabilirii unui
dialog social coerent cu benefi-
ciarii (copiii si parintii), actorii
(cadrele didactice si specialistii in
formare, inclusiv Inspectoratele
Scolare) si decidentii (minister si
autoritati publice locale), dar si a
lipsei unor studii si cercetari care
sd dovedeasca necesitatea, moda-
litatea si impactul implementarii
clasei pregititoare, precum si po-
sibila testare a acesteia in centre

.................... Jeveeenns

If there is no trial pending in
court after the information ses-
sion performed by the mediator,
the interested party may choose
to follow the mediation procedure,
meaning that either he/she con-
vinces the other party to appear
together at the mediator’s office,
or if the dialogue between the two
is not possible at that time, he/
she asks the mediator to send an
invitation for acceptance to the
other party of mediation.

This situation makes it ne-
cessary to conclude a pre-mediati-
on contract between the applicant
and mediator and pay a fee to the
mediator for steps taken before
mediation (in practice this stage
is called pre-mediation).

If there is a litigation already
submitted to the court, there are
several possibilities:

o cither party may resort to a me-
diator on its own initiative both
for information and to transmit
to other party invitation to ac-
cept mediation;

® hoth parties on their own initi-
ative can address to a mediator
jointly chosen, both for infor-
mation and to start the medi-
ation process, in which case
participants and the mediator
office will conclude the medi-
ation contract and the fee for
mediation will be paid;

o the court under the Civil Pro-
cedure Code Article 131, para-

graph 2 and art. 614 index 1
(in case of divorce cases) may
invite the parties to attend an
information session, or may
recommend mediation, in whi-
ch case the parties decide, af-
ter the information performed
by the mediator, whether they
would use the procedure; in
both cases, the parties jointly
choose a mediator, where they
will go together; in case a medi-
ation contract is concluded, the
trial may be suspended at the
request of the parties.

We hope this material will help
clarify some important issues abo-
ut mediation and about access to
mediation; we are waiting for you
to contact us, the mediators, to
offer other information. [ ]

MIREIA LIUSIANA MERLUSCA
Mediator

. THE COLLEGE OF MEDIATORS FROM

NORTH-WEST REGION (CMRNV)
LOBBIES FOR EDUCATION

..............................

............................

until August 31, 2012 included,
will enter the preparatory grade,
which will take place mainly at
school.

Given that the Government
took responsibility for education
law - Law 1/2011 and in the ab-
sence of a public debate initiated
by METCS to establish a coherent
social dialogue with the benefici-
aries (children and parents), the
actors (teachers and specialists

1 in training, including the Scho-

Cuvant de inceput - Prefectul Judetului Cluj, dl Florin Vasile Stamatian

S

methodology  for
of children within compulsory
education, children who turn six

pilot, clasa pregititoare a devenit

o problema cu posibile efecte psi-

hosociale si emotionale negative

asupra a aproximativ 5500 de co-

pii si 7000 de parinti din judetul
Clyj si nu numai.

tarting 2012-2013 school
year, in accordance with
Law no. 1/2011 and the
registration

ol Inspectorates) and decision-
makers (ministries and local
authorities), but also the lack of
studies and surveys to prove its
need, the method and impact of
implementing preparatory grade
and its possible testing in pilot
centers, pre-school grade has
become a problem with possible
negative psychosocial and emoti-
onal effects on about 5,500 chil-
dren and 7,000 parents in Cluj
county and beyond.
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Existd multiple dileme ale im-
plementdrii clasei pregatitoare:
scoala vs gradinitd, necesitatea
unui numir mare de sdli de cla-
sd adecvate, a dotdrilor specifice
(mobilier modular adecvat, bdi,
jucdrii  diversificate, materiale
didactice etc), a spatiilor special

&35.\\\» L

%
dn REGIUNEA de N

V

Al un conflict de natura juridica?
Adopta calea cea mai simpla si mai
i !

feftina de rezolvarel
Alege MEDIEREA |

A T

5. Cristina Grigore, Fundatia
Périnti Clujeni

6. Marius Tinis, antreprenor
Prin initierea acestei audieri

publice s-au reunit la masa dis- :
cutiilor: parinti, cadre didactice, :
specialisti Tn educatie timpurie, :

autoritati locale si nationale, iar

Comisia de experti

amenajate pentru somnul obli-
gatoriu al copilului de 6 ani, dar
si o problema de resurse umane,
resurse materiale, alocdri buge-
tare locale, formare si evaluare
a personalului calificat, evaluare
copii, obligativitatea parcurgerii
clasei pregititoare in scopul in-
scrierii in clasa I, lipsa documen-
telor scolare: programe, curricu-
lum, etc.

Astfel, datoritd multitudinii de
factori implicati si a faptului ca
educatia este una dintre strate-
giile fundamentale ale statului
roman, s-a intrevazut necesitatea
unei audieri publice care, prin
depozitiile si concluziile formu-
late, sd ajute la eficientizarea de-
ciziei de implementare in ceea ce
priveste clasa pregatitoare si ate-
nuarea posibilelor efecte negative,
atat asupra beneficiarilor directi,
cat si a celor indirecti (familiile
copiilor din clasa pregtitoare).

In acest context, In data de 24
februarie a.c., la Cluj-Napoca, in
Sala de Conferinte a Cluj Arena,
a avut loc prima audiere publica
initiatd de Lobby Transilvania, au-
diere ce a avut ca tema: Cum ar
trebui sd functioneze clasa pre-
gatitoare in scoli $i cine contri-
buie la infiintarea ei?

Cine au fost initiatorii acestei
audieri?

1. Aurora Cirlig, mediator - Co-
legiul Mediatorilor din Regiu-
nea de Nord-Vest

2. Ioana Toadere, mediator - Co-
legiul Mediatorilor din Regiu-
nea de Nord-Vest

3. Oana Visan, mediator - Co-
legiul Mediatorilor din Regiu-
nea de Nord-Vest

4. Andreica Radu Cornel, me-
diator - Colegiul Mediatorilor
din Regiunea de Nord-Vest

finalitatea acestor discutii s-a re- :

gdsit in sugestii si recomandéri
adresate decidentului.

Comisia de experti a fost forma- :

td din:

1. Prof. Univ. Dr. Daniel David - :

Seful Clinicii Universitare de

Tech”

2. Prof. Simona Baciu - Fonda-

tor Scoala Internationala Cluj
3. Conf. Univ. Dr. Calin Lazar

- Director Medical Spitalul Cli-
nic de Urgentd pentru Copii, :

Cluj-Napoca
4. Prof. Anca Hodorogea - Seful

Inspectoratului - Scolar Jude- :

tean Cluj
5. Dorina Kudor - Seful Casei
Corpului Didactic Cluj

6. Andra Micle - Consilier cabi-

netul prefectului, Prefectura
Cluj

7. Toana Rimniceanu Torsin - :

Inspector superior in cadrul
Directiei Comunicare Relatii

Publice, Turism, Biroul Invd- :
tdmant, Culturd, Culte, Sport, :

Societate Civild - Primaria
Cluj-Napoca

8. Dr. Florian Rizvan - cerce- :

tator, consilier al ministrului
educatiei Daniel Funeriu

9. Av. Toadere Ioana - membru
Lobby Transilvania si CMRNV
din partea comisiei de initiere
Practic, audierea publicd si-a

propus sa identifice posibile ras- :
punsuri si sd ofere solutii argu- -

mentate la urmétoarele intrebari

majore:

1. Unde ar trebui sa functioneze
clasa pregititoare? La scoald
sau la gradinita? De ce?

2. Care sunt resursele materiale
necesare pentru functionarea

clasei pregatitoare (jocuri, mo- :
bilier, bai special amenajate, :

Psihologie ,Babes-Bolyai - Psy-

There are many dilemmas on
implementation of the prepara-
tory grade: school vs. kindergar-
ten, the need for a large num-
ber of appropriate classrooms,
specific facilities (appropriate
modular furniture, baths, toys,
diverse teaching materials, etc),
the required spaces for the 6-year
child’s sleep, but also a matter of
human, material resources, local
budgeting, training and evalua-
tion of qualified personnel, evalu-
ation of children, mandatory pre-
paratory grade in order to access
the 1st grade, absence of school
documents: programs, curricula,
etc...

Thus, due to many factors in-
volved and the fact that education
is one of the fundamental strate-
gies of the Romanian state, there
appears the need for public de-
bates, whose statements and con-
clusions help make more efficient
the implementation decision
regarding preparatory grade and
attenuation of possible negative
impacts on the direct beneficiar-
ies, as well as the indirect ones
(families of children in prepara-
tory grade).

Given these circumstances, on
February 24, 2012, in Cluj Napo-
ca, the Conference Room of the
Cluj Arena hosted the first public
debate initiated by Lobby Transil-
vania, focused on: how should
the preparatory grade functi-
on in school and who contribu-
tes to its establishment?”

Who were the initiators of this
debate?

5. Cristina Grigore, Cluj Parents
Foundation

6. Marius Tinis, entrepreneur

The debates gathered at the
same table: parents, teachers,
specialists in early education, lo-
cal and national authorities, and
the outcome of these debates
materialized in suggestions and
recommendations addressed to
the decision maker.

The expert commission consis-
ted of:

1. PhD Daniel David - The head
of the Psychology University
Clinic “Babes-Bolyai - PsyTech”

2. Prof. Simona Baciu - Founder
of Cluj International School

3. PhD Cilin Lazar - medical
manger of Emergency Pedia-
trics Hospital Cluj-Napoca

4. Prof. Anca Hodorogea - Head
of School County Inspectorate
Cluj

5. Dorina Kudor - Head of Hou-
se of Teachers Cluj

6. Andra Micle -
for the prefect of Cluj

7. Toana Rimniceanu Torsin -
higher Inspector within the
Communication Public Relati-
on Division, Tourism, Educati-
on, Culture, Religions, Sport,
Civil Society Office - Cluj-Napo-
ca City Hall

8. Dr. Florian Rizvan -
researcher, adviser to Educati-
on Minister Daniel Funeriu

9. Lawyer  Toadere Ioana

- member of Lobby Transilva-
nia and CMRNV on behalf of
the initiation commission.
Basically, the public debate set

Adviser

Sustinere depozitie dl. Sorin Narciz Jeflea, vicepresedinte U.C.M.R.

1. Aurora Cirlig, mediator - Col-
lege of Mediators from North-
West Region

2. Ioana Toadere, mediator -
College of Mediators from
North-West Region

3. Oana Visan, mediator - Col-
lege of Mediators from North-
West Region

4. Andreica Radu Cornel, me-
diator - College of Mediators
from North-West Region

out to identify possible solutions

and provide reasoned answers to

the following major questions:

1. Where should the preparatory
grade function? At school or
kindergarten? Why?

2. What are the material reso-
urces required to operate the
preparatory grade (games,
furniture, specially equipped
bathrooms, after-school pro-
grams, etc..), so that the goal
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programe after-school, etc.),
astfel incat obiectivul acestui
concept sa fie atins? Cine ar
trebui sa asigure aceste resur-
se siin ce proportie?

3. Care sunt resursele umane ne-
cesare functionarii in conditii
optime a clasei pregititoare
si cum este asiguratd aceastd
resursa?

4. Cat suntem de pregatiti pen-
tru a introduce acest concept
al clasei pregatitoare din anul
scolar 2012-2013?

5. Care sunt riscurile in cazul in
care nu vor fi asigurate resur-
sele identificate?

6. Ce ar trebui sa faca autorita-
tile locale si nationale ca sa
asigure functionarea optimd
si Intr-un concept integrat a
acestei clase pregatitoare?

Apreciem numarul mare de par-
ticipanti, dar mai ales numarul
impresionant de depozitii primi-
te. Dorim sa multumim pe aceas-
td cale doamnei Vicepresedinte
UCMR, Gabriela Ichim, care ne-a
trimis o depozitie din partea Uni-
unii si domnului Sorin Nareiz
Jeflea pentru depozitia sustinuta.

Audierea publicd nu a avut
drept scop sa dea dreptate cuiva
sau sd acuze pe altcineva, ci s ex-
tragd toate ideile, de la toate par-
tile implicate si sa le expuna celor
interesati cu scopul de a ajuta la
o functionare cat mai normald a
clasei pregétitoare.

Opiniile colectate prin proce-
dura de audiere publica au fost
sintetizate Intr-un raport care a
fost prezentat intr-o conferinta de
presd, la o saptaimana de la eveni-
ment, In data de 6 martie a.c, do-
cument ce a fost transmis tuturor
celor care au participat, a fost pos-
tat online' pentru publicul larg sia

1 www.mediere-nv.ro

<]
-

Caravana Medierii Galafi iyse

Sustinere depozitie de catre Primarul Municipiului Cluj-Napoca,
dl Radu Marin Moisin

fost trimis Ministerului Educatiei
si decidentilor politici cu atributii
de decizie in domeniu. L]

COLEGIUL MEDIATORILOR
DIN REGIUNEA DE
NORD-VEST (CMRNV)
Colegiul Mediatorilor din
Regiunea de Nord-Vest si-a
inceput activitatea in noiem-
brie 2010, avand ca scop prin-
cipal promovarea medierii,
facilitarea accesului la institu-
tia medierii, prin informarea
corectd si sistematica si degre-
varea instantelor de judecata.
In prezent, CMRNV numira
33 de mediatori, pregatiti
de specialisti in  domeniu,
conform prevederilor Legii
192/2006.

Din data de 09.05.2011,
CMRNV este afiliatd Uniunii
Centrelor de Mediere din Ro-
mania.

Mai multe informatii gasiti pe
www.mediere-nv.ro

OANA VISAN
Mediator

Membru C.M.RN.V.

’ |
[

of this concept to be achieved?
Who should provide these re-
sources and to what amount?

3. What are the human resour-
ces required for the efficient
operation of the grade and
how is this resource provided?

4. How prepared are we to intro-
duce this concept of prepara-
tory grade starting school year
2012-2013?

5. What are the risks if identified
resources will not be provi-
ded?

6. What should local and natio-
nal authorities do to ensure
optimal functioning in an inte-
grated concept of the prepara-
tory grade?

We appreciate the large num-
ber of participants, but especially
impressive number of depositi-
ons received. We wish to thank
Mrs. Vice president of UCMR, Ga-
briela Ichim, who sent us a depo-
sition from the Union and Mr. So-
rin Narciz Jeflea for his testimony.

The public debate was not in-
tended to vindicate or to blame
someone, but to extract all the
ideas from all parties involved

s

and present them to those inte-
rested parties, in order to help
achieve a normal functioning of
the preparatory grade.

Opinions  collected through
public debate procedure were
summarized in a report which
was presented in a press confe-
rence a week after the event, on
March 6, a document that was
sent to all those who participated,
and was posted online' for the
wide public and submitted to the
Ministry of Education and decisi-
on makers in the field. u

COLLEGE OF MEDIATORS
FROM NORTH-WEST
REGION (CMRNV)

College of Mediators from
North-West Region started
its work in November 2010,
aimed primarily at promoting
mediation, access to media-
tion, through accurate and
systematic information and
relieving the courts.

Currently, CMRNV includes
33 mediators trained by spe-
cialists, according to Law
192/2006.

Starting 09.05.2011, CMRNV
is affiliated to the Union of
Mediation Centers in Romania.
More info on: www.mediere-nv.ro

- CARAVANA MEDIERII -

OANA VISAN
Mediator
Member C.M.R.N.V.

1 www.mediere-nv.ro

\A |

Centre
di
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EXECUTAREA SILITA

SOLUTIONATA PRIN MEDIERE

............. Yttt

redi,toarea accepta propu-
C nerea debitoarei privind
valorificarea marfii pentru
acoperirea partiala a debitului,
sens in care aceasta solicita debi-
toarei stabilirea unei intalniri la
locul de depozitare pentru identi-
ficarea si ridicarea marfii ce face
obiectul pretentiilor creditoarei.
Partile de comun acord, convin
locul si data la care va avea loc
intalnirea, cu precizarea ca, in
urma identificarii marfii, credi-
toarea sa aiba posibilitatea sa cal-
culeze valoarea marfii recuperate
si sa o transmita
debitoarei pentru
ca aceasta sa se
pronunte cu privire
la acceptul sau. Tot-
odata, in situatia in
care nu vor ajunge
la o negociere, de-
bitoarea propune |
sa valorifice stocul
de marfa existent si
sa efectueze catre
creditoare contra-
valoarea marfurilor
astfel valorificate. |
La data si locul
stabilit, reprezen-
tantii partilor au
identificat marfa,
iar la cateva zile
de la data acestei
intalniri, creditoarea comunica
debitoarei valoarea calculata a
marfii. In aceste conditii, tinand
seama de posibilitatea debitoarei
de a-si exprima acceptul, credi-
toarea fiind de buna credinta, a
considerat ca se impune acor-
darea unui alt termen pentru ca
debitoarea sa aiba posibilitatea
de a analiza oferta creditoarei si
pentru a-si exprim punctual de
vedere. Cu toate ca a trecut sic el
de-al doilea termen, debitoarea
nu a dat curs nici unei solicitari,
atat din partea mediatorului, cat
si a creditoarei. Toate interventi-
ile pentru a incerca solutionarea
amiabila, prin mediere, a acestei
dispute, au ramas fara finalizare.
Fapt pentru care, creditoarea
in acest moment a solicitat execu-
torului judecatoresc continuarea
procedurii de executare silita,
de data aceasta prin instituirea
unui sechestru asupra marfii de-
tinuta de catre debitoare, fara a
avea nici un drept - marfa este
in posesia acesteia, dar neachi-
tata, debitoarea avand obligatia
conform contractului comercial
incheiat intre parti, sa restituie
marfa achizitionata si neachitata
la termenele stabilite in contract.
Asadar, partile aflate in conflict,

@)

............................

nu au ajuns la o intelegere, ast- :

fel incat am fost pusa in situatia
sa declar medierea esuata, prin

faptul ca, debitoarea nu si-a ex- :

primat consimtamantul pentru

continuarea si finalizarea proce- :

durii de mediere. Este evident ca

nu s-a intocmit un acord de medi-
ere, mult dorit de catre creditoare, *
desi dupa informarea facuta par- :
tilor cu privire la procedura, se in-

trevedea disponibilitatea partilor
spre solutionarea litigiului.

Ca o concluzie, sintetizand ati- :

tudinea partilor in acest proces

FORECLOSURE
THROUGH MEDIATION (2)

..............................

he creditor accepts the
T debtor’s proposal regarding

the sale of goods to cover
the debit partially, therefore she
asks the debtor an appointment
at the warehouse to identify and
pick up the goods claimed by the
creditor. The parties jointly agree
on the place and date of meeting,
stating that after identifying the
goods, the creditor will be able
to calculate the value of goods
recovered and transmit it to the
debtor for acceptance. Also, in
case they do not reach any nego-

- CARAVANA MEDIER -

de mediere, pot spune ca, desi
partile nu au ajuns la o solutie
reciproc avantajoasa, eficienta si

durabila, medierea le-a oferit par-
tilor posibilitatea sa decida singu- :

re, cum sa transforme o situatie

nefavorabila intr-o oportunitate, :
au beneficiat de confidentialita- :
tea informatiilor - raportul con- :
tractual, situatii financiare, obiec- :

tul disputei, dar un aspect pe care
il consider de esenta procesului

de mediere si anume acela ca, :
partile au generat singure solutii, :

pe cand in situatia existentei unui
proces judiciar, partile nu aveau
aceasta posibilitate, instanta de
judecata analizand situatia in
functie de inscrisurile depuse la
dosarul cauzei.

Am vorbit despre solutionarea
unui conflict comercial, intre
doua persoane juridice de drept
privat, insa pot fi mediate orice
dispute, intre persoane fizice sau

persoane juridice privind drep- :
turi asupra carora partile pot dis- :
pune - in materie civila, penala, -

familie, comercial, precum si in

alte materii, in conditiile prevazu- :

te de lege. m

NICA ISABELIA
Mediator

Unirs
Cenrelocelsre
dinhosiia

tiation, the debtor proposes to
value the stock of existing goods
and pay the creditor for the goods
so valued.

At the date and the place
settled, representatives of the
parties have identified the goods
and a few days after this meeting,
the creditor informs the debtor
on the calculated value of the
goods. In these conditions, taking
into account the debtor’s possi-
bility to express consent, and the
creditor being in good faith, the
debtor considered it could be
granted another term to analyze
the creditor’s calculation and to
express its point of view. Although
the second term was now over, the
debtor responded to no requests,
neither from the mediator nor
the creditor. All interventions to
attempt an amicable settlement
through mediation of this dispute
were useless.

............................

That is why the creditor re-
sorted to the court executor to
continue the forced execution
procedure, this time by placing
a garnishment on the goods held
by the debtor, with no right - the
goods is currently possessed by
the debtor but is unpaid, althou-
gh the debtor had the contract
obligation to give back the goods
purchased and not paid accor-
ding to terms stipulated by the
contract.

As the parties in conflict re-
ached no agreement, I had to
declare the
mediation’s
failure, as the
debtor did not
express its con-
sent to continue
and finalize the
mediation proce-
dure. It is obvio-
us that no medi-
ation agreement
was concluded,
although  desi-
red by the credi-
tor, despite that
things  seemed
to be solved after
the first informa-
tion session.

As a conclusi-
on, summarizing
the attitude of the parties in the
mediation process, I can say that
although the parties have not re-
ached a mutually beneficial solu-
tion, efficient and sustainable, it
offered the parties the chance to
decide themselves how to turn
an unfavorable situation in an
opportunity, have benefited from
confidential information - the
contract, financial statements,
subject to dispute, but also one
aspect which I think is the essen-
ce of mediation, namely that the
parties have generated the solu-
tion on their own, as compared
to a court trial, where the parties
would not have this possibility,
the court analyzing the situation
according to documents sub-
mitted to the case file.

I have talked about resolving a
commercial conflict between two
private legal entities, but there
can be solved any kind of disputes
between individuals or legal enti-
ties on rights upon which the par-
ties may decide - in civil, criminal,
family, commercial matters, as
well as other matters stipulated
by the law. m

NICA ISABELIA
Mediator
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MEDIEREA -

...............................

Prezentare sustinuta in cadrul conferintei ,Medierea aproa-
pe de tine” organizata de Uniunea Centrelor de Mediere din Ro- :

..........................

mania, partener al Federal Mediation and Conciliation Service

U.S.A., impreuna cu Institutul Diplomatic Roman, Bucuresti,

4 decembrie 2011

rezenta initiativd  legisla-
P tivi se fundamenteaza si

pe recomanddrile fdcute
de Adunarea Generald a Retelei
Buropene a Consiliilor Judiciare,
care s-a reunit la Vilnius (Litua-
nia) in perioada 8 - 10 iunie 2011.
Astfel, in Declaratia de la Vilnius
privind provocdrile si oportunita-
tile sistemului judiciar in actualul
climat economic, se mentioneaza
in mod expres cd sistemele de
solutionare alternativa a dispute-
lor pot oferi cetétenilor o metoda
alternativd viabild de a solutiona
intr-o manierd pasnica si comple-
ta conflictele Tn care sunt parte.
Recomandarea cuprinsi in Decla-

ratia de la Vilnius este de a tncura- |

ja adoptarea de masuri legislative
pentru Intdrirea rolului medierii
si concilierii, precum si pentru
stabilirea serviciilor publice adec-
vate si a unui rol activ al instan-
telor in sprijinirea si promovarea
unor astfel de servicii.

Pe langd cele precizate mai sus,
in sprijinul prezentei propuneri
legislative vin si prevederile Re-
zolutiei Parlamentului European
din 13 Septembrie 2011, privind

punerea in aplicare a Directivei 2.

privind medierea in Statele Mem-

bre, impactul acesteia asupra

medierii si preluarea de cétre in-

stantele judecdtoresti (2011/2026

(IND)).

In acest document, Parlamen-
tul European:

1. Observd cd, in conformitate
cu articolul 6 din Directivd,
procedura pentru acordarea
decontdrii acordului de me-
diere din majoritatea statelor
membre are aceeasi autoritate
ca o hotdrdre judecdtoreascd.
Se constata ca acest lucru este
realizat fie prin prezentarea
acestuia in fata instantei, fie
printr-un acord notarial. Une-
le legislatii nationale au optat
pentru ultima solutie, in timp
ce, prin contrast, in multe sta-
te membre legalizarea notari-
ala este o optiune disponibild
in temeiul legislatiei nationale:
de exemplu, in Grecia si in Slo-
venia, legea prevede cd acor-
dul rezultat din mediere poate
fi executat de catre instanele
de judecatd; in Tarile de Jos si
in Germania acordurile pot fi
prestate executoriu ca actele
notariale; in alte state membre,

inclusiv Austria, ele pot, cum
prevede legea actuald, sda fie

prestate executoriu ca acte no- +
tariale, in ciuda lipsei unei pre-

vederi explicite in acest sens in

legislatia nationala relevanta.

Astfel, Parlamentul European
invita Comisia sd garanteze cd

= B3

toate statele membre care nu
respectd ined Articolul 6 din
Directivd, sd facd acest lucru
fard intarziere;

Observd ca unele state euro-

pene au intreprins o serie de

inifiative pentru a oferi stimu-

lente financiare pentru partile
care apeleazd la mediere. In
Bulgaria, partile vor primi
ramburs 50% din taxa de stat
deja platitda pentru depunerea
litigiului in instantd in cazul
in care litigiu este rezolvat cu
succes prin mediere, pe cdnd
legislttia romdneasca prevede
rambursarea integrald a taxei

de instanta dacd partile solufi-
oneazd un litigiv prin mediere, *
dispozitie similard ce se regd-
seste si in legislafia maghiard. .
In Italia, toate actele de medi- *

ere si acordurile de mediere
sunt exceptate de la plata de
timbru si taxe;

. Observd cd, aldturi de stimu- *
lente financiare, anumite sta- :

te membre ale ccaror sisteme
Jjudiciare sunt suprasolicitate
au recurs la aceastd normd
prin care instituie medierea
ca procedurd obligatorie. Se

constatd cd, in astfel de cazuri,
litigiile nu pot fi depuse in in- :
stanta daca partile nu au in- -

cercat prima oard rezolvarea
disputei prin mediere;

MEDIATION -
A LIFE PHILOSOPHY (2)

...............................

...........................

Presentation held within the conference “Mediation close
to you” organized by the Union of Mediation Centers from Ro-
mania, partner of Federal Mediation and Conciliation Service,
together with the Romanian Diplomatic Institute, Bucharest,

december 4, 2011
he current legislative initi-
ative is based also on the
recommendations  made

by the General Assembly of the
European Network of Judiciary
Councils, which met in Vilnius
(Lithuania) from June 8 to 10,
2011. Thus, the Vilnius Declarati-

on on the challenges and oppor-
tunities of the judiciary in the
current economic climate, states
explicitly that alternative dispute
resolution systems can offer citi-
zens a viable alternative method
to resolve conflicts in a peaceful
manner. The recommendation in
the Vilnius Declaration is to enco-
urage the adoption of legislative
measures to strengthen the role
of mediation and conciliation,
and to establish adequate public
services and an active role of co-
urts in supporting and promoting
such services.

Besides those mentioned abo-
ve, provisions of the European
Parliament  Resolution  dated

September 13, -2011 come to 3.

support this legislative propo-

sal, concerning the enforcement

of the Directive on mediation in
the Member States, its impact on
mediation and takeover by the co-
urts (2011/2026 (INI)).

In this document, the Euro-
pean Parliament:

1. observes that, in accordance
with Article 6 of the Directi-
ve, the mediation agreement
in most Member States has
the same authority as a court
ruling. It appears that this
is done either by presenting
the agreement in court or by
notarizing it. Some national

. stresses

legislations have opted for
the latter, while, by contrast,
in many Member States no-
tarization is an option avai-
lable under national law: for
example, in Greece and Slo-
venia, the law provides that
the agreement resulting from
mediation can be executed by
the courts; in the Netherlands
and Germany the agreements
can be rendered enforceable as
notary acts; in other Member
States, including Austria, they
may, as required by current
law, be rendered enforceable
as notary acts, despite the lack
of explicit stipulation in this
regard in the relevant national
legislation. Therefore, the Eu-
ropean Parliament invites the
Commission to ensure that all
Member States that have not
fulfill yet Article 6 of the Directi-
ve, do so without delay;

notices that some European
countries have undertaken
several initiatives to provide
financial incentives for parti-
es that resort to mediation. In
Bulgaria, the parties will be
refunded 50% of the state fee
already paid for submitting
the dispute to court if the dis-
pute is successfully resolved
through mediation, while Ro-
manian legislation provides
Sull reimbursement of the court
fee if the parties resolve a dis-
pute through mediation, simi-
lar provision that is also found
in the Hungarian law. In Italy,
all mediation documents and
mediation agreements — are
exempt from stamp fee and
tazes.

notices that, along financial
incentives, some Member Sta-
tes whose legal systems are
overburdened, resorted to this
rule by establishing mediation
as a mandatory procedure. It
appears that in such cases,
disputes cannot be submitted
to the court if the parties
haven’t tried first resolution
of the dispute through media-
tion;

that,  despite the
controversy, Member States
whose national legislation go
beyond the basic requirements
of the Directive on mediation
appear to have achieved sig-
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4. Subliniaza faptul cd, in ciuda
controverselor, statele membre
a cdror legislatie nationald
merge dincolo de cerinele de
baza ale Directivei privind me-
dierea par sd fi obtinut rezulta-
te importante in promovarea
tratamentului non - judiciar
a litigiilor in materie civild si
comerciald; se observd cd re-
zultatele obtinute, in special
in Italia, Bulgaria si Romdnia
au dovedti ca medierea poate
duce la o rezolutie extrajudi-
ciard rentabild st rapidd a li-
tigiilor prin intermediul unor
proceduri adaptate nevoilor
partilor;

5. Observd, de asemenea, rezul-
tatele de succes ale legii ro-
mdnesti cu privire la mediere,
dispozitiile privind stimulen-
tele financiare, precum si con-
stituirea institutiei Consiliul
de mediere - o autoritate na-
tionald de practica a medierii
care existd ca un corp separat,
Jjuridic, autonom; este in intre-
gime dedicat promovdrii acti-
vitatii de mediere, elabordrii
de standarde de formare, pre-
gatire de formatori, eliberarea
documentelor de calificare si
certificare profesionald a me-
diatorilor, adoptarea unui cod
de eticd si formularea de pro-
puneri legislative;

6. Considera cd este nevoie de
cresterea  gradului de con-
stientizare si de infelegere a
medierii si

precum si cadrele universitare;

NEVOIA OBLIGATIVITATII
MEDIERII

Pentru ca medierea si isi pro- *

duca si Tn Roménia cu adevirat
efectele trebuie sd ne gandim la
dezvoltarea sa si la implicarea sa

Intr-o médsura mai mare in acti- :
vitatea de solutionare a litigiilor, :
aflatd sub monopolul total al in- :

stantelor. In consecin{a, avind in
vedere legislatia similard din mai

multe state europene, solutia fi-

reascd o reprezintd introducerea
medierii obligatorii in anumite

tipuri de litigii, pornind de la ide- :

ea lui Thierry GARBY, presedintele
Forumului Mondial al Centrelor
de Mediere, care spune cid nu
existd limitd a lucrurilor ce pot fi
rezolvate prin mediere. Subiectul
medierii obligatorii l-am dezbatut

pe larg in volumul ,Medierea - :

Oxigen pentru Afaceri”, aparut

in 2011 la Editura Universul Juri- :
dic, lucrare pe care am coordonat- :

0 si scris-o aldturi de mai multi

colegi mediatori recunoscuti - Dr. :
Bogdan Stdnescu, Manuela Sirbu, :

Mihai Munteanu si lon Dedu.
Medierea se adreseaza oricdrui

tip de conflict care poate fi soluti-
onat prin aceastd metodd alterna- :
tivd de rezolvare a unui diferend. :

Mai mult ca oricand, Tn contextul

crizei economice mondiale si a re- :

cesiunii, medierea isi dovedeste
utilitatea din mai multe puncte de
vedere, ajutind astfel companiile

solicita ||
acfiuni su- |
plimentare
in aceasta
directie
pentru a
sporii  ab-
sorbtia de
mediere de
cdtre intre-
prinderi si
cerintele
pentru
accesul la
profesia
de media-
tor;

7. Considerd
cd autori-
tatile  na-
fionale ar
trebui  sa
fie incura-
jate sd dezvolte programe, cu
scopul de a promova cunos-
tinte corespunzdtoare de solu-
tionare alternativd a litigiilor;
considerdm cd aceste actiuni
ar trebui sd abordeze princi-
palele avantaje ale medierii -
cost, rata de succes §i eficienfa
de timp - si ar trebui sd vizeze
avocafii, notarii si intreprin-
derile, in special IMM-urile,

sd 1si solutioneze conflictele mai
ieftin si mai rapid.

Firmele romanesti apeleazd, *

fned, in numdir foarte mare, la

instanta de judecata si, unele din-

tre ele, la arbitraj. Acest lucru se

intampld in ciuda faptului cd so-

lutia obtinutd in urma procedurii
de mediere este imediata, putin

costisitoare, durabild si eficientd,

fiind generata de catre parti si nu

nificant results in promoting
non - judicial treatment of dis-
putes in civil and commercial
matters; it appears that the
results obtained, especially in
Italy, Bulgaria and Romania
proved that mediation may
result in a cost effective and
quick extrajudicial resolution
of disputes through procedu-
res tailored to the parties’ ne-
eds;

. notices also the successful

results of Romanian law on
mediation, the provisions on
financial incentives and es-
tablishment of the Mediation
Council institution - a national
mediation practice authority
which exists as a separate, le-
gal, independent body; it is en-
tirely dedicated to promoting
the mediation activity, elabo-
ration of lraining standards,
training of trainers, issuing
professional qualification pa-
pers and professional certifi-
cation of mediators, a code of
ethics and formulation of legis-
lative proposals;

. believes there is need to raise

awareness and understanding
of mediation and requires furt-
her action in this direction to
increase absorption of medi-
ation by enterprises and the
requirements for access to the
mediator profession;

. considers that national autho-

rities should be encouraged to

THE NEED FOR MANDATORY
MEDIATION

For mediation to really produ-
ce its effects in Romania too we
need to think about its develop-
ment and its involvement in the
settlement of disputes activity,
which is under total monopoly
of the courts. Therefore, given
similar legislation in several Eu-
ropean countries, the natural
solution is to introduce manda-
tory mediation in certain types
of litigations, based on the idea
of Thierry GARBY, President of
the World Forum of Mediation
Centers, who says there is no li-
mit to things that can be resolved
through mediation. 1 detailed
mandatory mediation topic in the
book ,Mediation - Oxygen for Bu-
siness,” published in 2011 by the
Universul Juridic Publishing Hou-
se, a book that I coordinated and
co-written with several famous
mediators - Dr. Bogdan Stanescu,
Manuela Sarbu, Mihai Munteanu,
Ton Dedu.

Mediation addresses any type
of conflict that can be resolved
by this alternative method of re-
solving a dispute. More than ever,
given the global economic crisis
and recession, mediation proves
its usefulness in several ways,
helping companies solve their
conflicts cheaper and faster.

A high number of Romanian
companies still turn to court
and some of them to arbitration.
This happens
despite  the
fact that a so-
lution  obtai-
ned from
mediation is
immediate,
affordable,
sustainable
and efficient,
being  gene-
rated by the
parties and
not by a third.

The para-
dox of our
justice and its
anomalies led
to the point

B ; that  people

» who are sued
Caravana Medierii Tulcea | think they
e have  more

develop programs in order to
promote adequate knowledge
on alternative dispute reso-
lution; we believe that these
actions should approach the
main advantages of media-
tion - cost, success rate and
time efficiency - and should
include lawyers, notaries and
businesses, particularly SMEs
and academics;

to gain from
a court trial, which in Romania
takes a considerable number of
years.

It is necessary to contradict
this, in the sense that mediati-
on is a definitely more favorable
choice for both parties in conflict,
because, after years of delays in
court, it may rule an unfavorable
solution that could remove them
permanently from the market.
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de citre o tertd persoana.

Paradoxul justitiei noastre si
anomaliile ei au dus pand acolo
incat in prezent, cei dati in jude-
catd considerd cd au mai mult de
castigat in urma unui proces care
in Romania dureazd un numdir
considerabil de ani.

Este necesara o contrazicere
a acestui fapt, in sensul In care
medierea este o alegere net fa-
vorabild ambelor parti implicate
in conflict, pentru cd, dupd multi
ani de tergiversari in instantd, se
poate ca aceasta s dea o solutie
defavorabild, care sd i scoatd de-
finitiv de pe piata.

Este nefiresc sd-ti lasi viata si
averea in mainile unui judector,
cata vreme prin mediere se ajun-
ge la o solutie care exprima vointa
reald a partilor. Pértile care au
participat chiar si o singura datd
la o procedurd de mediere, pot
declara ca nimic nu te poate face
mai multumit ca un Acord de me-
diere, pentru ca in el se regéseste
ceea ce partile consmit.

Ma bucur ca s-au pus bazele
unui parteneriat intre mediatori
si avocati, avocatii Tncepand sa
recomande medierea, precum si
cd piata de consultantd de afaceri
este receptiva la aceastd alterna-
tivd. De altfel, este un trend pe
care si alte state il urmeaza de ani
de zile. O companie americand,
bundoard, care are un litigiu, nu
se gandeste n niciun caz sd acti-
oneze in instantd partea adversa
pénd nu incearcd sd solutioneze
disputa prin metodele de soluti-

onare alternative, in special prin |
mediere (lucru de neconceput |

pentru o companie romaneascd).

Medierea ajuta la stabilirea si |

mentinerea unor relatii comerci-
ale bazate pe incredere si respect
reciproc, generand relatii de cola-

borare puternice. Mai mult, me-

dierea consolideazd increderea
dintre partenerii comerciali, stiut
fiind faptul ca relatiile comerciale
sunt cladite pe increderea reci-
procd a partenerilor contractuali.
Noi afaceri pot lua nastere
in situatia in care prin mediere
sunt stabilite principii clare, sunt
impdrtite responsabilitatile, sco-
purile si obiectivele viitoare. Prin
medierea comerciald relatiile din-
tre partenerii de afaceri existente
sunt pastrate si astfel se deschid
perspective de initiere a unor noi
parteneriate si afaceri in comun.
Relatiile comerciale sunt grav
vitdmate In situatia in care Intre
companii exista litigii pe rolul
instantelor, intervenind in aceste
cazuri o perturbare iremediabild
a relatiilor comerciale existente.
Medierea comerciald este solutia
depdsirii unor astfel de blocaje.
Pastrarea colaboratorilor si a
partenerilor de afaceri este astfel

realizata.
lata de ce am considerat ca

trebuie intervenit la nivel legis- :

lativ pentru modificarea Legii
192/2006. In 2009 am fost unul

dintre initiatorii principali ai pro-

iectului care s-a transformat in
Legea 370/2009, act normativ ce
contine modificari si completéri
necesare pentru functionarea
corectd a medierii. Urmdatorul
demers pe care il voi coordona il
reprezintd initiativa legislativa de
modificare si completare a Legii
Medierii, inregistratd cu nr. 892

in data de 21.11.2011 la Senat, :

in sensul introducerii medierii

obligatorii, astfel incat instante-

le de judecata vor fi obligate sd
recomande pértilor aflate intr-un
anumit tip de litigiu sd apeleze

la mediere Tnainte de a se adre- :

sa instantei. Existd state in care
introducerea medierii obligatorii
reprezintatd adevirate povesti de
succes.

Ca

l,:n'm// Lhity

Una dintre cele mai improtante
prevederi ale acestui proiect este
art. 43 alin. (22), care prevede:

LInainte de sesizarea instangei
de judecata sau a organului de

urmdrire penald, pdrtile sau ori- -

care dintre acestea sunt tinute sa
incerce solutionarea conflictului

prin mediere, sub sancfiunea pre-

maturitdtii introducerii cererii de

chemare in judecatd sau a plange-

rii penale prealabile.”

Raméne de vizut dacd legis- *

latival din Romania va sustine
o initiativd de modificare a legii
medierii, care va aduce mult mai

multd pace sociald, va creste gra- :

dul de civilizatie al poporului si
ne va face sd intelegm ca in cazul
unui conflict, toatd lumea castigd
dacd urmeaza aceasta procedura
a medierii. n
ALINA GORGHIU
deputat, mediator

It is unnatural to leave your life
and wealth in the hands of a judge,
as long as mediation helps you re-
ach a solution that expresses the
real intention of the parties. Par-
ties who participated even once
in a mediation procedure, de-
clare that nothing can make you
happier than a mediation agre-
ement, because it contains what
the parties had decided.

I'm glad that a partnership
between mediators and lawyers
was initiated, as lawyers start re-
commending mediation, and the
business consulting market is re-
ceptive to this alternative. Moreo-
ver, it is a trend that other states
have followed for some years now.
A U.S. company, for example, whi-
ch has a dispute, does not think
in any case to take the adversary
to the court before trying to solve
the dispute through alternative
methods, especially through me-
diation (unthinkable for a Roma-

trade relations are irreversible
disrupted. Commercial mediation
is the solution to overcome such
blockages. Keeping collaborators
and business partners is thus
achieved.

That is why I thought an in-
tervention must be done at le-
gislative level, to change the law
192/2006. In 2009 I was one of
the main initiators of the draft
that turned into law 37072009,
containing changes and ne-
cessary additions for proper func-
tioning of mediation. The next
step that I will coordinate is the
legislative initiative amending
and supplementing Mediation
Law, registered under no. 892 on
21.11.2011 in the Senate, in the
sense of introducing mandatory
mediation so that the courts will
be obliged to advise the parties
to a particular type of litigation to
seek mediation before addressing
the court. There are states where

-
]
”
& /

nian company).

Mediation helps to establish
and maintain commercial rela-
tionships based on trust and
mutual respect, creating strong
collaboration  relations. ~ Mo-
reover, mediation strengthens
trust between trading partners,
knowing that trade relations are
built on mutual trust from the
partners.

New businesses may be incur-
red if mediation sets clear prin-
ciples, shares responsibilities,
goals and future objectives. By
commercial mediation, relations
existing between business part-
ners are kept, thus opening per-
spectives to initiate new partners-
hips and business together.

Commercial relations are se-
riously injured where litigation
between the companies is pen-
ding in courts, in these cases

PR |

the mandatory mediation is true
success stories.

One of the most important pro-
visions of this project is art. 43
paragraph (2?), which mentions:

~Before addressing the court or
prosecuting body, parties or any of
them are bound to seek settlement
through mediation, under the pre-
maturity of filing the summons or
prior criminal complaint.”

We should wait and see whether
the Romanian legislative will
support an initiative to amend
the law on mediation, which will
bring much more social peace,
will increase the nation’s degree
of civilization and will make us
understand that in case of con-
flict, everyone wins if we use this
process of mediation. =

ALINA GORGHIU
deputy, mediator
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UN NOU MODEL DE GESTIONARE
A CONFLICTELOR DE MUNCA -

MANAGEMENT CU INTERVENTIA
TIMPURIE A UNEI TERTE PARTI

Intalnirea Agentiilor nationale Cardiff, Wales - Septembrie, 2011
(partea a 3-a)
Prezentat in cadrul conferintei ,Medierea aproape de

tine” organizatd de Uniunea Centrelor de Mediere din Romd-

nia, partener al Federal Mediation and Conciliation Service
U.SA., impreund cu Institutul Diplomatic Romdn, Bucuresti,

4 decembrie 2011

D. NEGOCIERILE SI DEZVOL-
TAREA RELATIILOR IN
SECTORUL FEDERAL

1. FMCS este de asemenea res-
ponsabila sa ajute dobandirea
unor relatii in managementul
muncii stabile in cadrul Guver-
nului Federal. In Decembrie 2009,
Presedintele Obama a emis un Or-
din Executiv de a “promova relatii
de munca satisfacatoare pentru
a imbunatati productivitatea si
eficienta Guvernului Federal. ”
Politica din spatele Ordinului
Executiv 13522, dupa cum a fost
stabilita in Sectiunea 1 merita a
cita: Angajatii federali si repre-
zentantii - sindicatelor acestora
sunt o sursa esentiala in ideile de
prima linie si informatiile despre
realitatile asigurarii serviciilor
Guvernamentale pentru poporul
American. Un forum non-adversa-
rial pentru manageri, angajati si
reprezentanti ai sindicatelor an-
gajatilor, in care acestia sa discu-
te operatiuni guvernamentale,va
promova relatii de munca sa-
tisfacatoare si  imbunatatirea
productivitatii si efiecentei Gu-
vernului Federal. Forumurile de
management al muncii, in plus
fata de procesul de negociere, vor
permite managerilor si angaja-
tilor sa colaboreze in continuare
pentru a indeplini servicii de cea
mai inalta calitate pentru popo-
rul American. Managementul ar
trebui sa se ocupe cu discutarea
provocarilor de la locul de munca
si a problemelor legate de munca
si sa se straduiasca sa dezvolte
solutii comune, mai degraba de-
cat sa sfatuiasca reprezentantii
sindicatelor asupra unor solutii
deja existente la problemele dis-
cutate si abia atunci sa inceapa
0 negociere asupra impactului si
implementarii solutiilor predeter-
minate. Scopul acestui ordin este
sa stabileasca o forma productive
si de cooperare a relatiilor de ma-
nagement al muncii prin interme-
diul ramurii executive

Pentru a implementa aceas-
ta politica, Ordinul Executoriu
13522 cere tuturor agentiilor fe-
derale sa stabileasca ,forumuri

pentru managementul muncii
care sa permita managerilor si
angajatilor sa colaboreze si sa
continue asigurarea serviciilor
de cea mai inalta calitate pentru
poporul American.” Acest mandat
prezidential a asigurat o noua

ocazie perfecta pentru implemen- :
tarea modelului FMCS de aborda- :

re si interventie proactiva.

Astfel, in cateva zile de la emi- :
terea acestui Ordin Executoriu, :
FMCS a ajuns la Directorul Biro- :

ului de Mangement al resurselor
umane, prima agentie a Statelor
Unite careia i s-a trasat sarcina de
a implemanta Ordinul, si a oferit
Agentiei si personalului intregul
sau sprijin. Atunci cand aceasta

oferta a fost acceptata cu entuzi- :
asm, FMCS, ca un prim pas, a in-

ceput sa lucreze cu Federal Labor
Relations Authority (FLRA) Biroul
Consiliului General, pentru a
dezvolta un program de formare
potrivit. In sesiunea comuna ce a
durat doua zile, avocatii FLRA au
instruit perechi de participanti

din cadrul managementului mun- :

cii, in prima zi , despre datoria
si scopul negocierilor, inclusiv
despre subiectele facultative in
legatura cu negocierile in cadrul
legilor federale al negocierilor, si

despre utilizarea implicarii ina- :
intea luarii unei decizii, ca si in- :
strument al unor relatii de mana- -

gement al muncii mai eficiente. In

cea de-a doua zi de formare, me- :
diatorii FMCS au furnizat partici- :

pantilor informatii si metode de

construire interactiva a abilitati- :

lor necesare schitarii unui forum
eficient despre managementul

muncii, luarea deciziilor consen- :

sual, facilitarea si alte abilitati
necesare pentru o implementare
de success a forumului.

Pana in acest moment au fost
tinute 200 de sesiuni de formare
pentru echipele de management

al muncii din agentiile federale. -
Mediatorii FMCS sunt de aseme- *
: ,labor-management forums [that]
de forumuri pe tema managemen-

nea implicati in mai mult de 20

tului muncii si in cel putin doua

proiecte de negociere pilot ce pri-

vesc ceea ce noi numim “subiecte

A NEW MODEL FOR MANAGING
. LABOR-MANAGEMENT CONFLICTS -
WITH EARLY THIRD
PARTY INTERVENTION

International Agencies Meeting Cardiff, Wales - September, 2011
(part 3)

Presented at the conference ,Mediation close to you” or-
ganized by the Union of Mediation Centers in Romania, Fed-
eral Mediation and Conciliation Partner Service USA, together
with the Romanian Diplomatic Institute, Bucharest, Decem-

ber 4, 2011

D. FEDERAL SECTOR
RELATIONSHIP DEVELOP-
MENT AND BARGAINING

1. The FMCS is also responsi-
ble for helping to achieve stable
labor-management relations
throughout the Federal Govern-
ment. In December 2009, Presi-
dent Obama issued an Executive
Order to ,promote satisfactory
labor relations and improve the
productivity and effectiveness
of the Federal Government.” The
policy behind Executive Order
13522, as set forth in Section 1, is
worth quoting:

Federal employees and their un-
ion representatives are an essen-
tial source of front-line ideas and
information about the realities of
delivering Government services
to the American people. A non-
adversarial forum for managers,
employees, and employees’ union
representatives to discuss Gov-
ernment operations will promote
satisfactory labor relations and
improve the productivity and ef-
fectiveness of the Federal Govern-
ment. Labor-management forums,
as complements to the existing
collective bargaining process, will
allow managers and employees to
collaborate in continuing to de-
liver the highest quality services
to the American people. Manage-
ment should discuss workplace
challenges and problems with
labor and endeavor to develop so-
lutions jointly, rather than advise
union representatives of prede-
termined solutions to problems
and then engage in bargaining
over the impact and implementa-
tion of the predetermined solu-
tions. The purpose of this order
is to establish a cooperative and
productive form of labor-manage-
ment relations throughout the
executive branch.?

To implement this policy, Ex-
ecutive Order 13522 requires
all federal agencies to establish

allow managers and employees
to collaborate in continuing to de-
liver the highest quality services
to the American people.” This

Presidential mandate provided
another perfect opportunity for
implementing the FMCS’s proac-
tive outreach and intervention
model.

Thus, within days of the issu-
ance of this Executive Order, the
FMCS reached out to the Director
of the Office of Personnel Manage-
ment, the primary U.S. agency
tasked with implementing the
Order, and offered the full sup-
port of the Agency and its staff.
When this offer was enthusiasti-
cally accepted, FMCS, as its first
step, began working with the
Federal Labor Relations Author-
ity (FLRA) Office of the General
Counsel, to craft an appropriate
training program. In the two-day
joint session, FLRA attorneys in-
structed paired labor and man-
agement participants on the first
day about the duty and scope of
bargaining, including permissive
subjects of bargaining under the
federal bargaining law, as well as
the use of pre-decisional involve-
ment as a tool for more effective
labor-management relations. On
the second day of training, FMCS
mediators provided participants
with information and interactive
skill building on effective labor-
management forum design, con-
sensual decision-making, facilita-
tion, and other skills needed for
successful forum implementation.

To date, in excess of 200 train-
ing sessions have been delivered
to federal agency labor-manage-
ment teams. FMCS mediators are
also involved in more than 20 on-
going labor-management forum
facilitations and at least two pilot
bargaining projects concerning
what we refer to as ,permissive
subjects” of bargaining. A wide
range of departments and agen-
cies are being served: the Depart-
ments of the Treasury, Defense,
Homeland Security, Health and
Human Services, Veterans Affairs,
Labor, Agriculture, the Army and
the Navy, the Office of Personnel
Management, the Federal Avia-
tion Administration, the National
Labor Relations Board, the Peace
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facultative” ale negocierilor. O
gama variata de departamente
si agentii sunt deservite: Depart-
ments of the Treasury, Apararea,
Securiatea Nationala, Sanatatea,
Veterans Affairs, Munca, Agricul-
tura, Armata si Flota, Biroul de
Resurse Umane, Administartia
Federala de Aviatie, Consiliul
National al Relatiilor de Munca,
Corpul Pacii si Marina militara.
Aceasta formare comuna a fost
laudata astfel generand o cerere
de formari aditionale, in special
din partea agentiilor cu multiple
unitati de negociere.

In consecinta, FLRA si FMCS
s-au dezvoltat si asigura acum un
program consolidat, comun, de
instruire, de o zi. In plus, FMCS a
fost desemnata de Consiliul Nati-
onal pentru Relatiile Federale de
management al muncii, organis-
mul creat pentru a supraveghea
implementarea Ordinului  Exe-
cutiv 13522, pentru dezvoltarea
unui program inovativ “formarea
formatorului® pentru a extinde
posibilitatile de formare si de
dezvoltare a unui forum in cadrul
a mii de unitati de negociere al
Guvernului Federal. *!

2. FMCS a primit recent alta
sarcina foarte importanta si
sensibila legata de mnegocierile
colective si personalul federal.
Administratia Pentru Siguranta
Transporturilor (TSA) a fost crea-
ta dupa atacurile teroriste dela 11
Septembrie pentru a intari sigu-
ranta sistemelor de transporturi
din Statele Unite si cautand in
acelasi timp sa asigure libera cir-
culatie a oamenilor si a comertu-
lui. In decursul unui an, TSA si-a
asumat responsabilitatea pentru
siguranta in aeroporturi si a des-
fasurat o forta de munca, federa-
la, pentru a respecta termenele
limita in ceea ce priveste verifica-
rea tuturor pasagerilor zborurilor
comerciale si a bagajelor acestora.
In ciuda faptului ca formarea sin-
dicatelor si a negocierilor colecti-
ve sunt un punct comun pentru
alt personal de securitate al Gu-
vernului, incluzand majoritatea
oficialilor, de aplicare a legii de
stat sau locale si alti angajati fe-
derali pentru siguranta, pana la
8 lanuarie 2003 Sub-Secretarul
Sigurantei Transporturilor James
Loy, le-a negat Ofiterilor pentru
Siguranta Transporturilor (TSOs)
drepturile de negociere comuna
declarand ca:"Lupta impotriva te-
rorismului cere o forta de munca
flexibila care sa poata raspunde
rapid amenintarilor... lucru care
nu este compatibil cu datoria de a
negocia cu sindicatele muncii.”?
Mai devreme in acest an, oricum,
un nou Administrator al TSA a
emis o “Determinare Modificata”
care asigura resprezentarea sin-

dicala, dar doar “negocieri colec- :

tive limitate potrivite cu misiunile
extrem de delicate a TSA."® In

mod special, Determinarea exclu- :

de in mod expres o sumendenie

de subiecte cu implicatii de secu- :

ritate eradicand astfel provocarile
cu care se vor confrunta partile
atunci cand se vor ivi negocierile.

Ca rezultat al acestei Determi- -
nari, a fost condus un tur de scru- -

tin electoral secret, a fost ales un
reprezentant pentru negocierile
colective, iar pregatirile pentru

negocieri sunt in desfasurare. Re- :

cunoscand faptul ca TSA trebuie
sa ,instituie cultul colaborarii
angajatilor, lucru ce este critic

pentru misiunea ei”. Administra- :
torul Pistole a delegat de aseme- :

nea ca partile si participantii la
negocierile colective... sa urmeze

cursul de formarea al FMCS des- :

pre negocierile bazate pe interese

anterioare inceperii negocierilor” :

si ca negocierile de dupa, sa fie
facilitate de unul sau mai multi
mediatori de la FMCS.*

Inca o data, in folosirea unui
model de interventie timpurie

proactiva, FMCS lucreaza cu par- .

tile pentru a programa cursul de
formare si mandatul de facilitare
in negociere din Determinare.

PARTEA A lI-A: ALTE PRO-
GRAME S| PRACTICI DE
INTERVENTIE TIMPURIE ALE
FMCS

In acelasi ton, FMCS a creat o
varietate de programe si tehnici
de a intervene din timp pentru a

ajuta conflictele din managemen- :

tul muncii.

A. INTERVENTIA TIMPURIE IN
NEGOCIERILE COLECTIVE
FMCS revizuieste si analizea-
za in mod constant pentrua a
imbunatati continuu serviciile si
programele furnizate comunitatii

managementului in munca. Com- :
. ,Fighting terrorism demands a

parand durata unei prime sesiuni

de mediere cu durata oricarei in- :

treruperi a muncii ce i-a urmat se

poate arata ca interventia timpu-

rie FMCS joaca un rol important
in reducerea duratei intreruperii
muncii. In mod specific, FMCS a

constatat faptul atunci cand medi- :

erea are loc inainte de expirarea
contractului, duarata unei stopari
medii a muncii scade cu mai mult
de 26 de zile - de 1a 68 1a 42 - in

comparatie cu cazurile in care pri- :

ma sedinta de mediere are loc
dupa data de expirare. Cu toate
acestea, momentul implicarii
FMCS este un element important
in reducerea duratelor stoparii
muncii si logic acest lucru are
sens.

Interventia facuta mai tarziu de

FMCS este in primul rand impli- :
catie in negocierea contractului,

: Llimited collective bargaining ap

Corps, and the Marine Corps.

This joint training has been
highly acclaimed, thereby gen-
erating a demand for additional
training, especially from large
agencies with multiple bargain-
ing units. In response, the FLRA
and FMCS developed and are now
delivering a consolidated one-day
joint training program. In addi-
tion, FMCS was tasked by the Na-
tional Council on Federal Labor-
Management Relations, the entity
created to oversee the implemen-
tation of Executive Order 13522,
to develop an innovative ,train-
the-trainer” program to greatly
expand the opportunities for
training and forum development
throughout thousands of Federal
Government bargaining units.*!

2. The FMCS also recently
received another critical and
sensitive assignment relating
to collective bargaining and
federal security personnel. The
Transportation Security Admin-
istration (TSA) was created in the
wake of the 9/11 terrorist attacks
to strengthen the security of the
U.S. transportation systems while
also seeking to ensure freedom
of movement for people and
commerce. Within a year, TSA
assumed responsibility for secu-
rity at the nation’s airports and
deployed a federal workforce to
meet Congressional deadlines for
screening all commercial airline
passengers and baggage.

Despite the fact that unioniza-
tion and collective bargaining
is commonplace for other gov-
ernment security personnel, in-
cluding most state and local law
enforcement officials and other
federal security employees, on
January 8, 2003, Under Secretary
of Transportation for Security
James Loy denied Transportation
Security Officers (TSOs) collective
bargaining rights, stating that:

flexible work force that can rap-
idly respond to threats ... [which
is] not compatible with the duty to
bargain with labor unions.”** Ear-
lier this year, however, a new TSA
Administrator issued a ,Modified
Determination”  providing for
union representation, but only

propriate to the highly sensitive
mission of the TSA.”* Specifically,
the Determination expressly ex-
empts from collective bargaining
a host of defined subjects with
security implications, thereby
elevating the challenges that will
confront the parties when nego-
tiations occur.

As a result of this Determina-
tion, a secret ballot election was
conducted, a collective bargain-
ing representative was selected,

and preparations for negotia-
tions are underway. Recognizing
that TSA must ,institutionalize
the culture of collaboration and
employee engagement that is
critical to its mission[,]” Admin-
istrator Pistole also directed that
the ,parties to and participants in
collective bargaining negotiations

...attend [FMCS] joint training on

interest-based negotiation prior
to commencement of bargaining”
and that negotiations thereafter
be facilitated by one or more fa-
cilitators/mediators from the Fed-
eral Mediation and Conciliation
Service. Once again, utilizing
an early, proactive intervention
and outreach model, the FMCS is
working with the parties to sched-
ule the training and facilitated
bargaining mandated by the De-
termination.

PART II: OTHER FMCS EARLY
INTERVENTION PROGRAMS
AND PRACTICES

In a similar vein, FMCS has cre-
ated a variety of other programs
and techniques for intervening
early to help manage labor-man-
agement conflicts.

A. EARLY INTERVENTION IN
COLLECTIVE BARGAINING
NEGOTIATIONS

FMCS routinely reviews and
analyzes its work in order to con-
tinuously improve the services
and programs delivered to the
labor-management  community.
Comparing the date of a first me-
diation session with the duration
of any subsequent work stoppage
shows that early FMCS interven-
tion plays an important role in
reducing the length of the work
stoppage. Specifically, FMCS has
found that when mediation occurs
before the contract expiration
date, the duration of an average
work stoppage falls by more than
26 days—from 68 days to 42—as
compared to cases where the first
mediation session occurs after
the expiration date. Thus, the tim-
ing of the FMCS’ involvement is
an important element in reducing
the duration of work stoppages,
and logically this makes a great
deal of sense. The later FMCS
is first involved in the contract
negotiation, the more likely it is
that bargaining positions have
become entrenched and attitudes
more difficult to sway.

Mediation under our statu-
tory scheme, however, is a
voluntary process and FMCS
mediation services can be re-
quested at any time during
contract negotiations, after a
strike or lockout has begun, or
not at all. Generally, parties to
a collective-bargaining agree-
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cu atat mai mult este posibil ca
pozitiile de negociere sa fi devenit
inradacinate iar atitudinile mai
greu de stapanit.

Medierea, conform schemei
de reglementare, este, oricum,
un proces voluntar iar servici-
ile de mediere oferite de FMCS
pot fi solicitate in orice mo-
ment pe perioada negocierilor
contractului, dupa ce o greva
sau o inchidere a fabricii au
avut loc, sau chiar deloc. In ge-
neral, partile dintr-un acord de
negociere colectiva trebuie doar
sa furnizeze o instiintare Agen-
tiei cu cel putin 30 de zile inain-
te de expirarea contractului.?
Partile, cu exceptii limitate, nu
sunt obligate sa accepte me-
dierea. Din acest motiv FMCS
utilizeaza toate programele si
serviciile care ii sunt disponibi-
le pentru a pastra contactul cu
partile si pentru a le incuraja
sa foloseasca medierea. Experi-
enta arata ca partile multumite
de serviciile noastre, intr-o run-
da de negocieri, au tendinta sa
ceara runde urmatoare.

B. MEDIEREA
NEMULTUMIRILOR

Alt model de interventie tim-
purie promovat de FMCS este
medierea nemultumirilor. Majo-
ritatea acordurilor de negociere
includ o procedura de rezolvare
a nemultumirilor, care de obicei
culmineaza cu arbitrajul, daca
nemultumuirile nu sunt rezolvate
anterior. Medierea nemultumiri-
lor este un pas complet voluntar,
facut anterior arbitrajului, care
ofera o posibilitate de rezolvare
printr-o terta parte, neutra. FMCS
poate oferi mediere in cazul ne-
multumirilor ca parte a unui pro-
gram mai amplu prin care ofera
ajutor mangementului sa se con-
centreze pe interesele comune.

Mediatorii FMCS asigura acest
serviciu sectorului privat si pu-
blic avand ca scop impiedicarea
problemelor nerezolvate de inter-
pretare a contractelor sa intervina
in viitoarele negocieri contrac-
tuale. Prelungirea duratei unui
contract creste posibilitatea de a
rezolva problemele litigioase ce
apar pe durata acestuia.

FMCS vede procesul de me-
diere a nemultumirilor ca pe o
modalitate de a actualiza relatii
de management in munca, mai
bune. In timp ce FMCS nu se poa-
te implica in medierea tuturor ne-
multumirilor obisnuite, poate fi
de acord sa medieze in contextul
unei oferte de servicii complete
sau in incadrarea unui program
mai amlpu ce se afla in desfasu-
rare, in special atunci cand meca-
nismele au esuat iar disputele nu
sunt rezolvate cu promptitudine.

In aceste situatii exceptionale, :
FMCS foloseste medierea nemul- -

tumirilor pentru a ajuta partile sa
stabileasca metode mai bune de
rezolvare a conflictului.

C. DEZVOLTAREA RELATIILOR
SI FORMAREA

Dupa cum a fost discutat in
partea I de mai sus, interventia
proactiva si construirea relatiilor
sunt esentiale atunci cand partile

au de-a face cu probleme comple-

xe si incarcate emotional, cum
ar fi asigurarile de sanatate si

reforma educatiei publice. Dar in- :

vatarea partilor sa se descurce cu
conflictele de zi cu zi de la locul de
munca si cu negocieri de rutina

este o alta strategie de interven- :
tie timpurie a FMCS. Reprezen-

tantii muncii si managementului
recunosc __

adesea ca
este nevoie

dari pentru
a gestiona
probleme
mutuale.
Mediato-
rii  FMCS
asigura
programe
de formare
care ajuta
mange-
mentul
si  munca
sa-si imbu-
natateasca
relatiile, sa .

ment need only provide the
Agency with notice of a pending
contract termination at least
30 days before the expiration
of the agreement.” The parties,
except in very limited circum-
stances, are not required to ac-
cept mediation. This is why the
FMCS utilizes all the programs
and services at its disposal to
remain engaged with the par-
ties and to encourage their
use of mediation. Experience
shows that parties satisfied
with our services in one round
of bargaining tend to request it
in subsequent rounds.

B. GRIEVANCE MEDIATION

Another early intervention

model promoted by FMCS is
grievance mediation. Most col-

dezvolte tehnici de rezolvare a
problemelor si sa cultive abordari
de colaborare in negocieri.
Pentru a veni in intampinarea
acestor nevoi, FMCS ofera o gama

variata de Programe pentru For- :

marea in Dezvoltarea Relatiilor
(RDT), cum sunt cele descrise mai
jos. Dar inainte de a incepe orice
curs de formare, mediatorii FMCS
ghideaza partile printr-o evaluare
arelatiilor in management muncii
siidentifica zonele care au nevoie
de imbunatatiri. Odata ce au fost
stabilite domeniile in care este

nevoie de formare, FMCS conce- *

pe programe care sa se plieze pe
acele nevoi. Aceste programe de
formare nu doar imbunatatesc
calitatea relatiilor partilor, ci sunt

de asemenea concepute sa asi- -

gure proceduri si structuri care
sa duca la discutii si rezolvari
comune. Invatarea si practicarea
acestor abilitati duce la un loc
de munca mai competitiv si mai
productiv.

e formarea in Administarea Con- :
tractelor ajuta partile sa trans- :

forme limbajul contractual in
practica, abordind subiecte

cum ar fi construirea relatii- :
lor, definirea rolurilor liderilor, :

lective bargaining agreements
include a grievance procedure,
usually culminating in arbitra-
tion if the grievance is not settled
beforehand. Grievance mediation
is a completely voluntary step,
taken prior to arbitration, which
provides an opportunity for reso-
lution by a third-party neutral.
FMCS can offer grievance media-
tion as part of a larger program
to help labor and management
focus on their joint interests.
FMCS mediators provide this
service to the private and public
sectors with the goal of prevent-
ing unresolved contract interpre-
tation issues from spilling over
into future contract negotiations.
Lengthening the duration of a
contract increases the desirability
of resolving contentious issues
arising during its term.

FMCS views the grievance me-
diation process as a means to
fashion improved labor-manage-
ment relations. While FMCS can-
not involve itself in the mediation
of all routine grievances, it can
agree to mediate in the context of
a full-service approach or within
the framework of a larger, ongo-
ing program, especially when

grievance and arbitration mecha-
nisms have broken down and dis-
putes are not being resolved ex-
peditiously. In these exceptional
situations, FMCS uses grievance
mediation to help parties estab-
lish better methods of conflict
management and resolution.

C. RELATIONSHIP DEVELOP-
MENT AND TRAINING

As discussed in Part I above,
proactive intervention and rela-
tionship building are essential
when the parties are faced with
complex and emotionally-charged
issues, such as health care and
public education reform. But
teaching parties how to manage
conflict over day-to-day workplace
matters and routine negotiations
is another important FMCS early

Caravana Medierii Tulcea

intervention strategy. Labor and
management representatives of-
ten recognize that new approach-
es are needed to deal with mutual
problems. FMCS mediators de-
liver training programs that help
management and labor improve
their relationships, develop prob-
lem-solving techniques, and culti-
vate collaborative approaches to
bargaining.

To meet these needs, FMCS of-
fers a range of Relationship Devel-
opment and Training (RDT) pro-
grams, such as those described
below. But before beginning any
training, FMCS mediators guide
the parties through an assess-
ment of the labor-management
relationship and identify areas
needing improvement. Once the
training needs are determined,
FMCS custom designs programs
that suit these needs. These train-
ing programs not only improve
the quality of the parties’ rela-
tionships, but are also designed
to provide processes and struc-
tures conducive to joint discus-
sion and resolution. Learning and
practicing these skills leads to
more productive and competitive
workplaces.
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abilitati interpersonale si de
comunicare, si gestionarea ne-
multumirilor.

o formarea Comisiilor de Man-
gement al Muncii ajuta partile
sa dezvolte comisii care cola-
boreaza in cadrul solutiilor de
la locul de munca, cum ar fi si-
guranta, sanatatea si bunasta-
rea. Aceste programe dezvolta
abilitatile interpersonale ale
partilor prin planificarea efici-
enta, rezolvarea in grup a pro-
blemelor, aducerea de idei noi,
dinamica grupului si facilitarea
dezvoltarii abilitatilor.

® Procesul de negocieri alterna-
tive: Rezolvarea problemelor
bazate pe interese este o alter-
nativa traditionala la negocieri,
care se concentreaza pe intere-
sele ce sunt radacina proble-
mei respective. Procesul incu-
rajeaza folosirea standardelor

din partea ambelor parti in ceea
ce priveste imbunatirea relatiei

lor. Prin interventia structurale,

ambele parti identifica zone cu
probleme si dezvolta obiective ce
convin ambelor parti pentru a

rezolva problemele. O relatie re-

structurata este creata cu ajutorul

obiectivelor comune. Pasii si mo-

mentul actiunilor asupra carora
s-a cazut de acord sunt planificati
si de asemenea si timpul necesar
rezolvarii lor.

CONCLUZIE

Scopul aceste lucrari a fost sa

ofere o privire de ansamblu asu-

pra initiativelor strategice ale

FMCS in timpul conducerii mele. :
Spus mai simplu, Agentia a apro- -

bat si a pusin aplicare o abordare

timpurie, proactiva relizata pen-
tru a asista partile, printr-o varie- -

tate de formari alternative si prin

obiective in gasirea solutiilor facilitarea serviciilor in stabilirea

iar partile invata sa inlocuias-
ca abordarile traditionale de
negociere cu abordari de cola-
borare in rezolvarea probleme-
lor, prin intermediul ascultarii
active, comunicarii bazate pe
interes, dezvoltarea de idei noi
si decizii luate de comun acord.
Ocazional, FMCS se confrunta
cu situatii complet disfunctionale
unde, la baza, relatia de nego-
ciere a partilor este distrusa. In
asemenea circumstante, FMCS
ofera formari specializate Relati-
onship-By-Objective (RBO). Agen-
tia incepe prin a oferi partilor un
Jorum unde sa se angajeze in dis-
cutii sincere cu privire la motivul
deteriorarii relatiei. Programul de
reparare a relatiei se concentrea-
za apoi asupra procedurilor prin
care munca si managementul ar
putea sa lucreze functional ince-
pand cu un angajament puternic

si dezvoltarea relatiilor construc-
tive intre management st munca.
I conceptia noastra, aceasta ini- -

tiativa este in special relevanta

data fiind multitudinea si comple-

xitatea problemelor litigioase cu
care se confrunta partile in aceste

timpuri dificile din punct de ve- *

dere economic. Experienta ne-a
invatat ca interesul public este
mai bine servit acolo unde partile
isi pot adresa problemele intr-un
cadru mai informal, transparent

cu mult inainte de expirarea con-

tractului. u

GEORGE COHEN

Director Serviciul Federal de
Mediere si Conciliere
Washington, DC

o Contract Administration Train-
ing helps the parties transform
contract language into practice
by addressing subjects such as
relationship-building,  defini-
tion of leadership roles, inter-
personal and communications
skills, and grievance handling.

® Labor-Management Committee
Training helps the parties de-
velop committees that collabo-
rate on workplace solutions,
such as safety or health care
and wellness. These programs
develop the parties’ interper-
sonal skills through effective
planning, group problem solv-
ing, brainstorming, group dy-
namics, and facilitation skill
development.

o Alternative Bargaining Pro-
cesses: Interest-hased problem
solving is an alternative to tra-
ditional negotiations, which
focuses on the interests that
are the root cause of a par-
ticular problem. The process
encourages the use of objective
standards to find solutions and
the parties learn to replace tra-
ditional bargaining approaches
with collaborative approaches
to problem solving through
active listening, interest-based

communications, brainstorm-
ing, and consensus decision-
making.

On occasion, FMCS confronts
completely dysfunctional situa-
tions where, at bottom, the par-
ties’ bargaining relationship is
broken. In such circumstances,
FMCS offers highly specialized
Relationship-By-Objective  (RBO)
training. The Agency starts by of-
fering the parties a forum to en-
gage in frank ,no holds barred”
discussions ~ concerning  how
and why their relationship dete-

riorated. The relationship repair
program then concentrates on
processes by which labor and
management may work more
constructively starting with «a
strong commitment from both
parties to improve their relation-
ship. Through structured interac-
tion, both parties identify spe-
cific problem areas and develop
mutually-agreeable objectives to
address the issues. A restructured
relationship is created with mutu-
ally chosen objectives. Agreed-up-
on action steps and timetables are
planned, and timetables for their
resolution.

CONCLUSION

The purpose of this paper was
to provide an overview of the
FMCS’s strategic initiatives dur-
ing my tenure as Director. Sim-
ply put, the Agency has endorsed
and implemented a proactive
outreach approach designed to
assist parties, through a vari-
ety of alternative training and
facilitation services, in establish-
ing and developing constructive
labor-management relationships.
In our judgment, this initiative is
especially relevant given the mul-
titude of complex, contentious is-
sues that confront the parties dur-
ing these most difficult economic
times. Experience has taught us
that the public interest would be
better served were the parties to
address these issues in an infor-
mal, transparent setting far in
advance of the trauma of contract
expiration. ]

GEORGE COHEN
Director Federal Mediation
and Conciliation Service
Washington, DC
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TABELUL MEDIATORILOR ACTIVI -

Adiaconitei Ioan

Piatra Nedmt Bld. 9 Mai, bl. B11, sc.D,
ap.56, jud. Neamt

Telefon fix: 0233-241802

Mobil: 0741-548201

Adiaconitei Felicia

Piatra-Neamt, Bld. 9 Mai, bl.B11, sc.D,
ap.56, jud. Neam{

Telefon fix: 0233-232783

Mobil: 0742.524.528 Email: av_silviu__
adiaconitei@yahoo.com

Agache Genoveva

Piatra Neamt, Str. Progresului, nr. 130,
sc. A, ap. 15, “iudet Neam{

Telefon fix: 0333.801.809

Mobil: 0744.682.101 Email:
genovevalungu@yahoo.com

Agheorghesei Constantin

Pratra Neamt, Str. Mihai Viteazu, nr.9,
bLB25, sc.A, el.2, ap.11, jud. Neamt
Mobil: 0748-250.209 Email: titi.
agheorgheseil1@yahoo.com

Bloju Marius

Piatra - Neamt, Str. Mihai Eminescu,
nr.16, bLE3, parter, jud Neam{
Telefon fix/fax: 0233-224822

Mobil: 0722-259.683 Email: notar.
bloju@cscmail.ro

Branzei Adina
Piatra Neamt, Bld. Traian, bl. A1, jud.

Neamf

Telefon fix: 0433-405355
Mobil: 0745-252825 Email:
branzeiadina@yahoo.com

Ciobanu Vasile
Piatra Neamt Bld. G- ral N. Dascilescu,
nr.15, bLT1, sc.D, ap.12, jud. Neamt

Telefon fix/fax: 0235 210.797
Mobil: 0744.785.370 Email: vciobanu@
clicknet.ro

Constantinescu Daniel
Platra Neamt Bld 9 Mai,nr 17, BI B9,

Ap13,Jud N
Mobil: 0740. 016 794 24.25. Email: dan.
juridic@gmail.com

Ciobanu Constantin
Com.Alexandru cel Bun, sat Viisoara,

Md. Neamt,
obil: 0729 007990 Email: const_lex@
yahoo.com

Drigan Florin

Piatra-Neamt, Bld.Decebal, nr.3, bLE2,
et.1,ap.22, udetN amt

Mobil: 0752.396.160 Email:
florindragan2009@gmail.com

Dragoi Mariana

Piatra Neamt, Str Mihai Eminescu,
bL.39,sc. A, a

Mobil:0723 395230 Email: marysvro@
yahoo.com

Dominte Ana Daniela

Plai[r7a Neamt strIndependentei bl.A4
ap

Mobil: 0728 '601738 telefon fix: 0233
272861

Email: daniela.dominte@gmail.com

Dumitrescu Daniela

Piatra Neamt, B-dul 9 Mai, bl.B11, sc.D,
ap.59, jud.Neamt

Mobil-0753 117 122

Email: avocatdumitrescu@rdslink.ro

Filimon Gheorghe

Taégﬁ Neamt Str. Sadoveanu, nr.87,
u

Mobil: 0740 694.011 Email:
consfilimongheorghe@yahoo.com

UNIUNEA

CENTRELOR DE MEDIERE DIN ROMANIA

ASOCIATIA ,,CENTRUL DE MEDIERE NEAMT”

Piatra Neamt, Str. M. Eminescu, Bl. 33, Ap. 18
Tel.: 0233.237.876, Email: ojﬁce@medwreaneamt ro, www.mediereaneamt.ro

Gafita Lucica

Piatra Neamt, Str. Mihai Eminescu,
nr.18, bL.E10, ap.12, Neamt
Telefon fix: 0233 215530

Mobil: 0745871103 Email:
lucicagafita@yahoo.com

Gafta Corina - Daniela
Piatra Neamt, bd. Decebal, nr.84, bl.C5,
sc.A, ap.10, ]ud Neamt
Telefon fix/fax:
Mobil: 0724521369 Email:
corinagafta@yahoo.com

Isac Ramona Elena

Piatra Neamt, Str.Nufdrului, nr.6, bl.B
sc.C, ap.40, fudet Neamt

Telefon fix/fax: 0233.234.616

Mobil: 0745.451.211 Email: ramolex@
yahoo.com

Jolteag Gicuta

Piatra-Neamt, Str. Mihai Eminescu nr.
29, jud. Neam{

Punict de lucrd siin Bicaz

Telefon fix: 0233-253.615

%}ora Alexandrina

iatra Neamt, Bld. 9 Mai, bLB11, sc.D,
Ap.58, jud.Neamt

Telefon fix/fax: 0233.234.616

ora Vasile Arinel

iatra Neamt, B- dul9 bl.B11, sc.D,
ap.58, jud. Neam
Tel fix: 0233/234 616
Mobil: 0751.622.572

Lavric Andreea Miruna

Piatra Neamt, str. Mihai Eminescu,
bl.43, sc.B, ap. 18 ]ud Neamt
Mobil: 0742 041 304

Email: mirulavric@yahoo.com

Leonte Ana

Roman, str.Stefan Cel Mare, nr.246,
camera 25, jud.Neamt;

Mobil: 0766 719202 Email: Intana@
yahoo.com

Manole Vasile-Laurentiu

Piatra Neamt, B-dul. Decebal, nr.77,
BLG3, s¢.2, ap.32, jud. Neam{

Telefon fix: 0233- 2%7 876

Mobil: 0722-647.175 Email:

manolelaw@yahoo.com

Marcoci Theodor Romulus

Piatra Neamt, strada Liliacului, nr.5,
bLA4, sc.B, et.1, ap.27, jud. Neamt
Mobil: 0744281555 Email:
theodormarcoci@yahoo.com

Marica Ungureanu Mirela Elena

goman str.Libertatii bl.14 parter, jud.
mt

Mobil: 0741 072 243

Email: mir_ung_av@yahoo.com

Matasel Alina

Piatra Neamt, B-dul Decebal, nr.22,
bl.12, jud.Neamt;

Telefon fix/fax:

Mobil: 0749666403 Email:
alinamatasel@yahoo.com

Miitrescu Nicoleta

Sat Cut, Comuna Dumbrava Rosie, str.
Haiducului, nr.6, Judet Neamt
Telefon fix/fax: 0233.234.616

Mobil: 0753.021.417

Merlusea Mirela-Liusiana
Piatra-Neamt, Str.Mihai Eminescu,
.55, bl.C1, Sc.A, ap.3, judet Neamt
Telefon fix/fax; 0233.236.707
Mobil: 0744.501.434 Email:
mirmerlusca@yahoo.com

Moldovan Irina Maria

Piatra Neamt, str.Mihai Viteazu, nr.2,
bl.74, sc.B, ap.51, jud.Neamt

Mobil: 0744 589 789

Email: irina_molda@yahoo.com

Murariu Daniela

Piatra Neamt, Bld. Traian, nr.78, bL.H
sc.A, ap.4, parter, jud. Neamt
Mobil: 0745-099503 Email: ~
danielam66@yahoo.com

Musteata Luminita

Piatra Neamt, str.Lct Draghescu nr.7,
BLE 5, sc.A, a 4]ud Neamt

Mobil: 0742 5%9

Email: lumynyta22@yahoo.com

Nichifor Mihaela-Tuliana

Piatra Neamt, Str.Al. Lipusneanu,
nr.32, bl.C6, ag 34, jud. Neamt
Telefon fix: 0233-211.800 / 0233-
226.122 Fax: 0233.211.800

Mobil: 0723-24.972 / 0745-924.204
Email: mihaelanichifor@yahoo.com

0Ojog Corneliu

Piatra Nedmt Str General Dascalescu,
nr. 422, jud. N

Mobil: 0722. 284350 Email: corneliu
0jog@yahoo.com

Pilan Eugenia Diana

Piatra Neamt, Slr Mihai Eminescu,
nr.39, jud.Nea

Telefon fix: 0233 236 271 Email:
dianaapetri@yahoo.com

Plugaru Emilia

Roman, str Dobrogeanu Gherea bl.2
sc.A, ap.2, parter, jud.Neamt

Mobll 747 0610219 0740 254 219

Email: emiliaplugaru@yahoo.com

Popa Mihai-Mugurel

Roman, Str.Mihail Kogélniceanu, bl.1,
sc.B, ap.24, partcr ]u Ncamg
Telefon fix; 0233-743.

Mobil: 0721.339.485 Emall
mihaipopa75@yahoo.com

Popa Ionel

Piatra Neam, Str. Pict. N. Grigorescu,
nr. 7, bl. E13, sc B, parter, ap. 22, jud.
Neamt Telefon fix/fax: 0233.210.779

Mobil: 0742.226.485 Email: camajev.
ro@yahoo.com ntoipim@yahoo.com

Popa Dorin

Piatra Neamt, str.Maratei, nr.144,
bL.C1, ap.9, jud.Neam{

Mobil: 0740 556484 Email:
dorinsiela@yahoo.com

Popescu Ileana

Piatra Neamt, Str. Burehista, nr] bl.i2,
sc.B, ap.22, &)arter , jud. Neam

}%lefon fix: 0233-224039 Fax: 0233
Mobil: 0740-923943 Email:
ileanapopescupnt@yahoo.com

Rebei Carmen Daniela
Pmua Neamt, Str. Retezat nr.7, jud.

Mobll 0740-020.605 Email:
danielacarmenr@yahoo.com

Ruscanu Luciea - Elena

Sat Vaduri, comuna Alexandru Cel Bun,

Str. Stefan Cel Mare
Mobil: 0721 553393 Email: lus_ 64@
yahoo.com

Sabin Isabela

Piatra Neam, Str. PetruRaIes nr.16,
bLA2. scA, 604, a 4, jud. Nean!
Mobil: 0721-480. 14/ 0746-063.528
Email: isa_zavaliche@yahoo.com
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Samson Grigore

Piatra Neamt B-dul republicii nr.27 bl.
A12 sc.D, ap.4 jud.Neamt

Mobil: 0743 762601

Email: notar.samson@yahoo.com

Sandu Niculina-Ancuta

Piatra Neamt, Str.M. Emmescu nr.43,
bl. 43 sc.B, ap. 18§ Neam{

Mobil: 0745-051081/ 0722-439659
Email: ancasandu_av@yahoo.com

Sava Manuela

Piatra Neamt, B-dul 9 Mai, bl.B11, sc.D,
ap.59, jud. Neamt

Mobll 0745247861

Email: Manuela@sava.ro

Sofronia Mariana

Piatra-Neamt, Str. M1ha1 Vlteazu nr.19,
bLCL, scA, et.1, ag 1311 det Neamt
Telefon fix/fax: 0233.234

Mobil: 0740.355.654 Emall marlana.
sofronia@yahoo.com

Stogrin Petronela-Cornelia
Romqn Str.Cezar Petrescu, nr.7, jud.

Mobﬂ 0763-630.303 Email: petronela.
stogrin@yahoo.com

Soric Vasea Aurelian

Piatra Neamr, str.Liliacului, nr. 40, jud.
Neamt

Telefon fix/fax:

Mobil: 0751 211271 Email:
aureliansoric@gmail.com

Todiras Ovidiu-Ionut

Piatra Neamt, Aleea Plaiului nr.9, bl.
M, sc.C, ap.31, {ud Neam({

Fax: 0233-62051(

Mobil: 0722-427008 Email: toddy_
group@yahoo.com

Trifescu Angela

Piatra Neam(, Str. Mihai Eminescu,
nr.53, bL.C1, ap.4, jud. Neamt
Telefon fix: 0233-235254

Mobil: 0746 - 017280 Email:
namasteangela@yahoo.com

Trifescu Valentin

Piatra Neamt, Str. Mihai Eminescu,
nr53, bLCL, apA, jud. Neamt
Telefon fix: 0233-235254

Mobil: 0744-534026 Email: avocat_
trifescu@yahoo.com

Todirite Andreea

Piatra Neamt, B-dul Decebal nr.68,
bL.D5, sc.A, apS jud.Neamt;
Telefon fix/fax:

Mobil: 0724 533180 Email:
andreeatod@yahoo.com

Vernica Constantin-Adrian

Piatra Neamt, Str. M. Eminescu, bl. 41,
sc. B, ap. 13, ud Neamt

Telefon ﬁx/fax 0233-212.959

Mobil: 0744-767.919 Email: adi__
vernica@yahoo.com

Zoita Loredana

Sat Cut, com.Dumbrava Rosie, jud.
Neamt

Mobil: 0745 635 989

Email: zoitaloredana@yahoo.com
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Nume si prenume Telefon Email Nume si prenume Telefon Email

Abalagei Beatrice-Aurelia 0745350332 beatrice.abalasei@uaic.ro Karacsony Niculina 0744 903883  nkaracsony@yahoo.com
Alungulesei Gabriela gabialungulesei@yahoo.com Jenunchi Djulieta 0758 470222  medierea.conflictelor@yahoo.com
Andrei I. Corina 0749 147206  jr_corina@yahoo.com Lacatusu Ioan 0745 464424 ioan_lacatusus55@yahoo.com
Apostol Dorel 0723180388  doru.apostol@yahoo.com Leonte Ana 0766 719202  Intana@yahoo.com
Armasu Mihai-Ionut 0744 707917  notar.armasu@gmail.com Macovei Ion 0744 517934 macovei_n@yahoo.com
Arusandei Luminita 0758 905734  arusandeiluminita@yahoo.com Macovei Raluca-Mihaela 0745 698207  notarmacovei@yahoo.com
Arvinte Elena 0742092353 elena.arvinte@ice.ro Maftei Nicoleta Alina 0749 061881  alina.nicoleta_maftei@yahoo.com
Baciu Simona Camelia 0721453148  simona.baciu@roph.ro Mates Alina-Irina 0751 332165  cucos_alina@yahoo.com
Berzentu Emil berzentu_emil@yahoo.com Mirgirint Elena Adriana lOn2[31272135 (R argarint@ice.ro
Bran Liviu-Gabriel 0744 266428  office@liviubran.ro
Briditanu Valeriu-Tulian 0740071085 valbrada@yahoo.com Mihalescu Constantin 0745310709 constantin_mihalescu@yahoo.com
Buiciuc Daniel-Toan 0742 852250  buiciucdaniel@yahoo.com Mocrei Alexandra 0722418579 _alewandra_mocrei@yahoo.com
Buiciue Laura-Magdalena 0742 146982  buiciuc_laura@yahoo.com MOGEGalCEMiTT 07423670527 misumocraGyafioo fr
Buraga Alexandru 0744 169748  buraga.alexandru@yahoo.com lucen st i ilivie iy WG i T
Gaia Olga 0720684113 _caiaolga@yahoo.com Muscalu Cecilia 0757 518146  sarahdanaster@yahoo.com
Carare Adriana 0751036323 adrianacarare@yahoo.com Nica-Bujor Laura Mihaela 0744 575204  mih_nyc@yahoo.com
Cauc Florentin 0721 246308  caucflorentin@yahoo.com Ochiros Mara - Cleopatra 0722893381 "1 %g%z%jg lzg;)ncom,
Carligeanu Cristina 0740 681336  cristinacarligeanu@yahoo.com Pitligici Gaby 0232321109  patlagicagaby@yahoo.com
Chelariu Romeo - Gabriel 0752 444490  gabriel_chelariu@yahoo.com Penciuc Daniel Ovidiu 0729 225555 dpenciuc@qgmail.com
Chelariu Ioan 0745 794321 ionut_chelaru2000@yahoo.com Petcu Georgeta 0746 370085 mediator_petcu@yahoo.com
Chelariu Romeu 8;28 %2%2 romeochelaru2007@yahoo.com Petrisor Mihai Bogdan 0740244091 _ bogdan_mp@yahoo.com
Chiba Adrian 0745861052 chiba_avocati@yahoo.it Popescu Lorena 0744549239  neagupopescu@yahoo.com
Ciobanu Luminita-Anisoara 0744560144 anaarmy@yahoo.com EOrAICOMAGH 2 O T 1 L i)
Coste Stefan 0746263600  mediatorcoste@gmail.com Prepeliti Maria 075U GHEEEY il s iy
Creangalon 0731 900219 ¢j__creangaion@yahoo.com Rizusi Raluca 0745 374167  notarraluca@yahoo.com
Daniili Dorin Lucian 0735551505 hutjingan@yahoo.com [y i I i
Dimitriu Ina 0745594934 inadimitriu@yahoo.com [ o] @i By W7 PSS e OG0
Dobre Traian 0722613360 tdobre@comatis.ro Rusu Irina-Ioana 0744 586306  irina_ioana_rusu@yahoo.com
Doroftei Adrian 0722 224502 adrian_avocai@yahoo.com Samson Isabela Monalisa 0760955593 isabela_samson@yahoo.com
Drigan Tulia 0744 507279 dragan_iulia@yahoo.com Simiuc Lacramioara 0740491214 5;%%5%&%3?;%“1 1o
Drimba Lucian 0788 310548  Cab_av_drimbakucian@yahoo.com Spoialid Gheorghe 0741 172272 spoiala_gheorghe@yahoo.com
Florea Sorin Constantin 0745 453257 _av_sorinflorea@yahoo.com Stan Doina Daniela 0751011119  doinadanielastan@gmail.com
Focsa Petru 0767358580 _petrufocsa@yahoo.com Stogrin Petronela-Cornelia 0763 630303  petronela.stogrin@yahoo.com
Gheorghiu Mircea Raoul 0784242232  mircea_ghe84@yahoo.com Serban Riducu 0723278305  severe39@yahoo.com
Ghiga Vasile 0744 594114 vasile.ghiga@mediatorulmeu.ro Sindili Gina-Manuela 0752011392  gina.sindila@is.onre.ro
Gradinariu Gheorghe-Liviu 0744 569819 liviugradinariu@yahoo.com Stefan Liliana 0740 808596  stefanliliana@gmail.com
Grosu Constantin-Vasile 0746 225827  engpuiugrosu@yahoo.com Tanasi Ionut-Ciprian 0744 777608 ionut.tanasa@mediatorulmeu.ro
Grumizescu Neculai 0741966 312 nicu_grum@yahoo.com Tanasi Oana 0745 345692 _oana.tanasa@mediatorulmeu.ro
Horga Roxana-Alice 0742 137500  roxanahorga@yahoo.com Ticu Toan 0729995810  ticu_ioan@yahoo.com
Huzum Ana-Maria 0757 094082  anapopadiuc@yahoo.com
Tacob Irina 0722414042 iacoz.zzw@gniyﬁ. com S Alrsartra 0740363691 _ secretar:office@yahoo.com
Ichim Bogdan 0753880366  srl_bogdan@yahoo.com Tuduran Marian tudoranm@yahoo.com
Tonescu Mihaela 0744760938  ionescu_office@yahoo.ca Vernica Lacramioara 0734885590 _ Lvernica@icc.ro

Zamfirescu Adrian 0742 624223  adezamfirescu@yahoo.com

ISSN 2069-1378 10,00 LEI




