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Fondata de FMMM in octombrie 2010, este singura revista
profesionala de mediere din Europa. Tiparita lunar, se distribuie
gratuit in peste 100 de locatii in Romania (organizatii profesionale
ale mediatorilor, instante de judecata, primarii, universitati,
Biblioteca Centrala Universitard, Institutul National de Magistratura,
Consiliul Superior al Magistraturii, Ministerul Justitiei s.a.m.d.),
precum si cétre organizatii internationale de ADR din Marea Britanie,
Belgia, Olanda, Franta si S.U.A. Incepand cu numarul 6 din anul I,
luna martie 2011, apare in editie bilingva, roména-engleza.

Scoala de Formare in Mediere Mugur Mitroi
multumeste colaboratorilor revistei
si asigura cititorii de continuarea aparitiilor de calitate.

office@mediereatehnicasiarta.ro
www.mediereatehnicasiarta.ro

Established by FMMM Romania Mediation Training School in October
2010, the only professional mediation magazine in Europe. With monthly
issues, it is spread for free in over 100 locations in Romania
(professional organizations of mediators, court rooms, city halls,
universities, University Central Library, National Magistracy Institute,
Magistracy Superior Council, Ministry of Justice a.0.) as well as in
international ADR institutions in Great Britain, Belgium, Holland, France
and the US. Starting the 6th issue released in March 2001, the magazine
becomes bilingual, Romanian and English.

FMMM Romania Mediation Training School
thanks the collaborators of the magazine
and assures the readers on the following qualitative issues.
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SCOALA DE FORMARE IN MEDIERE MUGUR MITROI este certificaté de
organizatii de referinta din domeniul ADR: Federal Mediation and
Conciliation Service, Washington DC, S.U.A. si The Lord Slynn of
Hadley European Law Foundation Londra, Marea Britanie.

Scoala organizeaza cursuri de formare initiala a mediatorilor,
autorizate de Consiliul de Mediere din Roménia in baza legii nr.
192/2006 privind medierea. Cursul cu durata de 80 de ore se
desfasoara pe parcursul a 2 saptamani; participantii primesc la
inceputul cursului kit-ul complet ce contine: manualul cursantului pe
suport de héartie, formatul electronic al cursului, modelul de formula-
ristica necesar desfasurarii profesiei de mediator si cele doua aparitii
editoriale “Ghidul Mediatorului Profesionist” si ,Mediere si Conflict”
(autor Mugur Bogdan Mitroi).

Scoala desfasoara, de asemenea, cursuri de tehnici avansate in
mediere cu urmatoarele teme: Managementul Conflictului, Comunica-
re pentru Practica Medierii, Elemente Esentiale de Drept Necesare
Mediatorului. Cursurile sunt acreditate de Consiliul de Mediere din
Roménia cu 16 ore de formare continua.

Colaborarea cu organizatiile internationale ADR s-a materializat in
organizarea de cursuri de tehnici avansate in mediere cu participarea
unor traineri recunoscuti in domeniu precum Eileen B. Hoffman, Linda
I. Lazarus, Sir Henry Brooke, Paul Randolph, Spenser Hilliard.
Certificarile acordate de Federal Mediation and Conciliation Service
si The Lord Slynn of Hadley European Law Foundation formatorilor
scolii si cursurilor organizate de aceasta asigura posibilitatea
mediatorilor de a se autoriza atat in Europa, cat si in S.U.A., pregati-
. rea acestora fiind acreditata la standarde internationale.

In domeniul de Training organizational — instrumente de manage-
ment, FMMM dezvolta programe personalizate, subsumate eficientei
manageriale si realizérii obiectivelor de business. Programele
propuse antreneaza aceste competente necesare intr-un mod practic
si aplicat: Managementul conflictului; Dinamica disputelor. Proceduri
de evaluare si gestionare; Comunicare de business.

office@fmmm.ro
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SCOALA DE FORMARE IN MEDIERE MUGUR MITROI is certified by
landmark organizations in ADR area: Federal Mediation and Concilia-
tion Service, Washington DC, USA and The Lord Slynn of Hadley
European Law Foundation London, Great Britain.

The school organizes courses for initial training of mediators,
authorized by the Mediation Council in Romania based on law
192/2006 on mediation. The course that lasts 80 hours is spread over
a period of 2 weeks; the participants receive at the beginning of the
classes the complete kit comprising: the written manual for the
attendee, the electronic version of the course, the model of docu-
ments necessary for practicing the mediator profession and the two
volumes: “The Guidebook of Professional Mediator” and ,,Mediation
and Conflict” (written by Mugur Bogdan Mitroi).

The School also provides courses on advanced techniques in
mediation, with the following topics: conflict management, communi-
cation for mediation practice, essential law elements necessary for a
mediator. The courses are accredited by the Mediation Council in
Romania with 16 hours of continuous training.

The collaboration with international ADR organizations materialized in
the configuration of courses on advanced mediation techniques, with the
participation of famous trainers in the field, such as Eileen B.Hoffman,
Linda I. Lazarus, Sir Henry Brooke, Paul Randolph, Spenser Hilliard.
Certifications granted by the Federal Mediation and Conciliation
Service and The Lord Slynn of Hadley European Law Foundation to
School’s trainers and to courses organized by it give the mediators
the chance to become certified both in Europe and in the US, their
training being accredited at international standards.

In organizational training—management instruments, FMMM develops
customized programs, falling into managerial efficiency and achiev-
ing business targets. The programs proposed teach these necessary
components in a practical and applied manner: conflict management,
dispute dynamics, evaluation and management dynamics; business
communication.

office@fmmm.ro
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MEDIEREA S| ROLUL AVOCATULUI
IN MEDIERE

..............................

and am auzit prima data de
C mediere, in anul 2005, lu-

cram ca si avocat, profesie
pe care mi-o exercit si in prezent,
pe langa profesia de mediator.

Mi se parea ciudat ca per-
soanele aflate in conflict sa nu
mearga la o instanta de judecata
si sa aiba verdictul unui judecator,
ci sa stea impreuna cu o a treia
persoana neutra pentru a incerca
sa solutioneze disputa in afara
instantei. Cu toate acestea, prima
mea experienta
in domeniul me-
dierii, ca avocat
al paratului intr-o
disputa comercia-
la, a demonstrat
cat de puternica
este aceasta pro-
cedura a medierii
in care partile
trebuie sa-si ana-
lizeze partile tari
si pe cele slabe
si in care partile
au posibilitatea
de a-si rezolva
disputa in afara
instantei, intr-un
mod foarte prac-
tic.

............................

clientul sau pe care le-ar avea

in fata instantei de judecata, :

asigurandu-se astfel ca partii pe

care o reprezinta nu ii sunt incal- :

cate drepturile, indrumand-o in

sensul ocrotirii intereselor sale.
In momentul in care partile au

ajuns la o intelegere cu privire la

solutia pe care urmeaza a fi aleasa, *

avocatul impreuna cu mediatorul
redacteaza acordul partilor astfel

incat solutia aleasa sa fie in concor-

danta cu prevederile in vigoare.

Caravana Medierii Bruxelles, mai 2012

g

MEDIATION AND THE LAWYER’S
ROLE IN MEDIATION

..............................

hen I first heard about
\N mediation in 2005 I was

working as a lawyer, a
profession that I exercise at pre-
sent too, besides the mediator
profession.

It seemed strange that people
in conflict would not go to court
and have the verdict of a judge,
but they were staying together,
with a neutral third person, to try
to settle the dispute out of court.
However my first experience

............................

Starting from the idea that, in
order to have a mediation, there
has to be a conflict, a conflict that
in our country can only be solved
by a court, the lawyer must real-
ize the customer’s benefits that
are brought by mediation of the
conflict.

The lawyer’s role in media-
tion begins even before the
mediation procedure. The law-
yer is the one who knows and
can explain to the conflicting
parties the
duration of
a trial, the
stress faced
by the par-
ties, the
costs of a
trial  (court
fees, expert
fees), as
well as the
solutions
given by the
court. The
| lawyer s
the one who
can explain
to the par-
ties that the
conflict can

Am fost forma-
ta ca mediator in anul 2005, in
timp ce eram avocat. Primele me-
dieri au fost in cauze civile si mi-
am dat seama cat de importanta
este procedura medierii si ce rol
are si avocatul in mediere.

Pornind de la ideea ca, pentru
a exista mediere, este nevoie de
a exista un conflict, conflict care
care in realitatea din tara noas-
tra nu poate fi rezolvat decat de
catre o instanta judecatoreasca,
avocatul trebuie sa constientizeze
clientilor avantajele pe care le
reprezinta medierea in cadrul
conflictelor.

Rolul avocatului in mediere
incepe chiar dinainte de proce-
dura medierii. Avocatul este cel
care stie si poate explica partilor
aflate in conflict cat poate dura
un proces, stresul la care sunt
supuse partile, costurile unui

proces (taxe de timbru, onorariile |

expertilor), precum si solutiile
date de instanta de judecata. Avo-
catul este cel care poate explica

partilor ca, in cadrul medierii, |
conflictul poate fi rezolvat intr- |

un timp mult mai scurt decat un
proces clasic, si, ceea ce este
foarte important, si cu obtinerea
unor solutii alese de catre partile
aflate in conflict.

In cadrul medierii, avoca-
tul are acelasi obligatii fata de

De asemenea avocatul poate
asista clientul dupa incheierea

acordului intre parti, in fata ins-
tantei de judecata, in fata notaru- :

lui, astfel incat invoiala partilor
sa fie concretizata din punct de
vedere al legilor in vigoare.

Fara ca prezenta avocatului sa

fie obligatorie, in cadrul medierii, :
aceasta este mult mai oportuna, :

datorita avantajelor pe care le ofera

asistarea partilor, de catre o per- :

soana de specialitate juridica.  m

LUCIA TINTE
Av. Mediator

in mediation, as a defendant’s
lawyer in a commercial dispute,
showed how powerful this proce-
dure of mediation is, procedure in
which the parties have to analyze
their strengths and weaknesses
and in which the parties are able
to settle the dispute out of court,
in a very practical way.

I took the mediator’s training
course in 2005, while I was still a
lawyer. The first mediations were
in civil cases and T realized how
important the mediation proce-
dure is and also the attorney’s
role in the mediation process.

be solved in
a much shorter time than a tradi-
tional process, and what is very
important, they can obtain solu-
tions chosen by the parties of the
conflict.

In mediation, the lawyer has
the same obligations to the cli-
ent as he has before the court,
thus ensuring that the rights of
the party he represents are not
infringed, directing it in terms of
protecting its interests.

When the parties reached an
agreement on the solution to be
chosen, a lawyer draws up the
agreement of the parties with the
mediator, so the solution chosen
is consistent with the legal provi-
sions in force.

The lawyer can also assist the
customer after the agreement
between the parties, before
the court, in front of a notary
public, so that the parties’ bar-
gain is materialized in terms of
law.

Even though a lawyer’s pres-
ence is not mandatory in the me-
diation, it is opportune due to the
benefits they offer in assisting the
parties, as a person with a legal
specialization. =

LUCIA TINTE
Lawyer-Mediator
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GEMME (GRUPUL MAGISTRATILOR EUROPENI CARE SUSTIN
MEDIEREA) - SECTIUNEA ROMANA

PUNCT DE VEDERE IN LEGATURA
CU INTRODUGEREA OBLIGATIVITATII
MEDIERII IN ANUMITE LITIGI

..............................

e plan european, dupa serie
P de incercari de a incuraja re-

curgerea la mijloacele alter-
native de solutionare a litigiilor
prin emiterea unor Recomandari
si Avize, s-a facut un nou pas in
aceastd directie odatd cu adop-
tarea Directivei 2008/52/CE a
Parlamentului European si a
Consiliului, ce are ca obiectiv fa-
cilitarea accesului la solutionarea
alternativa a litigiilor si promova-
rea solutiondrii pe cale amiabild
a acestora, prin incurajarea utili-
zdrii medierii si asigurarea unei
relatii echilibrate intre mediere si
procedurile judiciare.

Inconvenientul major al acestui
act normativ european il constituie
faptul cd dispozitiile sale se aplicd
doar in cazul litigiilor transfron-
taliere, in materie civild si comer-
ciald, cu exceptia drepturilor si
obligatiilor de care partile nu pot
dispune, in conformitate cu legis-
latia aplicabild corespunzatoare

Este adevirat cd statele mem-
bre nu sunt impiedicate sa adopte
aceleasi dispozitii in legea interna,
nsa acest lucru depinde exclusiv
de ,vointa i initiativa statala”.

De asemenea, Directiva nu in-
clude vreo normd care sd permita
instituirea obligativitatii medierii
pentru anumite tipuri de litigii,
prevazand doar ¢ nu aduce atin-
gere legislatiei nationale in teme-
iul careia recurgerea la mediere
este obligatorie sau face obiectul
unor stimulente sau sanctiuni, cu
conditia ca o astfel de legislatie sd
nu impiedice partile sa isi exerci-
te dreptul de acces la justitie.

Se observd ca, desi statele
membre al Uniunii Buropene au
transpus prevederile Directivei,
nu se constatd o apetentd a justi-
tiabililor pentru solutionarea con-
flictelor in care sunt angrenati cu
ajutorul mijloacelor alternative
(mediere, negociere etc). Dimpo-
triva, in ntreg spatiul Uniunii, si
in special in tarile din sud-estul
Europei, se inregistreaza o creste-
re a numdrului de cauze pe rolul
instantelor, precum si o scadere
a gradului de satisfactie a justi-
tiabililor in ceea ce priveste cele-
ritatea cu care sunt solutionate
litigiile si chiar calitatea solutiilor.

Avand in vedere esecul siste-
mului judiciar institutionalizat de

............................

a face fatd multitudinii de cauze

cu care se confrunta, precum si li- :

mitele si inconvenientele pe care

le implica un litigiu judiciar (pro- :

ceduri formaliste, terminologie

specific, durata si solutie impre- :

vizibile), s-a tncercat de-a lungul
timpului sd se creeze modalitati

alternative de rezolvare a litigiilor. :
Printre acestea, enumerdm: ne- :
gocierea, facilitarea, concilierea, :
medierea, arbitrajul. Dintre toate, :

medierea a cipatat reglementare
legala atét la nivel comunitar, cat
si national.

Este cunoscut si acceptat in
ntreaga lume faptul cd medierea

este o metodd eficientd de soluti-

onare a disputelor. Aceasta poate

conduce la o rezolvare cu celerita- *

te a litigiilor, intrucat nu se mai
impune respectarea procedurii

formaliste si anevoioase regle- :

mentate de Codul de Procedurd

Civila (acordarea de termene pen- -

tru a se lua cunostinta de actele

procesuale, audierea de martori, :

luarea de interogatorii partilor

sau administrarea probei cu ex- :

pertiza, care poate dura luni/ani

de zile). Ca o consecintd a reduce- :

rii timpului necesar solutionarii

cauzei, se vor diminua si cheltu- :

ielile pe care le implicd un proces
in instantd.

Nu in ultimul rdnd, procesul
medierii poate ajuta ca partile

sd gaseascd solutia care sd sati- :

sfacd nevoile si interesele reale
ale acestora, niciuna dintre ele
nepierzand totul. Pértile trebuie

sd constientizeze faptul cd recur- :
gerea la interventia instantei pre- :

zintd riscuri, in sensul ca partea

poate cheltui timp, bani si ener- :
gie fard a castiga nimic (este si- :

tuatia respingerii actiunii) sau sa
obtind o solutie nesatisfdcdtoare
(in cazul admiterii Tn parte a unui

capdt, dar care nu implineste in- :

teresele partii).

In sfarsit, recurgerea la medie- :

re ajutd la scdderea numérului de
cauze aflate pe rolul instantelor si

la reducerea cheltuielilor judicia-

re atdt pentru partile implicate in
proces, cat si pentru instante.

Din aceastd perspectivd, insti- :

tuirea caracterului obligatoriu al

procedurii medierii in anumite li-

tigii este pasul urmator ce poate fi

facut la nivelul Uniunii Europene, :

./\.

GEMME

GEMME ( THE GROUP OF EUROPEAN MAGISTRATES THAT SUPPORT
MEDIATION) - ROMANIAN SECTION

STANDPOINT REGARDING THE IN-
TRODUCTION OF MANDATORY ME-
DIATION IN CERTAIN LITIGATIONS

..............................

n Europe, after several at-

tempts to encourage the use

of alternative means of dispute
settlement by issuing recommen-
dations and opinions, another
step was made in this direction
with the adoption of Directive
2008/52/EC of the European
Parliament and Council, which
aims to facilitate access to alter-
native dispute resolution and
promote amicable settlement by
encouraging the use of mediation
and ensuring a balanced relation-
ship between mediation and judi-
cial proceedings.

The major drawback of this
European bill is that its provi-
sions apply only to cross-border
disputes in civil and commercial
matters, except the rights and ob-
ligations of which the parties may
not order, in accordance with rel-
evant applicable legislation.

It is true that Member States
are not prevented from adopt-
ing the same provisions in the
domestic law, but this depends
exclusively on the “will and initia-
tive of the state”.

The Directive also does not in-
clude any provision to allow the
establishment of mandatory me-
diation for certain types of litiga-
tion, stipulating only that it does
not impeach the national legisla-
tion which imposes the compulso-
ry use of mediation or incentives
or penalties, provided that such
legislation does not prevent par-
ties from exercising their right of
access to justice.

It can be noted that, although
Member States have transposed
the provisions of EU Directive,
there is not a propensity of in-
dividuals to resolve the conflicts
that they are involved in by alter-
native means (mediation, negotia-
tion, etc.). Conversely, in the en-
tire Union, and particularly in the
South-Eastern countries in Eu-
rope, there is an increase in the
number of cases in courts, and
a decrease in the satisfaction of
litigants regarding the speed with
which disputes are resolved and
even the quality of the solutions.

Given the failure of institution-
alized judicial system to cope with
the multitude of cases encoun-
tered and also to the limits and

............................

disadvantages involved in a legal
dispute (formalistic procedures,
specific terminology, duration
and unpredictable solution), it
has been tried for a long time to
create alternative ways of resolv-
ing disputes. Among them are:
negotiation, facilitation, concilia-
tion, mediation, arbitration. Of all
these, mediation has legal regula-
tions in the EU and, as well, on a
national level.

It is known and accepted world-
wide that mediation is an effec-
tive method of dispute resolution.
This can lead to a prompt resolu-
tion of disputes, since the formal-
istic and cumbersome procedure
governed by Code of Civil Proce-
dure is no longer needed (provid-
ing Court terms to take notice of
documents, witnesses’ examina-
tion, parties or administration
interrogations, expertise, which
can take months / years). As a con-
sequence _—
of reducing
the  time
required
to settle a
case, the
costs in-
volved are
reduced
in  oppo-
sition  to
those of a
court case.

Last but
not least,
mediation
can  help
the  par-
ties find a
solution
to meet
their
real
needs
and inter-
ests, none [@#
of them (22 %
losing  eve-
rything.
Parties
should be
aware  of
the  risk
involved g
when  us- &
ing court
interven-
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avand in vedere cd vointa statelor,
in aceastd directie, este indecisa.
Astfel, in litigiile evaluabile
sau neevaluabile in bani din do-
meniul comercial (inclusiv cele
care vizeazd prejudiciile pentru
imaginea sau bunul renume al
unei societiti), in cazul conflic-
telor din domeniul protectiei con-
sumatorilor, cAnd consumatorul
invoca existenta unui prejudiciu
ca urmare a achizitiondrii unor
produse sau servicii defectuoase,
a nerespectdrii clauzelor contrac-
tuale ori a garantiilor acordate, a
existentei unor clauze abuzive cu-
prinse in contractele incheiate in-

vitdmat, intrucat partea poate fi
insotitd la sesiunea de mediere
de orice persoand, inclusiv de
un avocat, aspect recomandat
atat de catre mediatori, cat si de
catre instantd, avand in vedere ca
mediatorul nu poate oferi sfaturi

juridice, precum si faptul ci inte-
legerea partilor trebuie sa respec- :
te dispozitiile imperative ale legii. :

Este necesar a preciza ca aceastd
procedurd (inclusiv asistenta din

partea unui avocat) nu presupu- -

ne cheltuieli exagerate, intrucét

lucrurile trebuie privite in ansam- :

blu. 0 procedura in fata instantei

(fond, apel, recurs), in care even- :

tion, meaning that the party may
spend time, money and energy
without gaining anything (is the
situation in which the action is
rejected) or to obtain a non-satis-
factory solution (for admission of
only a part of an action, but not
fulfilling the party’s interests).
Finally, mediation helps de-
crease the workload of the courts
and reduce legal costs for both par-
ties to the process and the courts.
From this perspective, the es-
tablishment of hinding mediation
procedure in certain litigation
is the next step that can be done
at the EU’s level, since the states’

who best know their needs and
interests, are able to find the best
solution, thus avoiding a situation
where, although the court takes a
decision, it does not meet their
needs, since they do not present
their needs to the judge (either
because of their confidentiality or
other reasons) on one hand, and
on the other hand the judge can-
not decide outside the stringent
limits of the law, choosing from a
limited number of solutions.

Also, this procedure would
not constitute obstruction of
the right of access to court, be-
cause in the event of failure or

tre consumatori
si agentii econo-
mici, ori a incal-
carii altor drep-
turi  prevazute
de legislatia na-
tionald sau a
Uniunii  Euro-
pene in dome-
niul  protectiei
consumatorilor,
in materia liti-
giilor de dreptul
familiei  care
implicd dreptu-
rile si obligatiile
périntilor  fata
de copii minori,
in cauzele de
malpraxis, in
litigiile de mun- |
cd ce vizeazd |
concedierile, in
litigiile locative, in litigiile civile a
cdror valoare este sub 3000 euro
s-ar impune parcurgerea obligato-
rie a procedurii medierii.
Justificare: Procedura medie-
rii este o modalitate de Tnfdptuire
a justitiei, care implica cheltuieli
totale mai scdzute atit pentru
parli, cat si pentru stat, Intrucat
durata de solutionare este mai
micd. Aceste litigii au un profund
caracter privat, astfel incat par-
tile, care fsi cunosc cel mai bine
nevoile si interesele, au posibili-
tatea de a-si géisi solutia cea mai
potrivitd, evitindu-se astfel situa-
tiain care, desi instanta pronunta
o hotdrare, aceasta si nu satisfa-
cd nevoile partilor, Intrucat jude-
catorului nu 1i sunt prezentate
toate elementele conflictului (fie
datorita caracterului confidential
al acestora, fie din alte motive)
pe de o parte, iar pe de altd parte
acesta nu poate decide decét in
limitele riguroase ale legii, din-
tr-un numar limitat de solutii. De
asemenea, aceastd procedurd nu
ar fnsemna o obstructionare a
dreptului de acces la instanta, de-
oarece, In situatia unei in;eiegeri
partiale sau a esecului, partea in-
teresatd se poate adresa instantei.
Totodatd, nici dreptul la asistenta
judiciara profesionistd nu este

tual trebuie administrata si proba
cu expertiza, este cu mult mai
costisitoare. In litigiile minore se
ajunge la o situatie absurda, in

care costul procesului (atat pen- :

tru parte, cat si pentru stat) este

cu mult mai mare decat cuantu- :

mul pretentiilor si miza litigiului.

Ca exemple de sisteme de drept,

in care procedura medierii este

obligatorie, avem in vedere Fran- :

ta si Olanda (in materia dreptului

familiei), Argentina, (in toate ma- :

teriile), Marea Britanie (in mod
indirect, existind reglementarea

ca persoana care refuzd sa apele- :
ze lamediere, In mod nerezonabil,
la sfarsitul procesului, va fi obli- :

gatd sa suporte cheltuielile de
judecata facute de stat).

In situatia in care se instituie
caracterul obligatoriu al medierii
(ca procedura prealabila sesizirii
instantei), este necesar adoptarea

unui sistem de facilitare a accesu-
lui unei persoane fizice sau juridi- -

ce la aceastd procedurd, in cazul
in care mijloacele financiare nu

1i permit sd se adreseze unui me-

diator. Astfel, in legislati statelor
membre, trebuie sa se stipuleze

si 0 altd forma de acordare a aju-

torului public judiciar, si anume
plata onorariului mediatorului.
Justificare: O persoana fizica

will, in this direction, is undecided.

Thus, in cases that can be or
not rated in money from the
commercial sector (including
those regarding damage to
the image or reputation of a
company), in case of consumer
disputes when the consumer in-
vokes the existence of injury fol-
lowing the acquisition of products
or poor services, the contract fail-
ure or guarantees granted, the ex-
istence of unfair terms contained
in contracts between consumers
and businesses, or other viola-
tion of rights under national or
EU law that concerns the field of
consumer’s protection, matters
of family law, disputes involving
rights and obligations of parents
to minor children, in cases of
malpractice, employment dis-
putes that aim layoffs, in prop-
erty disputes, in civil disputes
whose value is less than 3000
euro would require mandatory
completion of the mediation
procedure.

Justification: Mediation is a
form of justice, which implies low-
er total costs for the parties and
for the government as well, where-
as the duration of settlement is
less. These disputes have a deeply
private character, so that parties

partial  agree-
ment, the inter-
ested party may
appeal.  How-
ever, the right
to legal profes-
sional aid isn’t
affected be-
cause the party
can be accom-
panied at the
mediation  ses-
sion by any per-
son, including a
lawyer, aspect
i recommended
& by both the
mediator and
the court, since
the  mediator
cannot provide
legal advice and
as well the fact
that the agreement of the parties
must comply with the mandatory
provisions of law.

It is necessary to specify that
this procedure (including assis-
tance from a lawyer) does not
mean overspending, as things
should be viewed as a whole. A
proceeding before the court (first
instance, second instance, ap-
peal), in which test expertise may
have to be administered, is more
expensive. In small claims reach-
ing an absurd situation, the cost
of the process (both for the part
and for the government) is far
greater than the amount of claims
and litigation stakes.

As for examples of systems of
law, in which the mediation pro-
cedure is required, we consider
France and the Netherlands (in
family law), Argentina (in all sub-
jects), United Kingdom (indirectly,
with the regulation that a person
who refuses to call mediation, un-
reasonably, upon finalization, will
be made to bear the costs of the
process made by the state).

In the case in which mediation
will be instituted as mandatory
(as prior procedure to the court),
it is necessary to adopt a system
to facilitate the access of a physi-
cal or legal person to this proce-
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sau juridicd care nu dispune de
mijloace financiare suficiente si
care ar fi indrituita si solicite scu-
tirea totala sau partiala de plata
taxei judiciare de timbru sau asis-
tentd judiciard din oficiu nu ar
putea avea acces la aceastd moda-
litate de solutionare a conflictului,
atat timp ct va trebui s suporte
costurile. Din perspectiva acestei
persoane, solutionarea litigiului
prin intermediul instantelor este
mai ieftind, astfel incat nu va ape-
la niciodata la mediere. Pe de altd
parte, pentru stat, declansarea
mecanismului judiciar este mai
costisitoare decat ,subventiona-
rea” onorariului mediatorului si
eventual al avocatului din oficiu
(de care partea ar putea beneficia,
la cerere), intrucit procesul in
fata instantei presupune punerea
in miscare a unui intreg aparat
judiciar (judecator, personal auxi-
liar, costurile inevitabile legate de
existenta pe rol a unui dosar - ci-
tatii, adrese, rechizite, intrefinere
ete.-), fiind de notorietate relatia
de proportionalitate dintre dura-
ta si costuri (cu cat durata proce-
sului e mai lungé cu atat mai mari
vor fi costurile). Acest sistem de
asistenta existd si in alte state ale
Uniunii Europene, cum ar fi Olan-
da, Franta.

De asemenea, pentru a se da o
eficienta reala eventualului acord
la care partile ar ajunge, este ne-
cesar a se reglementa si efectele
judiciare ale acestuia. Astfel, pen-
tru a capdta fortd executorie si a
deveni titlul executoriu, este ne-
cesar ca acordul sa fie incuviinat
de instantd sau autentificat de un
notar, urmand ca partea sa tnde-

-

plineasca formalitatile previzute

de legislatia nationald pentru de- :

clangarea executdrii silite.

In paralel, ar fi oportun regle-

mentarea unui onorariu notarial

fix pentru autentificarea acordu-

rilor neevaluabile in bani, iar n
cazul celor evaluabile in bani a
unui onorariu procentual fix. Sub

aspectul taxei judiciare de timbru,

ar trebui introdusd o taxa fixd
pentru solutionarea cererilor de a
se lua act de acordul de mediere
incheiat inainte de declansarea

procesului. In cazul in care acor- :

dul se realizeazd pe parcursul

procesului judiciar, se poate pre- *

vedea restituirea proportionald a
taxei judiciare.

Totodatd, ar trebui reglementa- :

td procedura in situatia sesizarii
instantei cu cererea de a se lua

act de acordul de mediere extra- :
judiciar. Astfel, daca acordul se in- :

cheie tnainte de declansarea unui
proces in fata instantelor, partea

interesatd poate sesiza instanta, :

ce ar fi competentd sd solutioneze
litigiul pe fond, si care, in cadrul

unei proceduri necontencioase, :
in camera de consiliu, cu prezen- :
ta obligatorie a tuturor persoane- :

lor pérti ale intelegerii, va verifica
legalitatea acordului, pe baza
actelor pe care se intemeiazd si

va pronunta o hotdrare de expe- :

dient. In cazul in care se respinge

cererea de a se lua act de acord, :
instanta se pronuntd prin hotd- ;

rare, ce poate fi atacatd doar cu o
singura cale de atac. n

ANA MARIA LUCIA ZAHARIA

Reprezentant GEMME -

Secfiunea romand
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in instanta) in rezolvarea dispute- :

lor in Italia si Belgia

dure, if their financial means do
not allow it to approach a me-
diator. Thus, in the legislation of
Member States, another form of
public legal aid must be stipulat-
ed, namely payment of mediator
fees.

Justification: A natural or legal
person who does not have suffi-
cient funds and would be entitled
to seek full or partial exemption
of court fee stamp or seek free
legal aid, would not have access
to this way of conflict resolution,
as long as they have to bear the
costs. From this person’s per-
spective the dispute resolution
through the courts is cheaper, so
they will never go to a mediator.
On the other hand, for the state,
triggering the judicial mechanism
is more expensive than “subsidiz-
ing” the mediator’s fee and pos-
sibly the legal aid’s fee (of which
the party may benefit, on request),
as the court trial requires the ini-
tiation of a whole judiciary appa-
ratus (judges, staff, unavoidable
costs related to the existence of
a pending case, subpoenas, ad-
dresses, supplies, maintenance
etc.), the notorious relationship
of proportionality between dura-
tion and cost (the longer the pro-
cess, the greater the cost). This
support system exists in other EU
countries such as Holland, France.

Also, to give an actual and
real effectiveness of the eventual
agreement that the parties would
reach, it is necessary to cover
its legal effects. Thus, to gain
strength and become enforceable
it is necessary that the agree-
ment is approved by the court or

-

notarized, while the party has to
complete the formalities under
national law to trigger execution.

In parallel, it would be appro-
priate to regulate on a fixed fee
for notary authentication of the
agreements that are not valued in
money and in the case of those
which are there should be a fixed
percentage. In terms of judicial
stamp fee, there should be intro-
duced a fixed fee for processing
applications to take note of the
agreement concluded in the
mediation process before the
start of the process. If the agree-
ment is made during trial, a cer-
tain percentage of the stamp fee
should be returned.

Also, a procedure should be
regulated for the situation in
which the court is presented with
the request to take act of extra-
judicial mediation agreement.
Thus, if the settlement is con-
cluded before the start of a trial,
the interested party may present
the agreement to the court which
legally has jurisdiction to decide
the case, and, during a non-con-
tentious proceedings, in council
chamber, with compulsory attend-
ance of all parties of the settle-
ment, the court will check the le-
gality of the settlement, based on
the documents, and will issue an
expedient decision. If the applica-
tion to take note of the settlement
is rejected, the court decides by
judgment, which can be appealed
only in one way. =

ANA MARIA LUCIA ZAHARIA
GEMME Representative -
Romanian Section
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1. ADR SI MEDIEREA - 0
SCURTA PREZENTARE

1.1. Introducere

Termenul rezolvare alternativa
a disputelor (ADR) este folosit de
obicei pentru a face referire la o
varietate de proceduri de rezolva-
re alternativa a disputelor, unde o
parte neutra asista partile aflate
in disputa. Procedurile ADR ajuta
persoanele sa rezolve disputele
repede si eficient din punct de
vedere al costurilor. Medierea
este o tehnica ADR in care o ter-
ta parte, independenta si neutra,
mediatorul, ii asista pe cei aflati
in disputa, ajutandu-i sa creeze o
solutie de rezolvare a conflictului
lor, mutual acceptata (v.1). Un me-
diator faciliteaza negocierile intre
partile aflate in disputa si poate
evalua sansele pretentiilor si ale
apararilor. Mediatorul nu are pu-
terea de a impune partilor o solu-
tie sau o decizie deoarece partile
detin controlul asupra rezultatu-
lui. Medierea este o procedura ce
nu are caracter obligatoriu, dar,
odata ce un acord de mediere a
fost intocmit si semnat, acordul

Camera de Comert

Sl

are caracter obligatoriu asupra

partilor si poate fi pus in executa- :

re legal. Utilitatea medierii a fost
notata suficient de catre Comisia
Europeana (CE) iar, din 1998, au
fost facute incercari, de catre
Comisia Europeana, de a evalua
si promova utilizarea medierii in

intreaga Uniune Europeana (UE). :
- ARE NOT ENOUGH

Valorile medierii au fost formal

adoptate de UE prin lansarea Di- :

rectivei 2008/52/EC a Parlamen-

tului European si a Consiliului, -

pe 21 mai 2008, asupra anumitor
aspecte ale medierii in cauzele

civile si comerciale (Directiva asu- *

pra Medierii 2008).

1.2.Statutul actual al medie-

rii in Europa: un paradox

Acestea sunt vremuri extraordi-
nare pentru mediere in UE datori- :

ta Directivei asupra Medierii din
2008. Directiva asupra Medierii

din 2008 isi propune sa aborde-

ze disponibilitatea serviciilor de
mediere si sa imbunatateasca

gradul de constientizare si de uti- :
lizare a medierii asigurand o "re- :

latie echilibrata intre mediere si
procedurile judiciare”. Directiva
asupra Medierii din 2008 a fost
atat inovatoare, cat si fondatoare

a unui sistem de referinta in sta- :

bilirea standardelor in domeniul

legislatiei medierii. Este inova- :

toare pentru ca este un exemplu

pentru multi legislatori ai UE asu- :
pra medierii. Unele state membre, :

cum ar fi Italia, nu doar ca au
adoptat Directiva asupra Medierii
din 2008, dar au mers dincolo de
aceasta si au aplicat multe dintre
principiile acesteia in domeniul

disputelor civile interne. Imple- :

mentarea Directivei din 2008 cere

o coordonare a publicitatii, o con- :

stientizare si eforturi facute de
CE si Guvernele statelor membre
deopotriva, pentru extinderea
acesteia. Pentru a implementa cu
succes Directiva asupra Medierii

din 2008, beneficiile medierii tre- :

buie facute publice si promovate
de diferitele parti interesate.

Medierea este o unealta efici- :
enta din punct de vedere al cos- :

turilor care asigura un acces mai

industrie

Romania
Mdarea Britanie

24  One-step vs Two-step
approach

2.5 Results in Belgium

2.6 Results in Italy

2.7 Finding the break-even
point: the lowest level of media-
tion compliance that still yields
cost and time saving benefits

3. TRAINING AND PROMOTION

3.1 Need of compliance to
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3.2 Importance of incentives

4. Conclusion

LIST OF ABBREVATIONS

ADR Alternative dispute resolu-
tion UEAPME European Associa-
tion of Craft, Small and Medium-
Sized Enterprises EC European
Commission  ECIA  European
Company Lawyers Association EU
European Union

1. ADR AND MEDIATION — A
SHORT OVERVIEW

1.1. Introduction

The term Alternative Dispute
Resolution (ADR) is commonly
used to refer to a variety of dis-
pute resolution processes where
a neutral party assists the dis-
puting parties in resolving their
dispute.1 ADR procedures enable
people to resolve disputes quickly
and cost-effectively. Mediation
is an ADR technique in which an
independent neutral third party,
the mediator, assists the dispu-
tants by helping them create a
mutually-acceptable solution to
their conflict. A mediator facilita-
tes negotiations between dispu-
ting parties and may evaluate the
relative merits of the claims and
defenses. A mediator does not
have the power to impose a solu-
tion or a decision, as the parties
retain ultimate control over the
outcome. Mediation is a non-bin-
ding procedure, but once a medi-
ation agreement has been made
and documented, the agreement
is binding on the parties and le-
gally enforceable. The usefulness
of mediation has been duly noted
by the European Commission (EC)
and since 1998, attempts have

been made to evaluate and pro-
mote the use of mediation throu-
ghout the European Union (EU)
by the EC. The values of mediati-
on were formally adopted by the
EU with the launch of the Direc-
tive 2008/52/EC of the European
Parliament and of the Council of
21 May 2008 on certain aspects of
mediation in civil and commercial
matters (2008 Mediation Directi-
ve).

1.2. The current status of me-
diation in Europe: a paradox

These are extraordinary times
for mediation in the EU due to
the 2008 Mediation Directive. The
2008 Mediation Directive aims
to address the availability of me-
diation services and improve the
awareness and the use of medi-
ation by ensuring a “balanced
relationship between mediation
and judicial proceedings”. The
2008 Mediation Directive has
been both a ground-breaking and
standard-setting benchmark in
the field of mediation legislation.
It is ground-breaking because it
is an example for many EU legis-
lators on mediation. Some Mem-
ber States, such as Italy, not only
have adopted the 2008 Mediation
Directive but also went beyond
the 2008 Mediation Directive and
applied many of its principles to
the domestic civil dispute arena.
Implementation of the 2008 Di-
rective requires coordinated pu-
blicity, awareness, and outreach
efforts by the EC and Member Sta-
te governments alike. In order to
successfully implement the 2008
Mediation Directive, the benefits
of mediation must be publicized
and promoted by various stake-
holders.

Mediation is a cost-effecti-
ve tool that provides increased
access to justice and alleviates
burdens on over-crowded court
systems. However, the benefits
derived from mediation use are
not well known and for this rea-
sonitisimportant to demonstrate
and show the advantages of using
mediation and implementing the
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ridicat la justitie si elibereaza sis-
temele judiciare supraaglomerate.
Totusi, beneficiile ce deriva din
utilizarea medierii nu sunt atat
de bine cunoscute si din aceasta
cauza este important sa aratam si
sa demonstram avantajele utiliza-
rii medierii si ale implementarii
Directivei asupra Medierii din
2008. ADR este departe de a fi
solid implementata in Europa, iar,
in ciuda faptului ca importanta
medierii este din ce in ce mai bine
documentata economic si social,
in Europa cererea pentru servici-
ile ADR si pentru mediere repre-
zinta momentan doar o mica nisa.
Daca analizam: (1) numarul ceta-
tenilor statelor membre per medi-
ator sau (2) numarul de mediatori
raportat la cel al judecatorilor sau
numarul organismelor care furni-
zeaza servicii de mediere la numa-
rul de instante, este clar ca medi-
erea are o prezenta foarte slaba
in UE. Un factor ce contribuie la
acest lucru este faptul ca ,medie-
rea” nu este o tendinta naturala a
fiintelor de a-si rezolva disputele.
In consecinta, deoarece medierea
nu este inerenta in rezolvarea
disputelor, ea are nevoie sa fie
stimulata.

In multe jurisdictii UE exista
un paradox al medierii deoarece
rata succesului este foarte mare
(un procentaj ridicat documentat
al ratei de succes), venind din
partea celor ce au diferite dispute
si se angajeaza intr-un proces de
mediere in anumite cazuri, insa

si campaniile recente de politici
publice pentru imbunatatirea
sistemului public de sanatate sau
transport. Campaniile de succes,

recente ale politicilor publice, *
cum ar fi promovarea ideii ca pur- :

tarea centurii de siguranta este o

necesitate; campania de interzice-

re a fumatului in restaurante in
tarile europene cum ar fi Italia; si
campania cu privire la nevoia de
organizare a unui audit regulat in

cazul companiilor publice au fost, :
evident, obiective sociale in Euro- -
pa de multi ani. Totusi, aceste sco- :

puri politice au primit o minima
promovare pana in momentul in
care au fost introduse prevederi
guvernamentale pentru a face
obligatoii aceste masuri. Ca si in
cazul nevoii de a purta centuri de
siguranta sau a nevoii unui audit

anual in cadrul companiilor pu- :
blice, credem ca utilizarea medie- *

rii ar trebui sa fie considerata ,0

politica justificata de interes pu- :

acest succes este extrem de limi- [

tat ca numar. Paradoxul este acela
ca in timp ce utilizarea medierii
da randament si are rezultate
bune (v.2), ea (medierea) este rar
folosita in mod sistematic de ca-
tre parti sau avocati (v.3). Pe baza
acestui tipar continuu al ratei de
succes al medierii, dar si a folo-
sirii limitate, ar trebui sa existe
o campanie de publicitate extinsa
pentru a largi constientizarea pu-
blicului in ceea ce priveste valori-
le medierii. Promovarea medierii
prin intermediul UE va ajuta la
cresterea ratei de utilizare a me-
dierii. Constientizarea si cursuri-
le de promovare a medierii sunt
folositoare, totusi o campanie
publica eficienta, sponsorizata
de CE, ar fi un mod extrem de
eficient prin care sa se arate pu-
blicului faptul ca medierea este
un lucru bun. In plus, initierea
unei campanii publicitare de suc-
ces despre beneficiile medierii ar
completa o campanie extinsa a
politicii publice.

Ampla folosire a medierii poate
avea un impact pozitiv asupra pu-
blicului ca si intreg. In consecin-
ta, adoptarea medierii ar trebui
sa fie considerata o ,politica de
interes public” in acelasi fel ca

2008 Mediation Directive.

ADR is far from being solidly es-
tablished in Europe and, despite
the increasingly well-documen-
ted economic and social value of
using mediation, in Europe the
demand for ADR services and
mediation currently only repre-
sents a small niche. If we analyze:
(1) the number of Member State
citizens per mediator or (2) the
number of mediators to judges
or mediation providers to courts,
it is clear that mediation has a
very small presence in the EU. A
contributing factor to this fact is
that “mediating” is not a natural
tendency of human beings in re-
solving conflicts. Accordingly, be-
cause mediation is something not
inherent in dispute resolution, it
needs to be incentivized.

Across many EU jurisdictions
there is a mediation paradox,
as there are great success rates
(documented high success rate

would complement an extensive
public policy campaign.

Broad usage of mediation can
have a positive impact on the pu-
blic as a whole. Accordingly, the
adoption of mediation should be
considered good “public interest
policy”, in the same vein as re-
cent public policy campaigns to
improve public health or trans-
portation. Recent successful pu-
blic interest policy campaigns
such as the campaign promoting
the need for people to wear seat
belts; the campaign to end smo-
king in restaurants in European
countries such as Italy; and the
campaign for public companies
to be audited regularly, were obvi-
ous societal goals in Europe for
many years. However, these policy
goals received minimal complian-
ce and promotion until specific
governmental requirements were
introduced making such measu-
res mandatory. As with the need

rii Bruxelles, mai 201
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blic”. Noi credem ca utilizarea me- :

dierii ar trebui sa devina ceva ce
include, dar si transcende solutii
bazate pe studii de piata pentru
binele public.

2.STUDIUL «COSTURILE
NE-UTILIZARII ADR»

0 examinare a costurilor si eco- :

nomiei de timp, dobandite prin

intermediul medierii este nece- :

sara si importanta in promovarea

valorilor medierii. Umplerea go-

lului din cunostintele publicului
cu privire la costul si economia
de timp dobandita prin mediere

a fost 0 motivatie importanta pen- :

tru realizarea studiului Costurile
neutilizarii ADR - sondaj de date”.
Studiul ,Costurile neutilizarii
ADR - sondaj de date” este un
studiu implementat de Centrul
ADR in colaborare cu Asociatia

Compania Europeana a avocati- -

lor (ECIA) si Asociatia Europeana
a Intreprinderilor Mici si Mijlocii
(UEAPME) in contextul proiectului

percentages) coming from dispu-
tants who engaged in mediation
in specific cases, but these suc-
cesses are extremely limited in
number. The paradox is that while
the use of mediation yields highly
successful results2, it (mediation)
is rarely used in a systematic way
by disputants and lawyers.3 With
this continuing pattern of highly
successful but also highly limited
mediation use, there should be
an extensive publicity campaign
to broaden the public’s aware-
ness about the values of media-
tion. The promotion of mediati-
on throughout the EU will help
further increase mediation usage.
Awareness and training to promo-
te mediation are useful, however
an effective EC-sponsored public
policy campaign would be an ex-
tremely effective way to show the
public that mediation is a good
thing. Additionally, initiating a
successful publicity campaign
about the benefits of mediation

to wear seat belts or the need for
annual audits of public compa-
nies, we believe that the use of
mediation should be considered
a sound “public interest policy”.
We believe that mediation use
should become something that
includes but also transcends mar-
ket-based solutions for the larger
public good.

2. THE SURVEY «THE COST
OF NON ADR»

An examination of the actual
costs and time that saves media-
tion is necessary and important
in promoting the values of me-
diation. Filling the void in public
knowledge about the cost and
time-saving benefits of media-
tion was an important motivati-
on for the study The cost of non
ADR- Survey Data Report. The
cost of non ADR- Survey Data Re-
port is a study implemented by
ADR Center, in collaboration with
the European Company Lawyers

9
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finantat de CE Costul neutilizarii
ADR - studiu si demonstratie a
costurilor actuale in litigiile co-
merciale intracomunitare. Costu-
rile neutilizarii medierii - studiu
si demonstratie a costurilor ac-
tuale in litigiile comerciale intra-
comunitare este cel de-al treilea
proiect acordat Centrului ADR
in cadrul ,Programe Specifice in
Justitia Civila 2007-2013” finanta-
te de CE (v.4).

narii: litigii in instanta, medierea

si apoi litigiul in instanta, medi- *

erea si apoi arbitrajul. In fiecare
scenariu, expertii au alocat timp
si costuri, atat in cazul in care

una dintre parti era nationala, :

dar si in cazul in care partea nu
era nationala.

Aceasta lucare va analiza re- :

zultatele studiului in doua tari:
Belgia si Italia. Am ales Belgia
deoarece constituie un punct de

Association (ECIA) and the Euro- ber State jurisdictions, ADR Cen-
pean Association of Craft, Small ter used the same methodology
and Medium-Sized Enterprises that the World Bank used in its
(UEAPME), in the context of the “Doing Business” Report, focusing
EC-funded project The Costof Non on the “Enforcing Contracts” in-
ADR - Surveying and Showing the dex which measures the efficiency
Actual Costs of Intra-Commu- of a country’s judicial system in
nity Commercial Litigation. The resolving commercial disputes.
Cost of Non ADR - Surveying and The survey created by ADR Cen-
Showing the Actual Costs of Intra- ter was based on a standardized
Community Commercial Litigati- case adapted by the World Bank7
on is the third project awarded to and was given to 26 ADR experts

2.1 Principalul obiectiv al
cercetarii

Un obiectiv important al stu- |
diului ,Costul neutilizarii ADR
- sondaj de date”, a fost acela
de a arata impactul utilitatii si
economisirii costurilor pe care il
are medierea in cazul disputelor
comerciale, avand ca ultim scop
asigurarea cresterii tranzactiilor |
din cadrul UE. i

Studiul a inclus companii, avo-
cati si cercetatori in domeniul
legal in 26 de state membre (ex-
cluzand Danemarca) pentru a de-
termina adevaratul cost in cazul
bazarii exclusive pe procedurile
adjudecative traditionale (v.5).

Principalul scop al cercetarii,
directionat catre expertii din do-
meniul legal din cele 26 de state
membre a fost acela de a raspun-
de la urmatoarea intrebare: ,Care
sunt costurile in cazul in care nu
se utilizeaza procedura ,in doi [
pasi”, mai intai mediere si apoi

instanta de judecata, in Europa?”. incepere a discutiilor folositor. *

2.2 Metodologie Am ales Italia din doua motive: (1)

Formatul proiectului consta prezenta puternica si familiariza- :

in trei sondaje diferite. Primul rea Centrului ADR cu Italia fac din
sondaj a fost dat companiilor din aceasta un studiu de caz bogat in
UE, iar cel de-al doilea a fost dat informatii si familiar si (2) cadrul

avocatilor din UE (v.0). Al treilea medierii obligatorii in cazul dis- :

sondaj a fost dat expertilor ADR putelor domestice din Italia este
cu experienta din fiecare dintre un exemplu de discutat in ceea
cele 26 de state membre. Aceasta ce priveste economia de timp si
lucrare se concentreaza pe cel de- bani pe care impunerea medierii
al treilea sondaj. o poate crea la scara larga.
Pentru a compara jurisdictiile
statelor membre, Centrul ADR a une in instanta) in rezolvarea
folosit aceeasi metodologie folosi- disputelor in Italia si Belgia
ta de Banca Mondiala in Raportul

pe indexul ,Contracte executorii” darea ,intr-un singur pas” ca
care masoara eficienta sistemului baza de comparatie. O abordare
juridic al unei tari in rezolvarea ,intr-un singur pas” are loc atunci

disputelor comerciale. Studiul cand partile merg direct in in-
creat de Centrul ADR a fost bazat stanta pentru a-si rezolva disputa. :

pe un caz standard adaptat de Aceasta abordare este una intr-un
Banca Mondiala (v.7) si a fost dat singur pas, in sensul in care ea
unui numar de 26 de experti ADR nu utilizeaza medierea sau alte
reprezentand fiecare stat mem- eforturi de rezolvare alternativa
bru participant. Fiecarui expert a conflictelor inainte de a intenta
i-a fost trimis un pachet denumit litigiul. Pentru aceasta abordare

,Costurile neutilizarii ADR in Euro- puntem lua drept punct de ple- :

pa - Contracte executorii”. Fieca- care datele Bancii Mondiale din
re expert a fost rugat sa raspunda  studiul ,Facand afaceri”. Tabelul
sondajului prin cercetarile ce au 1 de mai jos reprezinta timpul, in

reiesit din sursele de informare zile, estimat de Banca Mondiala,
din cadrul statului membru din necesar rezolvarii disputei si cos- -

care face parte. Centrul ADR a ru- turile suportate de parti pentru a
gat expertii sa estimeze costurile rezolva disputa in cele 26 de state
ce sunt implicate in diferite sce- membre. Timpul este inregistrat

2.3 Status quo: Un pas (acti- :

Pentru a evalua impactul medi- :
JFacand afaceri”, concentrandu-se erii, studiul foloseste intai abor- :

. ¢

| Caravana Medierii Bruxelles, mai 2012 |

ADR Center in the Framework of
the EC-funded “Specific Program-
me Civil Justice 2007- 2013.”4

2.1 Main goal of the research

A high-level objective of the
study, The cost of non ADR- Survey
Data Report, was to show the use-
fulness and cost-saving impact of
mediation in commercial settings,
with the ultimate goal being to
ensure the growth of commer-
cial transactions within the EU.
The study surveyed companies,
lawyers, and legal researchers in
26 EU Member States (excluding
Denmark), to ascertain the true
cost of relying solely upon traditi-
onal adjudicative processes.5

The main goal of the research,
directed at legal experts in the 26
EU Member States, was to answer
the following question: “What is
the cost of not using a Two-step
mediation then court procedure
in Europe?”

2.2 Methodology

The project format is three di-
fferent surveys. The first survey
was given to EU companies and
the second survey was given to
lawyers throughout the EU.6 The
third survey was given to experi-
enced ADR experts from each of
the 26 participating EU Member
States. It is the last survey that is
the focus of this paper.

In order to compare the Mem-

representing each participating
Member State. Each expert was
sent a packet entitled The Cost of
Not Using ADR in Europe- Enfor-
cing Contracts. Each expert was
asked to populate the survey with
the research they collected from
information sources throughout
their Member State country. ADR
Center asked the experts to esti-
mate time and cost incurred in
different scenarios: litigation in
court, mediation and then litiga-
tion in court, mediation and then
arbitration. In each scenario the
experts assessed time and costs
in both cases where the disputant
was a national and cases where
the disputant was a non-national.

This paper will analyze the
survey results in two countries:
Belgium and Italy. We have cho-
sen Belgium because it is a useful
starting point for discussion. We
have chosen Italy for two reasons:
(1) ADR Center’s strong presence
and familiarity with Italy make it a
familiar and data-rich case study
and (2) the Italian domestic man-
datory mediation framework is an
example for discussion about the
cost and time savings that large-
scale mediation enforcement can
create.

2.3 The status quo: One-step
(court action) in dispute resolu-
tion in Italy and Belgium
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in zile calendaristice de la mo-
mentul in care reclamantul a in-
tentat actiunea in instanta si pana
la executarea hotararii. Costurile
sunt inregistrate ca procentaj
din pretentii, care este presupus
a fi echivalent cu 200% venit per
capita (pentru aceasta cifra sunt
inregistrate trei tipuri de costuri:
cheltuieli cu instanta, cheltuieli
de executare si onorariul mediu
al avocatului).

Tabelul 1: Timpul si costurile so-
lutionarii unei dispute in Europa

Slovakia em—30,0%
1210|  Sweden
1200 CzechRep

Sursa: “Facand afaceri - Execu-
tarea contractului 2009”, Banca
Mondiala

Datele stranse de Banca Mondi-
ala in sfera duratei si a costurilor
sunt remarcabile. Durata medie
a procedurilor variaza intre 275
de zile in Lituania pana la 1.290
de zile in Slovenia. Pentru Belgia,
folosirea exclusiva a abordarii
Jintr-un singur pas” dureaza in
medie 505 zile pentru rezolvarea
unei dispute in instantele belgie-
ne. Pentru lItalia, folosirea meto-
dei ,intr-un singur pas” dureaza

in medie 1.210 zile pentru rezol- :

varea unei dispute in instantele
italiene.

2.4 Abordarea “intr-un pas” :

vs. abordarea ,,in doi pasi”

Datele de mai sus reprezinta re-
zultatul intr-un sistem unde par-

tile au o singura optiune asupra

modalitatii de rezolvare a dispu-

tei lor: sa mearga in instanta. Din
contra, dupa cum stim, Directiva

asupra Medierii din 2008 stimu-

leaza folosirea unei abordari in

mai multi pasi (mediere si apoi in- *

stanta sau arbitraj). In consecinta,
abordarea ,in doi pasi” prevede
medierea ca parte a solutiei de

rezolvare a disputei .Pentru abor- :

darea ,In doi pasi” partile trebuie
sa mearga mai intai la mediator
sau la o organizatei ce asigura
mediere (pasul 1) si doar daca
medierea esueaza, partile merg
mai departe in instanta (pasul 2).
Aceasta abordare poate fi impusa
prin lege, ceruta de un program
al instantei sau necesara prin
contract, daca una dintre parti a
inaintat o cerere de mediere pe
parcursul disputei.

Pornim de la urmatoarele date
cu privire la timp (in zile) (Vezi
Tabelul 2) si costuri (trei tipuri
de costuri: costuri cu instantei
de judecata, costuri de executare
si onorariul mediu al avocatului)
(Vezi Tabelul 3) necesare pentru
rezolvarea unei dispute folosind
doar instanta de judecata sau

doar medierea (sau ambele) pen-

tru Belgia si Italia:

Tubelul 2: Timpul necesar solutionarii unei dispute

To evaluate the impact of medi-
ation, the study first uses a One-
step approach as the basis of com-
parison. A One-step approach is
when disputants proceed directly
to the courts to solve a dispute.
This approach is one-step in the
sense that it does not utilize me-
diation or any other ADR efforts to
resolve the dispute before attemp-
ting to litigate. For this approach,
we can take as starting point the
World Bank Doing Business data.
Table 1, below, represents the
World Bank’s estimate of time in
days it took to resolve the dispute
and the cost to litigants to resolve
the dispute in the 26 EU Member
States. Time is recorded in calen-
dar days, beginning from the mo-
ment the plaintiff files the lawsuit
in court until enforcement of the
judgment. Costs are recorded as a
percentage of the claim, which is
assumed to be equivalent to 200%
per capita income (for this figure,
three types of costs are recorded:
court costs, enforcement costs,
and average attorney’s fees.).

Table 1: Time and Cost to resol-
ve a dispute in Europe

Slovakia e—30,0%
1.210] Sweden 31,2%

Bank is remarkable in the range
of time and costs. The average len-
gth of a proceeding ranges betwe-
en 275 days in Lithuania to 1.290
days in Slovenia. For Belgium,
using only the One-step approach
takes an average of 505 days to
resolve a dispute in the Belgian
courts. For Italy, using the One-
step approach takes an average of
1.210 days to resolve a dispute in
the Italian courts.

2.4 One-step vs
approach

The data above represents the
results in a system where the dis-
putants have only one choice on
how to resolve their dispute: to
litigate in court. On the contrary,
as we know, the 2008 Mediation
Directive incentivizes the use of
a multi-step approach (mediation
then court or arbitration). Con-
sequently, the Two-step approach
envisions mediation as a part of
the dispute resolution solution.
For the Two-step approach, dispu-
tants need to go first to a mediator
or a mediation-provider organiza-
tion (step one), and only if the
mediation fails, do the disputants
and the dispute proceed onto co-
urt (step two). This approach can
be mandated by law, required by
a court program, or required by
contract if one party has filed a
mediation request within the du-
ration of the dispute.

We start from the following
data regarding time (in days) (See
Table 2) and costs (three type of
costs: court costs, enforcement

Two-step

Timp (numarul de zile) — e . “* | costs and average attorney’s fees)
Beleia Ttalia Source: “Doing Business- En- (See Table 3) to resolve a dispute
_— °8 forcement Contract 2009”, World using only court or only mediati-
Litigiu 905 1210 Bank on (or both) for Belgium and Italy:
Mediere 45 47 The data gathered by the World
Litigiu+ Mediere 550 1257 Table 2: Time to resolve a dispute
. . Time (number of days)
Sursa: Raportul din 2009 ,Facand Afaceri“ (Banca Mondiala) Belei i Ital
Tabelul 3: Costurile solutionarii unei dispute elgium aly
Litigation 505 1210
Cost -
Mediation 45 47
Onorariul | Costul Sigittléll Idr:e Costul Bl Litigation + Mediation 550 1257
avocatuluf | Medieril | = ;00" | executaril Source: “Doing Business Report 2009” (World Bank)
Table 3: Costs to resolve a dispute
Italia
Cost
Litigiu 1.1206,6 € 1,490,80 € | 2.673,10 € | 15.370,50 €
Mediere* | 3.855,5€ | 514,00 € 4.369,50 € Attorney | Mediation Court Enforce- Dl
Litigiu+Mediere 19.740,00 € cost Cost Cost ment Cost
Belgia
Litigiu | 10.000,00 € 3.500,00 € | 2.500,00 € | 16.000,00 € Italy
Mediere* | 4.000,00 € | 3.000,00 € 7.000,00 € Litigation | 1.1206,6 € 1,490,80 € | 2.673,10 € | 15.370,50 €
Litigiu+Mediere 23.000,00 € Mediation*| 3.855,5€ | 514,00 € 4.369,50 €
Sursa: Raportul din 2009 ,Facand afaceri’( Banca Mondiala) si*, Litigation + Medlétlon 19.740,00 €
Costul neutilizarii ADR - sondaj din 2010 (Centrul ADR) . Belgium
Litigation | 10.000,00 € 3.500,00 € | 2.500,00 € | 16.000,00 €
CALCULELE ABORDARII diere si apoi o ulterioara initiere a Mediation*| 4.000,00 € | 3.000,00 € 7.000,00 €
” S PRt ; i
,IN DOI PASI unei actiuni in instanta, incepe in Litigation + Mediation 23.000,00 €

Demararea unei abordari ,in ziua in care medierea este solici-

doi pasi” a disputei, lucru ce in- tata de una dintre parti. Numarul

seamna esuarea incercarii de me- zilelor economisite folosind abor- :

Source: “Doing Business Report 2009” (World Bank) and *“The
Cost of Non ADR - Survey Data Report 2010” (ADR Center)
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darea ,in doi pasi” este calculat
ca medie ponderata a duratei es-
timate a procesului de mediere si
durata cazurilor in instanta in dis-
putele in care medierea a esuat.

In evaluarea impactului pe care
il are medierea asupra duratei re-
zolvarii disputei este important
sa notam corelatia dintre rata de
succes estimata a medierii si tim-
pul economisit: cu cat este mai
mare rata de succes a medierii cu
atat este mai scurta durata nece-
sara procedurilor de rezolvare a
disputei si cu atat timpul econo-
misit este mai mult. Ca si cadru
general de referinta, variate sta-
tistici au dovedit ca rata succesu-
lui medierii voluntare realizata de
catre mediatori profesionisti este
de peste 85%.

(1) Vezi JAMS, Glosar ADR,

http://www.jamsadr.com/adr-
glossary/

(2) Este o rata tipica de succes
de 70% in cazul medierii obligato-
ril, atunci cand o instanta sau un
judecator le impune partilor sa
incerce la mediere, si este o rata
de succes de pana la 80% pentru
programele voluntare de mediere
(Sondaj tunie 2010)

(3) 0 sursa de date care arata ca
medierea nu este larg folosita este
raportul dintre numarul total de
medieri tinute in fiecare stat mem-
bru, impartit la numarul de cazuri
active din instante. Din iunie 2010
acest raport a continuat sa fie
mai scazut decat jumatate dintr-
un procent in majoritatea tarilor
membre. (Sondaj tunie 2010)

(4) Informatii aditionale despre
proiectele Centrului ADR din ca-
drul Programului Justitiei Civile
sunt disponibile la www.adrcen-
ter.com/civil-justice

(5) Un ssondaj de date a fost
intocmit si listat rezultatele finale
ale studiului (vezi raportul com-
plet la http://www.adrcenter.com/
jamsinternational/civil-justice/
Survey_Data_Report.pdf).

Caravana Medierii Bruxelles, mai

(6) Din informatiile colectate
prin intermediul acestor doua
chestionare este clar ca firmele, in

medie, nu sunt constiente de speci-

ficul si de avantajele utilizarii ADR

si @ medierii pentru rezolvarea dis-
putelor comerciale transfrontaliere.
(7) Litigiul a determinat urma- -

torul tipar: Vanzarea de bunuri
catre cumparator. Cumparatorul
sustine ca bunurile achizitionate
au o calitate neadecvata si refuza

sa plateasca. Vanzatorul da in ju-

decata cumparatorul, la instanta
din capitala, pentru a-si recupera
suma din contractul de vanzare
a bunurilor. Sunt spuse pareri
cu privire la calitatea bunurilor

(martori sau experti independen-
ti). Curtea decide 100% in favoa- :

rea vanzatorului. Cumparatorul
nu face recurs iar decizia devine
finala. Vanzatorul face toti pasii

CALCULATIONS OF THE
TWO-STEP APPROACH

The commencement of a Two-
step approach dispute, which
means a failed mediation attempt
and then a subsequent initiation
of court action, begins the day the
mediation is requested by a party.
The number of days saved using
the Two step approach, are calcu-
lated as a weighted average of the
estimated duration of the media-
tion process and the duration of
court cases in the disputes where
mediation has failed.

In evaluating mediation’s im-
pact on the length of the dispute
resolution, it is important to note
the correlation between the es-
timated mediation success rate
and the time saved: the higher
the success rate of mediation, the
shorter the duration of the dis-

4 Additional information on
the ADR Center projects within
the Civil Justice Programme is
available at www.adrcenter.com/
civil-justice.

5 A survey data report was com-
piled and it listed the final results
of the study (see the full report at
http://www.adrcenter.com/jam-
sinternational/civil-justice/Sur-
vey_Data_Report.pdy).

6 The data collected through
these first two questionnaires it is
clear that companies, on average,
are not aware of the specifics and
advantages of utilizing ADR and
mediation to solve cross-border
commercial disputes

7 The litigation case entailed
the following fact pattern: Seller
goods to Buyer. Buyer alleges
that the goods are of inadequate
quality and refuses to pay. Seller
sues Buyer in the

S
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necesari pentru executarea decizi-

el. Banii sunt recuperati cu succes

printr-o licitatie publica a bunu-
rilor mobile ale cumparatorului. -

Vezi Banca Mondiala, Raportul
studiului ,Facand afaceri”, 2009

(8) Pentru a calcula media pon- +

derata a timpului in care un Stat

membru rezolva o disputa utili- :

zand abordarea ,in doi pasi” cu o
anumita rata estimata de succes a
medierii, formula este durata (in
zile) necesara medierii inmultita

cu procentul ratei de succes a me-
dierii plus durata medierii urma-

ta de instanta, inmultit cu rata de
esec a medierii. Pentru a calcula
media ponderata a cheltuielilor
facute de un stat membru pentru
rezolvarea unei dispute folosind

o anumita rata estimata a succe-

sului medierii, formula reprezinta

costurile (in euro) utilizarii medie- *

rii inmultite cu procentul ratei de
succes a medierii plus cheltuielile
necesare folosirii medierii urmate

de inaintarea in instanta, inmul-

tite cu rata procentului de esec al
medierii. n

- va continua -
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pute resolution proceedings and
the greater amount of time saved.
As a general frame of reference,
various statistics prove that the
success rate of voluntary mediati-
on administrated by professional
mediators is over 85%.

1 See JAMS, ADR Glossary,
http://www.jamsadr.com/adr-
glossary/

2 There is typically around a
70% success rate when mediation
is used in “mandatory mediati-
on” instances where a judge or
court system orders the parties
to attempt mediation, and there
is up to an 80% success rate for

* “voluntary” mediation programs

(Survey Data Report, June 2010)

3 One source of data that shows
that mediation is not being wi-
dely used is the ratio of the total
number of mediations held within
each Member State, divided by the
active or pending cases filed in
court. As of June 2010, this ratio
was still less than one-half of one
percent in most Member State
countries. (Survey Data Report,

© June 2010).

Court of the capi-
tal city to recover
the amount under
the contract for the
sale of goods. Opi-
nions are given on
the quality of the
goods (witness or
independent  ex-
perts). The judg-
ment is 100% in
favor of the Seller.
Buyer does not ap-
peal the judgment,
which becomes
final. Seller takes
all required steps
for prompt enfor-
cement of the judg-
ment. The money is
collected successfully through a
public sale of Buyer’s moveable
assets. See World Bank, Doing
Business Report, 2009.

8 To calculate the weighted ave-
rage time it takes for a Member
State to resolve a dispute using
the Two-step approach with a cer-
tain estimated mediation success
rate, the formula is the length of
time (in days) it takes to use me-
diation multiplied by the percen-
tage mediation success rate, plus
the length of time it takes to use
mediation and then proceed to
court multiplied by the percen-
tage mediation failure rate. To
calculate the weighted average
expenses it costs for a Member
State to resolve a dispute using a
certain estimated mediation suc-
cess rate, the formula is the cost
(in Euros) to use mediation multi-
plied by the percentage mediation
success rate plus the expense it
costs to take to use mediation and
then proceed to court multiplied
by the percentage mediation fai-
lure rate. u

- to be continued -
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MEDIEREA:
EXPLICATII, APLICATII, COMPARATII

(partea 2)

DE CE ESTE NEVOIE DE O
INSTITUTIE A MEDIERII?

n mai 2006 a fost adoptata Le-

gea nr. 192 privind medierea

si organizarea profesiei de
mediator. Conform acestei legi a
fost infiintat Consiliul de mediere.
Consiliul de mediere este organi-
smul de reglementare in domeniul
medierii, la nivel national. Consi-
liul de mediere isi desfdsuara acti-
vitatea pe baza urmétoarelor prin-
cipii: principiul viziunii globale
si unitare; principiul legalitatii;
principiul impartialitdtii; princi-
piul cooperdrii; principiul preve-
nirii; principiul parteneriatului;
principiul  complementaritatii,
transparentei si dialogului social;
principiul confidentialitdtii pre-
cum si principiul responsabilitatii
(Hotdrdrea numdrul 5 din 13
mai 2007 pentru aprobarea Re-
gulamentului de organizare si
functionare a Consiliului de Me-

diere).

Principalele  atributii ~ ale
Consiliului  de mediere sunt
urmétoarele: promovarea

activitdtii de mediere si repre-
zentarea intereselor mediatorilor
autorizati; elaborarea standar-
delor de formare in domeniul
medierii, pe baza celor mai bune
practici internagionale in materie;
avizarea programelor de forma-
re profesionald a mediatorilor;
intocmirea si actualizarea listei
furnizorilor de formare a media-
torilor care au obtinut autoriza-
rea in conformitate cu cadrul le-
gal existent in domeniul formarii
profesionale a adultilor; autori-
zarea mediatorilor, in conditiile
previzute de Legea 192/2006;
intocmirea si actualizarea tablou-
lui mediatorilor autorizati; supra-
vegherea respectdrii standardelor
de formare in domeniul medierii;
adoptarea Codului de etica si de-
ontologie profesionald a media-
torilor autorizati, precum si nor-
mele de raspundere disciplinara
a acestora.

DE CE ESTE NEVOIE DE
MEDIATORI IN PRACTICA
MANAGEMENTULUI CON-
FLICTULUI?

Potrivit  dispozitiillor ~ Le-
gii nr. 192/2006 astfel cum a
fost modificatd prin Legea nr.
370/2009 [4], se poate recurge la
mediere:
¢ in orice litigiu de naturi ci-

vila;

o in orice litigiu de natura co-
merciala;

¢ in litigiile de familie: nein- :

telegerile dintre soti privind
continuarea casatoriei,

nerea copiilor, precum si orice
alte neintelegeri care apar in

raporturile dintre sofi cu privi-
re la drepturi de care ei pot dis- -

pune potrivit legii, respectiv in
legatura cu divortul si cererile
accesorii acestuia;

¢ in litigiile avind ca obiect
conflictele din domeniul
protectiei consumatorilor: in

cazul in care consumatorul in- :

voca existenta unui prejudiciu
ca urmare a achizitionarii unor

produse sau servicii defectu- :

oase, a nerespectirii clauzelor
contractuale ori a garantiilor
acordate, a existentei unor
clauze abuzive cuprinse fin

contractele incheiate intre con- :

sumatori si agentii economici
ori a Incilcarii altor drepturi

previzute de legislatia natio- :

nald sau a Uniunii Europene in

domeniul protectiei consuma- :

torilor;
o in materia conflictelor de

drepturi in domeniul litigii- :

lor de munci;

¢ in materie penald: numai in
cazul infractiunilor pentru care
legea prevede ca raspunderea

penald este inlaturatd prin re-

tragerea plangerii prealabile
sau Impacarea partilor.
Conflictul a fost definit de-a

lungul timpului intr-o multitudi-
ne de forme. Disputd, neintelege- :

re, litigiu, dezacord, divergentd
sunt termeni uzuali pe care i
auzim mereu si care au legatura

cu existenta unor stéri conflictua- :

le. Tn momentul 1n care are loc o

ciocnire intre interesele, concep- :

tele sau orgoliile unor persoane
avem de-a face cu un conflict. Tar
acest lucru se intdmpld extrem de
des in viata de zi cu zi.

Exista diferite tipuri de con- *
intrapersonale, :

flicte: conflicte
conflicte interpersonale, conflicte

de grup, conflicte organizationale, -

conflicte sociale samd.
Desfdsurarea fiecdrui conflict
parcurge anumite etape, cele mai

importante fiind: dezacordul, con- :
fruntarea si rezolvarea. Dezacor- -

dul este faza initiala a conflictului
in care partile constientizeazd ca
au abordari diferite cu privire la
situatia generatoare de conflict.

In situatia in care acest deza- :

cord este In imposibilitate de a fi

exer- -
citiul - drepturilor parintesti, -
stabilirea domiciliului copiilor, :
contribufia périntilor la intrei-

MEDIATION: EXPLANATIONS,
APLICATIONS, COMPARISONS

WHY DO WE NEED A MEDIA-
TION INSTITUTION?
n May 2006 the Law no. 192 on
mediation and the profession
of mediator was adopted. Ac-
cording to this law, The Mediation
Council was established. The Me-
diation Council is the regulatory
body in mediation at a national
level. The Mediation Council has
developed its work on the fol-
lowing principles: the principle
of global and consistent vision,
the principle of legality, the im-
partiality principle, the principle
of cooperation, the principle
of prevention, the partnership
principle, the complementarity
principle, transparency and so-
cial dialogue, the confidentiality
principle and the principle of re-
sponsibility (decision number 5
from May 13", 2007 for approval
of the organization and function-
ing of the Council of Mediation).
The main tasks of the Media-
tion Council are: to promote the
mediation activity and represen-
tation of the interests of author-
ized mediators; the development
of standards of training in media-
tion, based on best international
practices; the approval of train-
ing programs for mediators; pre-
paring and updating the table of
trainers in mediation who have
obtained authorization under the
current legal standard for adult
training; authorizing mediators,
as provided by Law 192/2006; the
preparation and updating of the
table of authorized mediators;
monitoring standards of train-
ing in mediation; adoption of the
Code of ethics and professional
conduct of authorized mediators
and their disciplinary rules.

WHY DO WE NEED MEDIA-
TORS IN PRACTICING THE
MANAGEMENT OF CON-
FLICT?

According to the Law no.
192/2006 as amended by Law no.
370/2009 [4], mediation can be
used:
¢ in any litigation of a civil na-

ture;
¢ in any commercial litigation;
o in family disputes: disputes

between spouses on continu-
ing the marriage, exercise of
parental rights, the residence
of children, contributions from
parents for children, and any
disagreements that arise in re-
lationships between spouses
regarding the rights they may

dispose under the law and that
are in connection with divorce
and subsidiary claims;

o disputes covering conflicts in
the consumer’s protection if
there is damage invoked by the
consumer, damaged brought by
the purchase of any defective
product or service, the contract
failure or guarantees granted,
the existence of unfair terms
contained in contracts between
consumers and businesses or
other violation of rights under
national or EU legislation on
consumer’s protection;

¢ the domain of law conflicts in
labour disputes;

o the penal domain: only the
offenses for which the law pro-
vides that penal responsibility
is exonerated by withdrawal of
the prior complaint or by par-
ties reconciliation.

The Conflict has been defined
over time in many forms. Dispute,
disagreement, fight, litigation, di-
vergence are common terms that
we hear every day and that talk
about the existence of conflict
situations. When there is a clash
of interests, concepts or egos of
people, we are dealing with a con-
flict. And this happens very often
in everyday life.

There are different types of
conflicts: intrapersonal conflicts,
interpersonal conflicts, group
conflicts, organizational conflicts,
social conflicts and so on.

Each conflict goes through cer-
tain stages, the most important
being: disagreement, confronta-
tion and resolution. Disagreement
is the initial phase of the conflict
when the parties realize that they
have different approaches to the
conflicting situation. When the
dispute is impossible to be re-
solved by the parties and there is
not a compromise embraced by
all parties involved, it comes to
confrontation. This can take dif-
ferent forms: ideas, verbal, physi-
cal, etc. Those involved are those
who decide its forms.

Conflict resolution can be ami-
able or take the form of litigation.
The resolution can be achieved by
the parties themselves when they
find ways of fighting the conflict,
by the parties assisted by a third
person (the mediator according
to law 192/2006) or by someone
else which imposes a solution
(the court, instance of arbitration
etc.).
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solutionat de cétre parti si nu se
gdseste o solutie de compromis,
imbrétisata de catre toate partile
implicate, se ajunge la confrunta-
re. Aceasta poate mbréca diverse
forme : de idei, verbald, fizica etc.
Cei implicati sunt cei care decid
formele acesteia.

Rezolvarea conflictului poate
sd Tmbrace forme amiabile sau
litigioase. Rezolvarea poate sa fie
realizatd de catre parti in situatia
in care gasesc modalitdti de stin-
gere a acestuia, de parti asistate
de anumite persoane (de media-
tor conform legii 192/2006) sau
de cdtre altcineva prin impunerea
unei solutii (instanta de judecata,
curtea de arbitraj etc).

Conflictul are cauze multiple
si este initiat de cdtre una din-
tre aceste cauze, pe fondul unei
acumuldri indelungate. Evident,
acest lucru nu este valabil in ca-
zul conflictelor spontane care
sunt favorizate de anumite trairi
sau stari de moment. Cauza cea
mai frecventd care genereaza con-
flictul este lipsa de comunicare
sau comunicarea deficitard. Apla-
narea conflictului este imposihild
in situatia in care lipseste comu-
nicarea Intre partile implicate in
conflict. Din acest motiv, tensiu-
nile dintre parti se amplifica si in
final se ajunge la pozitii aparent
ireconciliabile.

Acesta este momentul in care
institutia mediatorului si gdseste
aplicabilitatea si utilitatea. In
cadrul sedintei de mediere, se
realizeazd un lucru important
care constituie un prim pas in
solutionarea conflictului: partile
reincep sd comunice. Chiar daca
la nceput (in sedinta comund)
tonalitatea ~ si  intensitatea
discutiilor dintre parti pare ci
ascunde pozitii ireconciliabile, pe
parcurs si in special in sedintele
separate, pdrtile incep sd ge-
nereze optiuni de solutionare a
conflictului. Acestea sunt puncte
de plecare importante care pot
duce Tntr-un final la intersectarea
intereselor partilor implicate si la
nasterea unei solutii de rezolvare
a conflictului, reciproc agreate.
Rezolvarea conflictului este in
unele cazuri imposibild, tnsa co-
municarea dintre parti poate sd-1
atenueze, cu ajutorul unui me-
diator, specialist in solutionarea
conflictelor. Important este mo-
mentul in care partile reusesc
sd nu se ghideze dupd orgolii, ci
dupa interesele concrete pe care
le urmaresc. Conflictul poate sd
fie depasit doar de catre parti,
insa fard ajutorul unui specialist,
existd riscul amplificarii acestuia
intrucat un conflict nesolutionat
dd nastere si altor conflicte. Lip-
sa de comunicare este principala
cauzd a aparitiei conflictului iar

momentul in care aceasta este

reluatd constituie punctul de ple- *

care al solutiondrii conflictului
(Sustac Zeno Daniel, articol 2007).

Introducerea medierii si a solu- *

tiondrii alternative a conflictelor
(ADR) 1n viata de zi cu zi nu este
doar o modificare procedurald

n ceea ce priveste actul de justi-

tie, ci reprezintd o schimbare la

nivel de cultura si de mentalita- :

te. Intr-o manierd mai mult sau
mai putin formald, medierea a

existat dintotdeauna in societati-

le traditionale formate chiar din
grupuri de persoane restranse ca
numdr. In cadrul acestor grupuri
a existat intotdeauna o autoritate
sau o persoand inteleaptd a cdrei
menire a fost, la un moment dat,
aceea de a interveni ca mediator
atunci cand o situatie conflictuald
de orice naturd a cerut acest lucru.
In momentul in care dimensiunea
numericd a comunitatilor umane
a crescut, s-a ajuns in situatia in
care doud persoane reprezentand

cele doud parti implicate in situ- :
atia conflictuald, nu aveau neapa- :

rat o cunostin{d comund care sd
le serveascd drept mediator. Din

acel moment, solutionarea con- :

flictelor s-a realizat prin decizii
ale statului, executarea acestora

cazand in sarcina aceleiasi auto- -

ritati statale. Internationalizarea

tot mai accentuatd a vietii i a afa- :
cerilor, precum si nevoia de com- -
primare temporal a tuturor acti- :

unilor, n special a litigiilor care
blocheaza activitatea comerciald
sau relationald/ contractuald, au
condus la incercarea de evitare,
de catre parti, a instantelor de tip
traditional mari consumatoare de

resurse (umane, financiare, tem- :

porale) si la folosirea, pe o scard

din ce in ce mai larga, a arbitra- :

jului. Si arbitrajul si-a aratat insa
in curand limitele, mai cu seama
ca urmare a costurilor destul de
ridicate.

In prezent, lumea afacerilor

interne si internationale evoluea- :

z4 mult prea rapid pentru a ldsa
pértilor rdgazul necesar pentru

ca autoritatile s gdseasca o solu- :

tie. Acestea se arata din ce in ce
mai putin dispuse sa accepte ca
un tert sd dispund de drepturile
lor si sé le priveze de autonomia
care le-ar permite s se adapteze

rapid la diverse schimbari de con- :

text sau de atitudine si sa adopte
propriile decizii.

Medierea reprezintd astfel o
schimbare fundamentala la nivel

de mentalitate prin faptul cd per-

mite partilor so adopte, in mod
liber, propriile decizii, cu ajutorul

unei a treia parti neutre, indepen- :

dente si impartiale atunci cand au
esuat in ncercarea de a gasi ele
insele o solutie pentru incheierea
disputei in care sunt implicate.

The conflict has multiple caus-
es and is initiated by one of these
causes after a prolonged accumu-
lation. Obviously, this is not true
for spontaneous conflicts that
are favoured by certain feelings
or temporary states of mind. The
lack of communication or poor
communication is the most com-
mon conflict generating cause.
Settling the conflict is impossible
where there is no communication
between conflicting parties. For
this reason, tensions between the
parties develop and finally reach

seemingly irreconcilable posi-
tions.
This is when the mediator

finds its applicability and use-
fulness. During the mediation
session, an important thing is
achieved, which is an important
first step towards the resolution
of the conflict: the parties begin
again to communicate. Even if at
first (joint meeting) the tone and
intensity of discussions between
the parties seems to hide irrec-
oncilable positions, during the
process and especially in sepa-
rate sessions, the parties begin
to generate settlement options.
These are important starting
points that can lead eventually to
the intersection of the interests of
the parties involved and the birth
of solutions to the conflict, mu-
tually agreed. Solving a conflict
can sometimes seem impossible,
but communication can make
things better, with the help of a
specialist in conflict resolution.
The important moment is when
the parties are not guided by
pride, but by the very interests
they pursue. The conflict can be
exceeded by the parties alone but,
without a specialist, there is a risk
to enlarge the conflict because an
unsolved dispute creates other
conflicts. Lack of communication
is the main cause for conflict and,
when resumed, it is the starting
point of the resolution (Sustac
Zeno Daniel, Article 2007).

The introduction of the media-
tion and alternative conflict reso-
lution (ADR) in everyday life is not
just a procedural change regard-
ing the administration of justice,
but a change in the culture and
mentality. In a more or less for-
mal manner, mediation has al-
ways existed in traditional socie-
ties formed even by small groups
of people. Within these groups
there was always an authority, a
wise person whose purpose was,
at one point, to act as mediator
when a conflict of any kind asked
for it. When the numerical size of
human communities increased,
it reached a situation where two
people representing the two sides
in the conflict situation, didn’t

have a common acquaintance
to serve as mediator. Since then,
conflict resolution was made by
the decisions of the state and
imposing them fell into the same
charge of state authorities. The
increasing  internationalization
of life and business, and the need
for temporal compression of all
actions, particularly disputes that
block business or relational / con-
tract, led the parties to attempt to
avoid the courts of the traditional
large consuming resources (hu-
man, financial, time) and the use,
on a large scale, of the arbitration.
But arbitration too soon showed
its limits, especially due to the
relatively high costs.

At present, domestic and in-
ternational business world is
evolving too quickly to allow the
parties the pause for the authori-
ties to find a solution. They are
showing increasingly less willing
to accept a third party dispose of
their rights and deprive them of
the autonomy that would allow
them to quickly adapt to various
changes of context or attitude and
take their own decisions.

Mediation is such a fundamen-
tal change of mentality due to the
fact that it allows parties to freely
adopt their own decisions, with
the help of a neutral third party,
independent and impartial, when
they have failed to find a solution
themselves to end the dispute in
which they are involved.

Mediation is presented as a
process that transcends cultural
differences and  geographical
boundaries and some of the
most interesting examples can be
brought as arguments:

- Religious leaders have taken
notice, long before, of the prin-
ciples of mediation as a method
of conflict management. Roman
Catholic Church played an impor-
tant role in mediating conflicts in
the Renaissance. The clergy me-
diated family disputes, criminal
cases and diplomatic disputes be-
tween the nobles. Hebrew rabbis
also have a tradition in this way
in the community, and many East-
ern religions are based on social
consensus, moral conviction and
harmony.

Since the middle Ages and the
emergence of national states, dip-
lomats used mediators as third
parties.

Mediation is widely practiced
in China, the People’s Conciliation
Committees, is used in many Afri-
can countries to resolve disputes
between neighbours, and the
South Pacific area, there are coun-
sellors and committees that meet
regularly “to keep conditions of or-
derly debate “ between those who
have something to argue about.
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Medierea este prezentatd ca un
proces ce transcende diferentele
culturale si granitele geografice,
putand fi aduse ca argumente
cateva dintre cele mai interesante
exemple:

Liderii religiosi au tinut seama
cu mult timp in urma de princi-
piile medierii ca metodd de ges-
tionare a conflictelor. Biserica
Romano-Catolicd a jucat un rol
deosebit in medierea conflictelor
din Renastere. Clerul media dis-
pute de familie, cazuri penale si
dispute diplomatice intre nobili.
Rabinii evrei au si ei o traditie in
acest sens In comunitate, iar mul-
te religii orientale se bazeazd pe
consens social, convingere mora-
14 si armonie.

Inca din Eval Mediu si de la
aparitia statelor nationale, diplo-
matii au folosit mediatori ca tera
parte.

Medierea este practicatd la
scard largd in China, in cadrul
Comitetelor Populare de Concilie-
re, este folositd in multe tari din
Africa pentru a rezolva disputele
intre vecini, iar in zona Pacificului
de Sud, exista consilieri si comite-
te care se intdlnesc regulat ,pen-
tru a mentine conditiile de dezba-
tere ordonatd” intre cei care au
ceva de disputat.

Anumite secte religioase care
au ajutat la colonizarea Americii
de Nord erau si ele angajate ac-
tiv in rezolvarea disputelor intre
membrii lor. Una dintre ele in
mod special, Quaker-ii, sau Pri-
etenii, cum li se mai spune, au o
traditie Insemnata de pacifism si
implicare a comunitatii in mana-
gementul conflictelor. Programul
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Quakerilor pentru  Rezolvarea
Conflictelor este unul dintre cele
mai lungi programe de mediere
din Statele Unite, iar manualul lor

de mediere, initial aparut in 1982, *

a fost folosit pentru pregitirea
mediatorilor de pe 6 continente.
Medierea este folosita din ce

in ce mai mult In Occident Tn so- :
lutionarea disputelor civile si co- -

munitare. Astfel, au fost infiintate
numeroase centre de mediere a
conflictelor comunitare Tn care
medierea este utilizata Intr-o arie
larga de probleme, de la conflicte
in familie, pana la incercarea de

solutionare a disputelor comerci- -
ale, Intre diferite agentii guverna- -
mentale etc. Unele state au intro- :

dus cursuri de mediere chiar la
nivelul scolii elementare pentru
copii, incepand de la 7 ani. Aceste
programe au condus la rezultate

evidente: o imbunatatire semnifi- :

cativd a bunului simt si scaderea
cazurilor de indisciplina.
Modelul de mediere aplicabil
in statele europene este diferit
de cel Canadian in care medierea
este obligatorie (in toate cauzele
civile). Obligativitatea medierii
poate sa constituie un avantaj (se

poate considera ca cel care propu- -

ne medierea nu e sigur pe pozitia
sa) sau un dezavantaj (partile pot
sd nu ia In serios medierea daci
aceasta este obligatorie, vezi

exemplul concilierii de la noi). Fi-
ecare tard si-a adaptat reglemen- .

tarile din domeniul medierii la
specificul local. Daca in Bulgaria

contractul de mediere si chiar in- :

telegerea la care ajung partile pot
sd fie orale, acest lucru nu este

valabil in restul Europei. In Fran-

f
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Certain religious sects who
helped colonize North America
were also actively engaged in re-
solving disputes between mem-
bers. One of them especially,
Quakers, or Friends, as they are
called, has a significant tradi-
tion of pacifism and community
involvement in conflict manage-
ment. The Quakers Program for
Conflict Resolution is one of the
longest U.S. mediation programs
and their mediation texthook,
originally published in 1982, was
used to train mediators on six
continents.

Mediation is used increasingly
more in the West in civil disputes
and community. Thus, many
centres have been established
to mediate community conflicts,
mediation is used in a wide range
of issues, from family conflicts, to
the attempt to resolve commer-
cial disputes, between different
government agencies, etc. Some
states have introduced mediation
courses at the level of elementary
school for children from 7 years.
These programs have led to obvi-
ous results: a significant improve-
ment of common sense and lower
cases of indiscipline.

The mediation model that is ap-
plicable in European countries is
different from the one in Canada
where mediation is mandatory (in
all civil cases). Mandatory media-
tion can be an advantage (it can
be said that the one proposing
mediation is not sure of his posi-
tion) or a disadvantage (parties
may not take it seriously if it is
mandatory mediation; see the
conciliation model in our coun-

:
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try as an example). Each country
has adapted its regulations to lo-
cal mediation. If in Bulgaria the
mediation contract and even the
settlement reached by the par-
ties may be oral, this is not the
same in the rest of Europe. In
France in 1993, important steps
have been made towards the in-
stitutionalization of mediation
in criminal matters, and in 1995
mediation was introduced in civil
litigation, commercial and family.
In Germany, mediation in crimi-
nal matters was implemented in
1991 and in the year 2000 there
was a law introduced requiring
mandatory use of ADR methods in
disputes between neighbours and
in disputes which have the object
under 750 Euro. In Serbia you
need to have at least five years ex-
perience in mediation or conflict
resolution to become a mediator.
In Norway, judges may be me-
diators as well, thing that is not
possible in Bulgaria, for example.
The examples could go on forever.
A generally valid aspect can be no-
ticed: in most European countries
mediation is voluntary. There was
an attempt in England to make
mediation mandatory (required),
but it proved to be a failure.

However, England is a country
in which mediation is used with
success, referring to the volun-
tary mediation, where the parties
find more advantageous for them
to resort to mediation than to
bring an action in court.

Poland is one of the few Euro-
pean countries where the court
may refer the case to mediation
without the consent of the par-
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ta in anul 1993, s-au realizat pasi
importan(i spre institutionaliza-
rea medierii in domeniul penal,
iar in anul 1995 a fost introdusa
si medierea in litigiile civile, co-
merciale si de familie. In Germa-

respinge actiunea lor ca prematu- :

rd. Majoritatea tarilor europene

au adoptat reglementari in dome- :
niul medierii in ultimii ani: Alba- :

nia are o lege a medierii din anul
2003, Austria din 2003, Bulgaria

nia, medierea a fost implementa- din 2004 (Codul de Procedurd Ci- :

tain domeniul penal in anul 1991, vila din 2007 este sincronizat cu

iar in anul 2000 a fost introdusa legea medierii), Croatia din 2003, :

o lege care impune obligativitatea Macedonia din 2006, Serbia din
folosirii metodelor ADR in dispu- 2005, Ungaria din 2002 . Moldova

tele dintre vecini si in cazul liti-
giilor care au un obiect sub 750
Euro. In Serbia este nevoie de
experientd in domeniul medierii
sau al solutiondrii conflictelor de
minim 5 ani pentru a deveni me-
diator. In Norvegia, judecatorii
pot sd fie si mediatori, lucru care
nu este posibil exemplu causa in
Bulgaria. Si exemplele ar putea
continua la nesfarsit. Se remarca
insd un aspect general valabil:
in majoritatea statelor europene
medierea este facultativa. A exis-
tat in Anglia o Incercare de me-
diere obligatorie (impusd) insa
aceasta s-a dovedit a fi un esec.

Totusi, Anglia este o tard in care
medierea este folositd cu un real
sucees, fiind vorba despre medie-
rea facultativd in care partile con-
siderd ca este mai avantajos pen-
tru ele sa apeleze la mediere decét
sd initieze o actiune in instanta.

Polonia este una dintre putine-
le tari europene in care instanta
poate sd trimitd cauza la mediere
fara acceptul partilor insa aces-
tea au posibilitatea de a refuza
medierea. In alte tari, instanta de
judecata poate sd le propuna par-
tilor sé 1si rezolve disputele prin
mediere insd nu le poate obliga sd
apeleze la mediere.

Slovenia este un exemplu po-
zitiv In ceea ce priveste medierea,
in anul 2007 finalizindu-se prin
mediere peste 1500 de cauze.
Cele mai bune rezultate au fost
obtinute in cauzele de dreptul fa-
miliei (70%) iar cele mai dezama-
gitoare in cauzele civile.

Austria (prima tard in care
profesia de mediator a fost re-
cunoscutd printr-un act al Parla-
mentului) este un alt stat in care
medierea are rezultate, interesant
fiind aici faptul cd Intelegerea la
care ajung partile dupa mediere
este supusd controlului instantei
sau notarului, la fel ca in Legea
192/2006. Tot in Austria, cei care
doresc sa devind mediatori, prin-
tre alte conditii trebuie sd aibd
vérsta de minim 28 ani.

Croatia are o reglementare spe-
ciald in domeniul medierii con-
form cdreia daca partile au sta-
bilit sd nu initieze sau continue
un proces o anumitd perioada
de timp, ci sd apeleze la mediere,
in cazul in care isi incalcd aceas-
td obligatie asumata de ambele
parti, instanta astfel investita va

a adoptat n cursul anului 2007 o

lege a medierii care este aplicabi- :

14 din ianuarie 2008.
De remarcat, este faptul ca
legislatia din domeniul medierii

aplicabild in Europa este inspi- :

ratd preponderent de modelul
american, model care si-a dovedit
eficienta de-a lungul

ties, but they are able to refuse
mediation. In other countries, the
court may propose to the parties
to resolve their disputes through
mediation but cannot force them
to resort to mediation.

Slovenia is a positive example
in terms of mediation; in 2007
there were over 1500 cases solved
through mediation. The best re-
sults were obtained in cases of
family law (70%) and the most dis-
appointing in civil cases.

Austria (the first country in
which the mediator profession
was recognized by an Act of Par-
liament) is another country where
mediation has good results and
it is interesting that the settle-

timpului. Astfel, pro-
cedura de mediere
utilizatd in prezent
in tarile europene
isi are originile in _
proiectele scolare si | =
comunitare realizate
in SUA in anii ‘70 -
perioada in care s-a
fncurajat  crearea
primelor Centre de
Justitie ale Vecinilor.
Scopurile  acestor
centre, cunoscute ca
Jprograme de medie-
re comunitard”, au
constat in oferirea
unei alternative la
procedurile jurisdic-
tionale, unele dintre
cele mai active astfel
de centre fiind in-
talnite in New York,
Philadelphia si Los
Angeles. In progra- .
mele speciale de me- | 7550

(- D D U i ' Rl S e

To note is that mediation leg-
islation applicable in Europe is
mainly inspired by the American
model, a model that has proven
to be effective over time. Thus,
mediation procedure currently
used in European countries has
its origins in school and com-
munity projects conducted in the
U.S. in the ‘70s - during which it
encouraged the creation of the
first Neighbouring Justice Cen-
tres. The goal of these centres,
known as “Community mediation
programs”, consisted of provid-
ing an alternative to judicial
proceedings; some of the most
active centres were in New York,
Philadelphia and Los Angeles. In

"t wd

.|| Caravana Medierii Bruxelles, mai 2012 l
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diere in comunitate
s-au format grupuri de voluntari

care mediau disputele din comu- :

nitatea in care traiau, inclusiv cele
dintre vecini, membrii familiilor

acestora, proprietari de terenuri, :

consumatori si vanzatori sau
mici intreprinzatori. Succesele
programelor mentionate au fost
impresionante, acestea reusind
in climatul de dupa anii 60 (cand
se milita impotriva violentei), sd

ofere rdspunsuri punctuale pen- :

tru conflictele manifestate.
Exponentii din acest domeniu
au fost motivati de convingerile

personale si au urmdrit sa imbu- :
nitateascd abilitdtile concetateni- :

lor, sa le dezvolte capacitatile de

rezolvare a propriilor neintele- :

geri, astfel fncat comunititile sa
devind mai puternice,mai sigure

si mai putin violente, cu alte cuvi- :

inte, mai pasnice. [ ]

- continuarea in numarul urmator-

AURORA CIRLIG
Mediator, C.M.R.N.V. Cluj

ment reached by the parties after
mediation is subject to review by
the court or notary, as the Law
192/2006. Also, in Austria, among
other conditions, those who wish
to become mediators must be at
least 28 years old.

Croatia has a special regula-
tion in the mediation field ac-
cording to which, if the parties
have agreed not to initiate or
continue a process for a period of
time, but to resort to mediation,
in case they violate this mutual
obligation, the court will reject
their action as premature. Most
European countries have adopted
legislation on mediation in the re-
cent years: Albania has a media-
tion law since 2003, Austria since
2003, Bulgaria since 2004 (Code
of Civil Procedure of 2007 is syn-
chronized with the mediation law),
Croatia 2003, Macedonia 2006,
Serbia since 2005 and Hungary
since 2002. Moldova adopted in
2007 a mediation law that is ap-
plicable from January 2008.

the special mediation programs
inside the community, groups of
volunteers were formed to medi-
ate disputes in their communities,
including those of their neigh-
bours, their families, landowners,
consumers and sellers or small
businesses. The mentioned pro-
grams’ success was impressive,
they succeeded in climate of the
persons of over 60 years (when
they advocate against violence),
to provide punctual responses to
the manifested conflicts.

The exponents of this field were
motivated by their personal be-
liefs have sought to improve the
skills of their fellow citizens, to
develop their capacity to resolve
their own differences, so that
communities to become stronger,
safer and less violent, in other
words, more peaceful. n

- to be continued -

AURORA CIRLIG
Mediator, C.M.R.N.V. Cluj
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GHIDUL
MEDIATORULUI PROFESIONIST

MEDIEREA FACILITATIVA
TEHNICA ASCULTARII ACTIVE*
*Craiova, Editura Consensus, 2010, ISBN 978-973-88401-3-3
(partea a 4-a)

STRUCTURA SESIUNII
COMUNE
rocedura medierii se bazeaza
P pe parcurgerea unor etape
necesare in vederea constru-
irii tncrederii partilor care aleg sa
urmeze o astfel de procedura.

Pentru ca mediatorul si reu-
seascd sa capaciteze pdrtile pen-
tru a dezvolta multiple optiuni de
solutionare a disfunctionalitatilor
de comunicare, este recomandat
ca structura medierii sd se bazeze
pe o dezvoltare progresiva a teh-
nicilor aplicate.

Ca faza initiald a procedurii de
mediere, de reguld, avem sesiune
comund sau intalnirea partilor cu
mediatorul intr-o discutie comuna.

Aceastd discutie comund se
recomandd sd se poarte pe trei
coordonate care asigurd progre-
sia necesard pentru sondarea si
identificarea nevoilor partilor,
anume, coordonatele - transmi-
terea informatiei factuale de
la mediator la péirti; transmi-
terea informatiei factuale de
la pirti la mediator; transmi-
terea informatiei generatoare
de solutii de la’parte la parte si
citre mediator.

Tncercam sa analizdm distinct
cele trei coordonate, argumen-
tand importanta acestora in ges-
tionarea medierii.

Transmiterea  informatiei
factuale de la mediator citre
parti sau declaratia introduc-
tivd reprezinté 1mpulsul initial
in dezvoltarea comunicarii si sta-
bileste canalele de comunicare
dintre cele trei parti aflate In pro-
cedura medierii.

Declaratia introductivé se reco-
mandd a cuprinde punctele care
stabilesc cadrul optim de desfi-
surare a unei proceduri de medie-
re, si anume:
¢ Definitia medierii;

Scopul medierii;

Rolul mediatorului;

Principiile medierii;

Avantajele medierii;

Timpul alocat;

Reguli de disciplind a dialogului.
Prin formularea declaratiei
introductive se asigurd cadrul
optim de transmitere a mesajului,
stabilindu-se primul canal de co-
municare intre parti si mediator,
acesta avand rolul de emitator,
analizaind permanent prin feed-
back gradul de conectare al par-
tilor la procedura in calitate de

receptori.

Transmiterea  informatiei
factuale de la parti la mediator
sau identificarea pozmllor de
intrare si a cererilor initiale
constituie stimulul care permite
largirea canalului de comunicare

dintre parti si mediator, asigu-

rand o informare argumentatd
pozitional a cererilor partilor si,
totodatd, se stabilesc si punctele
de congruenta si de divergentd
din cadrul disputei.

Partile devin emitdtori ai me- :

sajului, iar mediatorul devine
receptor, decodificand informatia
n urma argumentelor prezentate.

Verificarea realitatii este pri- :

ma tehnicd folositd in elaborarea
strategiei si gestionarea disputei
de catre mediator.

Prin expunerea pozitiilor de
intrare, partile asigurd un flux de

informatii necesare dezvoltdrii co- :
municarii viitoare si clarificd sta- -

rea de fapt care stabileste cadrul
disputei vizibile.
Motivele aparente expuse de

parti sunt necesare pentru asi- :

gurarea limitelor care stabilesc
cadrul initial de comunicare si

permit mediatorului si formule- :

ze primul rezumat al discutiilor,
rezumat separat pentru fiecare
parte si un rezumat comun.
Rezumatul stabileste gradul de
reactivitate al partilor, fiind un
element esential in gestionarea

atitudinilor initiale ale acestora,
devenind unealta de control a me- :

diatorului.
Rezumatul asigurd mediatorul
de eficienta stabilirii codului de

decodificare a mesajului, si anu- :

me devine barometrul intelegerii

eficiente a problemei supuse me- :

dierii, mediatorul avind garantia
clarificarii disputei.

Rezumatul asigura trecerea
spre coordonata numarul trei din
sesiunea comund - transmiterea

informatiei generatoare de so- .

lutii de la parte la parte si citre
mediator.

Rolul mediatorului se amplifica
in momentul in care se trece la
dezvoltarea coordonatei numarul
trei, avand in vedere faptul c4,
dacd in identificarea pozitiilor de
intrare partile devin emitatori ai
mesajului, mediatorul preluand
calitatea de receptor in aceastd
zond a comunicdrii, frecventa
schimbarii calitatii din receptor
in emitdtor se amplificd, dezvol-

THE GUIDEBOOK
OF PROFESSIONAL MEDIATOR

FACILITATIVE MEDIATION
ACTIVE LISTENING TECHNIQUE*
*Craiova, Consensus Printing House, 2010, ISBN 978-973-88401-3-3
(part 4)

THE STRUCTURE OF THE
JOINT SESSION

ediat,ion is based on the
I\/l completion of necessary

steps to build confidence
of the parties who choose to fol-
low such a procedure.

For the mediator to succeed
in empowering the parties to
develop options to address the
multiple failures of communica-
tion, it is recommended that the
mediation structure is based on
progressive development of the
techniques applied.

As the initial phase of the me-
diation, usually, we have a joint ses-
sion or a meeting of the parties with
the mediator in a joint discussion.

The joint discussion is recom-
mended to develop on the three
coordinates needed to ensure
progression to survey and iden-
tify needs of the parties, namely,
the coordinates - providing
factual information from the
mediator to the parties; trans-
mitting factual information
from the parties to the media-
tor; the transmission of the
information that is generating
solutions from part to part and
to the mediator.

We try to analyze separately
the three coordinates, to give ar-
guments on their importance in
managing mediation.

The transmission of factual
information from the media-
tor to the parties or the intro-
ductory statement is the initial
impulse in the development of
communication and in establish-
ing the communication channels
between the three parties in the
mediation procedure.

Introductory statement is rec-
ommended to include the items
that determine the optimal devel-
opment of a mediation procedure,
namely:

The definition of mediation;
The purpose of mediation;

The role of the mediator;

The principles of mediation;
The advantages of mediation;
The time;

The rules for discipline of dialogue.
The introductory statement
formulation ensures optimum
transmission of the message,
setting the first channel of com-
munication between parties and
mediator, this having a transmit-
ter’s role and always analyzing,

through the feedback, the level
of connection of the parties to the
proceedings, as receptors.

Transmission of factual in-
formation from the parties to
the mediator or identifying the
positions when entering the
procedure and the initial appli-
cations is the stimulus that broad-
ens the communication channel
between the parties and the medi-
ator, providing positional informa-
tion on the substantiated claims
of the parties and also points of
congruence and divergence of the
dispute are established.

Parties become senders of the
message, and the mediator be-
comes a receiver and decodes the
information after the presenta-
tion of the arguments.

Reality check is the first tech-
nique used in developing the
strategy and management of the
dispute by the mediator.

Through the exposure of the in-
put positions, the parties provide a
flow of information needed to de-
velop future communication and to
clarify the facts that determine the
framework of the visible dispute.

Apparent reasons presented by
the parties are required to ensure
the original boundaries of com-
munication and they allow the
mediator to make the first sum-
mary of the discussions, summa-
ry made separately for each side
and also a common summary.

The summary represents the re-
activity degree of the parties and it
is an essential element in manag-
ing their initial attitudes, becom-
ing the mediator’s control tool.

The summary ensures the medi-
ator of the effectiveness of estab-
lishing the decoding code of the
message, and it becomes the ba-
rometer of an effective agreement
on the problem subject to media-
tion; the mediator has the guaran-
tee of clarifying the dispute.

The summary provides the
transition to coordinated num-
ber three from the joint session

- transmitting the information

that is generating solutions
from part to part and to the me-
diator. The mediator’s role is am-
plified when it goes to developing
coordinated number three, given
that, if in the position identifica-
tion at the beginning of the pro-
cess the parties become senders
of the message, the mediator tak-

17
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tAndu-se o comunicare care poate
fi reprezentatd grafic sub forma
unor dinti de fierdstrau, asigu-
rand eficienta transmiterii mesa-
jului si analizarea feedback-ului
de catre mediator.

Mediatorul are posibilitatea de
a genera discutii pe domenii care
construiesc personalitatea par-
tilor, sondénd emotiile, valorile,
istoricul, identitatea, capacitatea
de comunicare a acestora.

Rolul dezvoltérii comunicarii
pe cele cinci domenii consta in
adunarea de informatii care faci-
liteaza discutiile viitoare, dar si
posibilitatea de a pregiti trecerea
la sesiunile separate prin con-

onare o reguld care se aplica pen- :

tru a-i optimiza rezultatul final.

Procedura in sine este compu- :

s din trei parti:

® sesiunea comund initiald,
o sesiunile separate,

® sesiunea comund finald.

Sesiunea comund poate fi frag- *

mentatd in trei parti:
¢ declaratia introductiva,
o identificarea pozitiilor initiale,

o clemente comune de identifica- ;

re si pozitii initiale.
Sesiunile separate se compun

la randul lor tot din trei faze pro-

cedurale:
e pozitii de intrare initiale;

¢ sondarea istoricului, identitd- :

ing the quality of a receiver in the
area of communication, the fre-
quency of quality changing from
the transmitter to the receiver is
amplified and it develops a com-
munication that can be graphical-
ly represented by some teeth of a
saw, ensuring message transmis-
sion efficiency and the analyze of
the feedback by the mediator.

The mediator is able to gener-
ate discussion on areas that build
the personality of the parties,
probing the emotions, values,
history, identity and their com-
munication skills.

The role of communication de-
velopment in these five areas is

In the large Romanian media-
tors community there are two cur-
rents of opinion circulating, on
separate sessions, namely thatitis
a technique or a normal and natu-
ral process, applicable to the econ-
omy of the mediation procedure.

Without attempting to become
biased, I want to do an analysis
of the consequences of applying
separate sessions.

Like all other exact sciences, this
operation has too, a rule that is ap-
plied to optimize the final result.

The procedure itself consists of
three parts:

e Initial joint session,
o Separate sessions,
o Final

cretizarea unei jus-

= T

tificéri in alegerea |4
partii care rdmane | L
in mediere si acor- |
darea unei sarcini
pentru partea care
pardseste sala me-

dierii. :

Mediatorul cerce-
teazd domeniile in
limita in care par-
tile i permit acest
ucru, fard a deveni
agresiv sau iscodi-
tor, consecinta fiind
o inchidere a cana-
lului de comunicare |
prin pierderea in-
crederii.

In urma culegerii
de informatii, medi-
atorul are posibilitatea de a rezu-
ma, valorificind punctele tari de
congruentd si estompand puncte-
le de divergentd.

Rezumatul poate fi formulat
pentru fiecare parte in mod se-
parat si comun, prezentand pro-
gresul partilor in solutionarea

disputei.
Rezumatul final al sesiunii
comune stabileste momentul

intrarii Tn sesiunea separatd si
faciliteazd rolul mediatorului in
decizia acestuia de a rdméne in
mediere cu partea care a identifi-
cat-o anterior, In timpul dezvolta-
rii coordonatei ultime.

STRUCTURA SESIUNILOR
SEPARATE

Sesiunile separate - procedu-
ra sau tehnica

In vasta comunitate a mediato-
rilor romani circuld doud curente
de opinie cu privire la sesiunile
separate, si anume cd acestea
reprezintd o tehnicd sau o pro-
cedura normald, fireascd care se
aplicd in economia procedurii de
mediere.

Fara a incerca sd devin parti-
nitor, doresc sa fac o analizd a
consecintelor aplicérii sesiunilor
separate.

Ca toate celelalte stiinte exacte,
si aceasta are in modul de functi-

tii, valorilor, emotiilor, comu- :

nicare;
o identificarea interesului.

Sesiunea comund finald presu-

pune:

e prezentarea pozitiilor finale;

o stabilirea punctelor comune;

o incheierea acordului de vointa.
Privarea procedurii de mediere

de sesiunile separate reprezintd

asumarea de citre mediator a

riscului de rezolvare a situatiei

conflictuale prin compatibiliza- :
rea dorintelor, si nu a nevoilor, :

iar partile pot renunta in orice

moment la Intelegerea asumatd, ;

fiind lipsita de acordul de vointd
bazat pe interese.

Daci in sesiunea comund parti- :

le inteleg sd prezinte pozitiile de

intrare, care de regula sunt baza- :
te pe dorinte, in sesiunea separa- :

ta partea poate prezenta pozitia
sa bazatd pe interese.
Sursa argumentatiei pértilor

poate Tmbraca cele trei laturi mo- :

tivationale:

Ethos - argumentatia face refe- :

rire la principii si norme.

Pathos - argumentatia face refe-

rire la la sentimente.

Logos - argumentatia face refe-

rire la la ratiune.

In sesiunea separatd, partea
renuntd la invocarea contextuala
prezentatd anterior, rezuméand

gathering information to facilitate
future discussions and the ability
to prepare the passing to sepa-
rate sessions through the delivery
of a justification in choosing the
party that remains in mediation
and giving a task to the party that
leaves the mediation room.

The mediator investigates cer-
tain areas; within the parties allow
it, without becoming aggressive or
inquisitive, the consequence be-
ing the closure of the communica-
tion channel by loss of confidence.

After collecting information,
the mediator is able to summa-
rize, exploiting the strengths of
congruence and blurring the di-
vergence points.

The summary can be made for
each part separately and then joint-
ly, showing the progress made by
the parties in resolving the dispute.

The final summary of the joint
session sets the moment when
they go in separate sessions and
facilitates the role of the mediator
in his decision to remain in medi-
ation with the party that he previ-
ously identified during the devel-
opment of the last coordinated.

THE STRUCTURE OF CAUCUS
SESSIONS

Caucus sessions - procedure
or technique

joint
session.

The joint session
may be fragmented
into three parts:

o Introductory
statement

o Identification
of initial positions,

o Identifying
| common elements

and initial posi-
| tions.
Separate ses-

sions are composed
of three procedural
stages:

o Initial entry
positions;

o Survey histo-
ry, identity, values,

emotions, communication

o Identify the interest.

The final joint session involves:
® Presentation of final positions;
o [Lstablishing the common

points;

o The settlement agreement.

The deprivation of mediation
procedure of the caucus sessions
means that the mediator takes the
risk of solving the situation through
compatible desires, not needs, and
the parties can drop out at any time
the assumed understanding, given
the fact that it lacks the will agree-
ment based on interests.

If in the joint session the par-
ties agree to submit input posi-
tions, which usually are based on
the desires, in the caucus session
the party presents its position
based on interests.

The source argument of the
parties may embrace the form of
the three motivational sides:

Ethos - the argument refers to
the principles and rules.

Pathos - the argument refers to
the feelings.

Logos - reasoning refers to the
reason.

In the separate session, the
party disclaims the context out-
lined above, summarizing its
position at the interest that is re-
quired to be satisfied.
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pozitia sa la interesul care se cere
a fi satisfacut.

Lipsa sesiunii separate pastre-
zd partea Tn zona solicitérilor cu
materializare imediata, fira a ob-
tine concesii care pot determina
progresul partilor spre stingerea
disputei.

Regula aplicdrii ~ sesiunilor
separate este determinantd in
analiza conflictului si in stabili-
rea dinamicii acestuia, sesiunea
separata fiind zona de stabilire
a pozitiondrii partii pe piramida
necesitatilor.

Necesitatea sesiunilor separate
se va desprinde si din practica
repetatd, cit si din posibilitatea
acumuldrii de cdtre cei interesati
de informatii utile prin perfectio-
nare continua.

SESIUNILE SEPARATE -
STRUCTURA - PRIMA
SESIUNE SEPARATA

Sesiunile separate continud
maniera de lucru abordatid in
sesiunea comund, mediatorul
intrdnd In comunicare cu partea
care a fost aleasd de acesta.

Sesiunea separatd se gestio-
neazd pe aceleasi trei coordonate,
dar sunt orientate cdtre o singura
parte.

Amintirea notiunilor enun-
tate in declaratla introductivi,
stabilirea coordonatei proce-
durale, factuale a mediatorului

De reguld, in prima sesiune
separati, mediatorul pleaca de
la declaratia introductiva for-
mulatd in sesiunea comund, evi-
dentiind avantajele procedurii in
sine, preludnd rolul de emittor,
mesajul avand rolul de a consoli-
da tncrederea partii si a gestiona
empatia creatd.

Prin reluarea aménuntelor se
slefuieste canalul de comunicare
stabilit anterior, permitdnd usu-
rarea transmiterii mesajului de
la parte - emitdtor la mediator-
receptor.

A doua coordonata sondeazi
si clarifica aspecte putin dezvol-
tate In sesiunea comuna si se ba-
zeazd pe pozitia si cererea initiald
a partii afirmata pozitional distri-
butiv si nu integrativ.

Mediatorul solicitd partii per-
spectiva personald a perceptiei
despre disputa si incearcd si mo-
tiveze partea in a-si argumenta
atitudinea, potrivit teoriei argu-
mentatiei.

Trecerea la a treia coordona-
ta se va realiza prin formularea
rezumatului si analizarea de cétre
mediator a reactiei partii cu privi-
re lamodul cum a fost decodificat
mesajul de acesta.

Gestionarea elementelor care
compun coordonata a treia, si
anume emotii, valori, identitate,
istoric si comunicare, se va face

progresiv si prin aplicarea teh-
nicilor specifice procedurii de
mediere.

Explorarea acestora asigurd
mediatorului posibilitatea de a
impulsiona partea in a genera
variante de solutionare a disputei

prin aplicarea tehnicilor de nego- *

ciere integrative, prin addugarea
de valoare ofertelor si realizarea

de perceptii noi cu privire la stin- :

gerea disputei.

Se identifica atat zone de con-

Vergengé, cat si elemente care vor
face obiectul sarcinilor pe care

mediatorul le solicitd In momen- :

tul in care partea pardseste zona
de mediere pentru a intra cealaltd
parte.

Trecerea la sesiunea separatd
cu cealalta parte se va face dupa

ce mediatorul obtine o ofertd ba- :
zatd pe Intelegerea pdrtii, decodi-
ficatd prin formularea unui rezu- :

mat acceptat de aceasta.

SESIUNILE SEPARATE -
STRUCTURA — PRIMA
SESIUNE SEPARATA CU A
DOUA PARTE

Se va pastra aceeasi progre- :
sie in aplicarea celor trei coor- :

donate, mediatorul solicitand
partii atentia necesard realizarii
comunicdrii pentru a finaliza prin
rezumare.

Dacd rezumatul este exprimat
de catre mediator intr-o manierd
care mulfumeste partea careia ii

rezumd, prin prioritizarea solici- :

tdrilor si evidentierea avantajelor
unei solugii optime, oferta este

prezentata de citre mediator ast-

fel incat sé fie acceptatd de citre
partea cdreia i se adreseaz.
Solutia - veste buna - veste
mai putln buni - veste buna
este recomandatd prin gradul
mult sporit de acceptare al partii.
De reguld, din aceastd sesiune
separatd mediatorul ndruma

par‘;lle catre etapa negocierii in-

tegrative.
Prezentare ofertei se realizeaza
dupa concretizarea rezumatului

si formularea acestuia, incercin- :
du-se optimizarea celor doud con- :

cepte prin evidentierea punctelor
comune sau cele in care s-au ficut
progrese.

STRUCTURA SESIUNII
COMUNE FINALE

Sesiune comuni finala

Procedura medierii are valoare
si prin simetria care o insoteste,
simetrie care se observa incd din
primele etape ale acesteia, astfel:

Sesiunea comuna initiald este
formatd din trei etape, declaratia

introductiva, identificarea pozitii- :

lor initiale si coordonata finald a

sesiunii comune inigiale, sonda-

reavalorilor, emotiilor, istoricului,
comunicdrii, identitatii partilor

Lack of the caucus session
maintains the party in the area
of requests for the immediate
materialization without obtaining
concessions that can advance the
parties to settle the dispute.

The rule of applying separate
sessions is determinant in conflict
analysis and its dynamics, the
separate session being the area
where they settle the position of
the party on the pyramid of needs.

The need for separate sessions
will be drawn from repeated prac-
tice and also from the possibility
of acquiring useful information,
by those interested, through con-
tinuous improvement.

CAUCUS SESSIONS STRUC-
TURE - THE FIRST CAUCUS
SESSION

Separate sessions continue in
the working manner addressed
in the joint session, the mediator
entering into communication with
the party that he has elected.

The separate session is man-
aged on the same three axes, but
they are oriented to one side.

Remembering concepts out-
lined in the introductory decla-
ration, setting the procedural
and factual coordinate of the
mediator

Usually, in the first separate
session, the mediator is based
on the introductory statement
made in joint session, highlight-
ing the advantages of the pro-
cedure itself, taking the role of
sender, the message serving to
strengthen the party’s trust and
to manage the created empathy.

By resuming the details the
previously established communi-
cation channel is polished, allow-
ing ease of transmitting the mes-
sage to the party - transmitter to
the mediator- receiver.

The second coordinate probes
and clarifies issues less developed
in the joint session and is based on
the initial position and requests of
the party stated positional distrib-
utive and not integrative.

The mediator asks the party

Their exploration can provide
the possibility for the mediator in
boosting the parties in generat-
ing options to resolve the dispute
through the integrative technicques
of negotiation, by adding value to
the offers and by making new per-
ceptions on the dispute settlement.

We can identify the areas of
convergence and the items that
will be subject of the duties that
the mediator requires when the
party leaves the mediation area in
order for the other party to enter
mediation.

Switching to a separate session
with the other party will take place
after the mediator gets an offer
based on the understanding of the
party, decoded by formulating a
summary that the party agrees with.

CAUCUS SESSIONS - THE
STRUCTURE - THE FIRST
CAUCUS SESSION WITH THE
SECOND PARTY

The same progression will
be kept in the application of
the three coordinates, the me-
diator asking the same attention
from the party in order to achieve
communication and to finalize by
summarizing.

If the summary is expressed
by the mediator in a manner that
satisfies the party to which he is
summarizing, by prioritizing ap-
plications and the advantages
of optimal solutions, the offer is
made by the mediator in order to
be accepted by the party to whom
it is addressed.

The solution - good news - less
good news - good news is recom-
mended by the higher degree of
acceptance of the party.

Typically, from this caucus ses-
sion the mediator guides the par-
ties towards the integrative nego-
tiation stage.

The introductory offer is made
after the realization of the summary
and after drafting it, trying to opti-
mize the two concepts by highlight-
ing the common points or the area
where they have made progress.

for its personal perspective of THE STRUCTURE OF THE

the perception of the dispute and
tries to motivate the party’s atti-
tude to argue its attitude accord-
ing to the argumentation theory.

Moving to the third coordi-
nated the reaction of the part
towards the way in which the mes-
sage was decoded will be achieved
through the summary and the
analysis.

Managing the elements that
make up the third coordinated,
for example emotions, values,
identity, history and communica-
tion will be done progressive and
applying specific techniques of
mediation.

FINAL JOINT SESSION

Final joint session

The mediation procedure is
valuable through the symmetry
that accompanies it, symmetry
that can be observed in its early
stages, as follows:

The initial joint session con-
sists of three phases, the intro-
ductory statement, identifying
the initial positions and the fi-
nal coordinate of the initial joint
session, the survey of the values,
emotions, history, communica-
tion and the identity of the parties
to the dispute.

In the separate sessions the

19



\Y0) “

Uniunea
Centrelor de Mediere  _ a r a Va
" din Romania |




ledieri

na

-




medierea, tehnica si arta » iunie 2012

22

aflate Tn disput.

Sesiunile separate in care se
identificd aceeasi procedura a ce-
lor trei coordonate.

Sesiunea comund finald unde
deosebim aceleasi trei coordona-
te, punctul de plecare al partilor
in conflict sau pozitia inigiaié a
acestora, dezvoltarea sau genera-
rea de optiuni, printr-o negociere
directd integrativd a partilor in
prezenta mediatorului si coordo-
nata pozitiei finale sau acordul de
mediere, care reprezintd realiza-
rea partilor prin identificarea de
solutii caracterizate de acordul de
vointd si lipsa elementelor coerci-
tive, punitive.

La nivel subtil existd o regula
care Tnsoteste permanent procedu-
ra medierii: aplicarea celor trei co-
ordonate, identificate In fiecare pas
care dezvolta aceastd procedura.

Cred cu convingere ci, asa cum
un punct devine relativ fix prin
stabilizarea acestuia in trei anco-
re, cum omul percepe tridimen-
sional, cum identitatea acestuia
este conferitd de valori, emolii si
istoric, asa si medierea este me-
nitd sd stabilizeze relatiile umane
prin dezvoltarea celor trei coordo-
nate care sunt compatibilizate de
mediator.

Sesiunea comund finald este
structuratd pe acelasi sablon,
identificandu-se in cadrul aceste-
ia cele trei etape si anume:

o Mediatorul prezintd péartilor
progresul pe care l-au realizat
de la momentul zero si pana in
prezent;

o Mediatorul relateazd variantele
de solutii care au fost vehicula-
te in timpul procedurii, nsotite
de sursa de argumente;
Mediatorul prezintd intelege-

rea finald, cu toate aspectele con-

venite, printr-un rezumat concis si
clar, In vederea determindrii tutu-
ror detaliilor care compun acordul
de mediere si asigurd partile de
sprijinul sdu in redactarea aces-
tuia, Tn cazul in care este solicitat.

In situatia in care medierea
nu se finalizeazd printr-un acord,
mediatorul va respecta aceleasi
etape si Incurajeaza partile pen-
tru discutii viitoare, cu convigerea
ca solutia de stingere a disputei
este In mana partilor, si numai
consecventa determind succesul.

INCHIDEREA SESIUNILOR DE

MEDIERE
Procedura de mediere se incheie:

o prin incheierea unei intelegeri
totale;

o prin incheierea unei intelegeri
partiale;

® prin constatarea de citre medi-
ator cd medierea a esuat;

o prin vointa partii de a denunta
contractul de mediere.
1. Intelegere totald

In cazul in care se ajunge la o
intelegere a partilor cu privire la
rezolvarea concretd a disputei lor
se va semna un acord, unde va fi
trecut rezultatul la care s-a ajuns
prin mediere, si anume conditiile
si aspectele asupra crora partile
au consimit.

Referitor la forma pe care tre-

buie sd o fmbrace acest acord,
ardtim cd acesta trebuie realizat
in scris, nefiind suficientd vointa

partilor neconcretizatd in realiza- :

rea unui inscris care sa certifice
rezultatul medierii.

Valoarea probantd pe care o
are un asemenea inscris este
aceea data de articolul 1176 Cod
Civil care priveste inscrisul ca un
contract sub semnaturd privatd
incheiat intre partile medierii, si

anume ,,actul sub semnaturd pri- :

vatd, recunoscut de acela caruia i
se opune, sau privit, dupd lege, ca

recunoscut, are acelasi efect ca ac-

tul autentic, intre aceia care l-au

subscris si intre cei care reprezin-

ta drepturile lor”.
Astfel, partile au posibilitatea
autentificdrii acestui inscris la un

notar public sau sa-1 supund incu- :

viintarii instantei, in cazul in care
existd un dosar pe rolul instantei
de judecatd, iar judecdtorul va

pronunta in aceste conditii o ho- :

tarare de expedient, in cuprinsul

cdreia vor fi trecuti termenii con- :

tractului stabilit de catre parti.
Acordul va putea fi realizat de

catre avocatii partilor care au ro- :

lul de a asigura compatibilitatile

acestuia cu legile in vigoare, pre- :

venind astfel strecurarea unor
greseli care ar putea da nastere
unor viitoare disensiuni, iar, in

cazul in care partile nu sunt re- :

prezentate de avocati, mediatorul

poate si redacteze el tnsusi acor- *
dul si sa-1 supund aprobarii parti- :

lor, Insd, asa cum am arétat, el nu
are puterea decizionald asupra
partilor.

2. Intelegere partiald

Este posibil ca la finalul sesiu-

nii de mediere partile sd ajungd
la un consens numai cu privire
la unele aspecte ale conflictului,
caz n care se va incheia un acord
partial care va cuprinde clauzele
asupra cdrora pértile au convenit,

specificindu-se totodatd si aspec-

tele asupra cdrora partile nu au
reusit sd ajungd la o intelegere.
Acordul partial are aceleasi
efecte ca si o Intelegere totala,
urmand ca partile sd aiba ulterior
deschisd calea justitiei in vederea
rezolvirii si a aspectelor care nu
au fost solutionate prin mediere.

3.Renuntarea de citre medi- :

ator

In toate situatiile in care se in- :
calcd unul din principiile funda- -
mentale ale medierii, spre exem- :

plu obligatia impartialitatii si

same procedure of the three coor-

dinated is identified.

In the final joint session we
distinguish the same three axes,
the starting point of the parties in
conflict or their original position,
the development or generation of
options, through direct integra-
tive negotiation between the par-
ties, in the mediator’s presence
and the coordinated of the final
position or mediation agreement,
which represents the realisation
of the parties through identifying
solutions characterized by the
agreement of will and the lack of
coercion elements , punishing ele-
ments.

At a subtle level there is a rule
that always accompanies the me-
diation procedure: application of
the three coordinates identifica-
tion of each step in developing
this procedure.

[ strongly believe that, as a
point is relatively fixed by stabiliz-
ing its three anchors, as the man
has the perception of the three-di-
mensional things, as his identity
is conferred by values, emotions
and history, in the same way me-
diation is designed to establish
human relations by developing
the three coordinated that are
made compatible by the mediator.

The final joint session is struc-
tured in the same pattern, identi-
fying its three stages:

o The mediator shows to the
parties the progress they have
made from time O up to the pre-
sent moment;

o The mediator reports variants
of solutions that were circu-
lated during the procedure,
accompanied by the source of

arguments;
The mediator gives the final
agreement, with all aspects

agreed upon, in a concise and
clear summary, to determine all
the details that make the me-
diation agreement and provides
support in drafting parts of it, if
required.

If the mediation is not terminat-
ed by an agreement, the mediator
will meet the same stages and will
encourage the parties to further
discussion with the convictions
that the solution is in the hands
of the parties to the dispute, and
only consistency determines suc-
cess.

CLOSURE OF THE MEDIATION

SESSIONS
The mediation concludes:

o When a total agreement is
reached;

® By reaching a partial under-
standing;

® By the declaration of the media-
tor that mediation has failed;

® By the party’s will to terminate

the mediation contract.

1. Total agreement

If the parties reach an agree-
ment on resolving their dispute
they will sign an agreement,
which will be passed on the re-
sult reached through mediation,
and the particular conditions and
matters which the parties have
agreed on.

Regarding the form that this
agreement needs to have, we
show that it must be done in
writing; the will of the parties is
not enough if they don’t put it in
writing to certify the result of the
mediation.

The probative value that a writ-
ten document has is the one given
by the Civil Code Article 1176
that regards the document as a
contract under private signature,
between the parties, namely “the
act under private signature, rec-
ognized by the one that it is op-
posed to, or viewed, by law, as
recognized, has the sume effect as
the authentic document, between
those who have subscribed it and
those who represent their rights.

Thus, parties can authenticate
this document to a notary public
or subject him to a declaration
of the court, if there is a pending
court case and the judge will rule
in these circumstances a decision
to substitute, within which previ-
ous contract terms will be written
according to the facts established
by the parties.

The agreement may be made
by the parties’ lawyers that are
designed to ensure compatibil-
ity with the law, preventing slip-
ping of mistakes that could lead
to future disagreements and, if
the parties are not represented
by lawyers, the mediator can
prepare himself the agreement
and submit it to approval by the
parties, but, as noted, he doesn’t
have decision-making power on
the parties.

2. Partial agreement

It is possible that at the end of
the mediation session the parties
reach a consensus only on some
aspects of the conflict, case in
which a partial agreement will
be drafted, agreement that will
include the clauses on which the
parties have agreed, specifying
also the issues on which the par-
ties failed to reach an agreement.

The partial agreement has the
same effect as an overall agree-
ment, followed by the parties
opened way to justice for solving
the aspects that haven’t been set-
tled through mediation.

3. The mediator’s declara-
tion upon the failure of the me-
diation process

In all the cases where there is
a violation of fundamental princi-
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neutralitatii mediatorului, acesta
este obligat si aducd la cunostin-
ta partilor acest lucru, iar soarta
continudrii procedurii de mediere
va depinde numai de parti, exis-
tand astfel trei situatii posibile:

o fie continuarea medierii, situa-
tie in care partile acorda in con-
tinuare deplind incredere per-
soanei mediatorului si-i vor cere
acestuia s continue procedura;

o fie Tnlocuirea mediatorului, si-
tuatie data de pierderea incre-
derii partilor in mediator, dar
care totusi considers medierea
cea mai bund solutie de rezol-
vare a problemei lor si continu-
area astfel a medierii cu un alt
mediator ales din tabloul medi-
atorilor.

o fie renuntarea

) Caravana Medierii Bruxelles, mai 2012
la mediere,

situatie  datd
de  pierderea
increderii  in
persoana medi-
atorului concre-
tizata in refuzul
partilor de a |
continua proce-
dura, urménd
a-si transa con-
flictul la instan- &
ta de judecata.
De asemenea si
mediatorul, prin
vointa lui, poate
dispune  inchi-
derea  medierii
atunci cand con-
siderd ca scopul
medierii nu mai poate fi atins.
Acest drept al sdu nu poate fi fo-
losit discretionar, deoarece el, ca
parte in mediere, are obligatia
de a depune toate eforturile Tn
vederea ajungerii la un rezultat
favorabil.
4. Denuntarea contractului
de citre una dintre parti
Medierea, fiind prin definitie
o procedurd voluntard, nimic nu
poate impiedica vreuna dintre
parti sd denunte contractul de
mediere, acest fapt concretizandu-
se prin respectarea dreptului de
deplind libertate si autonomie a
partii n ceea ce priveste medierea.
De asemenea, chiar partile, de
comun acord, pot decide depune-
rea contractului de mediere la medi-
ator si renuntarea astfel la mediere.
0 altd situatie este atunci cand
una dintre parti, fird a denun-
ta contractul de mediere, nu se
mai prezintd la mediere in ziua
stabilitd de comun acord, astfel
incat procedura medierii nu se
poate realiza. Un rol important
ii apartine mediatorului care are
obligatia de a afla vointa reala a
partii care lipseste si sd reprogra-
meze 0 noud sesiune de mediere,
perioadd in care va contacta par-
tea ,si, daca va stabili cd intentia

reald si exprimatd a a partii este
de a nu participa la mediere, va
aduce la cunostinta partii care
a fost prezentd refuzul celeilalte

parti si, procedand in consecintd, :

va inchide medierea.

In concluzie, in toate cele pa- -

tru cazuri enumerate, mediatorul
este obligat sa incheie un proces
verbal care va cuprinde numele

partilor, al mediatorului, data, :

rezultatul medierii dat de vointa

partii/partilor de a renunta la me- :

diere, semnatura partilor.

Acest proces verbal se va inche-

ia in atatea exemplare cate parti
sunt, iar mediatorul va inméana

un exemplar fiecdrei parti, pas- :
trandu-si pentru sine un exem- :

plar care se va arhiva.

De precizat cd, indiferent de
rezultatul medierii, mediatorul
nu trebuie sd-si piardd tonul

optimist, relaxat care sd indu- :

cd pdrtii o stare de incredere in
capacitatea si profesionalismul
mediatorului, s felicite partile in
caz de reusitd, iar in caz de esec

sd mulfumeasca partilor cd au fa- :

cut eforturi pentru ajungerea la o
intelegere amiabild.

Nu de putine ori, in cazul unor
medieri care nu s-au finalizat

printr-o intelegere, partile au reu- :

sit totusi sd ajungd la o Intelegere
pand la finalizarea procesului in

instanta si acest lucru se datorea- :

74 medierii si mediatorului care a
reusit sa gaseasca modalitati de

comunicare intre partile implica- :

te Tntr-un conflict, creand astfel
premisele impdacarii, dat fiind
faptul ca orice neintelegere se

datoreazd, intr-o anumitd misurd, -
imposibilitatii de comunicare din- :

tre parti. L

- Continuarea in numarul urmator-

MUGUR MITROI

Presedinte UCMR,

membru al Consiliului
de Mediere din Romania

ples of mediation ,for example the
required impartiality and neutral-
ity of the mediator, he must notify
the parties and the further fate of
the mediation procedure will de-
pend only on the parties; so there
are three possible scenarios:

o continue mediation, situation
in which the parties shall re-
main fully confident to the me-
diator and will ask the mediator
to continue the process;

o the replacement of the media-
tor, situation given by the par-
ties reduced confidence in the
mediator, but which still consid-
er mediation the best solution
to solve their problem and thus
going further with the media-

party, without denouncing the
contract of mediation, does not
come to mediation on the day
that they agreed upon and so that
the mediation procedure cannot
be achieved. An important role
belongs to the mediator who is
required to find the real intention
of the part that is missing and to
reschedule a new mediation ses-
sion, period during which he has
to contact the party, and, if he
will determine that the real and
expressed intention of the party
is not to participate in mediation,
he shall notify the party that was
present and let them know about
the refusal and thus he will termi-
nate the mediation.

tion with another mediator cho-

sen from the mediator’s chart;

o giving up on the mediation
given the situation of loss of
confidence in the person of
the mediator embodied in the
parties’ refusal to continue the
procedure and wanting to set-
tle the conflictin court.

Also the mediator, through his
will, may decide on closing the
procedure when he thinks that
the mediation’s purpose can no
longer be achieved. This right of
the mediator cannot be used all
the time because it, as part of the
mediation process has the obli-
gation to make all the efforts for
reaching a favourable outcome.

4. The denouncing of the con-
tract by one of the parties

As mediation is by definition a
voluntary process, nothing shall
prevent any party to terminate the
contract of mediation, this material-
izing by respecting the right of full
freedom and autonomy of the party
inwhat concerns the mediation.

Also, even the parties, by agree-
ment, can decide the deposit of
the mediation agreement to the
mediator and in this way giving
up on mediation.

Another situation is when one

In conclusion, in
all the four cases
listed, the media-
tor is obliged to
draw up a report
which will include
the names of the
parties, the me-
diator, date, the
results given by
the will of the party
parties to give up
mediation, the par-
ties’ signature.

This report will
be completed in
as many copies
as parties, and
the mediator will
present a copy to
each party, keep-
ing a copy for him-
self, document that he will put in
his archive.

Note that, regardless of the out-
come of the mediation, the media-
tor should notlose the relaxed and
optimistic tone which  induces
the parties a state of confidence in
the capacity and professionalism
of the mediator, to congratulate
the parties in case of success and,
on the case of failure to thank the
parties for their effort to reach an
amicable settlement.

Not seldom, in the case of medi-
ations which did not end with an
agreement, the parties managed
to reach an agreement until the
conclusion of the court process
and this is due to mediation and
the mediator who managed to find
communication ways between the
parties in conflict, creating the
premises for reconciliation, given
the fact that any misunderstand-
ing is due, to some extent, to the
impossibility of communication
between the parties. m

- to be continued -

MUGUR MITROI
President of UCMR,
member of the Mediation
Council in Romania
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ABORDAREA MEDIERII
SI A TERAPIEI DE FAMILIE.
CONSIDERATII TEORETICE -

elatia complementara din-
R tre mediere si terapie in
cauzele de divor{ a repre-
zentat o preocupare continud a
specialistilor Tn acest domeniu.
In articolul sau ,Mediation and
psychotherapy.  Distinguishing
the differences”, Kelly (1983), de-
fineste criteriile care stau la baza
acestei diferentieri pornind de
la scopurile, rolurile si dinamica
procesului atat in mediere, cat si
in psihoterapie.

Un alt autor (Milne, 1985) sub-
liniaza aceasta diferentd pornind
de la comparatia dintre psihote-
rapie, terapia comportamentald,
terapia in cazurile de divor si me-
dierea. Ambii autori mentionati
anterior sustin ipoteza conform
cdreia medierea 1n cazurile de
divort Isi are originea in psihote-
rapie, dar totodatd are influente
si din drept sau stiinte sociale.
Abordarea acesteia, continud
autorii, este datd de formarea si
pregatirea practicd si teoreticd pe
care o are mediatorul.

Scopul terapiei este acela de
schimbare, pe cind scopul me-
dierii este acela de a rezolva un
conflict cautand solutii practice,
faptice si mai putin implicatii de
naturd emotionald. Medierea ca
procedurd este conceputd in sco-

.............................

pul de a ajuta oamenii si ia deci-
zii, sd-si respecte reciproc ideile,
iar trecutul familiei este folosit
in gasirea de posibile solutii la

problema cu care vin in mediere. :
: “Mediation and  Psychotherapy.

Aspectele esentiale ar fi dinamica,
structura familiei relatiile dintre
membrii familiei nucleare si celei
extinse.

Rolul mediatorului in procedu- :
ra de mediere este unul de neu- -

tralitate; flexibilitatea acestuia in
relatie cu clientii este mult mai
scazutd decit n terapie. Existd
riscul, ca, fdcand alian(d cu una
dintre parti, cuplul sd nu se mai

prezinte la urmitoarea sesiu-
ne de mediere. Pe de altd parte, -
atunci cand una dintre parti cre- :

de in refacerea cdsdtoriei, este

important ca mediatorul sa iden- *

tifice aceste nevoi si sa opreasca
procedura medierii.
In cercetdrile efectuate 1n

domeniul medierii divorturilor, :

Hahn & Kleist (2000) au stabilit

criterii privind eficacitatea aces- :

tei proceduri n ceea ce priveste
cooperarea pdrtilor, nivelele de
conflict, implicatiile de ordin
psihologic asupra copilului si a
viitoarelor relatii ale acestuia cu

périntii, prin comparatie cu pro- :

cesul traditional derulat in fata

instantei de judecatd. De aseme- :

THE APPROACH OF MEDIATION
AND FAMILY THERAPY.

he complementary relation-
ship between mediation and
therapy in cases of divorce
was a constant concern of speci-
alists in this field. In his article:

Distinguishing the differences”,
Kelly (1983), defines the criteria
underlying this differentiation
based on goals, roles and dyna-
mics of the mediation process as
in psychotherapy.

Another author (Milne, 1985)
emphasizes the difference starting
from the comparison of psychothe-
rapy, behavioural therapy, therapy
and mediation in divorce cases.
Both authors mentioned above
support the hypothesis that me-
diation in divorce cases originated
in psychotherapy, but also has in-
fluences from the law or social sci-
ences. Its approach, the authors
continue, is given by the practical
and theoretical training and pre-
paration that the mediator has.

The goal of therapy is to chan-
ge, while the purpose of mediati-
on is to resolve a conflict seeking
practical solutions, more facts
and less emotional implications.
Mediation, as a procedure, is
designed to help people make
decisions, to respect each other’s
ideas, and family history is used

THEORETICAL CONSIDERATIONS

..............................

.
.
.
.

............................

to find possible solutions to the
problem with which they come
to mediation. The key issues wo-
uld be the dynamics, the family
structure and the relationships
between close and extended fami-
ly members.

The role of the mediator in the
mediation is one of neutrality;
his flexibility in the relation with
the customer is much lower than
in therapy. There is the risk that,
by making alliance with any party,
the couple no longer presents at
the next mediation session. On
the other hand, when a party
believes in restoring marriage, it
is important for the mediator to
identify these needs and to stop
the mediation procedure.

In the research conducted in
divorce mediation, Hahn & Kle-
ist (2000) have established the
efficacy criteria of this procedure
in what concerns the parties’ co-
operation, levels of conflict, the
psychological implications of the
child and its future relations with
parents, compared with a proce-
dure conducted in a traditional co-
urt of law. The study also followed
the implications of combining
mediation with family therapy. The
findings were those that, through
mediation, divorce cases and con-
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nea, studiul a urmdrit implicatiile
combindrii medierii cu terapia de
familie. Concluziile studiului au
fost acelea cd, prin mediere, cazu-
rile de divort si conflictele pe care
le implica au fost rezolvate mai
eficient, intr-un timp relativ scurt
ajungandu-se la solutii favorabile
pentru ambele parti.

Din perspectiva relatiei din-
tre mediere si terapia de familie,
s-a ajuns la rezultate importante
privind eficienta medierii atat in
cooperarea dintre parinti, cat si
in elaborarea unui program de
consiliere post-divort.

Medierea incurajeazd comuni-
carea dintre parti asigurdndu-se
transparenta si colaborarea prin
intermediul mediatorului. Aspec-
tele comune ambelor abordari se
refera la utilizarea tehnicilor de
comunicare: ascultare reflectivd,
recadrare (reframing), re-echili-
brare (power balancing) etc. In
ambele domenii [imbajul este
extrem de important (Katz, 2007).
In psihoterapie utilizarea unui
limbaj accesibil si adaptat clien-
tului constituie un deziderat esen-
tial pentru reusita procesului.

Hahn & Kleist (2000) au sinte-
tizat o serie de implicatii practice
utile mediatorilor si terapeutilor
care activeazd la interfata dintre
mediere si terapie. Slaikeu et al.
(1985) au aratat in baza studiilor
care au analizat Tnregistrari ale
unor medieri realizate cu partici-
panti reali ca mediatorii au fost
mai eficienti Tn atingerea unui
acord daca: si-au asumat un rol
mai mare in structurarea proce-
sului, s-au focalizat mai mult pe
rezolvarea de probleme, au dis-
cutat in special optiuni si solutii,
nu fapte si au mentinut un control
flexibil asupra situatiei de medie-
re. Mediatorii eficienti interve-
neau mai repede cénd conflictul
escalada si aveau o competentd
lingvisticd imbunitatitd. Cupluri-
le cu probleme severe de relatio-
nare au reusit intr-o mai mica ma-

surd s atingd un acord acceptabil
pentru ambele parti (in special
daca stilul mediatorului consta in
centrarea pe fapte). Donahue et
al. (1994) au aratat cd masura in
care cuplurile reusesc sd realizeze

un acord este dependentd de nu-

mérul de probleme asupra cdrora
existd dispute. Prin mediere se

poate reduce conflictul interpa- :

rental (Kelly, 1993), iar reducerea
conflictului  interparental este
asociatd cu reducerea riscului
pentru dezvoltarea unor tulburari
emotionale sau de comportament

ale copiilor (Lansky, 1996). Majo- :
ritatea practicienilor sunt de pare-

flicts involved were effectively re-
solved in a short time leading to fa-
vourable solution for both parties.

From the perspective of the
relationship between mediation
and family therapy, important
results have been gained in what
concerns the effectiveness of both
mediation and cooperation of pa-
rents in developing a post-divorce
counselling program.

Mediation encourages commu-
nication between parties ensuring
transparency and collaboration
through the mediator. Common
aspects of both approaches talk
about the use of communication

p BT 0 i |
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re cd descrierea detaliata a relatii- :

lor post-divort ajutd la reducerea
conflictului dintre périnti. Mai
mult, in unele state din
SUA aceste planuri de-
taliate sunt cerute prin
lege (Ellis, 1990).

Potrivit studiilor efec-
tuate de Emery, 1995,
conceptualizarea medie- |  §
rii din perspectiva tera- g
piei de familie consta tn
principal in renegocierea relatiilor

de familie redefinite prin mediere, :

iar tehnicile folosite sunt comune
atat medierii, cat si terapiei. m

CAMELIA ANCA BORLEAN
Mediator, psihoterapeut

AVANTAJELE MEDIERII.
POSIBILITATEA RESTITUIRII
TAXEI DE TIMBRU

Xista situatii in viata in care
E multitudinea de probleme

cu care ne confruntam ne
depaseste, “dar modul in care le
rezolvam tine de noi”.

Datorita frecventelor modifi-
cari ale legislatiei aparute dupa
1989, trecerea de la un sistem
economic comunist, la o econo-
mie de piata libera au determinat
cresterea fara precedent a numa-

.............................

rului de litigii inregistrate pe ro-

lul instantelor de judecata. Aceste

inregistrari masive au condus in- -
evitabil la cresterea duratei de so- -
lutionare a cauzelor datorat volu- :

mului mare de lucru. In Romania
sistemul de justitie se confrunta

atat cu lipsa fondurilor, cat si lip-
sa de resurse umane, fondurile fi- :

nancire angrenate de stat pentru
un proces fiind considerabile.

techniques: reflexive listening,
reframing, re-balancing (power
balancing) etc. In both areas the
language is extremely
important (Katz, 2007).
In psychotherapy a cus-
tomer-friendly language
is used and this is an es-
sential fact for a success-
ful process.

Hahn & Kleist (2000)
have synthesized a se-
ries of practical implications that
are useful to mediators and thera-
pists working at the interface
between mediation and therapy.
Slaikeu et al. (1985) showed, in
the studies that analyzed record-
ings of real mediations conducted

with participants, that mediators
were more effective in reaching
an agreement if they: assumed
a greater role in structuring the
process, focused more on solving
problems, discussed more about
options and solutions, not on
facts, and kept flexible control of
the situation of mediation. Effec-
tive mediators intervened quickly
when the conflict was increasing
and had an improved proficiency
language. Couples with severe
relationship problems managed,
in a smaller measure, to reach
an agreement acceptable to both
sides (especially if the mediator’s

style was to focus on
{ facts). Donahue et

al. (1994) has shown
that the extent to
which couples fail
to achieve an agree-
mentis dependent on
the number of issues
on which there are
disputes. Mediation
can reduce inter-pa-
rental conflict (Kelly,
1993), and the reduc-
tion of inter-parental
conflict is associated
with reduced risk
for developing emo-
N a tional or behavioural
disorders in children (Lansky,
1996). Most practitioners believe
that the detailed description of
post-divorce relationships helps
reduce conflict between parents.
Moreover, in some U.S. states
such detailed plans are required
by law (Ellis, 1990).

According to studies conducted
by Emery, 1995, the conceptu-
alization of mediation from the
perspective of family therapy con-
sists primarily in the renegotia-
tion of family relationships, and
the techniques are common to
both mediation, and therapy. m

CAMELIA ANCA BORLEAN
Mediator, psychotherapist,

THE ADVANTAGES OF MEDIATION.
THE POSSIBILITY TO DRAWBACK
THE LEGAL STAMP FEE

.............................

here are situations in life
T where the multitude of prob-

lems that we have to face are
overwhelming us, “but the way we
solve them depends on us”.

Due to the frequent changes
in legislation that occurred af-
ter 1989, the transition from a
communist economic system to
a free market economy has led
to unprecedented growth in the

.............................

number of disputes registered
before the courts. These disputes
inevitably led to a massive growth
of the duration of proceedings,
due to the large volume of work.
In Romania, the justice system
deals with the lack of funds and
lack of human resources, while
the financial funds involved by
the state in a process represent a
considerable amount.
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Pentru aceste considerente,
solutiile alternative justitiei sta-
tale au devenit imperios necesare,
pentru degrevarea instantelor su-
focate de numarul masiv de dosa-
re si asigurarea eficientei justitiei.
Romania, in calitatea sa de stat
membru al Uniuni Europene, tre-
buie sa implementeze in dreptul
intern actele normative care sa
asigure transpunerea Directivei
2008/52/CE al Parlamentului Eu-
ropean si a Consiliului, privind
anumite aspecte ale medierii in
materia civila si comerciala.

Astfel Legea nr. 202/2010 pri-
vind unele masuri pentru accele-
rarea solutionarii proceselor, nu-
mita si “mica reforma a Justitiei”,
prevede obligatia judecatorului
in virtutea rolului sau activ, de a
recomanda partilor sa participe
la o sedinta de mediere in orice
faza a litigiului, evidentiind avan-
tajele acestei proceduri,
in toate tipurile de liti-

fata de procesul clasic. Justitia

statala presupune, taxe de tim- *
bru dupa caz, cheltuieli cu trans- :

portul in mod repetat pe toata
intinderea procesului, cheltuieli
cu aparatorul, cheltuieli pentru
expert daca este cazul, pierderea
zilei de munca care se incadreaza

tot la costuri si alte cheltuieli ne-

prevazute. Sa nu uitam ca aceste
cheltuieli se pot repeta in toate

caile de atac pe care le parcurgem,

fara sa avem certitudinea ca la

final solutia va fi una favorabila. :

Prin parcurgerea procesului de
mediere simplificam acest lung
proces clasic din toate punctele
de vedere, obtinand avantaje in
favoarea ambelor partii.

Revenind la taxa de timbru, :
aceasta poate fi restituita la ce- :
rerea partilor, in orice faza pro- :

cesuala, in cazul in care conflictul
s-a solutionat printr-un acord de

For these reasons, the alterna-
tives to state justice have become
imperative to relieve the courts
that are suffocated by massive
number of files and to ensure
judicial efficiency. Romania, in
its quality as an EU member state,
must implement into the national
law the legislation to transpose
the Directive 2008/52/EC of the
Buropean Parliament and the
Council on certain aspects of me-
diation in civil and commercial
matters.

At this chapter, the Law.
202/2010 regarding some meas-
ures to accelerate the solution of
trials, also called the “small judi-
cial reform”, requires to the judge,
based on his active role, to advise
parties to attend a mediation ses-
sion at any stage of the dispute,
emphasizing the advantages of
this procedure in all types of dis-

gii care, potrivit legii, | Caravana Medierii Bruxelles, mai 2012

pot fi supuse medierii.
Pentru incurajarea
justitiabilului de a ape-
la la aceasta procedura
si pentru promovarea

ei, statul ofera multi- ‘L {l
ple avantaje partilor -

ce aleg aceasta cale de
solutionare a conflicte-
lor statuate in Legea nr.
192/2006, modificata
prin Legea 370/2009:
sedinta de informare
este gratuita, restitu-
irea taxei de timbru,
ajutorul public judiciar,
reglementat prin 0.U.
nr. 51/2008, ce transpune preve-
derile Directivei 2003/8/CE de im-
bunatatire a accesului la justitie.
Faptul ca sedintele sunt confiden-
tiale este de asemenea un avantaj
major fata de sedintele publice
din instante; timpul de solutiona-
re a disputei supusa medierii poa-
te fi de cateva ore sau cateva zile
in functie de complexitatea cazu-
lui si de rolul activ al partilor, in
comparatie cu durata unui proces
clasic ce poate avea o intindere de
ani de zile. Flexibilitatea sedinte-
lor de mediere este la fel un avan-
taj demn de remarcat, sedintele
se fixeaza in functie de posibili-
tatea partilor si a mediatorului de
comun acord, atat in ce priveste
data, cat si ora, astfel partile vor
avea posibilitatea de a-si ordo-
na programul fara a neglija alte
obligatii. Medierea este mai putin
formala, nu este nevoie de tot fe-
lul de inscrisuri, acte doveditoare,
martori, expertixe etc., se bazea-
za pe intelegerea partilor tinan-
du-se cont de interesele acestora.
Un aspect deosebit de important
catalogat tot la avantaje se refera
la costurile considerabil mai mici

mediere, cu conditia ca aceasta sa
fie inainte de a se da o hotarare in

cauza. Partile, sau una din parti, :

se vor prezenta in fata instantei

investite sa solutioneze pricina, :

cu acordul de mediere si cererea
de restituire a taxei de timbru

avansate. Instanta ia act de acor- :
dul de mediere, va constata invo- :

iala lor si se va pronunta printr-o

hotarare de expedient potrivit art. :
271 - 273 C. pr.civ. in conformita- :

te cu acordul de mediere.

Anterior modificarilor legislati-
ve privind mica reforma, restitu- :

irea taxei de timbru era posibila
in caz de tranzactie potrivit art.23
alin.2 ind.1din Legea 146/1997
privind taxele judiciare de timbre;
dupa intrarea in vigoare a Legii
202/2010, aceste dispozitive se

abroga, astfel ca singura modali-

tate de restituire a taxei de timbhru
este posibila in urma parcurgerii
procedurii de mediere.

Metodele alternative de soluti- :

onare a diferendelor se bazeaza
pe posibilitatea si dreptul partilor

de a rezolva in mod liber dispute-
le dintre ele; partile detin contro-
lul asupra intregului proces, aces- :

putes that can, according to the
law, be a subject to mediation.

To encourage the litigants to
resort to this procedure and to
promote it, the state offers many
advantages to the parties who
choose this way of solving con-
flicts, stated in Law no. 192/2000,
amended by Law 370/2009: the
information session is free, re-
imbursement of stamp duty fee,
legal aid, regulated by Ordinance
no. 51/2008, transposing the pro-
visions of Directive 2003/8/EC to
improve access to justice. The fact
that meetings are confidential
is also a major advantage over
public meetings of the court; the
duration of the settlement of the
dispute submitted to mediation
may be several hours or several
days, depending on the complex-
ity of the case and the active role
of the parties, compared to the
duration of a classic trial that can
take even years.

The flexibility of the mediation
sessions is a noteworthy advan-
tage, the meetings can be fixed
according to the parties and the
mediator, both in terms of date

and time, this way the parties
will be able to organize their pro-
gram without neglecting other
duties. Mediation is less formal,
there is no need for all kinds of
documents, evidence, witnesses,
expertise, etc. It is based on the
understanding of the parties, tak-
ing into account their interests. A
very important aspect that is also
considered to be an advantage are
the lower costs compared to those
of a classic trial. State justice re-
quires stamp duty fee if necessary,
transport costs that have to be
paid repeatedly during the trial,
counsel expenses, expenses for
an expert if any is needed, loss
of working hours that can be cat-
egorized also under other costs
and unexpected expenses. Let
us not forget that these costs can
be repeated in all the remedies
that you go through without hav-
ing the certainty that
the final solution will
be favorable. By going
through the mediation
process you simplify
this classic long pro-
cess on all accounts,
| obtaining advantages
| for both sides.
| Returning to the
stamp duty fee, it can
be returned at the
request of the par-
ties, at any procedural
phase, if the conflict is
resolved through a me-
diation agreement, pro-
vided the settlement
occurs before the court
issues a decision. Par-
ties, or one of the parties, will go
in front of the court that has been
invested to trial the case, with the
mediation agreement and a re-
quest for refund of the stamp duty
fee that has been paid. The court
notes the mediation agreement,
will note their settlement and will
issue a decision according to art.
271-273 C. pr.civ., in accordance
with the mediation agreement.
Prior to the legislative modifi-
cations comprised in “the small
judicial reform”, the refund of
the stamp duty fee was possible
in case of parties transaction,
according to art.23 par.2 ind.1of
Law 146/1997 on stamp duty
fees; after Law 202/2010 came
into force, these provision were
abrogated, so that the only possi-
bility of stamp fee refund is to go
through a mediation procedure.
The alternative methods of
dispute resolution are based on
the possibility and the right of
the parties to settle the disputes
between them freely; the parties
have control over the entire pro-
cess, it will be faster, simpler and
more efficient.
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ta va fi mai rapid, mai simplu si
mai eficient.

In concluzie, “modul in care
ne rezolvam conflictele tine de
noi”; este bine sa tinem seama
de aceasta oportunitate, a alege
varianta cea mai avantajoasa,
mai putin costisitoare atat din
punct de vedere financiar, dar
cel mai important aspect care
este neglijat in mod frecvent este
cel al uzurii psihice. Aceasta uzu-
ra este inevitabila intr-o stare
conflictuala, si are repercusiuni
ce se rasfrang asupra existentei

noastre.
Pentru aceste considerente, nu

va lasati calauziti de ura, invidie, :

gelozie, orgolii si alte sentimente
ce umbresc existenta umana, este

mult mai eficienta vechea cugeta-
re ,,vorba dulee mult aduce”; re- :

deschideti portile comunicarii.
Un filosof antic spunea;
vidia roade pe invidios precum
rugina roade fierul”. Maxima
aceasta spune tot despre efectul
acestui sentiment. ]

«

AURICA TUDORICA FULE

ONORARIUL
— UN DREPT AL MEDIATORULUI

..............................

edierea este modalitatea
I\/l facultativa de solutiona-

re a conflictelor pe cale
amiabild cu ajutorul unei terfe
persoane in calitate de mediator,
in conditii de neutralitate, impar-
tialitate si confidentialitate.

Una din intrebarile frecvente
cu privire la procedura medierii
este aceea ,CAt costd si cine pla-
teste medierea?”.

Pentru activitatea si diligenta
pe care mediatorul o desfisoard
pentru solutionarea neintelegeri-
lor dintre parti, acesta are drep-
tul la plata unui onorariu, acesta

............................

onorariului si cheltuielile ocazio- :
nate de procedura medierii trebu-
ie s fie echitabila si justificatd. :
Ei vor explica partilor baza de cal-

cul sivaloarea onorariilor, precum
si a deconturilor de cheltuieli”.

Cuantumul onorariului este ne- :

gociabil, iar modul in care este
stabilit difera de la mediator la

mediator, acesta avand posibili- :

tatea stabilirii propriilor criterii
privind suma ce reprezintd acest
onorariu.

Suma ce reprezinti onorariul
mediatorului va trebui insé sa tina

cont de natura si obiectul con-

fiind prevazut ca o
clauzd obligatorie in
contractul de mediere,
activitatea de mediere
fiind o activitate re-
muneratd. In confor-
mitate cu prevederile
art.26 din Legea nr.
192/2006 privind me-
dierea si organizarea
profesiei de mediator,
modificatd si comple-
tatd, mediatorul are
dreptul la plata ono-
rariului stabilit prin
negociere cu partile,
precum si la resti-
tuirea cheltuielilor
ocazionate de medi- i
ere. Onorariul trebuie
sa fie rezonabil si sd
tind cont de natura si
obiectul conflictului.

Pentru activitatea
de informare si consiliere a
partilor cu privire la procedura
medierii si avantajele acesteia
indeplinitd potrivit legii ante-
rior incheierii contractului de
mediere mediatorul nu poate
pretinde onorariu.

Potrivit pct.2.7 din Codul de
etica si deontologie profesionald a
mediatorului ,mediatorul trebuie
sd informeze partile cu privire la
onorariu, iar valoarea Insumati a

flictului (complexitatea cazului, *

durata procedurii), de numarul
pirtilor aflate in conflict.

In functie de natura conflictului
supus medierii, onorariul poate fi
stabilit pe ora de mediere, pe
sedinta de mediere ori pe toati
durata procedurii de mediere.

Partile pot conveni si onora- :

riul de succes - reprezentand un
procent din valoarea bunurilor

ce fac obiectul medierii, in situ- :

in- :

In conclu-
sion,  “the
way we re-
solve our
| conflicts
| depends
on us’; we
should keep in mind this oppor-
tunity, the chance to choose the
less costly method, but the most
important aspect that is frequent-
ly neglected is the mental wear.
This wear is inevitable in a state
of conflict, and has repercussions
that can leave a mark on our exist-

THE

ence. For these reasons do not let
yourselves guided by hatred, envy,
jealousy, pride and other feelings
that overshadow human exist-
ence. The old proverb, “a sweet
word brings much”, is more ef-
ficient; re-open the doors of com-
munication.

An ancient philosopher once
said “envy erodes the envious as
rust erodes the iron’.” This prov-
erb says it all about the effect of
this feeling. m

AURICA TUDORICA FULE

FEE

— A MEDIATOR’S RIGHT

ediation is a voluntary
I\/l way of resolving conflicts

amicably through a third
party as a mediator, in terms of
neutrality, impartiality and confi-
dentiality.

One of the frequently asked
questions about the mediation
procedure is “How much and who
pays for mediation?”.

For the work and the diligence
that a mediator executes to settle
disputes between the parties, he/
she is entitled to a fee, which is
provided as a binding clause in
the mediation contract, the me-

aravana Medierii Bruxles, mai 2012

ey

diation activity being a paid work.
In accordance with art. 26 of law
no. 192/2006 on mediation and
the profession of mediator, as
amended, the mediator has the
right to charge the fee establi-
shed by negotiation with the
parties and the reimbursement
of costs incurred for mediation.
The fee must be reasonable and it
must take into account the nature
and object of the conflict.

.............................

For information and coun-
selling of the parties regarding
the mediation procedure and
its advantages, done according
to the law prior to the signing
of the mediation contract, the
mediator may not claim any fee.

According to point 2.7 of the
mediator’s Ethics Code, “the me-
diator must inform the parties of
the fee, while the amount of fees
and costs of the mediation pro-
cedure must be fair and justified.
They will explain to the parties
the base for calculation and the
amount of the fees and the expen-
ses”.

The amount of
the fee is negoti-
able and how it is
set differs from
one  mediator
to another, the
mediators being
able to establish
their own criteria
for the amount
representing the
fee.

The  amount
| representing the
mediator’s  fee
will have to take
into account the
nature and ob-
ject of the con-
flict (complexity
of the case, the
duration of the
procedure) and
the number of parties in the
conflict.

Depending on the nature of the
conflict submitted to mediation
the fee may be established by the
hour, by the mediation session
or for the whole mediation pro-
cess.

The parties may agree upon
a success fee - representing a
percentage of the assets that are
subject to mediation, in the case
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atia in care se incheie
un acord prin care au
ajuns la o intelegere
totald privind conflic-
tul lor.

In afara cheltuielilor
cu onorariul, se pot
stabili si alte chel-
tuieli ocazionate de
procedura medierii
efectuate de medi-
ator in interesul
pértilor (taxe posta-
le, expertize, evaludri
etc.), modul de platd
si cuantumul stabi-
lindu-se prin anexi la
contract conform art.
46 alin. 3 din Legea nr.
192/2006.

Onorariul este pla-
tit de partile aflate in £
contlict, in mod egal, la
momentul incheierii contractului

de mediere, insd de comun acord judiciar persoanele al cdror ve- :

pértile pot stabili ca onorariul si
fie suportat doar de cétre una din-
tre ele sau procentajul sa fie diferit.

Dreptul la onorariu este garan-
tat prin prevederile art.48 din Le-
gea nr.192/2006 in conformitate
cu care: "Contractul de mediere
constituie titlu executoriu cu
privire la obligatia partilor de a
achita onorariul scadent cuvenit
mediatorului”.

Pértile au, prin urmare, obliga-
tia de platd a onorariului cuvenit
mediatorului de indata ce a deve-
nit scadentd. In cazul neexecutdrii
voluntare a obligatiei, aceasta
poate fi adusi la indeplinire prin
executare silitd, contractul de me-
diere constituind titlu executoriu.

In anumite conditii, costurile
procedurii de mediere pot fi recu-
perate de la stat.

Astfel, conform art. 20 din OUG
nr. 51/2008, privind ajutorul pu-
blic judiciar in materie civild, per-
soanele care ndeplinesc conditiile
legale pot beneficia de ajutorul
public judiciar pentru restituirea
sumei platite mediatorului cu titlu
de onorariu daci fac dovada ca, an-
terior Tnceperii procesului au par-
curs procedura de mediere a liti-
giului. De acelasi drept beneficiazi
si persoana care solicitd medierea
dupa inceperea procesului, dar
tnainte de prima zi de infatisare.

Ajutorul  public judiciar se
acordd In cauze civile, comerci-
ale, administrative, de munca si
asigurdri sociale precum si in alte
cauze, cu exceptia celor penale.

Poate solicita acordarea aju-
torului public judiciar orice per-
soand fizicd, n situatia In care nu
poate face fatd cheltuielilor unui
proces sau celor pe care le im-
plicd obtinerea unor consultatii
juridice n vederea apararii unui
drept sau interes legitim in justi-
tie, fard a pune in pericol Intreti-
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nerea sa ori a familiei sale.
Beneficiazd de ajutor public

nit mediu net lunar pe membru
de familie, in ultimele doud luni
anterioare formuldrii cererii, se
situeazd sub nivelul de 500 lei. In
acest caz, sumele care constituie

ajutor public judiciar se avansea- :

74 in intregime de cétre stat.
Dacd venitul mediu net lunar

pe membru de familie, in ultime-

le doud luni anterioare formularii
cererii, se situeazd sub nivelul de

800 lei, sumele de bani care con-

stituie ajutor public judiciar se

avanseazd de citre stat in propor- *

tie de 50%.
Ajutorul public judiciar se

poate acorda si in alte situatii, -
proportional cu nevoile solicitan- :

tului, in cazul in care costurile
certe sau estimate ale procesului
sunt de natura

conflict is reached.

Other than the fees, other
costs incurred by the mediation
procedure, spending made by
the mediator in the interest of
the parties can be established
(postal fees, surveys, evaluations,
etc..); the payment method and
the amount is established by an
Annex to the contract under art.
46 al. 3 of law nr.192/2006.

The fee is paid by the parties
to the conflict, equally, at the
time of conclusion of the media-
tion contract, but the parties may
agree that the fee can be paid only
by one of them or the percentage
to be different.

The right to a fee is guarante-
ed by art. 48 of law nr.192/2006
provisions under which “The me-
diation agreement is enforceable

sa 1i limiteze
accesul efectiv
la justitie, in-
clusiv din cau-
za_diferentelor
de cost al vietii
dintre  statul
membru in
care acesta isi
are domiciliul |
sau resedinta |
obisnuita si cel
din Romania.
La stabilirea
venitului ~ se

iau in calcul orice venituri perio- :
dice, precum si salarii, indemni- :
zatii, onorarii, rente, chirii, pro- :

fit din activitdti comerciale sau
dintr-o activitate independentd
si altele asemenea, precum si
sumele datorate in mod periodic
cum ar fi chiriile si obligatiile de
intretinere. m

FLORICA VIRTOP
Mediator autorizat
Presedinte Asociatia
Mediatorilor Bihor

on the parti-
es regarding
their  obligati-
on to pay the
outstanding
fees to the me-
diator”.

Parties are
| therefore  re-
quired to pay
the fee once
it is due to be
paid. In case of
non-voluntary
payment, it can
be brought out
through enforcement, the media-
tion agreement being enforceable.

In certain circumstances the
mediation’s costs can be recove-
red from the state.

According to art. 20 of the
Government's  Ordinance  no.
51/2008 on legal aid in civil cases,
the persons who qualify can recei-
ve legal aid for reimbursement of
fees paid to a mediator if they can
prove that, before starting the
process they went through the
mediation process of the dispute.

where a full agreement of their The person req

uesting mediation
after commencement, but before
the first day of appearance in co-
urt, can benefit of the same right.

There is granted legal aid in
civil, commercial, administrative,
labour and social security claims
as well as in other cases, except
criminal cases.

Any person may apply for legal
aid, if he/she cannot meet the
costs of a trial or the costs that in-
volve obtaining legal advice to de-
fend a right or legitimate interest
in justice without endangering
his own person or his family.

People whose monthly net in-
come per family member, for the
last two months prior the request
is below the level of 500 lei may
benefit of public legal aid. In this
case, the amounts that represent
the legal aid are paid in advance
and entirely by the state.

If the monthly net income per
family member, for the last two
months prior the request is below
the level of 800 lei, the amounts
that represent the legal aid are
50% paid, in advance, by the state .

Legal aid may be granted in
other circumstances too, propor-
tionate to the applicant’s needs,
if the actual or estimated costs of
the process are such as to limit
access to justice, including ba-
sed on the differences in costs of
living between the member state
that the person has the residence
and those of Romania.

In determining the income, the-
re are taken into account any re-
gular income sources and wages,
allowances, fees, rents, profits
from commercial activities, and
the amounts payable periodically
such as rents and obligations of
maintenance. [

FLORICA VIRTOP
Authorized Mediator
President of the Mediator’s
Association Bihor
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MEDIEREA iN DREPTUL PENAL

.....................................................................................................................

adrul legal cuprinde legea
C nr. 192/2006 care regle-
menteaza medierea, pre-
cum si art. 10 lit. h si art. 16 ind.
1 din legea nr. 202/2010, care se
aplica in cauzele penale ce pri-
vesc infractiuni in care raspunde-
rea penala este inlaturata potrivit
legii, de retragerea plangerii pre-
alabile, impacarea partilor, ori
incheierea unui acord de mediere.
Aceste infractiuni sunt:
® Lovirea si alte violente - infrac-
tiune prevazuta si pedepsita de
art. 180 al 1 si 2 Cod Penal;
® Vatamarea corporala — infracti-
une prevazuta si pedepsita de
art. 181 al.1 si 2 Cod Penal;
® Vatamarea corporala din cul-
pa - infractiune prevazuta si
pedepsita de art.184 al.1si 3
Cod Penal;
o Tulburarea folosintei locuintei -
infractiune prevazuta si pedep-
sita de art. 320 Cod Penal;

judecata prin reducerea numa-
rului de cauze instrumentate si
judecate

o reducerea volumului de lucru, -

a numarului de cauze minore

o reducerea cazurilor de plange- :

re impotriva actelor organelor
de urmarire penala

o reducerea cheltuielilor judicia-

re suportate de buget

De exemplu, in cazul unei vata- :

mari corporale in care cel vatamat

a facut o plangere la parchet, or- :
ganul de cercetare penala va ana- -

liza faptele si inscrisurile care ii
pot oferi convingerea intima ca in
sfera relatiilor sociale s-a produs
o vatamare a valorilor stipulate
in art.1 Cod Penal, insa cu greu

anchetatorul va gasi motivele pro- :

ducerii acestr fapte sau va putea

stabili starea emotionala a parti- :

lor implicate in proces.

CE SE INTAMPLA IN ACEAS-

¢ Amenintarea - infractiune pre- TA SITUATIA LA O MEDIERE?

vazuta si pedepsita de art. 193

Cod Penal;
® Violarea secretului corespon-

dentei - infractiune prevazuta

si pedepsita de art. 195 Cod

Penal;

o Violul - infractiune prevazuta si
pedepsita de art. 198 al.1 Cod
Penal;

o Seductia - infractiune prevazu-
ta si pedepsita de art.199 Cod
Penal;

® Furtul savarsit intre soti - in-
fractiune prevazuta si pedepsi-
ta de art 210 Cod Penal;

o Abuzul de incredere - infracti-
une prevazuta si pedepsita de
art. 213 Cod Penal;

® Distrugerea - infractiune pre-
vazuta si pedepsita de art. 217
Cod Penal;

o Nerespectarea masurilor pri-
vind incredintarea minorului -
infractiune prevazuta si pedep-
sita de art. 320 Cod Penal;

o Abandonul de familie - infrac-
tiune prevazuta si pedepsita de
art. 305 Cod Penal.

Art. 16.1 introdus in Codul
de Procedura Penala prin legea
202/2010 stipuleaza ca, in cursul
procesului penal, cu privire la

pretentiile civile, inculpatul, par- [

tea civila si partea responsabila
civilmente pot incheia o tranzac-

tie sau un acord de mediere, po- §§

trivit legii, cu privire la despagu-
birile civile.

AVANTAJELE MEDIERII IN
MATERIE PENALA

Pentru organele de urmarire

penala si instante, medierea pre- |

zinta urmatoarele avantaje:
o degrevarea organelor de urma-
rire penala si a instantelor de

Partile retraiesc emotiile fap- *
telor si impreuna pot gasi moti- :

vele producerii acestora. Gasind
explicatii la gesturile si faptele
lor, partile cauta de data aceasta
o solutie pe cale amiabila care sa

le satisfaca nevoile atat materiale, *

cat si sufletesti.
Rolul mediatorului in acest caz

este maxim. Mediatorul este per- *
soana care stie si poate sa gaseas-

ca calea si modul de a strabate
aceasta cale a impacarii catre cei
doi. Dupa o astfel de intalnire
partile pot sa convietuiasca, pot
continua relatia buna de dinainte
de incident.

Potrivit art. 2 al. 1 din legea

192/2006, se poate poate recur- :

ge la mediere inainte sau in

timpul procesului penal.

1.1In cazul in care procedura de
mediere se desfasoara inainte
procesului penal - MEDIERE
PENAIA

troducerea plangerii prealabile

se suspenda pe durata medierii. :
Daca partile nu s-au impacat, :
persoana vatamata poate intro- :

duce plangerea prealabila in

= 5 RS, LX
R T AR

EXPRAPROCESUAIA,
termenul prevazut pentru in- :

MEDIATION IN PENAL LAW

the mediation in penal mat-
ters are: the law 192/2006 on
mediation and the organisation of

mediator profession, and art. 10

letter h and art. 16 ind. 1 of the law

202/2010; they apply to the penal

cases where the legal liability for

criminal offenses is exonerated by
the withdrawal of the prior com-
plaint, by the parties reconciliati-
on and by signing of a transaction
or a mediation agreement.

These offenses are:

o Hitting and other violence - pre-
vented and punished by art. 180
of 1 and 2 of the Criminal Code;

® Personal physical injury - pre-
vented and punished by art.
181 of the Criminal Code;

® Personal physical injury by
negligence - prevented and
punished by art. 184 of the Cri-
minal Code

o Perturbation of the household
property - prevented and pu-
nished by art. 320 of the Crimi-
nal Code art

o Threat - crime prevented and
punished by art. 193 of the Cri-
minal Code

e Violation of secrecy of corres-
pondence - prevented and pu-
nished by art. 195 of the Crimi-
nal Code

® Rape - prevented and pu-
nished by art. 198 al. 1 of the
Criminal Code

o Seduction - prevented and pu-
nished by art. 199 of the Crimi-
nal Code.

o Theft between the spouses -
prevented and punished by art.
210 of the Criminal Code

o Abuse of trust - prevented and
punished by art. 213 of the Cri-
minal Code

® Destruction - prevented and
punished by art. 217 of the Cri-
minal Code

o Failure to follow the child-cus-
tody decision - prevented and
punished by art. 320 of the Cri-
minal Code.

® Family abandon - prevented
and punished by art. 305 of the
Criminal Code.

T he legal provisions governing

e, i
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Article 16.1, inserted into the
Criminal Code by Law 202/2010,
stipulates that during the penal
trial on civil claims, the defendant,
the civil part and the civilly respon-
sible party may conclude a transa-
ction, or a mediation agreement
under the law on civil damages.

The advantages of mediation in
criminal matters:

For the law enforcement offici-
als and for the courts, mediation
has the following advantages:

o relieving of the prosecution
and the courts by reducing the
number of cases investigated
and prosecuted

o reduce the workload, the num-
ber of minor cases

o reduction of complaints cases
against actions of the prosecution

o reducing legal costs incurred
by budget
For example, in the case of an

injury where the injured filed a

complaint to the prosecution, the

criminal investigation body will re-
view the facts and documents that
can provide intimate conviction
that in the sphere of social relati-
ons there has been an injury of the
values stipulated in art. 1 of the

Criminal Code, but the investigator

will hardly be able to find the rea-

sons that determined the action or
to establish the emotional state of
the parties involved in the process.

WHAT HAPPENS IS THIS
SITUATION IN A MEDIATION
PROCESS?

The parties relive the emotions of
the facts, and together they can find
reasons for their occurrence. Fin-
ding explanations of their gestures
and actions, the parties seek, this
time, an amicable solution to their
needs, both material and spiritual.

The role of the mediator in this
case is very important. The medi-
ator is a person who knows how
to find a way and how to cross the
path of reconciliation together
with the two parties. After such
a meeting the parties may live to-
gether and may continue the good
relationship that they had before
the incident.

According to art. 2 al. 1 of law

i 192/2006, the parties may go

to mediation before or during
trial.

1.In case the mediation takes

place before the criminal trial

- PENAL EXTRA-JUDICIAL ME-

DIATION, the term provided for

the introduction of preliminary

complaint is suspended during

the mediation.
If the parties have not reconci-
led, the injured person may file

™ the prior complaint during the

29
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acelasi termen, care isi va relua
cursul de la data intocmirii proce-
sului-verbal de inchidere a medi-
erii, socotindu-se si timpul scurs
inainte de suspendare (art. 69 al.
2 din lege).

Daca medierea se inchide prin
impacarea partilor, partile pot

incheia un acord de mediere care |

poate fi supus autentificarii de ca-
tre notarul public.

Legea prevede in mod expres
ca pers vatamata nu mai poate

sesiza pentru aceeasi fapta or- |

ganul judiciar (art. 69 al.1 legea

192/20006).

2. IN CAZUL MEDIERII PENALE
PROCESUALE - cand se recur-
ge la mediere in timpul proce-
sului penal, initiativa poate
apartine partilor sau organelor
judiciare, tinute sa informeze
partile asupra unor proceduri
si indrumandu-le sa o urmeze
(art.6 din legea 192/2000).
Art.70 din legea 192/2000, pre-

vede ca, in cazul in care medierea

se desfasoara dupa inceperea ur-
maririi penale, inceperea proce-
sului penal, judecata se suspenda
in temeiul prezentarii de catre
parti a contractului de mediere.
Suspendarea in penal dureaza
pana cand procedura medierii se
inchide prin oricare din modurile
prevazute in prezenta lege, dar nu
mai mult de 3 luni de la data sem-
narii acordului de mediere.
Procesul penal se reia din ofi-
ciu imediat dupa primirea proce-
sului verbal prin care se constata
ca partile nu s-au impacat, sau
daca acesta nu se comunica la ex-
pirarea termenului de 3 luni.
Cand medierea este recoman-
data de organele judiciare, la in-
chiderea procedurii de mediere,
mediatorul este obligat in toate
cazurile sa informeze in scris in-

FORMELE DE PROPRIETATE COLECTI- :

N

pitieaTEst (3
FLORESCU

stanta de judecata daca partile
au ajuns sau nu la o intelegere in

urma procesului de mediere (art. :

70 al.6 din lege).

Daca medierea are succes, art. :

58 al. 1 din lege prevede ca daca
partile aflate in conflict au ajuns
la o intelegere, se poate redacta

un acord de mediere care are va- :
loarea unui inscris sub semnatu- :

ra privata.

Organul judiciar (procurorul
sau judecatorul) trebuie sa ia act
in mod nemijlocit de intelegerea
dintre parti.

De aceea pen-
tru  solutionarea
cauzelor penale
in baza acordului
incheiat ca rezul-
tat al medierii,
partile  trebuie
sa depuna la org
judiciar  forma
autentica sau sa |
se prezinte in fata

same period of time, which will
resume from the Minutes for clo-
sure of the mediation, conside-
ring the time elapsed before sus-
pension (art. 69 al. 2 of the law).
If the mediation is closed throu-
gh the reconciliation of the parti-
es, the parties will sign a mediati-
on settlement that may be subject
to authentication of the notary
public. The law expressly provi-
des that the injured person can-
not file a complaint for the same
act (art.69 al. 1 law 192/2006).
2.IN THE CASE OF PROCEDU-
RAL CRIMINAL
MEDIATION -
during a criminal
trial in process,
the initiative to
mediate may be-
long to the parti-
es or to the judici-
A ary bodies, which
~ | are bound to in-
form the parties

organului judici-

ar pentru a lua act de vointa aces-
tora (art.70 al.5 legea 192/2000). :

LUCIATINTE
Presedinte Centrul de Mediere
Oradea

VA CA IZVOR DE CONFLICTE ECONO-
MICE SI SOCIAL POLITICE

econstituirea dreptului de
R proprietate indiviza perpe-
tua in temeiul legilor fondu-
lui funciar, precum si refacerea
vechilor forme asociative de pro-
prietate indiviza perpetua asupra
terenurilor, genereaza azi o serie
de conflicte atat intre membrii
comunitatilor rurale sau urbane,
cat si intre formele asociative ast-
fel reconstituite, institutiile admi-
nistrative si terti.

Aceste conflicte rabufnesc si es-
caladeaza in special in perioadele
electorale si preelectorale, sunt
sustinute la nivel declarativ de

.............................

parti ca avand cu totul alte obiec- :
te ale conflictului, dar am remar- -

cat in practica ca aceste conflicte
nu vizeaza nicidecum aspecte

stricte ale vietii sociale si politice, *

c¢i sunt mai degraba in stransa
legatura cu lipsa de resurse ale
membrilor composesorilor si mai

ales sunt generate de lipsa de al-
ternativa la imposibilitatea aces- :

tora de a-si valorifica eficient in
mod individual drepturile care ar
putea fi obtinute din valorificarea
obiectului proprietatii comune
perpetue. Alte cauze comune ale

acestor conflicte sunt neintele- :

of the procedure
and to guide them to follow it

(art. 6 of law 192/2006).

Article 70 of the law 192/2006
provides that if mediation is con-
ducted after commencement of
prosecution or the trial’s start,
the judgment is suspended at the

moment the parties submit the
mediation contract.

There will be a suspension of
the criminal procedure until the
mediation procedure is finished,
by any of the possible ways pro-
vided in this law, but no longer
than 3 months after signing the
mediation agreement.

The criminal trial is automati-
cally resumed immediately after
the receipt of the mediator’s Re-
port which finds that the parties
were not reconciled, or at the ex-
piry of three months, in case the
Report is not submitted until then.

When mediation is recommen-
ded by the judiciary body, at the
closing of the mediation, the medi-
ator is required in all cases to send
awritten report to inform the Court
whether or not the parties reached
a settlement after the mediation
process (art. 70 al. 6 of the law).

If mediation is successful, art.
58 al. 1 of the law provides that
if the conflicting parties have re-
ached an agreement, they have
to draw up a mediation settle-
ment that has the value of a non-
authenticated document (under
private signature).

The judicial body (the prosecu-
tor or the judge) must take note
directly of the agreement between
the parties.

So, for solving criminal cases
based on the agreement conclu-
ded as a result of mediation, the
parties must submit to judicial
body the authenticated form of
the agreement or to appear all be-
fore the judiciary body, in order to
take note of their will (art. 70 al. 5
1law192/2000). [ ]

LUCIA TINTE
President of The Mediation
Centre of Oradea Association

THE FORMS OF COLLECTIVE PROP-
ERTY AS A SOURCE OF ECONOMICAL
AND SQCIAL - POLITICAL CONFLICTS

.............................

he restoration of perpetuate
T undivided property rights

under the land laws, as well
as the restoration of the old as-
sociative forms of perpetuate un-
divided ownership, are currently
generating a series of conflicts be-
tween members of both rural and
urban communities and between
associative forms reconstructed in
this way, the administrative insti-
tutions and third parties.

These conflicts burst and es-
calate especially in the electoral
and pre-electoral periods, and
usually the parties involved claim

.............................

the conflicts have a different ob-
ject, but I noticed in practice, that
these conflicts do not cover strict
aspects of the social and political
life, but are rather closely related
to the lack of resources of the co-
possessor members and are due to
a lack of alternative to their inabil-
ity to effectively exploit their rights
individually, rights that could be
obtained by harnessing the per-
petuate joint ownership. Other
common causes of these conflicts
are the misunderstandings both
from the part of the co-possessors,
and by the administrative and po-
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gerea de catre membri compose- si posibilitatea de a creste anima- :

sori, dar si de catre autoritatile le pentru asigurarea hranei.
administrativ-politice, a scopului
proprietatii

al obstii in interese individualiste milata acesteia, desi isi conserva

de moment si de grupuri, pre- expres caracterul sau de proprie- -

cum si o reglementare juridica tate private, dar numai in cadrul
insuficienta momentului actual a legitim al obstii(comunitatii).

acestui tip de proprietate, care ar ~ Legea pentru Reforma agrara
trebui sa aduca bunastare in ran- din Transilvania, Banat, Crisana

dul comunitatii careia apartine si Maramures din 23 iulie 1923, :
si nu sa fie o sursa inepuizabila publicatd in Monitorul Oficial nr. :

de conflicte interpersonale, intre 69, din 30 iulie 1921, in capitolul
grupuri de interese formate din al II-lea ,Pdsunile comunale®, la

membrii comunitatii detinatoare art. 24, precizeaza cd, din piméan- :

X«

sau conflicte politice locale.

Dar firesc imi pun intrebarea: tru constituirea si completarea
oare ce ar mai face mediatorii in pasunilor comunale suprafata
lipsa acestor conflicte? necesard pentru intrebuintarea

Proprietatea indiviza perpetua contingentului nominal de vite
este una dintre cele mai vechi din comund”, iar la art. 26 se
forme de proprietate asupra precizeazd criteriul de atribuire
pamantului, este proprietatea a acestor suprafete, precum si

obstii asupra pamantului si in modul de calcul, citez: ,Supra- :

consecinta este proprietatea fi- fata completarii sau infiin{arii
ecarui membru al obstii, scopul pasunilor comunale se calculeaza

sau fiind de a asigura oarecum la dupd numdrul capilor de familie, :

nivel “egalitarist” fiecarui individ socotindu-se dupd fiecare cap

necesarul de lemne si de animale de familie pana la 10 jugare cad. *

potrivit fie unei cote parti indivize la deal si pana la 5 jugdre cad
detinuta cu titlu drept proprietar, la ses. In comunele de munte in

atunci cand acesta exista, fie po- care ocupatiunea principald a lo-

trivit unei cote parti ideale egale, cuitorilor este cresterea vitelor se

atunci cand acest titlu individual poate socoti pand la 22 jud. cad. :

nu exista. de cap de familie, iar tn comunele

Regimul acestui tip de propri- de deal, pentru aceiasi locuitori,

etate nu se defineste strict ca o pand la 10 jugdre cad®. Si se mai
relatie de proprietate cu toate face precizarea in acelasi articol:
atributele acesteia de posesie, ,in acest calcul intrd si suprafata
uzufruct si dispozitie, ci mai mult pasunilor existente
prevaleaza atributele de posesie urbariale sau particulare”. Legea

si uzufruct in comun (de aici si mai sus enuntatd continud la ca- :
termenul composesiune si nu cel pitolul al Il-lea si in cuprinsul Art. :
de coproprietate), atributul de 34 face mentiunea: ,La fixarea su- -

dispozitie fiind ingradit si strict prafetei padurilor comunale se va

limitat atat cutumiar, cat si ju- tine socoteala si de padurile ur- :

ridic inca din vechime. Obiectul bariale, composesorale, precum
proprietatii astfel dobandite in si de acele pdduri cu caracter de
comun si perpetuu prin aparte- paduri comunale, intinderea lor
nenta la o anume obste neputand intrand in suprafata ce urmeaza
fi instrainat decat in cadrul ob- a se atribui comunei respective
stii si in anume conditii stabilite calculatd dupd normele de mai
chiar de catre obste si protejat sus. Atat exproprierea padurilor
prin lege. cat si constituirea lor in paduri
Desi pare absurd pentru libe- comunale se face cu avizul si sub
ralismul secolului actual la prima  directiunea serviciului silvic al
vedere, ingradirea posibilitatii
de dispozitie individuala, adica
imposibilitatea instrainarii indi-
viduale catre tertii din afara ob- ¢
stei, cat si imposibilitatea tertilor iy - i
din afara obstei de a dobandi ‘
drepturi in calitate de membru al
obstii altfel decat prin mostenire
legala, este perfect justificata din
punct de vedere moral, social,
economic si legal, fiind menita sa
contribuie la conservarea obstei
in ansamblul sau si sa o proteje-
ze de imixtiunile tertilor din afara
acesteia, care ar putea-o lipsi ast-
fel de resursele cele mai impor- statului”.
tante pentru supravietuire adica ,Regulamentul de aplicare a
lemnul de foc, cel de constructie Legii pentru Reforma Agrara din

Adeseori acest tip de proprie- :
indivize perpetue, tate este confundata cu proprie- -
fragmentarea interesului comun tatea publica, asemanata sau asi- -

tul expropriat ,se destind“ pen- :

comunale, :
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litical authorities, of the purpose - is perfectly morally justified, so-

of perpetuate undivided owner-
ship, the fragmentation of the com-
munity’s common interest because
of an individualistic or group inter-
est of the moment, and, as well,
an insufficient legal regulation of
such property for the present mo-
ment, which should bring wealth
among the community it belongs
to and not to be an inexhaustible
source of interpersonal conflicts
between groups interests among
the community members or local
political conflicts.

But naturally, I ask myself, what
would mediators do in the absence
of these conflicts?

The perpetuate undivided prop-
erty is one of the oldest forms of
ownership of the land, the commu-
nity owns the land and therefore it
is the property of each member of
the community, its purpose being
to provide somewhat of an “egali-
tarian” level for each individual’s
needs of wood and animals, based
upon either an undivided quota
legally owned by individuals, when
such title exists, either on an ideal
undivided quota when the individ-
ual title does not exist.

The regime of such property is
not defined strictly as a property
relationship with all its attributes
of possession, usufruct and dis-
posal, but rather the attributes of
common possession and usufruct
prevail (hence the term co-pos-
session and not the co-ownership),
while the disposal attribute is re-
stricted and strictly limited both
legally and customary since old
times. The subject of a perpetuate
joint property acquired by commu-
nity membership can be estranged
only to that community and under
certain conditions established by
the community and protected by
the law.

Although at first it seems absurd
for the current century’s liberalism,
restricting the possibility of individ-
ual disposals - meaning the impos-
sibility of individual alienation to a
third party outside the community
and that third parties outside the

i
community are unable to acquire
rights as a member of the commu-
nity other than just the legal legacy

cially, economically and legally is
meant to contribute to the conser-
vation of the community as a whole
and to protect against third par-
ties interference, and, in this way,
against depriving the community
of the most important resources for
survival, such as firewood, the con-
struction wood and of the possibil-
ity to grow animals to provide food.

Such ownership is often con-
fused with public property, as-
similated or similar to it, although
it explicitly preserves its character
of private property, but only in the
legitimate framework of the com-
munity.

The Law on Land Reform in
Transylvania, Banat, Crisana and
Maramures of July 23rd , 1923,
published in The Official Gazette
no. 69 of July 30th , 1921, Chap-
ter I “common grazing” in art. 24,
states that, from the expropriated
land, the necessary area “is allo-
cated” to build and complete the
common grazing needed for the
use of the cattle nominal quota,
while art. 26 specifies the criteria
and the method for the award of
these areas: “setting up or com-
mon grazing area is calculated by
the number of family heads, count-
ing per head up to 10 acres in the
hills and up to 5 acres in the low-
lands. In mountain villages, where
the population’s main occupation
is raising cattle, may be considered
up to 22 acres per family head, and
in the hill villages, for the same
people, up to 10 acres”. The same
article also provides: "In this cal-
culation is included the surface of
existing communal, urbarial and
private pastures”. The law stated
above continues in Chapter IIT and
in the content of Article 34 it men-
tions: “In determining the surface
of the community forests, will be
included the urbarial forests, co-
possessed forests, as well of com-
munal forests, these surfaces will
be attributed to the said commu-
nity; it will be calculated following
the above rules. Both the expropri-
ation of forests, and their organiza-
tion in communal forests, will be
done with the Directorate of State
Forest Service”.

“The Regulations of the Agrar-
ian Reform Law in Transylvania,
Banat, Crisana and Maramures of
July 12th, 1922” gives clear defini-
tions of communal, urbarial and
co-possessed pastures, meadows
and forests, definitions that are re-
produced below: “Communal pas-
tures, meadows and forests, under

+the meaning of the Law, are those

who are to be used by all the inhab-
itants of the commune”.”Urbarial
are: pastures, meadows and for-
ests of former serfs or their suc-
cessors, legally recognized as
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Transilvania, Banat, Crisana si
Maramures din 12 iulie 1922 dé
definitii clare pasunilor, fanetelor
si padurilor comunale, urbariale,
composesorale, definitii pe care
le reproduc mai jos: ,Pasuni, fa-
nete si paduri comunale in inte-
lesul Legii sunt acelea la cari au
dreptul de folosinti toti locuitorii
comunei®. ,Urbariale sunt: pasu-
nile, fanetele si padurile fostilor
iobagi sau ale succesorilor lor de
drept recunoscute ca atare“. ,Le-
gea intelege sub denumirea de
composesorate pdsunile, fane-
tele si padurile cari apartin mai
multor proprietari si sunt folosite
in comun, oricare ar fi provenien-
ta lor, oricum ar fi administrate
si pe orice nume ar fi trecute in
cartile funciare®.

Din textul reglementarilor mai
sus mentionate reiese ca aceste
proprietati sunt, pe de o par-
te, recunoscute ca fiind private,
iar pe de alta parte, importanta
lor este evidentiata atunci cand
insusi legiuitorul tine cont in
improprietarirea comunelor cu
pasuni si paduri de existenta sau
inexistenta acestor entitati arha-
ice, luand in calculul suprafata
acestora la determinarea supra-
fetei necesare improprietaririi co-
munei pentru nevoile de pasune
si padure.

Am remarcat in cadrul incerca-
rilor de solutionare a conflictelor
in care erau implicate aceste for-
me de proprietate o lipsa de va-
lorizare a traditiei, o valorificare
a resurselor acestor forme inefici-
enta si incoerenta tocmai datori-
ta multiplelor conflicte generate
artificial si a starii conflictuale
permanente produsa de ecuatia
proprietate - entitate detinatoare,
entitate detinatoare-membri con-
stituienti, membri constituienti
- membri constituienti, terte par-
ti-entitate detinatoare, membrii
composesori-terte parti.

Din perspectiva sociala am
observat o disolutie a statutului
de coproprietar manifestat prin
dezinteres fata de conservarea si
utilizarea eficienta a patrimoniu-
lui pentru obtinerea de resurse si
de profit, accentuarea si acutiza-
rea individualismului, inclusiv a
celui de grup cu caracter politic
ori de cate ori se apropie un eve-
niment politic, o febrila activitate
risipitoare de resurse in interva-
lul de timp dintre evenimentele
politice in zona indivizilor cu
functii administrative, negocieri
si medieri desfasurate cu prepon-
derenta nu in cadrul formei asoci-
ative sau intr-un cadru organizat,
ci tocmai la nivelul institutiilor
administrative si politice locale.

Din perspectiva juridica, am
remarcat tendinte ale compose-
sorilor de iesire din indiviziunea

fortata tocmai datorita lipsei de
alternative, precum si tendinte
de restructurare si destructurare
ale formei asociative in special

nu prin fuziune, ci prin divizare, :

functie de interese de moment

ale grupurilor de coproprietari.
Conflictele care apar in astfel

de comunitati pot fi oarecum

clasificate in legatura cu: crite- :

riile de acordare individuala a
drepturilor ce s-ar putea obtine
pe fondul stapanirii in comun;
destinatia terenului; perceperea
taxelor; invoielile la pasunat si

atribuirea cotei de masa lemnoa- :

sa; administrarea patrimoniului;
distribuirea sau lipsa profitului;
efectuarea lucrarilor agricole;

vanzarea in tot sau in parte a pro-

prietatii; dobandirea calitatii de
membru, etc.
Pentru mediatorul care este

chemat sa solutioneze aceste con- :

flicte este o adevarata provocare
profesionala deoarece obiectul
conflictului real dintre parti nu
numai ca nu este clar conturat, ci
chiar se poate gasi in situatia ca
pe parcursul procedurii medierii
sa constate ca acesta este generat
de motive “ascunse” in spatele
altor motive initial declarate de
parti, chiar daca un litigiu purtat

in instanta are un obiect definit, :
nemaivorbind de faptul ca regle- :

mentarea juridica a administrarii

acestor proprietati este insufici- *

enta la acest moment, aflandu-se
inca pe”nisipuri miscatoare”, iar
realitatile sociale si economice
ale momentului actual nu mai
sunt in deplina concordanta cu
normele cutumiare si legale ale
perioadei interbelice in care

aceste forme de proprietate sta- :

teau la baza asigurarii resurselor
necesare supravietuirii obstei. m

ADITABORA

» W

such”. “The law understands as the
co-possession pastures, meadows
and forests, the ones which belong
to several owners and are used in
common, whatever their origin
would be, whatever the way they
are administered and whatever
name is entered in the land books”.

From the regulating texts above,
it is shown firstly that these proper-
ties are recognized as private, and,
on the other hand, their impor-
tance is evident when the law men-
tions, at the time of appropriation
of the communes with pastures and
forests, the existence or the lack of
these archaic entities, by taking
into consideration these areas
when determining the necessary
surface to appropriate a commune,
in order to satisfy its needs for for-
est and pasture areas.

I noticed, during the attempts to
resolve the conflicts which involved
these forms of ownership, a failure
to value the tradition, an ineffec-
tive and incoherent harnessing of
resources produced by these prop-
erties, due exactly to the multiple
artificially generated conflicts, and
a permanent conflicting state gen-
erated by the equation property-en-
tity holding, entity holding-member
body constituents, members con-
stituents-constituents — members,
third-party-entity holding, mem-
bers-copossessors-third parties.

From a social perspective, we
observed a dissolution of the owner
status, proved by the disinterest in
the conservation, in the efficient
use of resources and assets to
obtain profit, emphasizing indi-
vidualism, including the interest
of a political group whenever ap-
proaching a political event, a fever-
ish activity wasteful of resources
in time of political events hetween
the individuals with administrative
functions, negotiations and media-

tions conducted predominantly not
in the framework of the association,
but in the local political and admin-
istrative institutions.

From a legal perspective, I no-
ticed trends between the co-pos-
sessors of getting out of the forced
possession just because of lack of
alternative, and also trends of re-
structuring and dissolution of the
associative form, not by fusion, but
by division, according to the tempo-
rary interests of owners groups.

Conflicts in these communities
can be classified somewhat related
to: the criteria for granting individ-
ual rights that they might get due
to shared possession; destination
of the land; taxes; pacts of grazing
and timber allocations; adminis-
tration of the assets; distribution
or loss of earnings; conducting
agricultural works; sell all or part
of the property; gaining member-
ship, ete.

For the mediator that is called
in to solve these conflicts, this is
a challenge because the subject of
the conflict between the parties is
not only not clearly defined, but
also he/she can be in the situation
to find out during the mediation
process that it is caused by agen-
das “hidden” behind the other
reasons than those initially stated
by the parties, even if a litigation
in court has a definite object; let
alone that the legal regulation of
these property management is
insufficient at this time, they are
still on “quicksand” and social and
economic realities of the current
moment are not in full compliance
with customary norms and laws of
the interwar period, in which these
forms of property were the base re-
sources to ensure community sur-
vival. n
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,15-17.06.2012 TEHNICI AVANSATE iN MEDIERE” -
CURS ORGANIZAT DE FUNDATIA LORD SLYNN OF HADLEY
EUROPEAN LAW FOUNDATION, IN COLABORARE CU SCOALA DE
FORMARE IN MEDIERE MUGUR MITROI

Scoala de Formare in Mediere Mugur Mitroi si Fundatia The Lord Slynn of Hadley
European Law Foundation Londra, Marea Britanie, organizeaza un nou curs

,Jehnici avansate in mediere” la Bucuresti in perioada 15.06.2012 - 17.06.2012.

Cursul se adreseaza mediatorilor cu experienta si formatorilor in domeniu care

doresc dezvoltarea abilitatilor profesionale ferin dobandirea de tehnici specifice

in sistemul anglo-saxon si certi
Formatorii sunt: Paul Randolph si Monica Hanaway (Regents College -
Londra). Modulul de pregatire se realizeaza cu 16 cursanti.
Inscrierile se fac pe http.//www.fmmm.ro/ la sectiunea cursuri
sau la adresa de email: office@fmmm.ro.
Nota: SE ASIGURA TRADUCERE SIMULTANA!
Se acorda 20 puncte pregatire profesionala continua.

care la nivel european
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DE CE MEDIEREA
FINANCIAR-BANCARA

espre mediere in general s-au
D spus multe, dar nu indeajuns

pentru a-i constientiza pe se-
menii nostri de importanta si contri-
butia pe care medierea o are in dez-
voltarea sanatoasa a unei societati.
Intr-o societate in continua schim-
bare, cu o situatie economico-socia-
la precara, asa cum este cazul tarii
noastre, in care au loc permanente
schimbari pe fondul crizei economi-
ce mondiale, este inevitabila apari-
tia unor conflicte intre institutiile
bancare, societatile de leasing, IFN-
uri, societati de asigurari, societati
comerciale si clientii lor.

Inainte de toate as dori sa amin-
tesc faptul ca in Romania majorita-
tea oamenilor si a agentilor econo-
mici au contractat credite la diverse
institutii financiar-bancare. In acest
context, consider ca este necesara o
informare a populatiei, si a instituti-
ilor financiar-bancare, despre posi-
bilitatea apelarii la mediere in cazul
in care au aparut diferite divergente
intre acestia. Mai mult decat oricand,
medierea isi dovedeste utilitatea
in contextul recesiunii economice
mondiale, IMM-urile fiind cele care
resimt cel mai puternic recesiunea.

Deoarece rata de succes a medie-
rii este de peste 80%, timpul afectat
unei medieri este de 2-3 ore, iar la
baza medierii sta negocierea dintre
parti, medierea financiar-bancara
este o solutie viabila pentru stin-
gerea conflictelor comerciale, cu
costuri mult mai reduse decat calea
litigioasa. Solutiile care pot apa-
rea in urma medierii, in vederea
stingerii conflictelor existente ar
fi: esalonarea platilor, negocierea
cuantumului  creantei, initierea
unor noi afaceri, renegocierea unor

contracte, etc.
Desi vreau sa ma feresc de de-
finitii, trebuie sa spun totusi ce

zinta o modalitate de solutionare

a conflictelor pe cale amiabila, ex- :

trajudiciara, care se realizeaza cu

ajutorul unui mediator specializat,
in conditii de neutralitate, impar- :

tialitate, confidentialitate si avand
liberul consimtamant al partilor. Se
poate recurge la mediere inainte
sau dupa declansarea unui proces

de executare silita. Medierea ban-

cara se bazeaza in primul rand pe
cooperarea dintre reprezentantul

bancii si debitor, precum si pe uti-

lizarea de catre mediator a unor

metode si tehnici specifice de ma-

nagement al conflictului bazate
pe componente de comunicare
si negociere. Pe baza acordului de
mediere incheiat se intocmeste un
act aditional la contractul de credit.

Rezolvarea conflictelor inter-con- :

tractuale, construirea unor relatii
nediscriminatorii si pe pozitii de
egalitate, gasirea de comun acord a
unor cai de rezolvare a conflictelor in
beneficiul atat al debitorilor, cat si al
creditorilor, iata cateva din beneficiile

de necontestat ale medierii financiar-

bancare. Medierea financiar-bancara
ofera institutiilor de credit si clientilor
acestora posibilitatea de a-si asuma
responsabilitatea pentru rezolvarea

conflictelor, ei fiind cei care contro- -

leaza rezultatul conflictului, ei fiind
cei care decid ce este cel mai bine
pentru a imbunatati si a fructifica la
maxim relatia existenta intre acestia.

Printre litigiile care pot fi media- *

te din punct de vedere al institutiilor
de credit se enumera urmatoarele:

M

este medierea financiar-bancara. :
Medierea financiar-bancara repre- -

WHY FINANCIAL-BANKING
MEDIATION

any things are said about
mediation in general, but
not enough for the people
to realize the importance and
contribution that mediation has
in developing a healthy society. In

a changing society, with poor so-

cio-economic situation, as is the

case of our country, with perma-

nent changes taking place amid
the global economic crisis, the
occurrence of conflicts between

the banks, the leasing compa-

nies, IFN’s, insurance companies,
commercial companies and their
customers is inevitable.

First of all T would like to point
out that in Romania, people and
economic agents have borrowed
money from various financial and

banking institutions. In this con-

text, I believe that is necessary
to inform the population, and

the financial and banking insti-

tutions, about the possibility of
mediation in the case of a conflict

occurring because of the vario-

us misunderstandings between
them. More than ever mediation
proves to be useful in the context
of the global economic downturn,

small and medium companies be-

ing the ones to feel the recession
the most.

Because mediation’s success
rate is over 80%, the duration is
about 2-3 hours for a mediation
session and at the base of the
mediation lies the negotiation
between the parties, financial

and banking mediation is a via-

ble solution to settle commercial
disputes, with much lower costs

than to litigate. Among the solu-
tions that may result from media-

E,

5 »19TH=17TH OF JUNE 2012 ADVANCED TECHNIQUES IN MEDI- e

ATION” - COURSE BEING ORGANIZED BY LORD SLYNN OF HADLEY

EUROPEAN FOUNDATION LAW FOUNDATION, IN COLLABORATION
WITH THE MEDIATION TRAINING SCHOOL MUGUR MITROI

Mediation Training School Mugur Mitroi and The Foundation Lord Slynn of
Hadley European Law Foundation London, United Kingdom, organizes a new
course, Advanced Techniques in Mediation”in Bucharest on 15.06.2012 -
17.06.2012. This course is for experienced mediators and trainers in this field
who want to develop professional skills by acquiring specific techniques in the
Anglo-Saxon system and want to have an European certification
Trainers are: Paul Randolph and Monica Hanaway (Regents College -
London). Training module is made with 16 students.
Enrolments on http://www.fmmm.ro/ section courses
or email address: officc@fmmm.ro.
Note: SIMULTANEOUS TRANSLATION IS PROVIDED!
There are given 20 points for continuous professional training.

)

tion, in the settlement of existing
conflicts, are: the rescheduling
of payments, the amount of debt
negotiation, the initiation of new
business, renegotiating contracts,
elc.

Although T want to stay away
from definitions, I must define
though what is financial-banking
mediation. Financial and banking

mediation is a way of solving con-
flicts amicably, extrajudicial, pro-

cedure executed by a specialized
mediator, in terms of neutrality,
impartiality, confidentiality and

with the free consent of the par-
ties. You can use mediation befo-

re or after starting a foreclosure
process. Banking mediation is

based primarily on the coopera-

tion between the bank and the
debtor’s representative and as
well on the mediator’s specific
methods and techniques that

are used to manage the con-

flict, based on components of

communication and negotia-

tion. An addendum to the credit
contract is signed accordingly to
the mediation agreement.

Inter-contractual conflict reso-
lution, the building of non-dis-

criminatory relationships based

on equal positions, finding com-

monly agreed ways to resolve
conflicts in the benefit of both
debtors and creditors, these are
some of the undeniable benefits

of banking and financial mediati-

on. Mediation provides financial
and banking credit institutions

and their customers the oppor-

tunity to assume responsibility
for resolving conflicts, with them
being the ones that control the
outcome of the conflict, they are
the ones who decide what is best
to improve and build on existing
relationships between them.

Among the disputes that can
be mediated in terms of the
credit institutions, I will list the
following:

o Unpaid debts representing: ra-

tes, interest, penalties, fees;
o Alienation of goods brought in

as guarantee, without the con-

sent of the bank;
o Unjustified complaints from
customers;

o Triggering the insolvency pro-

cedure in an abusive way and

preventing the bank to recover

its debts.

In terms of customer, disputes
that can be mediated there are
mentioned below:

e Increasing interest and/ or pro-

fit and risk margins that were
set fix throughout the whole
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o neplata datoriilor reprezentand s
rate, dobanzi, penalitati, comisi- | -

oane;

o instrainarea bunurilor aduse in ga-

rantie fara a avea acordul bancii;
o reclamatii nejustificate ale clien-
tilor;

o declansarea procedurii de insol- |

venta in mod abuziv, in vederea

impiedicarii bancii de a-si recu- §

pera creantele sale.
Din punct de vedere al clientilor,
litigiile care pot fi mediate sunt:

® majorarea dobanzii si/sau a mar-
jelor de profit si risc care au fost
stabilite fixe pe perioada derula-
rii contractului;

® perceperea unor comisioane su-
plimentare;

o introducerea in contractele de
credit a unor clauze considerate
de clienti ca fiind abuzive;

® necomunicarea majorarii ratei
dobanzii, in cazul in care aceasta
dobanda nu are legatura cu un
indice de referinta ;

® operatiuni neautorizate in conturi;

o modificarea clauzelor contrac-
telor fara consultarea si fara
acordul partilor contractante,
precum si fara a se incheia vreun
act aditional;

® crori in procesarea tranzactiilor
cu carduri;

® erori in procesarea tranzactiilor
efectuate de catre clienti prin in-
ternet banking;

o prelucrarea cu intarziere a in-
strumentelor de debit (ordine
de plata, bilete la ordin, cambii
si cecuri);

o fraude bancare.

As dori deasemenea sa evidentiez

o parte din beneficiile pe care medi-

erea financiar-bancara le aduce atat

pentru debitori, cat si pentru credi-
tori, beneficii care ne indreptatesc
ca spunem ca medierea este una
dintre solutiile inteligente de de-
pasire a crizei economice actuale
si de reintoarcere la normalitate:

o prin mediere se sting conflictele
existente intre parti si se poate
preintampina aparitia unor alte
neintelegeri ulterioare;

o solutionarea in mod echitabil
a conflictelor dintre institutiile
de credit si clienti prin alegerea
solutiei de catre parti si nu de o
terta persoana,

® mentinerea clientelei deja for- -

mate;
o solutionarea conflictelor intr-un
termen scurt;

¢ pe langa beneficiile de ordin fi-

nanciar, deoarece este o metoda
confidentiala, niciuna din partile
aflate in conflict nu este afectata
la nivel de imagine;

o cvitarea cheltuielilor generate de
un posibil proces si a cheltuielilor

pe care le implica executarea silita.

Am incercat sa prezint mai sus o

parte din litigiile care pot fi solutio-

nate prin mediere financiar-bancara
sio parte din beneficiile pe care acest
gen de mediere le aduce atat pentru
institutiile de credit, cat si pentru
clientii acestora. Medierea ajuta la

stabilirea si la mentinerea unor rela- -

tii comerciale bazate pe incredere

si respect reciproc, intareste incre-
derea intre partenerii de afaceri, de-

schizand noi perspective de initiere
a unor noi parteneriate. Bazandu-se
pe principiul win-win, medierea
financiar-bancara nu  transforma

niciuna dintre parti in invins sau in-

vingator, toti cei implicati avand doar
de castigat din mediere. m

POSTOIACHE HAIDEA-CIAUDIA
Mediator autorizat

Asociatia Ultrasilvam Filiala
Oradea

TOCMEALA DE ALTADATA
— MEDIEREA DE AZI

.............................

zi se discuta despre medi-
A ere din ce in ce mai mult

si intr-un mod extrem de
diversificat. Fiecare mediator, din
punctul sau de vedere, din punct
de vedere al profesiei din care
provine, chiar si al cercului soci-
al, fiecare incercand sa sublinieze
modul si conceptul de mediere.
La randul meu, am sa fac referire
la trecutul medierii din tara noas-
tra, trecut pe cat de cunoscut, pe

.............................

atat de superficial tratat pana in
prezent.

Ceea ce doresc sa subliniez, -

dorind a ma face inteles in cel
mai simplu mod cu putinta, este
realitatea si parerea mea, este ca
fundatiile si conceptul de mediere

s-au regasit mereu in jurul nostru, :
in mentalitatea generatiilor trecu- -
te, precum si a generatiilor actuale.

Imi amintesc povetele bunicilor

si ale rudelor, faptul ca am copi- :

.

period of the contract;

o Collection of additional fees;

o Insertion into credit contracts
of clauses considered by the
customers to be abusive;

o Not communicating the rate
increase, if the interest is not
related to a reference index;

o Unauthorized operations in
accounts;

® Changing the terms of con-
tracts without consultation and
without the contracting parties’
agreement and also without
any additional document to be
completed;

® Frrors in processing card tran-
sactions;

® Lrrors in processing transac-
tions for customers through
internet banking;

® Delayed processing of de-
bit instruments (pay orders,
promissory notes, bills and
checks);

® Bank fraud.

[ also want to emphasize some
of the benefits that both financial
and banking mediation bring to
debtors and creditors, benefits
which entitle us to say that me-
diation is one of the intelligent
solutions to overcome the cur-
rent economic crisis and to re-
turn to normality:

o Conflicts between the parties
can be solved through mediati-
on and may prevent the occur-
rence of other future misunder-
standings;

Frbia bbbl

o A fair resolution of disputes
between credit institutions and
customers; the solution is cho-
sen by the parties and not by a
third party;

® Maintaining the customers;

o Conflict resolution in a short
term;

o In addition to financial bene-
fits, since it is a confidential
way, none of the parties’ image
is affected;

® Avoid expenses generated by a
trial and the possible costs in-
volved by the foreclosure.

[ tried to present above some
disputes that can be resolved by
the financial and banking media-
tion and some of the benefits this
kind of mediation brings both to
the credit institutions and to their
customers. Mediation helps esta-
blish and maintain commerci-
al relationships based on trust
and mutual respect, it stren-
gthens trust between business
partners opening new perspec-
tives for initiating new partners-
hips. Based on the principle of
win-win, financial and banking
mediation between the parties
does not make any winners or lo-
sers; all those involved have only
to gain from mediation. =

POSTOIACHE HAIDEA-CIAUDIA
Authorized Mediator

Ultrasilvam Association,

Oradea Branch

THE OLD BARGAIN
—TODAY’S MEDIATION

.............................

oday, mediation is more
T and more discussed about

and this is done in a highly
diversified way. Each mediator
talks, from his point of view, in
terms of his original profession,
even his social circle, each tries to
highlight the procedure and the
concept of mediation. Today it is
my turn, so [ want to refer to the
mediation’s past in our country, a
past that may be known, but still

.............................

was superficially treated so far.

What T want to point out in
the simplest possible way, is the
reality and my opinion regarding
the fact that foundations and the
concept of mediation were always
found around us, in the mindset
of past generations and also cur-
rent generations.

I remember my grandparents’
advice that I grew up with. I was
raised in the countryside, where,
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larit si crescut la tara, unde din
intelepciunea si vorbele oameni-
lor simpli, regasesc si regasim si
astazi adevaruri istorice.

Unul din aceste adevaruri ne
trimite spre zicala: “Unde-i lege,
nu-i tocmealal”.

Intrand in profunzimea acestei

dezvoltarea medierii ar fi legatu- :

ra, nu doar in timp, incepand de

la Tocmeala, Judecatoriile de Pace, :

Comisiile de Impaciuire, precum
si in prezent, cu formele actuale

de rezolvare a conflictelor, amin- :
tind aici doar doua, si anume con- :

cilierea si arbitrajul.

out of the wisdom and words of there’s law, there is mediation”.
ordinary people, we find histori- ~ As mediators, we all know that
cal truths. a mediation process can occur
One of these truths sends us both before a lawsuit, and during
to the saying: “Where there’s law, it, and not least after its termina-
there is no bargain!”. tion. Returning to the subject, I
Going deeper into this idea and believe that the current basis of
analyzing it word by word we find mediation can be placed on the

idei si analizand-o cuvant
cu cuvant, gasim adevar
si intelepciune, dat mai
ales de nuanta cuvantu-
lui “tocmeala”. Intelegem
prin tocmeala, in con-
textul trecut, intelegerea
dintre doi oameni simpli
ca rezultat al unui acord
care urmeaza sa fie pus

in aplicare. .

De aici intelesul “as-
cuns” al conceptului, ace-
la ca legea este lege, iar
tocmeala nu exista dupa
lege, ea totusi existand
inaintea acestei legi; prin |
lege intelegand proces
de judecata.

Insa definitia noua
data de omul simplu, in
conditiile actuale, poate fi: “Unde-
ilege, este si mediere.”

Stim aceasta cu totii, in calitate Judecatoriile de Pace - cladirea

~medierea
medierss
_ tehnica’5iarta

de mediatori, si anume fapul ca propriu-zisa, Medierea fiind aco- :
un proces de mediere poate inter- perisul, bunurile interioare, cur- :
veni atat inaintea unui proces de tea, gradina, si bunastarea din vi- :

judecata, cat si pe parcursul aces- itor, sens in care fiecare mediator
tuia, si nu in ultimul rand dupa in parte, prin specificul profesiei
finalizarea procesului.

Revenind asupa subiectului, strui, zi de zi, ajungand pana la a
consider ca bazele actuale ale me- asigura un echilibru in societate
dierii pot fi asezate pe fundatia si chiar mai mult, cladind ceea ce

acestei “tocmeli”, mediatorii de fiecare dintre noi are nevoie - PA- *

azi nefiind altceva decat succeso- CEA SOCIAIA. =

Asadar sa ne imaginam Toc- :
meala fiind fundatia unei case, :

si latura profesionala, vor con- :

rii “tocmelii” de altadata.
Accentuand ideea, consider ca
de bun augur in implementarea si

MIHAI BENCHIS
Mediator Autorizat

DE CE MEDIEREA?

u trebuie sa fii specialist ca
N sd observi ca in Roménia

tranzitia a avut si incd are
ritmul ei, un ritm destul de con-
fuz, dezordonat si lent.

Avand 1n vedere faptul ca soci-
etatea evolueazd, ar fi bine dacd
si principiile si metodele de ad-
ministrare ale societatii ar evolua,
deoarece acestea par a fi depdsite
de situatie.

Tot asa, si in ceea ce priveste
medierea, este nevoie de timp
pentru a fi implementata in struc-
tura societatii, in sistemul social,
economic si politic actual.

Societatea trebuie sd constinti-
zeze si sd incerce sd inteleagd, sd
priveasca cu deschidere aceastd
notiune de “mediere”, de “soluti-
onare intr-un alt mod, uneori mai
facil, mai elegant al unor conflicte

.............................

care apar la un moment dat”; soci- :

etatea trebuie s invete sd accepte

si medierea ca fiind o forma de re-

zolvare a conflictelor. In art. 1 alin
1 din Legea nr. 192/2006 privind
medierea si organizarea profesiei

de mediator se arata ci: “Medie-
rea reprezintd o modalitate facul- :

tativd de solutionare a conflictelor
pe cale amiabild, cu ajutorul unei

terte persoane specializate In ca- :

litate de mediator, in conditii de

neutralitate, impartialitate si con- :

fidentialitate”.

In societatea contemporana, :
oamenii au inceput si-si evalue- :

ze intr-un alt mod interesele in
anumite situatii conflictuale, iar
solutia de tip castig - castig, pe
care justifia nu o poate pronun-

ta, castiga tot mai multi adepti, :

si cand afirm acest lucru nu mi

truth and wisdom, but mainly the
nuance of the word “bargain”. We
understand through “bargain”,
in the context of the past, the
understanding between two ordi-
nary people and the result of an
agreement to be enforced.

From here the “hidden” sense
of the concept, that the law is the
law and the law prescribes rules,
it does not hargain, even though
the bargain existed before the
law; by law understanding lawsu-
it/trial.

The new definition given by
the ordinary people, in the pre-
sent conditions, may be: “Where

foundation of the

“bargain”, today’s
mediators  being
the successors of
the old bargain.

To emphasizing
this idea, I believe
that it is beneficial
for the implemen-
tation and develop-
ment of mediation,
to create a connecti-
on both with the
past, starting with
the Bargain, Peace
Justice Courts, the
Conciliation ~ Com-
missions, and also
the current forms
of conflict resoluti-
on, from which we
mention here only two: the conci-
liation and the arbitration.

So, let's imagine the Bargain as
being a house foundation, Peace

Justice Courts - the building itself,
Mediation being the roof; the in-
terior goods, the yard, the garden,
and the welfare of the future, in
which each mediator is a part by
the nature of the profession as
constructor, day by day, reaching
to a balance in society and even
more, building on what each of us
needs - SOCIAL PEACE. n

MIHAI BENCHIS
Authorised Mediator

WHY MEDIATION?

ou don’t have to be a speci-
Y alist to see that transition
in Romania had and still
has its own rhythm, a rhythm
quite confusing, messy and slow.

Taking into consideration
the fact that society evolves, it
would be good if the principles
and methods of administration
would evolve too, because they
seem to be overwhelmed.

Things are the same in what
concerns mediation too. It takes
time for it to be implemented in
society’s structures, in the social,
economic and political systems.

Society must be aware and try
to understand, to look openly to
this notion of “mediation”, to the

: “settlement in another way, some-

times easier and more elegant,
of conflicts that can occur at a

.............................

given time”. Society must learn
to accept mediation as a form of
conflict resolution. In art. 1 para-
graph 1 of Law no. 192/2006 on
mediation and the profession of
mediator it is stated: “Mediation
is a voluntary way of resolving
conflicts amicably through a
third party specialized in medi-
ation, in terms of neutrality, im-
partiality and confidentiality”.

In contemporary society, peo-
ple have begun to evaluate in a
different way their real interests
in certain conflicting situations
and the win-win type of solution,
that the justice system cannot
provide, gains more and more
followers, and when I say this I
am not talking only about me-
diators but also about ordinary
citizens who understand that

35
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refer numai la mediatori, ci si la
simpli cetdteni care au inteles ca
procedura medierii este o solutie
pentru stingerea unui conflict.

Daca in lumea occidentald s-a
conturat o bransa a mediatorilor
de conflicte incd din anii 70, bran-
sd care intre timp a devenit o ade-
vératd industrie, In Roméania pasii
sunt timizi deoarece conceptul
este relativ nou si probabil este
destul de greu de inteles faptul cd
un conflict poate fi si constructiv
dacd este bine gestionat.

Aici ma refer la mediatorul au-
torizat, care are o pregdtire speci-
ala si care trebuie
sa fie un bun psi-
holog si sociolog,
sd posede meto-
de si tehnici spe-
cifice bazate pe
comunicare $i ne-
gociere. Referitor
la persoana care
indeplineste  ro-
lul mediatorului,
consider cd per-
soana care decide
sa desfasoare o
astfel de activita-
te trebuie sd aiba |
anumite  calitati
sl o experientd
de viata deosebi-
td, trebuie sa se
pregdteasca conti-
nuu, sd fie un bun
profesionist, si poatd comunica
constructiv cu pdrtile aflate in
conflict, sd aiba rabdarea si inte-
lepciunea necesara de a intelege
dorintele si nevoile partilor. Aces-
ta trebuie sd fie corect cu partile
si s respecte principiile medierii,
deoarece numai in acest fel ii va
determina pe cetateni sd creadd

in institutia medierii si sd consi-- Legea 134/2010, contine o pre- :
vedere la articolul 21 care are ur- :

dere ca medierea este o solutie
avantajoasd pentru solutionarea
pe cale amiabila a conflictelor.

Medierea a devenit un fenomen
din ce in ce mai cunoscut si mai
raspandit n Tntreaga Europa si
nu numai in statele cu putere eco-
nomic, ci si in state ca Moldova,
Bulgaria, etc.

Fiecare stat reglemeteazd do-
meniul medierii dupd specificul
sau. In Serbia, pentru a deveni
mediator, trebuie sd ai o experi-
entd de 5 ani in domeniul soluti-
ondrii conflictelor, iar in Norvegia
nsusi judecdtorul poate fi medi-
ator. Dacd instanta din Polonia
poate sd trimitd cauza la mediere
fara acceptul partilor, in alte state,
instanta de judecatda poate doar
sa propund pdrtilor sd-si rezolve
conflictele prin mediere, fird a le
putea obliga, si exemplele ar pu-
tea continua.

Este tnsa vizibil faptul ci legis-
latia din domeniul medierii care
se aplica tn Europa este inspirata

cu precddere din modelul ameri- :

can si este bine cd se Intdmpla asa
deoarece in America medierea s-a
dovedit a fi eficientd.

In Romania, legiuitorul a re- :

glementat institutia medierii
prin Legea nr. 192/2006, privind
medierea si organizarea profesiei
de mediator, lege care defineste si
reglementeazd modul in care se
desfdsoard procedura medierii si

modul 1n care mediatorii 1si exer- :

citd activitatea. Legea 192/2006
a fost modificatd si completatad

prin Legea nr. 370/2009 deoa- :
rece transpunerea Directivei nr. :

L]

2008/52/CE in dreptul intern a

devenit o necesitate, iar noile co- :

duri, Codul de Procedura Civila si
Codul de Procedurd Penald, care
au intrat in vigoare de la data de 1
octombrie 2011 contin prevederi

cu privire la mediere si rolul aces-

teia.
Noul Cod de Procedura Civila

métorul continut: “Judecatorul va
recomanda partilor solutionarea

amiabild a litigiului prin mediere, :
, lar artico-

potrivit legii speciale”

lul 435 face referire la puterea pe

care o are acordul de mediere.
Noul Cod de Procedura Penala

- Legea nr. 134/2010, la articolul :
23 (1), contine urmitoarea preve- :

dere: “In cursul procesului penal,

cu privire la pretentiile civile, in- :

culpatul, partea civild si partea

responsabild civilmente pot in-

cheia o tranzactie sau un acord de
mediere, potrivit legii’.

In 1eglslat1a noastrd, medierea
este 0 procedura Voluntara, dar
existd tot mai multe voci care
sustin obligativitatea medierii in
anumite tipuri de conflicte, cum
ar fi unele conflicte de drept civil
si chiar de drept penal.

Nimic nu poate fmpiedica par- :
tile unui conflict sd-si rezolve pro- +

lemele apdrute la un moment
dat prin mediere, medierea fiind

mediation is a solution to settle
a conflict.

If in the Western world, the
branch of conflict mediators has
emerged since the 70s, a branch
which has since become a real
industry, in Romania the steps
are shy because the concept is
relatively new and it is probably
quite hard to understand that a
conflict can be also constructive
if well managed.

I am talking about the autho-
rized mediator, who has special
training and should be a good
psychologist and sociologist,

should have methods and tech-
niques based on communication
and negotiation. Regarding the
person who acts as mediator, I
think the person who decides
to carry out such activity must
have certain qualities and a gre-
at life experience, he/ she must
continually prepare in order to
be a good professional, must
communicate constructively
with the parties in conflict, and
must have patience and wisdom
that are necessary to understand
the desires and the needs of the
parts. She/he must be fair to the
parties and respect the princi-
ples of mediation because only
in this way the parties will belie-
ve in mediation and will consider
that mediation is a win-win way
for the amicable settlement of
disputes.

Mediation has become an in-
creasing phenomenon known
and spread throughout Europe
and beyond, not only in coun-
tries with strong economic life,
but also in countries such as
Moldavia, Bulgaria, etc.

Each State regulates mediati-
on in its own specific. In Serbia
to become a mediator you must
have 5 years experience in con-
flict resolution, and in Norway,
the judge himself may be a me-
diator. If the court of Poland may

refer the case to mediation wi-
thout the consent of the parties,
in other states the court can only
propose the parties to resolve
conflicts through mediation, wi-
thout this being mandatory, and
the examples could continue.

It is however visible that me-
diation legislation applicable in
Europe is mainly inspired from
the American model and this is
a good thing because the Ameri-
can mediation has proved to be
effective.

In Romania, the legislature
has regulated the mediation by
Law no. 192/2006
on mediation and
the organisation
of the mediator
1 profession, law
that defines and
regulates the
way in which the
procedure of
mediation takes
place and how

mediators  are
employed.  The
Law 192/2006

was amended by
Law no. 370/2009
as the transposi-
tion of Directive
no. 2008/52/EC
into national law
| has become a ne-

" cessity, and the
new codes, Code of Civil Proce-
dure and The Criminal Procedure
Code, which entered into force on
October 1st , 2011, contain pro-
visions on mediation and its role.

The new Code of Civil Proce-
dure - Law 134/2010, contains
a provision in Article 21 which
reads: “The judge will advise the
parties to amicably settle the dis-
pute through mediation, accor-
ding to the special law” and Ar-
ticle 435 refers to the power that
the mediation agreement has.

The new Code of Criminal
Procedure - Law no. 134/2010,
Article 23, - (1) contains the
following provision: “In crimi-
nal proceedings, relating to civil
claims, the victim, the civil party
and the civil responsible party
may conclude a transaction or a
mediation agreement, according
to the law”.

In our legislation, mediation
is a voluntary process, but there
are a growing number of voices
that support mandatory media-
tion in certain types of conflicts,
some conflicts of civil law and
even penal law.

Nothing can prevent parties
to a conflict to solve problems
that occurred in some moment
through mediation, mediation is
a much more advantageous way
than starting a court case which
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o cale mult mai avantajoasa decat

declansarea unui proces in in-

stantd care implica energie, timp
si uneori multi bani.
De ce sd alegeti medierea daca

v aflati Intr-un conflict cu cineva?
Din mai multe motive pe care vi

le voi prezenta in continuare:

o Procedura este simpla si rapidd;

o Costurile sunt reduse conside-
rabil;

o Sunt satisfdcute interesele tu-
turor celor implicati;

¢ Sedinta de mediere este confi-
dentiala;

o Taxa de timbru se restituie;

o In timpul medierii partile de-
tin controlul si gdsesc singure
solutii pentru conflictul aparut,
nu se supun vointei unui tert.
Foarte multe persoane incep

sd Infeleagd cd In anumite litigii,

cum ar fi cele de familie, si ma
refer aici in special la divort, este
din ce in ce mai importanta confi-
dentialitatea, decenta si, de ce nu,
eleganta procedurii de mediere,
deoarece vorbim aici de proble-
mele intime ale vietii de familie.
Medierea poate fi aplicatd si in
cauzele delictuale, in delictele ci-
vile, dar si penale, acolo unde le-
gea prevede ¢ urmdrirea penald

incepe cu plangerea prealabild a
pértii vitdmate ori unde se poate
aplica impécarea partilor.

De asemenea putem aplica pro- :

cedura medierii siin alte tipuri de
conflicte, cum ar fi:
o conflicte aparute in scoli, avand

in vedere cd deocamdata siste- -

mul nostru de tnvatimant are

multe carente, care nu de puti- :
ne ori au dus la situatii cu con- -

secinte grave asupra elevilor;
e conflicte de muncd cu privire

la nerespectarea clauzelor con- -

tractuale;

o conflicte apdrute intre persoa- :
ne apartindnd unor religii di- :

ferite;

o conflicte interetnice;

o conllicte aparute intre cetdteni
si institutii ale statului - in

aceste tipuri de conflicte trebu- :
ie sd recunostem ca inca trebu- -

ie insistat pentru schimbarea

unor mentalitdti oarecum fin- :

vechite.

Ar fi util sa recunoastem faptul
cd aplicarea medierii ar ajuta la
decongestionarea instantelor de

judecatd, la armonia si pacea so-

ciald pe care toti o dorim. L]

IAURA DUMITRANA

Luni 18 iunie 2012, ora 16,00, Libraria Eminescu din Bu-
curesti gizduieste lansarea in Roménia a cirtii “Medierea, o
perspectiva psﬂmloglca asupra solutiondrii conflictelor”, de
Freddie Strasser si Paul Randolph.

utorul Paul Randolph va fi
prezent la lansarea in Ro-

/ \ mania a cartii in care ,(...

accentul se pune pe aspectele

este destinatd profesionistilor
si neprofesionistilor, oamenilor
de afaceri, psihoterapeutilor,
studentilor, dar si persoanelor

psihologice esentiale ale conflic-,casnice” in aceeasi masurd - de

tului si medierii, mai degraba
decat pe aspectele juridice. Toa-
te acestea sunt de o importanta
mai mare in incercarea de a face
partile, siintr-adevar mediatorul,
sd nteleagd importanta de a se
misca spre acea ,platformd de
alianta care functioneazd”, unde
acordul ,suficient de bun” de-
vine fezabil” (The Rt.Hon. Lord
Slynn of Hadley).

Modelul “psihoterapeutic
unic de mediere predat la cur-
sul creat de autori a céastigat o
adevaratd recunoastere si le-a
oferit o perspectiva suplimentara
asupra psihologiei conflictului,
permitandu-le sa fie eficienti in
toate cazurile de solutionare a
conflictului.

Cartea, editatd de Scoala de
Formare in Mediere FMMM.RO,

PARTENERI/ PARTNERS:

LIBRARIA
=" MIHAI
Q EMINESCU

»

fapt tuturor acelora care sunt
implicati sau preocupati in mod
obisnuit de conflict si rezolvarea
lui.

Freddie Strasser (n. 14 februa-
rie 1924 - d. 23 septembrie 2008),
Ph.D., MA, AdvDipExPsych, su-
pervisor inregistrat Tn UKCPReg,
BACP, a fost Honorary Fellow al
Scolii de Psihoterapie si Consilie-
re din cadrul Regent's College si
Director al Programelor Comple-
mentare si de ADR ale Scolii.

Paul Randolph este mediator
acreditat (CEDR iunie 1999 si
SPC: mai 2000) si avocat pledant
(barrister), membru al Baroului
din anul 1971. Este sef de curs
si lector la Cursul de Mediere al
Scolii de Psihoterapie si Consi-
liere (SPCP) din cadrul Regent’s
College, Londra. u

involves energy, time and some-

times money.
Why choose mediation if you

are in a conflict with someone?
For several reasons that we

will present below:

o The procedure is quick and
simple;

o The costs are significantly re-
duced;

o It meets the interests of all in-
volved;

o The mediation session is con-
fidential;

o Stamp duty fee is returned,;

® During the mediation the par-
ties are in control and they find
on their own a solution to the
conflict that arose, not a solu-
tion imposed by a third party.
Many people begin to realize

thatin certain legal actions, such

as family, and I refer especially

to the divorce, confidentiality be-

comes more and more important,

as well as decency, and, why not,

the elegance of mediation, be-

cause we are talking here about

intimate problems of family life.
Mediation can be applied in

tort liability claims, in civil tort

cases and criminal ones as well,

where the law provides that the

prosecution begins with the pre-

liminary complaint of the injured

party or where reconciliation of
parties can act.

The mediation procedure can
be applied to other types of con-
flicts, such as:

o Conflicts arising in schools
since our education system
still has many gaps, gaps whi-
ch have often led to situations
with serious consequences for
students,

o Labour disputes regarding fai-
lure of respecting the contract
terms;

o Conflicts between people be-
longing to different religions;

o Ethnic conflicts;

® Disputes arising between ci-
tizens and state institutions;
in these types of conflicts we
must admit that it is still the
need to insist on changing the
old mentality.

It would be helpful to recogni-
ze that the application of medi-
ation would help decongest the
courts and it would contribute to
the harmony and social peace we
all want. n

IAURA DUMITRANA

Monday 18 June 2012 at 4 p.m., the Eminescu Bookstore in

Bucharest is the host for the Romanian launch of the book

»Mediation, a Psychological Insight into Conflict Resolution”, by
Freddie Strasser and Paul Randolph.

will be present for the

launch in Romania of the
book where ,, (...) the emphasis
is on the underlying psychologi-
cal aspects of conflict and me-
diation rather than on the legal
issues. All of this is of greater
importance in making the par-
ties and indeed the mediator
understand the importance of
moving to that ,working alli-
ance platform”, where the ,good
enough” settlement has become
feasible” (The Rt. Hon. Lord
Slynn of Hadley).

The unique “psychotherapeu-
tic” model of mediation taught
on the course that both authors
created has achieved wide ac-
claim, and has also furnished
them with an added insight into
the psychology of conflict, ena-
bling them to be particularly ef-
fective in all conflict resolution.

The book, edited by FMMM.
RO Romania Mediation Training

The author Paul Randolph

School, is ,targeted at profes-
sionals and non-professionals,
business people, psychothera-
pists, students and ,housewifes”
alike - in fact at all who are in-
volved or concerned in conflict
and conflict resolution on a regu-
lar basis”.

Freddie Strasser (14 Febru-
ary 1924 - 23 September 2008),
Ph.D., MA, AdvDipExPsych,
UKCPReg, BACP registered su-
pervisor, was Honorary Fellow
of the School of Psychotherapy
and Counselling at Regent’s
College and Director of the
School’s Adjunct and AR pro-
grammes.

Paul Randolph is is an Ac-
credited Mediator (CEDR June
1999 and SPC: May 2000), and
a Barrister, called in 1971. He is
Course Leader and Lecturer on a
Mediation Course at the School
of Psychotherapy and Counsel-
ling Psychology (SPCP), Regent’s
College, London. u
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ASOCIATIILE MEDIATORILOR BIHOR

CINE SUNTEM?

SCURTA PREZENTARE
ASOCIATIA CENTRUL DE ME-
DIERE ORADEA, reprezentata prin
presedinte Lucia Tinte, cu sediul in
Oradea, str. Republicii, nr. 7, ap.13,
aluat fiinta in anul 2006 ca urmare a
cursurilor organizate de Centrul Pilot
De Mediere Craiova in colaborare cu
Ministerul Justitiei si Ambasada Sta-
telor Unite Ale Americii, actualmente
avand un numar de 22 de membri;
ASOCIATIA CENTRUL DE ME-
DIERE BIHOR, reprezentata prin
presedinte Baba Vasile , cu sediul in
Oradea, str. Republicii, nr. 10, ap. 2,
infiintata in anul 2007, actualmen-
te avand un numar de 7 de membri;
ASOCIATIA UNMR filiala BIHOR,
reprezentata prin co-presedintii Clop
Gianina si Mihai Benchis, cu sediul
in Oradea, str. Republicii, nr. 10, ap.
2, infiintata in anul 2008, actualmen-
te avand un numar de 22 de membri;
ASOCIATIA MEDIATORILOR BI-
HOR, reprezentata prin presedinte
Florica Virtop, cu sediul in Oradea,
str. George Enescu, nr . 0, ap. 4, a
luat fiintd la finele anului 2009 1a
1n1tlatlva absolventilorcursurilor de
formare ca mediatori organizate in
acel an de citre Asociatia Centrul
de Mediere Craiova, cu scopul de
a sprijini si promova medierea ca
metoda alternativd de solutionare
a conflictelor; asociatia are in pre-
zent un numdr de 35 membri; prin
Decizia nr. 414/16 martie 2010 a
Consiliului de Mediere, Asociatia
Mediatorilor Bihor a fost tnserisa
in Registrul National al Asociatiilor
profesionale ale mediatorilor;
ASOCIATIA ULTRA SILVAM fi-
liala BIHOR, reprezentata prin
presedinte Elena Bradea, cu sediul
in Oradea, str. Moscavei, nr. 13, in-
fiintata in anul 2011, actualmente
avand un numar de 10 de membri .
Incepand din anul 2006, o data
cu aparitia Legii 192/2006 privind
medierea si organizarea profesiei
de mediator, asociatiile profesio-
nale ale mediatorilor bihoreni au
incercat promovarea si implemen-
tarea medierii in Oradea si judetul
Bihor, pasii fiind mai timizi la debut
Activitatea de promovare a medi-
erii a fost intensificata ulterior astfel
ca, la nceputul lunii februarie 2010,
Asociatia Mediatorilor Bihor a sem-
nat Protocolul de colaborare cu Jude-
cdtoria Oradea, document care a re-
prezentat un real succes al activitatii
desfasurate de citre mediatorii hiho-
reni In promovarea medierii pe plan
local, fiind de altfel si primul protocol
semnat in {ard, momentul semndrii
fiind intens mediatizat in presa locald.
Protocolul incheiat a constituit un
pas important in demararea efectivd
a implementarii medierii. Astfel, la in-
ceputul lunii martie 2010, Asociatia
Mediatorilor Bihor impreuna cu Aso-
ciatia Centrul de Mediere Craiova si
Curtea de Apel Oradea, au organizat
si desfasurat seminarul cu tema »Me-
dierea - de la teorie la practici”, eve-
niment la care au participat magistra-
tii bihoreni, sitmareni, presedintele
Consiliului de Mediere, reprezentanti

ai Consiliului de Mediere si Centrului

de Mediere Craiova, precum si medi- -

atorii bihoreni din toate asociatiile
din Bihor, mediatori sdtmdreni si alte

persoane interesate de mediere. Te-

mele prezentate, cat si filmul privind
simularea unei medieri au trezit un
real interes participantilor la seminar.

Totodata, ca urmare a bunei colabo-
rari cu ]udecatona Oradea si magistra-
tii oradeni, incepand din luna mai 2011,
justitiabilii au inceput sa fie informati

prin procedura de citare despre posi-

bilitatea apelarii la procedura medierii.

Activitatea s-a intensificat pe li- :
nia promovarii medierii prin inche- ;

ierea de protocoale de colaborare
si cu celelalte instante din Judet,
cu Camera de Comert si Industrie
a ]udetulul Bihor, Uniunea Practi-
cienilor in Insolventa Filiala Bihor,
Parchetul de pe langa Curtea de
Apel Oradea, Parchetul de pe langa
Judecatoria  Oradea, organizarea
seminarului cu tema ,Medierea in
afaceri” la Camera de Comerf si In-
dustrie a Judetului Bihor, seminar
la care au participat medlatorl oa-
meni de afaceri, studenti, elevi.

Un pas important n scopul unei
colaboriri active si sprijin reciproc
pentru dezvoltarea, desfasurarea si
sustinerea act1v1tat110r in domeniul
medierii l-a reprezentat semnarea
Parteneriatului de colaborare cu
reprezentantii Centrului de Medie-
re Oradea, Filialei Bihor a UNMR si
Centrului de Mediere Bihor, in luna
decembrie 2010. In temeiul acestui
Parteneriat, asociatiile semnatare au
intocmit un program de actiuni co-
mune pentru promovarea medie-

rii, actiuni care sunt in curs de desfd- -

surare. Parteneriatul a fost consolidat
ulterior prin aderarea colegilor din
Filiala Bihor a Asociatiei Ultrasilvam.

Astfel unul din evenimentele im- -

portante organizate si desfdsurate in
comun aldturi de Editura Universul
]urldlc Asociatia ,0 sansd pentru
viitor”, Asoc1at1a LCentrul Avocatilor
Medlaton” Societatea de consultan-
ta si formare profesionald Human

Toolkit, a fost Conferinta ,Medierea - *

Prezent si Viitor” si lansarea de carte

- ,Medierea - Oxigen pentru afaceri”.

Evenimentul s-a bucurat de prezenta

autorilor si coordonatorului crti, repre- +

zentantii Consiliului de Medicre, ale con-
ducerilor instantelor din Bihor; a Baroului
Bihor, Camerei de Comert si Industrie Bi
hor, ai altor institutii locale precum si a nu-
merosi oameni de afaceri, juristi, avocati,
mediatori din Oradea, Satu Mare, Timis.
Printre activitatile de viitor ce le
avem In vedere, ne propunem finali-
zarea, semnarea si punerea in aplica-
re a Protocoalelor de colaborare sicu

alte institutii din Oradea si judetul Bi-

hor; actualizarea tabloului mediatori-
lor afisat la instante si parchete; in-
tensificarea activitdtii de informare a
justitiabililor in prmnta medierii con-
form prevederllor begn nr. 202/2010;
organizarea Impreund cu colegii de
parteneriat de conferinte, seminarii
pentru perfectionarea profesionald
continud a mediatorilor. m
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MEDIATOR’S ASSOCIATIONS OF BIHOR COUNTY

WHO WE ARE?

BRIEF PRESENTATION

THE ORADEA MEDIATION CEN-
TRE ASSOCIATION, represented
by president Lucia Tinte, located in
Oradea, Republic Street, no. 7, ap.
13, founded in 2006 as a result of
the training courses organised by
The Pilot Mediation Centre in Craio-
va with the Ministry of Justice and
United States Embassy, currently
has a number of 22 members;

THE BIHOR MEDIATION CEN-
TRE ASSOCIATION, represented
by president Baba Basil, located in
Oradea, Republic Street, no. 10, ap.
2, established in 2007, currently
with a total of 7 members;

THE UNMR ASSOCIATION, BI-
HOR branch, represented by co-presi-
dents Clop Gianina and Mihai Benchis,
located in Oradea, Republic Street, no.
10, ap. 2, established in 2008, current-
ly with a total of 22 members;

THE MEDIATOR’'S ASSOCIATION
BIHOR, represented by President
Florica Virtop, located in Oradea,
George Enescu Street, no. 6, ap. 4,
founded in late 2009 at the initiative
of those who graduated the mediator’s
training course organized that year by
The Craiova Mediation Centre Associa-
tion, in order to support and promote
mediation as an alternative method
of conflict resolution; currently has a
total of 35 members; by the Council
of Mediation’s Decision no. 414/16,
The Mediators’ Association Bihor was
registered in the National Association
Register of Professional Mediators;

THE ULTRASIIVAM ASSOCIATION,
BIHOR branch, represented by Presi-
dent Elena Bradea, located in Oradea,
Moscavei Street, no. 13, established in
2011, currentlyhas a total of 10 members.

Starting in 20006, at the same time
with the Law 192/2006 on media-
tion and the organisation of the me-
diator profession, the professional
associations of mediators have tried
to promote and implement media-
tion in Bihor County and in Oradea,
with shy steps at the beginning.

The promotion of mediation was
further intensified, so that in early
February 2010, The Mediators As-
sociation Bihor signed a Protocol of
cooperation with The Oradea Court
of Law, document that represented
a real success of the work of Bihor
mediators in promoting mediation
locally, this being as well the first
protocol signed in the country; the
signing moment was widely publi-
cized in the local press as well.

The protocol was an important
step in starting the effective imple-
mentation of mediation. Thus, in
early March 2010, The Association
of Mediators Bihor together with The
Craiova Mediation Centre Associa-
tion and The Oradea Court of Appeal,
organised and held the seminar

. “Mediation - from theory to practice
“, an event attended by magistrates

from Bihor, Satu Mare, the chair-
man of The Mediation Council, The
Mediation Council representatives,
representatives of The Craiova Medi-
ation Centre Association, mediators

from all the associations in Bihor,
Satu Mare and other persons inter-
ested in mediation. The themes that
were presented and the film that
simulated a mediation were of great
interest to the participants.

At the same time, as a result of the
good collaboration with The Oradea
Court of Law and with the magistrates,
in May 2011, the justice system has
begun to notify the parties in trials,
by summons, about the possibility of
choosing a mediation procedure.

The work to promote mediation
has intensified by signing the cooper-
ation agreements with other courts in
the county, with the Chamber of Com-
merce and Industry of Bihor County,
with the Union of the Practitioners in
Insolvency of Bihor County, with the
Prosecutor’s Office in Oradea, organ-
izing the seminar “Business Media-
tion” at the Chamber of Commerce
and Industry of Bihor County, semi-
nar attended by mediators, business
people, students and pupils.

An important step for achieving an
active collaboration and mutual sup-
portforthe development, deployment
and support of the activities in media-
tion field was represented by signing
the Partnership of Collaboration
with representatives of The Media-
tion Centre Oradea, The Bihor branch
of the UNMR and The Mediation Cen-
tre Bihor, in December 2010. Under
this partnership, associations have
signed up a joint action program
to promote mediation, actions that
are being in process. The partnership
was further strengthened by other
colleagues joining it, from The Bihor
Branch of Ultrasilvam Association.

This way, one of the key events or-
ganized and conducted jointly with
the “Universul Juridic” Publishing
House, the Association “A chance
for the future”, the Association “The
Centre of Lawyers-Mediators” and
the Consultant and Training Compa-
ny “ Human Toolkit”, was the Confer-
ence “Mediation - Present and Fu-
ture” and the launching of the book

“Mediation - Oxygen for business”.

The eventwas attended by the authors
and book coordinators, representatives
of The Mediation Council, the presidents
of the courts of law of Bihor County, The
Bihor Bar Association, The Chamber of
Commerce and Industry, other local in-
stitutions and many businessmen, law-
yers, attorneys, mediators from Oradea,
Satu Mare and Timis County.

Among the activities that we have
planned for the future, we aim to
complete, sign and implement proto-
cols of cooperation with other insti-
tutions in Oradea and Bihor County;
to update the mediator’s list that is
published in Courts and in Prosecu-
tion Offices; to intensify the informa-
tion on mediation according to Law
no. 202/2010; to organize confer-
ences and seminars for continuous
professional training of mediators,
together with all the colleagues par-
ticipating at the partnership. n

MEDIATOR’S ASSOCIATIONS OF
BIHOR COUNTY
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Portal web dedicat promovarii gratuite a birourilor indivi-
duale si a asociatiilor profesionale de mediatori, constitu-
ind o baza de date in domeniu atat pentru profesionistii
ADR, cat si pentru publicul larg.

Despre mediere

Modele de acte birou mediator

Dictionar

Inscriere gratuita a birourilor de mediatori

Articole

Legislatie

Birouri de informare gratuita

Stiri

Web portal dedicated to free promotion of individual of-
fices and associations of mediators, becoming a data base
in the field both for ADR professionals but also for the
wide audience.

About mediation

Mediator offices documentation

Dictionary

Free enrolment on mediator offices

Articles

Legislation

Free information offices

News

www.portalmediere.ro
office@portalmediere.ro
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formare in mediere mugur mitroi

STraditional litigation is a mistake that must be corrected...
For some disputes trials will be the only means, but for many
claims trials by adversarial contest must in time go the way of

the ancient trial by battle and blood. Our system is too costly,
too painful, too destructive, too inefficient for really civilized

people.” Chief Justice Warren E. Burger, (Ret.)
U.S. Supreme Court

BIROU DE MEDIATOR
MUGUR MITROI
Adresa: Bucuresti, sector 1
Telefon: +40(75)3.103.613
mugurmi@yahoo.com

BIROU DE MEDIATOR
MADALINA CALCAN
Adresa: Bucuresti, sectorl
Telefon: +40(72)2.239.261
madalina.calcan@yahoo.com

Practica a medierii in toate tipurile de conflicte, cu
expertiza de abordare fie individual, fie ca echipa.

Know-how si competenta necesare abordarii unei vaste
tipologii de conflicte care cuprinde domeniul litigiilor
in instanta (civil, comercial, insolventa, familie, penal,
asigurari s.a.m.d.) anterior, in timpul si ulterior apelarii la
instanta de judecata, dar si domeniul gestionarii disputelor
ne-litigioase si a blocajelor in managementul conflictelor
(deal mediation, settlement counsel s.a.m.d.), procedura
medierii fiind preferata de parti, persoane si institutii pe care
complexitatea relatiilor sociale si economice ii plaseaza la un
moment dat in situatii adversariale diverse.

Existenta pe piata romaneasca a fost marcata de implicarea
in mai multe proiecte majore ce au obtinut recunoasterea
in domeniul ADR din Romania si international, precum si
consolidarea pozitiei in topul celor mai performante servicii
de mediere din tara, prin asistenta de cea mai inalta calitate
acordata unor companii si grupuri reputate din Romania.

mediere fv

Website dedicat demonstratiilor practice
si emisiunilor TV despre metodele ADR.

Website dedicated to practical demonstra-
tions and TV shows on ADR methods.

www.medieretv.ro
office@medieretv.ro
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STraditional litigation is a mistake that must be corrected...
For some disputes trials will be the only means, but for many
claims trials by adversarial contest must in time go the way of

the ancient trial by battle and blood. Our system is too costly,

too painful, too destructive, too inefficient for really civilized
people.” Chief Justice Warren E. Burger, (Ret.)
U.S. Supreme Court

BIROU DE MEDIATOR
MADALINA CALCAN
Adresa: Bucuresti, sectorl
Telefon: +40(72)2.239.261
madalina.calcan@yahoo.com

BIROU DE MEDIATOR
MUGUR MITROI
Adresa: Bucuresti, sector 1
Telefon: +40(75)3.103.613
mugurmi@yahoo.com

Mediation practice in all types of conflicts, with expertise
in individual or team approach.

Know-how and necessary competence to approach a wide
typology of conflicts, comprising: court litigations (civil,
commercial, insolvency, family, criminal, insurances and
so on), before, during and after the resort to a court, but also
the management of non-litigious disputes and blockages
in conflict management (deal mediation, settlement
counsel ete.), the mediation procedure being preferred by
parties, persons and institutions that the complexity of social
and economic relations place them in different opposing
positions, at a certain point in time.

The existence on the Romanian market has been marked by the
involvement in several major projects, which obtained recognition
inADR areain Romania and internationally, aswell as consolidation
of the position in top of the most performing mediation services
in the country, due to the best qualitative assistance delivered to
notorious companies and groups in Romania.



Telefon fix: 0259.474.794
Mobil: 0722.463.500
Email: doina.abrudan@yahoo.com

Telefon fix: 0359.452.795

Mobil: 0757.195.445

Email: medierebihor@yahoo.com
Web: www.medierebihor.com

Fax: 0359.810.580

Mobil: 0745.206.090; 0744.578.271
Email: office@arealmediere.ro
Web: www.arealmediere.ro

Fax: 0359.810.580

Mobil: 0744.578.271; 0723.573.415
Email: office@arealmediere.ro
Web: www.arealmediere.ro

Fax: 0259.441.774
Mobil: 0744.140.234
Email: baba.vasile@mediatorbaba.ro

Mobil: 0734.714.884
Email: mihai.benchis@yahoo.com

Mobil: 0728.251.886
Email: office@safecont.ro
Web: www.safecont.ro

Telefon fix: 0359.402.730
Fax: 0359.402.730

Mobil: 0721.671.944
Email: crinafb@yahoo.com

Mobil: 0745.521.752
Email: cameliaborlean@gmail.com

Web:www.cameliaborlean.wordpress.com

Telefon fix: 0359.179.717
Mobil: 0753.023.869
Email: botiulaura@yahoo.ca

Mobil: 0744.391.262
Email: elena.bradea@yahoo.com

Mobil: 0745.423.945
Email: mircea.buda@gmail.com

Fax: 0359.466.838
Mobil: 0721.558.222
Email: claudia.hasan@gmail.com

Telefon fix: 0259.430.966

Fax: 0259.430.966

Mobil: 0729.099.669

Email: mediator@marcelbuhas.ro

Mobil: 0770.123.657 ; 0757.180.693
Email: bulugea_doina@yahoo.com
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Telefon fix: 0359.445.378

Fax: 0359.445.378

Mobil: 0771.352.476

Email: bustea_sorin@yahoo.com

Mobil: 0720.404.138; 0730.303.033
Email: chereinicoleta@yahoo.com

Telefon fix: 0359.407.256

Fax: 0359.407.256

Mobil: 0744.434.533

Email: diana.cirmaciu@rdslink.ro

Telefon fix: 0758.857.448

Fax: 0372.799.411

Mobil: 0735.533.101

Email: gianinaclop@yahoo.com
Web: www.mediereclopgianina.ro

Mobil: 0770.127.482
Email: iosifcris@yahoo.com

Telefon fix: 0259.433.193

Fax: 0259.433.193

Mobil: 0744.564.649 ; 0727.373.548
Email: av_constantin@yahoo.it

Mobil: 0726.993.529
Email: crina.copil@gmail.com

Mobil: 0744.584.226
Email: valentin.cornea@yahoo.com

Mobil: 0753.583.906, 0770.695.819
Email: mrc_merca@yahoo.com

Mobil: 0745.306.754; 0770.121.205
Email: costascosmin@yahoo.com

Mobil: 0758.545.868
Email: mediatordaroczi@gmail.com

Mobil: 0740.014.120
Email: davidtimea@yahoo.com

Telefon fix: 0359.402.613
Mobil: 0741.016.250
Email: sofiaduminica@yahoo.com

Fax: 0259.457.452
Mobil: 0745.073.751
Email: nelu52us@yahoo.com

Telefon fix: 0359.425.324
Fax: 0359.425.324

Mobil: 0749.126.353

Email: fullex70@yahoo.com

Telefon fix: 0259.471.665
Mobil: 0740.203.353

Mobil: 0742.972.816
Email: crina_nefertiti@yahoo.com

Mobil: 0745.230.664
Email: mantoniumarina@yahoo.com

Mobil: 0722.437.166
Email: florinamorozan@yahoo.com

Mobil: 0741.061.499
Email: dracaena2003@yahoo.com

Telefon fix: 0259.471.634

Fax: 0259.471.634

Mobil: 0722.629.496, 0751.225.478
Email: avnegrea@yahoo.com

Web: www.cabinetnegrea.com

Telefon fix: 0259.320.505

Fax: 0259.320.505

Mobil: 0722.949.039

Email: birou_novac@yahoo.com

Telefon fix: 0359.177.293
Mobil: 0744.472.875
Email: olaioan@yahoo.com

Mobil: 0751.098.289
Email: opincaiustin@yahoo.com

Mobil: 0742.495.433
Email: pamfi73@yahoo.com

Mobil: 0745.632.167
Email: claudia.haideea@yahoo.com

Fax: 0259.267.092
Mobil: 0744.513.274
Email: romulus.rascu@gmail.com

Mobil: 0740.646.248
Email: dumitra1970@yahoo.com

Telefon fix: 0259.471.634
Fax: 0259.471.634
Mobil: 0745.120.932

Email: rusmarcelageorgeta@gmail.com

Mobil: 0741.630.629
Email: patriciasolomie@yahoo.fr

Telefon fix: 0359.439.679
Mobil: 0723.306.854
Email: staicuandrea@yahoo.com

Mobil: 0745.653.965

Fax: 0259.479.468
Mobil: 0744.619.858
Email: vestaudit@rdslink.ro

Fax: 0359.800.131
Mobil: 0728.828.994
Email: otylya_s@yahoo.com

Telefon fix: 0259.410.967
Fax: 0359.410.967

Mobil: 0746.184.169

Email: aditabora@yahoo.com

Telefon fix: 0259.355.117

Fax: 0259.355.117

Mobil: 0745.639.186

Email: todor_maria23@yahoo.com

Telefon fix: 0259.431.103

Fax: 0259.431.103

Mobil: 0745.106.629

Email: todoranmioara@yahoo.com

Telefon fix: 0359.410.924
Mobil:0729.924.158
Email: lucia_tinte@yahoo.com

Mobil: 0756.035.137
Email: ghita_tit@yahoo.com

Mobil: 0744.172.015
Email: vasilecristianv@yahoo.com

Fax: 0259.450.808
Mobil: 0740.700.798
Email: mihaela_veisa@yahoo.com

Mobil: 0745.080.843
Email: ioana_veisa@yahoo.com

Telefon fix: 0359.410.600

Fax: 0359.410.600

Mobil: 0770.193.674 ; 0744.643.742
Email: vesa_claudiu@yahoo.com

Telefon fix: 0359.431.263
Mobil: 0722.615.245
Email: cristina_vidican@yahoo.com

Mobil: 0724.335.594
Email: fvirtop@yahoo.co.uk

Telefon fix: 0097.150.262.6903
Mobil: 0744.812.771
Email: azantah@yahoo.com
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