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Fondata de FMMM in octombrie 2010, este singura revista
profesionala de mediere din Europa. Tiparita lunar, se distribuie
gratuit in peste 100 de locatii in Romania (organizatii profesionale
ale mediatorilor, instante de judecata, primarii, universitati,
Biblioteca Centrala Universitard, Institutul National de Magistratura,
Consiliul Superior al Magistraturii, Ministerul Justitiei s.a.m.d.),
precum si cétre organizatii internationale de ADR din Marea Britanie,
Belgia, Olanda, Franta si S.U.A. Incepand cu numarul 6 din anul I,
luna martie 2011, apare in editie bilingva, roména-engleza.

Scoala de Formare in Mediere Mugur Mitroi multumeste colaboratorilor
revistei si asigura cititorii de continuarea aparitiilor de calitate.

office@mediereatehnicasiarta.ro
www.mediereatehnicasiarta.ro

Established by FMMM Romania Mediation Training School in October
2010, the only professional mediation magazine in Europe. With monthly
issues, it is spread for free in over 100 locations in Romania
(professional organizations of mediators, court rooms, city halls,
universities, University Central Library, National Magistracy Institute,
Magistracy Superior Council, Ministry of Justice a.0.) as well as in
international ADR institutions in Great Britain, Belgium, Holland, France
and the US. Starting the 6th issue released in March 2001, the magazine
becomes bilingual, Romanian and English.

FMMM Romania Mediation Training School thanks the collaborators of
the magazine and assures the readers on the following qualitative issues.

office@mediereatehnicasiarta.ro
www.mediereatehnicasiarta.ro
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SCOALA DE FORMARE IN MEDIERE MUGUR MITROI este certificatéd de
organizatii de referinta din domeniul ADR: Federal Mediation and
Conciliation Service, Washington DC, S.U.A. si The Lord Slynn of
Hadley European Law Foundation Londra, Marea Britanie.

Scoala organizeaza cursuri de formare initiala a mediatorilor,
autorizate de Consiliul de Mediere din Roménia in baza legii nr.
192/2006 privind medierea. Cursul cu durata de 80 de ore se
desfasoara pe parcursul a 2 saptamani; participantii primesc la
inceputul cursului kit-ul complet ce contine: manualul cursantului pe
suport de hartie, formatul electronic al cursului, modelul de formula-
ristica necesar desfasurarii profesiei de mediator si cele doua aparitii
editoriale “Ghidul Mediatorului Profesionist” si ,Mediere si Conflict”
(autor Mugur Bogdan Mitroi).

Scoala desfasoara, de asemenea, cursuri de tehnici avansate in
mediere cu urmatoarele teme: Managementul Conflictului, Comunica-
re pentru Practica Medierii, Elemente Esentiale de Drept Necesare
Mediatorului. Cursurile sunt acreditate de Consiliul de Mediere din
Roménia cu 16 ore de formare continua.

Colaborarea cu organizatiile internationale ADR s-a materializat in
organizarea de cursuri de tehnici avansate in mediere cu participarea
unor traineri recunoscuti in domeniu precum Eileen B. Hoffman, Linda
I. Lazarus, Sir Henry Brooke, Paul Randolph, Spenser Hilliard.
Certificarile acordate de Federal Mediation and Conciliation Service
si The Lord Slynn of Hadley European Law Foundation formatorilor
scolii si cursurilor organizate de aceasta asigura posibilitatea
mediatorilor de a se autoriza atat in Europa, cat si in S.U.A., pregati-
A rea acestora fiind acreditata la standarde internationale.

In domeniul de Training organizational — instrumente de manage-
ment, FMMM dezvolta programe personalizate, subsumate eficientei
manageriale si realizarii obiectivelor de business. Programele
propuse antreneaza aceste competente necesare intr-un mod practic
si aplicat: Managementul conflictului; Dinamica disputelor. Proceduri
de evaluare si gestionare; Comunicare de business.
office@mmm.ro

www.fmmm.ro

SCOALA DE FORMARE IN MEDIERE MUGUR MITROI is certified by
landmark organizations in ADR area: Federal Mediation and Concilia-
tion Service, Washington DC, USA and The Lord Slynn of Hadley
European Law Foundation London, Great Britain.

The school organizes courses for initial training of mediators,
authorized by the Mediation Council in Romania based on law
192/2006 on mediation. The course that lasts 80 hours is spread over
a period of 2 weeks; the participants receive at the beginning of the
classes the complete kit comprising: the written manual for the
attendee, the electronic version of the course, the model of docu-
ments necessary for practicing the mediator profession and the two
volumes: “The Guidebook of Professional Mediator” and ,,Mediation
and Conflict” (written by Mugur Bogdan Mitroi).

The School also provides courses on advanced techniques in
mediation, with the following topics: conflict management, communi-
cation for mediation practice, essential law elements necessary for a
mediator. The courses are accredited by the Mediation Council in
Romania with 16 hours of continuous training.

The collaboration with international ADR organizations materialized in
the configuration of courses on advanced mediation techniques, with the
participation of famous trainers in the field, such as Eileen B.Hoffman,
Linda I. Lazarus, Sir Henry Brooke, Paul Randolph, Spenser Hilliard.
Certifications granted by the Federal Mediation and Conciliation
Service and The Lord Slynn of Hadley European Law Foundation to
School’s trainers and to courses organized by it give the mediators
the chance to become certified both in Europe and in the US, their
training being accredited at international standards.

In organizational training—management instruments, FMMM develops
customized programs, falling into managerial efficiency and achiev-
ing business targets. The programs proposed teach these necessary
components in a practical and applied manner: conflict management,
dispute dynamics, evaluation and management dynamics; business
communication.

office@fmmm.ro

www.fmmm.ro
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ARTA DE A ASCULTA SI EMPATIA -
CALITATI FUNDAMENTALE
ALE MEDIATORULUI

entru medierea conflictelor,
P diplomatia si tactul media-

torului sunt indispensabile.
Unul din talentele mediatorului
capabil sd aplaneze conflictele
este acela de a surprinde nein-
telegerile in germen si de a lua
masurile necesare pentru a crea
climatul acceptat si o bund des-
fasurare a procedurii de mediere.
Nu este deloc usor sd convingi
oamenii sd asculte cu rdbdare si
cu atentie punctele de vedere al
fiecdrui participant la procedura
de mediere. Este necesar si ascul-
tdm ce are de spus fiecare persoa-
n, saintelegem
situatia fiecdru-
ia, astfel Tncat
sd determindm §
partile  aflate
in conflict sé-si
gdseascd solutii
de comun ac-
ceptate. Cei care
nu stiu sa ascul-
te sunt apreciati
ca indiferenti si
nepdsétori fata
de problemele
celorlalti. Ascul-
tand cu atentie
vom determina
pe ceilalti sa fie
mai deschisi si
mai comunica-
tivi in procedu-
ra medierii.

A asculta cu
atentie 1nseam- &
nd a participa la
dialog, a pune Intrebdri, a refor-
mula ce s-a spus. Dovedim cd am
ascultat cu atentie prin raspunsul
adecvat situatiilor discutate ante-
rior. Este bine ca de fiecare datd, ca
mediatori, sd folosim raspunsuri-
le empatice de genul: Corectati-
mi vd rog dacd gresesc insa.....;
Nu sunt sigur ca am inteles bine
insa.....; E posibil ca.....; Poate
dumnevoastra ginditi ca......; Md
intreb daci................... De im-
portantd deosebitd este faptul de
a sti sa-ti directionezi actiunile in
functie de ceea ce spune cealalt
parte In procesul de mediere. Me-
diatorul trebuie sa stie sd asculte
si sd Inteleaga ceea ce-si doresc
partile si apoi sd gdseascd mo-
dalitatile prin care sd se ajungd
la satisfacerea cerintelor si nevo-
ilor lor . El trebuie sd determine
partile s asculte si sa fie capabile
sd accepte si punctele de vedere
al celorlalti, fiind in stare sd des-
cifreze momentele de tdcere care
nu se observa decét prin gesturi

.............................

sau priviri.

Pentru a convinge partile ca
le acordam toatd atentia noastra
este necesar sd stim sa ascultim

cu ribdare si calm, lisand deo-
parte gandurile si grijile proprii. :

Arta ascultarii este un dar pe care
il putem face partilor, dar si noud
nsine ca mediatori. Ascultand cu
atentie partile, le demonstram c
problemele lor sunt importante

pentru noi si mai mult le inspi- :
ram incredere si speran(d in re- -

zolvarea problemelor .
Nevoia de a intrerupe si de a

vorbi este puternici atdt pen- :

Y N Y

tru mediator cat si pentru pdrti,

numai cd mediatorul trebuie sd
pretindd reguli de ascultare si

vorbire pe tot parcursul proce- :

durii de mediere, sa dovedeascd
stdpanire de sine si tact pentru a
preveni transformarea disputelor
in certuri, in atacuri la persoand

cu jigniri si ofense. Amintindu- :

mi de proverbul chinezesc care
spune cid ,este nevoie de doi ani
pentru a invata sa vorbesti si de
o viatd Intreagd pentru a fnvdta
sd taci”, pot afirma ca mediatorii
profesionisti stiu cand sa tacd si

sd asculte activ partile, céstign-

du-le respectul si increderea.
Avand in vederea faptul ca la
mediere vor apela acele persoane
care au un conflict, un litigiu, o
disput, o neintelegere, persoane

care de fapt au o nemultumire,

mediatorul va trebui sa gdseascd

cdile optime de facilitare a co- :

municdrii. Pentru realizarea unei
bune comunicdri pe parcursul

sesiunilor de mediere, capacita- -

THE ART OF LISTENING AND
EMPATHY — ESSENTIAL QUALITIES
OF A MEDIATOR

or, conflict mediation, a
F mediator’s diplomacy and

delicacy are indispensable.
One of the talents belonging to a
mediator able to settle conflicts
is to capture the germ of misun-
derstandings and take necessary
measures to create an accepted
climate and a good progress of
mediation process. It is not easy to
convince people to listen with pa-
tience and attention to the views of
each participant in the mediation
procedure. We need to listen to
what everyone has to say, to un-
derstand each situation, in order

S - 5

to determine the conflicting par-
ties to find mutually acceptable
solutions. Those who do not know
how to listen are perceived as in-
different and careless about other
people’s problems. By listening
carefully, we will make the others
be more open and communicative
during the mediation procedure.

Listening carefully means to
participate in the dialogue, to
ask questions, to rephrase what
was said. We prove that we have
listened carefully by giving the
appropriate response to the situ-
ations discussed. It is good for us,
the mediators, to use empathic
responses such as: Please, correct
me if I'm wrong but ....., I'm not
sure [understood correctly but .....,
Is it possible that....Maybe you
think that.....I wonderif ......

It is extremely important for the
mediator to know how to direct
his/her actions according to what
the other side says in the media-
tion process. The mediator should

.............................

be able to listen and understand
what the parties want and then
find ways to achieve the satisfac-
tion of their needs. He/she must
determine the parties to listen and
to accept the views of others, be-
ing able to decipher the moments
of silence which are observed only
through gestures or looks.

To convince the parties that
we pay all our attention to their
need, we must know how to listen
with patience and calmly, setting
aside our own thoughts and con-
cerns. The art of listening is a gift
we can offer to parties, but also
- to ourselves as
mediators. By
listening to the
parties care-
fully, we dem-
onstrate  that
their problems
are important
to us and, more
than this, we
give them confi-
dence and hope
in solving prob-
lems.

The need to
interrupt  and
talk is strong
both for the
mediator  and
the parties, but
the  mediator
should instate
listening ~ and
speaking rules
throughout
the mediation process, show-
ing forbearance and tact in pre-
venting disputes transform into
strife, into personal attacks and
insults. Remembering the Chi-
nese proverb that says: it takes
two years to learn to speak and a
lifetime to learn to shut up, I can
say that professional mediators
know when to shut up and listen
actively to parties, winning their
respect and trust.

Given that mediation will be
used by those who have a conflict,
a dispute, a misunderstanding,
people who actually have a com-
plaint, the mediator will have to
find optimal ways of facilitating
communication. For a good com-
munication throughout the medi-
ation sessions, the empathic abil-
ity of the mediator as a function of
communication has a critical role.

~Empathy is a unique human
ability to feel the experiences,
needs, aspirations, frustrations,
pains and joys, anxieties, wounds
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tea empaticd a mediatorului ca
functie de comunicare are un rol
deosebit de important.

SEmpatia  este  capacitatea
unicd a fiintei umane de a simfi
experientele, nevoile, aspiratiile,

Srustrarile, durerile si bucuriile, :

anxietdtile, rdnile sau foamea
altora, ca si cand ar fi ale acelei
persoane”, scrie K.G. Clark. Prin
intermediul empatiei, mediato-
rul are posibilitatea de a intelege
mai bine pértile, de a le intui gan-
durile si trairile, de a le anticipa
comportamentul si de a actiona
in consecin{d. Prin empatie se
poate patrunde in cadrul intern
de referintd al persoanelor cu
care comunicam, putind astfel
preveni manifestérile rautdcioase,
agresive, dand nastere unei ati-
tudini tolerante indreptate spre
intelegere si ascultare. Mediato-
rul, analizind situatiile create si
din perspectiva persoanelor care
au apelat la mediere si nu numai
a lui ca mediator, va genera o ad-
mosferd de incredere si respect
reciproc. Va demonstra bunévo-
inta sa de solutionare a disputei
pe cale amiabila si va indemna
pértile sd coopereze pentru obti-
nerea victoriei sau a castigului de
ambele parti.

Empatia se poate manifesta
atat la nivel cognitiv, presupu-
nand parafrazarea pe un ton
neutru, necritic, a ceea ce spune
interlocutorul pentru a vedea
daca am inteles ce spune, cat si
la nivel afectiv, adicd intelegerea
simturilor celuilalt pe baza a ceea
ce afirmd.

Functia primard a empatiei
este de a ajuta oamenii sd forme-
ze si s mentin relatii sociale si
de duratd. Empatia coordoneazi
actiunile oamenilor permitdndu-
le s& rdspundd eficient la poten-
tialele amenintari sau riscuri. Ea
ajutd la intelegerea gandurilor si
intentiilor acestora. Cand doua
persoane au emotii similare se
pot intelege mai bine, pot lua
perspectiva celuilalt fiind Tn ma-
surd sd perceapd sentimentele,
motivatiile si intentiile altora. Nu
trebuie sd uitdm cd, Intodeauna,
persoanele care aleg medierea as-
teaptd ca mediatorul sd perceapd
problema cu care se confrunta ca
pe un fapt care ii afecteazd viata
si sd le arate cd stiu prin ceea ce
trec aceste persoane in acele mo-
mente.

Dar, atentie, empatia nu in-
seamna s te identifici cu cealalta
persoand anulandu-{i personali-
tatea, ci sd te transpui in mintea
si sufletul lui pentru a intelege
cum percepe el lucrurile. Ca me-
diator este bine sd-i intelegem
pe ceilalti in procedura medierii,
fnainte de a ne face noi Insine
intelesi. Nu trebuie sd impunem

propriul sistem de valori, atitu- :

dini si experienta.
Dispunand de capacitatea de

empatizare, mediatorul va des- :

fasura in cadrul procedurii de
mediere activitdti eficiente de

tentialului lor mental, cognitiv,
afectiv si motivational; alegere a
metodelor, tacticilor, tehnicilor si

strategiilor corespunzitoare situ-

atiilor create; adaptare rapidd la
situatiile nou create ca urmare a
reactiilor persoanelor implicate;
pregatire psihologicd a oamenilor
pentru a intelege
si accepta schim-
bérile, nouttile
si chiar compro-
misul; sesizare a
unor eventuale
conflicte ascunse,
stdri  tensionale
si frustréri; iden-
tificare a cailor
care duc la inte-
legerea punctelor
comune de vede- [
re, la armoniza- |5
rea  intereselor, [
si la continuarea
relatiilor ~ avute
anterior.

Prin empatie si comunicarea
capdtd noi valente, mai umane,
benefice in procedura medierii.
Prin empatie, mediatorul poate

intelege mai bine care este ade- :

virata situatie care se poate
ascunde in spatele unui com-
portament, unui gest sau unei
atitudini.

Lipsa de preocupare a me-
diatorului in a cunoaste si
intelege corect tréirile si sen-
timentele persoanelor care
aleg medierea poate genera
subiectivism,  insatisfactie,
lipsé de confort si chiar incor-
darea relatiilor.

De aceea, fira indoiald,
mediatorul, prin capacitatea
sa de empatizare cu partile,
va crea un climat adecvat de
cooperare si colaborare intre
pérti bazat pe un comporta-
ment plin de tact, intelegere si
echilibru.

Albert Einsten spunea ci:
JIn relatiile umane poti acfi-
ona cu intelepciune numai
dacd incerci sd infelegi atat
de bine gandurile, motivele
si temerile adversarului tdu,
inedt sd vezi lumea cu ochii lui”.

Cu totii stim ca a fi mediator
fnseamnd a sti cand sd as-
culti, cand sa vorbesti, cand
sd empatizezi cu partile pentru
a-{i pastra o pozitie neutra si
impartiald, conditie esentiala
pentru o reusitd in mediere. m

GHEORGHE NASTASE
Mediator autorizat, CM Buzdu

cunoastere a oamenilor, a po- -
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or hunger of others, as if it were
belonging to that person”, writes
K.G. Clark. Through empathy,
the mediator is able to better
understand the parties, to infer
thoughts and feelings, to predict
their behavior and act accordingly.
Through empathy, the mediator
can penetrate the inner of the peo-
ple we communicate with and thus
prevent malicious, aggressive
manifestations, creating a toler-
ant attitude aimed at understand-
ing and listening. The mediator, by
analyzing situations, will generate
a climate of trust
and mutual re-
spect.  He/she
will demonstrate
willingness  to
solve the dispute
amicably and will
urge the parties
to cooperate in
order to achieve
victory or gain on
both sides.

Empathy can
occur both at the
cognitive  level,
which means
paraphrasingin a
neutral, non-criti-
cal way what the interlocutor has
said, in order to see if we have
trully understod what was said
and at the emotional level, mean-
ing understanding the senses of

. the other, based
on what he/she is
stating.

The  primary
function of em-
pathy is to help
people form and
maintain lasting
social  relation-
ships.  Empathy
coordinates
people’s actions,
allowing  them
to respond effec-
tively to potential
threats or risks.
It helps under-
standing  their
thoughts and
intentions. When
two people have
similar  feelings
they can better
understand each
other, being able
to  distinguish
emotions, motiva-
tions and inten-
# tions of others.

We should not
forget that peo-
ple who choose
mediation always
expect the me-
diator to perceive
the problem as
a fact affecting
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their life and to show them he/
she knows what those people
are going through at that time.
But beware, empathy does not
mean identifying with another
person, canceling your personal-
ity, but means transposing into
their mind and souls, in order to
understand how they see things.
As mediators, it is better to un-
derstand people in mediation,
before we make ourselves under-
stood. We should not impose our
own system of values, attitudes
and experience.

With the ability to emphasize,
the mediator will employ in the
mediation process efficient activi-
ties, such as: knowledge of people,
their mental, cognitive, affective,
motivational potential; choosing
appropriate methods, techniques
and strategies for the situations
created; quick adaptation to new
situations following the reactions
of people involved; people’s psy-
chological readiness to under-
stand and accept changes, news
and even compromise, perception
of any hidden conflicts, tension
and frustration; identification
of pathways that lead to under-
standing of common standpoints,
to the harmonization of interests,
and to continuation of relations
previously held.

Through empathy, communica-
tion too acquires new meanings,
more human, beneficial to media-
tion procedure. Through empathy,
the mediator can better under-
stand the true situation that migh
hide behind a certain behavior,
gesture or attitude.

Mediator’s lack of concern
in knowing and understanding
correctly the emotions and feel-
ings of the people who choose
mediation can generate bias, dis-
satisfaction, discomfort and even
strained relations.

Undoubtfully, through his/her
capacity to empahise, the media-
tor will create a suitable climate
of cooperation and collaboration
between the parties based on tact-
ful and balanced behavior, full of
understanding.

Albert Einsten asserted: “In hu-
man relations you can act wisely
only if you try to understand very
well the thoughts, motives and
fears of your opponent, so that you
see the world through his eyes”.

We all realize that being a me-
diator means to know when to
listen, when to speak, when to
empathize with the parties, in
order to keep your neutral and
impartial position, essential for a
successful mediation. n

GHEORGHE NASTASE
Authorized mediator,
Mediation Center Buzdu
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MEDIEREA ESTE 0 METODA
ALTERNATIVA DE REZOLVARE
A CONFLICTELOR

Solutionarea conflictelor prin

metodele alternative actului

clasic de justite devine din ce
in ce mai mult o metoda atractiva
si cautata in Romania, datorita
nu atat aspectului pecuniar avan-
tajos, cat mai ales celeritatii rezol-
varii cauzelor. Justitiabilii au, prin
Legea 192/2006 posibilitatea de
a alege sa isi solutioneze singuri
conflictele, apeland la mediatorii
autorizati, nerenuntand insa la
optiunea parcurgerii drumului
uneori prea lung al instantei con-
tencioase. In materia dreptului ci-
vil exista o arie vasta de conflicte
care pot face obiectul procesului
de mediere. De altfel, chiar Art. 2
din Legea 192/2006 prevede ca
partile pot conveni prin mediere
sa solutioneze orice fel de con-
flict in materie civila. Prin natura
dreptului civil se intelege evitarea
aparitiei unui conflict ca urmare a
concretizarii unui raport juridic
civil. Conform definitiei, care spu-
ne ca dreptul civil este ramura de
drept privat care reglementeaza
raporturile juridice, patrimoniale
si nepatrimoniale, intre subiecte
de drept aflate pe pozitii de ega-
litate. Nasterea, modificarea sau
stingerea unui raport juridic civil
concret nu poate avea loc in afara
realizarii unui acord, prin urmare
in afara unei potentiale stari con-
flictuale.

Actul juridic civil este materia-
lizarea acestui acord de vointa si,
prin gratia Legii 192/2006 si efor-
tul tuturor mediatorilor in apa-
ritia, modificarea si perfectarea
legii, putem include si acordul de
mediere sub definitia si clasifica-
rea actului juridic civil. In proce-
sul medierii exista sansa acorda-
ta partilor de a identifica si obtine
propria solutie, fara ca sa fie ne-
voie de interventia altor persoane
si ma refer aici la pozitia media-
torului care este impartial si ne-
utru , el neformuland raspunsuri
sau indicand raspunsul la conflic.
Metodele alterantive moderne de
solutionare a conflictelor, si ne re-
ferim aici la mediere la negociere
si la arbitraj, ofera posibilitatea
justitiabilului de a obtine si va-
lorifica propria solutie. Dreptul
civil ca ansamblu de norme de
conduita juridica permite, prin
metodele alternative reglementa-
te, cum ar fi medierea, obtinerea
de solutii pentru orice conflict. In
acest sens, Comitetul de ministrii
ai Consiliului Europei a adoptat
Directiva nr. 10 din 2002, prin
care recomanda statelor membre

ale Uniunii Europeene ,sa sa faci- :
liteze, de fiecare data cAnd e nece- :

sar, medierea Tn materie civila si
sa ia sau sa consolideze, dupa caz,
toate masurile necesare pentru a

aplica treptat ,Principiile direc- :

toare privind medierea in materie
civila”. Ulterior momentului 2002
lanivel european si aparitiei Legii
192/2006 in Romania, Consiliul

de Ministrii al Uniunii Europe- :

ne emite Directiva 52/2008 prin
care stabileste concret limitele in
care statele membre vor adapta

reglementarile cu privire la medi- -

ere. Tocmai aceste limite credem
ca trebuie regasite intr-o noua

reglementare, adaptata cerinte-

lor comunitare. Art. 18-20 din
Preambul, precum si Art. 6 din
Directiva 52/2008 a Consiliului
Europei atrag intrebarea daca
medierea in Romania nu poate
dobandi un rol pregnant prin
conferirea de putere de executare
acordului de mediere obtinut in
urma procedurilor specifice de
mediere.

De retinut este faptul ca in
prezent in procesul de mediere

in materie civila partile au op- :

tiunea solutionarii conflictului
prin mediere. Prin urmare, asa

cum rezulta si din lege, pute- :

rea mediatorului in negocierea
conflictului provine tocmai de
la parti, acestea investindu-l cu
increderea necesara continuarii
procesului de mediere. Intalnim

insa, in legislatia altor state, pre- :

vederi care atesta procesul de
mediere ca fiind obligatoriu ca

faza prealabila a instantei de ju- :

decata. Si mai mult, intalnim din

ce in ce mai mult opinii intre me- :

diatorii si judecatorii romani care
converg catre impunerea medierii
ca procedura prealabila instantei
de judecata, in anumite cauze din
materia dreptului civil. Totusi,

in materia dreptului civil, exe- :

cutarea acordurilor de mediere
ramane un deziderat, realizabil

prin conferirea de catre legiui- :

tor a puterii de titlu executoriu
acordului de mediere incheiat in

forma autentica. Avantajele ape-

larii la mediere consta in aspectul
micsorarii timpului de rezolvare
a conflictului, in acest sens fiind

excluse termenele lungi si astep- :
tarea prezentari si sustineri cazu- :

lui in fata instantei. Pe langa acest
mare avantaj enumerat anterior
consider ca sta pe aceesi treapta
si aspectul reducerii costurilor

atat pentru parti cat si pentru in-

stanta de judecata.

MEDIATION
IS AN ALTERNATIVE METHOD
OF SOLVING CONFLICTS

onflict resolution through
C alternative methods of the

classic justice act is becom-
ing an increasingly attractive
method sought in Romania, due
not so much to the advantageous
financial aspect, but especially
to the celerity of solving cases.
Justice seekers have, by Law
192/2006 the possibility to solve
their conflicts on their own, call-
ing the authorized mediators, but
not giving up the option of going
through the sometimes too long
way of court proceedings. In civil
matters there is a vast array of
conflicts that may be the case of
the mediation process. Moreover,
Article 2 of Law 192/2006 pro-
vides that the parties may agree
to mediation to resolve any con-
flict in civil. The nature of civil law
means avoiding the appearance
of a conflict due to the realization
of a civil legal relationship. As de-
fined, the civil law is the branch
of private law which regulates the
legal, economic and non-econom-
ic relations between subjects as
being on equal footing. The birth,
modification or termination of a
specific civil legal relationship
cannot be held out of an agree-
ment, therefore out of a potential
conflict situation.

The civil legal document is
the materialization of this agree-
ment and will, by the grace of
Law 192/2006 and efforts of all
mediators in the development,
modification and improvement of
the law, we can also include the
mediation agreement under the
definition and classification of
the civil act. In the mediation pro-
cess, both parties agree there’s
a chance to identify and obtain
its solution, without needing the
intervention of other people and
[ refer here to the position which
is the impartial and neutral me-
diator, he not formulating any re-
sponses or indicating a particular
solution to the conflict. Modern
alternative methods for conflict
resolution ,and we refer here to
the mediation in the negotiation
and arbitration process, allow
litigants to obtain and exploit
their own solutions. Civil law as
a set of judicial conduct rules
allows, through the regulated
alternative methods such as me-
diation, to obtain solutions to
conflicts. In this respect, Commit-
tee of Ministers of the Council of
Europe adopted Directive 10 of
2002, which recommended to Eu-

ropean Union member states ,to
facilitate, when necessary, media-
tion in civil matters and to adopt
or strengthen, as appropriate, all
necessary measures to gradually
apply the ,Guiding Principles on
mediation in civil matters”. Af-
ter 2002 in Europe and the ap-
pearance of Law 192/2006 in Ro-
mania, the Council of Ministers of
the European Union issued Direc-
tive 52/2008 which sets specific
limits that Member States will ad-
just regulations on mediation. It
is these limits that we have to in-
clude in a new regulation, adapt-
ed to Community requirements.
Article 18-20 of the Preamble and
Article 6 of Directive 52/2008 of
the Council of Europe attract the
question whether mediation in
Romania cannot acquire a promi-
nent role by giving the power to
execute agreement averages of
specific procedures for mediation.

Bear in mind that currently
in the process of mediation the
civil parties have the option to
resolve conflict through media-
tion. Therefore, as results from
the law, the power of the media-
tor in negotiating conflict comes
from the parties, it invests it with
confidence to continue the me-
diation process. We meet in the
legislation of other states, provi-
sions that consider mediation
as mandatory prior to the court
stage. What's more, we meet in-
creasingly more views between
mediators and Romanian judges
that converge to imposing me-
diation as a procedure prior to
the court, in certain cases in the
civil law matters. However, in the
civil law matters, enforcement of
mediation agreements remains a
goal, achievable by giving the leg-
islature the power of enforceable
mediation agreement concluded
in authentic form. The advan-
tages of mediation is the shrink-
ing of the calling time in conflict
resolution, being excluded the
long terms and the waiting for
presenting and supporting the
case in court. Besides this great
advantage listed above I believe
that the reduction of costs for
both parties and the court has the
same importance.

PROPOSALS OF FERENDA
BILL

Currently mediators belonging
to different associations suggest
as ferenda bill proposal introduc-
ing the obligation to resolve con-



medierea, tehnica si arta » iulie 2012

PROPUNERI DE LEGE ficat de notarul public este titlu
FERENDA executoriu, urmand a fi inseris la

In prezent mediatorii care fac institutia competenta in vederea
parte din diferite asociatii su- monitorizarii respectarii acestuia;
gereaza ca propunere de lege
ferenda introducerea obligativi- tentificat poate fi depus de parti
tatii solutionarii conflictelor prin si la instanta competenta pentru

mediere in materia dreptului civil, a pronunta o hotarare care sa re- :

comercial si penal, acest lucru flecte vointa partilor.
ducand la degrevarea instantei
de judecata.

ACORDUL DE MEDIERE, pur- rea partii interesate, restituirea
tand sigiliul si semnatura medi- taxei judiciare de timbru platite
atorului autorizat, devine titlu pentru investirea acesteia.
executoriu si are forta probanta  Argument: Art. 376 din CPC:
prevazuta de lege astfel :

purtand sigiliul si semnatura (1) hotararile care au ramas defi-
mediatorului autorizat, ramane nitive ori au devenit irevocabile,
definitiv si devine titlu executoriu precum si orice alte hotarari sau
daca partile sau una din partinu-l inscrisuri, pentru ca acestea sa

denunta, nu-l contesta, in termen devina executorii, in cazurile anu- :

de 30 dezile de la semnarea lui de me prevazute de lege.”
catre toate partile care au fost in

¢) acordul de mediere neau- :

(2) Odata cu pronuntarea hota- :
rérii, instanta va dispune, la cere- -

»(1) Se investeste cu formula exe- :
(a) ACORDUL DE MEDIERE, cutorie prevazuta de art. 269 alin. -

flicts through mediation in civil,
commercial and criminal law, this
led to relieve the court.

Mediation agreement, bearing
the seal and signature of the au-
thorized mediator, is enforceable
and has probative force as pro-
vided by law:

The mediation agreement,
bearing the seal and signature of
the authorized mediator, remains
final and becomes enforceable
if the parties or one party does
not denounce it, do not appeal,
within 30 days of its signing by
all parties that were in conflict. In
the case of non-execution the in-
terested party may request a dec-
laration of enforceability under
the Code of Civil Procedure.

When the mediation agreement
ends, to a mediator under the law,
after starting a trial in court, at
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conflict. In situatia neexecutarii,
partea interesatd poate solicita
ncuviintarea executdrii conform |
prevederilor Codului de Procedu- |-
rd Civila.

(b) Cand acordul de mediere se
incheie, la un mediator autorizat |
in conditiile legii, dupa declansa-
rea unui proces in fata instante- |
lor, la cererea partilor sau a uneia
dintre parti, cu consimtdmantul |
expres al celorlalte parti, preva- |
zute in continutul acordului de |
mediere, instanta va pronunta
o hotdrare de expedient care re-
prezintd titlu executoriu, iar in
situafia neexecutdrii, partea inte- |
resatd poate solicita incuviintarea
executarii conform prevederilor |
Codului de Procedura Civila.

au incheiat un acord de mediere,
la un mediator autorizat in con-
ditiile legii, pot autentifica acor-

dul de mediere la notarul public CAND PUTEM APELA LA

inainte de expirarea celor 30 de  MEDIERE.

tled by mediation:

The mediation agreement,
bearing the seal, date stamp and
sign of the final declaration and
the sign of the authorized media-
tor who conducted the mediation
is enforceable and will be enrolled
in the special register of the final
declaration of mediation agree-
ments or competent institution
for monitoring its observance;

The mediation agreement au-
thenticated by the public notary is
enforceable and will be enrolled
in the institution responsible for
monitoring its observance;

The unauthenticated mediation
agreement may be submitted by
the parties also at the competent
court to issue a decision reflecting
the will of the parties.

(2) With the ruling, the court
shall order, at the request of the

interested
| party, judi-
cial stamp
tax  paid
restitution
for its inau-
guration.

Argu-
ment: Arti-
cle 376 of
| CPC: (1) It
is invested
with  en-
forceable
formula
provided
for in art.
Paragraph
269. 1)
the  final
decisions
that have
remained
or became
irrevoca-

the request of either party or par- ble, and any other decisions or
ties with the express consent of documents for them to become

zile stipulate la lit.(a). In acest caz,
acordul de mediere, purtand si-
giliul si semnatura mediatorului
autorizat, devine titlu executoriu
si are forta probanta prevazuta de
lege de la data autentificarii, iar
in situafia neexecutdrii, partea
interesatd poate solicita incuviin-
tarea executdrii conform prevede-

rilor Codului de Procedura Civila. ”

ART. (1) In cazul in care con-
flictul a fost solutionat pe calea
medierii :

a) Acordul de mediere, purtand
sigiliul, stampila cu data declara-
rii definitive a acestuia si semna-
tura mediatorului autorizat care
a efectuat medierea, este titlu
executoriu, urmand a fi inscris in
registrul special de declarare de-
finitiva a acordurilor de mediere
sau la institutia competenta in
vederea monitorizarii respectarii
acestuia;

b)acordul de mediere autenti-

Se poaste apela la mediere

atunci cand avem un conflict si do- :

rim sa il stigem. Medierea poate

interveni atat inainte de declansa-

rea procesului in fata instantelor

de judecata, etapa extrajudiciara, :

dar si in etapa judiciara, dupa ce
s-a decansat procesul civil.

o se supenda termenul de pre- :

scriptie a dreptului la actiune
pentru dreptul litigios supus

medierii, pe durata desfasu- :

rarii procedurilor de mediere,
de la data semnarii acordului

de mediere si pana la data in- :

tocmirii procesului verbal de
incheiere a medierii.

o autentificarea acordului la no- :
tar este optionala, legea necon- :

ditionand existenta acordului
nici macar de forma scrisa, fi-

ind suficienta intelegerea ver- :

bala a partilor.
® partile pot sa se prezinte cu
acordul de mediere in fata unui

other parties, provided the con-
tent of the mediation agreement,
the court will issue an expedient
decision that is enforceable, and
in case of a non-execution the in-
terested party may request a dec-
laration of enforceability under
the Code of Civil Procedure.

Conflicting parties have signed
a mediation agreement, at a me-
diator under the law, can sign at
the public notary the mediation
agreement before the expiration
of 30 days stipulated in the let-
ter. (A). In this case, the media-
tion agreement, bearing the seal
and signature of the authorized
mediator, is enforceable and has
probative force provided by law
on authentication, and in a case
of non-execution the interested
party may request a declaration
of enforceability under the Code
of Civil Procedure. ,,

Article (1) If the conflict was set-

enforceable in cases expressly
provided by law.”

WHEN WE CAN RESORT TO

MEDIATION:

One can resort to mediation
when we have a conflict and we
want to put it out. Mediation can
occur either before the onset both
in front of the court process, ex-
trajudicial stage but also in judi-
cial stage, after it triggered a civil
lawsuit.

o The period of limitation for
the right of action of the right
case submitted to mediation is
suspended, during the perfor-
mance of the mediation pro-
ceedings, from the signing date
of the mediation agreement
and until the closing minutes
of the writing mediation.

o Authentication at public notary
of the agreement is optional,
law not requiring the existence
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notar public; notarul, dupa
ceva va efectua controlul de le-
galitate, va proceda la autenti-
ficarea acordului, in acest sens

acordului, hotararea fiind una

neapelabila, definitiva si execu- :

torie de drept.

urmand sa emita incheierea de MEDIEREA IN ETAPA PROCE-
declarare ca autentic a acordu- SUALA POATE APAREA

lui de mediere. Acordul in for- ASTFEL:

ma autentica care constata o ® priveste acele situatii in care

creanta certa, lichida si exigibi-
la constituie titlu executoriu si
poate fi pus in executare silita.
partile se prezinta in mod obli-
gatoriu cu acordul la notarul
public, sub sanctiunea nulitatii
absolute, daca legea impune
asta (ex. se vizeaza transferul
dreptului de proprietate asu-
pra unor bunuri imobile).

se poate desfasura cu solicita-
rea adresata instantei de jude-
cata din partea partilor, prin
care se solicita un termen de
suspendare de 3 luni in vede-
rea derularii medierii.
medierea poate interveni fara
solicitarea  acestui ~ termen.
Daca se incheie un acord de
mediere anterior termenului
fixat pentru judecata, partile
pot depune acordul la dosar
urmand ca instanta sa dea o
hotarare in camera de consiliu
conform art. 271 alin 3 C.pr.civ.
daca partile se infatiseaza la
ziua fixata pentru judecata
atunci cererea pentru emiterea
hotararii in temeiul acordului
de mediere va fi primita, ur-
mand sa se dea hotararea.
pentru ca judecatorul sa poata
face controlul de legalitate al
celor continute in acordul de
mediere partile vor trebui sa
ataseze, dupa caz, acodului de
mediere documente din care
sa reiasa faptul ca sustinerile
lor sunt adevarate (ex. titlul de
proprietate asupra imobilului,
contracte, etc), precum si acte
din care sa reiasa modificarile
agreate (ex. in cazul granitui-
rilor 0 noua schita cu masura-
torile topografice care traseaza
noul hotar).

instanta va da o hotarare de ex-
pedient, care contine termenii

Camera de Comert

litigiul a fost deja inaintat spre
judecata instantelor.

poate interveni oricand in cur- :

sul judecatii.
daca partile se infatiseaza la

ziua fixata pentru judecata, ce-

rerea pentru darea hotararii va
putea fi primita, chiar de catre
un singur judecator, urmand
ca hotararea care consfinteste
acordul/intelegera lor sa fie
data in sedinta.

daca partile se infatiseaza intr- :

o alta zi, instanta va putea da

hotararea in camera de consiliu. -

AVANTAJELE MEDIERII:

Atunci cand am ales solutiona-

rea pe cale amiabild, a conflictelor

in materie civila, penald, comerci- -
ala, prin mediere, prezintd avan- -

taje pentru toate partile, astfel:

confidentialitatea
titlor, in mediere partile nu se
mai confrunta cu procedurile

publice ale sedintelor de jude-

cata;

costurile reduse ale solutiona- :

rii diferendelor, cunoscut fiind

faptul ca orice cale judecato- :

reasca presupune costuri de

multe ori comparabile cu rezul- :

tatul net al unui verdict pozitiv:
taxe de timbru, expertize;

in cazul solutionarii prin medi- :

ere a unui conflict aflat pe rolul
instantelor, aveti posibilitatea

de a solicita returnarea taxe- :

lor de timbru;

rapiditatea cu care partile re- *

zolva dezacordul;
evitarea riscului solutionarii
unui dezacord de catre un tert;

pastrarea legaturilor de fa- :

milie, de conduita, de afaceri
dintre parti si propria traditie

comerciala, pastrandu-si piata, :
furnizorii, partenerii de afaceri, :

sl Industrie

Romania
Mdarea Britanie

informa-

of the written agreement, ver-

milestone is required).

bal understanding of the par- ® The court gives a decision to

ties being sufficient.

Parties may appear with the
mediation agreement before
a public notary, the notary,

substitute, that contains terms
of the agreement, decision be-
ing final and enforceable by law.

after performing the judicial MEDIATION PROCEDURAL
review will proceed to authenti- STAGE MAY APPEAR AS:

cation of the agreement in this
regard to issue the completion
of the agreement declaring it
as genuine . The authenticated
agreement that finds an out-
standing debt, liquid and eli-
gible shall be enforceable and
can be put into enforcement.
The parts are necessarily to
present with the agreement at
the public notary, under the
sanction of absolute nullity, if
the law requires it (eg the tar-
get transfer ownership of real
estate).

It can be performed under the
call of the court by the parties,

Concerns situations in which
the dispute has already been
submitted to the trial court.
Can occur anytime during the
trial.

If the parties show up at date
set for trial, the demand for
delivery of the judgment will
be received, even by a single
judge, following the decision
that acknowledges the agree-
ment/ understanding them to
be given during the session.

If the parties show up at a dif-
ferent day, the court may give
judgment in the camera.

calling for a suspension period THE ADVANTAGES OF
of three months view of per- MEDIATION:

forming mediation.

When [ chose the amicable set-

Mediation can occur without tlement of conflicts in civil, crimi-
application of the term. If you nal, commercial, through media-
sign a mediation agreement tion, which benefits all parties, as
before the deadline set for follows:

trial, the parties may submit ® the confidentiality of infor-

the agreement record that the
court should give a decision in
closed session according to art.
271 paragraph 3 C.pr.civ.

If the parties show up on the
day fixed for trial decision then
the application for issuance un-
der the mediation agreement
will be received, and the court
will give judgment.

For the judge to make judicial
review of those contained in
the mediation agreement the
Parties shall attach, where ap-
propriate, to the mediation
agreement the documents re-
vealing that their support is
true (eg title to the property,
contracts, etc.) and documents
revealing the changes agreed
(eg in the case of the granitites
a new sketch of the topograph-
ic measurements that sets new

mation in mediation the par-
ties no longer face public pro-
ceedings of the hearings;
reduced costs of solving dis-
putes, it is known that any way
that involves the court costs
that are many times compara-
ble with the net result of a posi-
tive verdict: court fees, expert;
under the resolution of conflict
through mediation before the
court, you can request the re-
turn of stamp duties;

the speed with which the par-
ties resolve the disagreement;
avoid a dispute settlement risk
by a third party;

maintaining family ties, the
conduct rules of business
between the parties and their
commercial tradition, keeping
the market, suppliers, busi-
ness partners, in a word, sav-
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intr-un cuvant, salvarea unor

resurse importante socio-eco-

nomice si afective.

Pentru entitatile publice: de-
grevarea instantelor si entitatilor
publice prin reducerea numarului
de cauze instrumentate si judeca-
te, reducerea volumului de lucru,
numdrului cauzelor minore, ter-
menelor si a cheltuielilor judici-
are suportate de la buget, insu-
ficient asigurate, existand astfel
posibilitatea cresterii calitatii ac-
tului de justitie prin concentrarea
pe dosarele complexe, reducerea
cazurilor de plangere impotriva
actelor organelor de urmdrire pe-
nald, a cazurilor de apel si recurs,
prevenirea unor conflicte viitoare
care sd ajunga din nou pe rolul in-
stantei datoritd nerezolvdrii con-
flictului de la radacina sa.

Pentru pirtile aflate in con-
flict entitati publice si persoa-
ne: rezolvarea mai rapidd a con-
flictelor, disputei, prin evitarea
proceselor lungi, reducerea cos-
turilor (posibila fard avocati), re-
ducerea efectelor negative asupra
persoanei, continuarea relatiilor
dintre parti pe timpul medierii,
flexibilitatea procedurii de medi-
ere fata de procedura de judecata,
oferd sanse mai mari sd se ajunga
la o intelegere, si Incd mai traini-
cd, implicarea voluntard, activa si
nemijlocita a pdrtilor in procesul
de mediere, ele detinind contro-
lul asupra rezultatului la care se
ajunge, fiind solutia lor, reciproc
aleasd; dublu avantaj: permite
gasirea unei solutii creative de
rezolvare a conflictului prin care
nimeni nu pierde, toate partile
castigd; relansarea sau péstrarea
fara tensiuni si intirirea bune-
lor relatii intre parti; pastrarea
deplinei confidentialitati asupra
desfdsurarii si rezultatelor; forma
elegantd de desfdsurare: evitarea
expunerii in public prin asigura-
rea unui cadru privat de discutii,
pértile vorbesc liber, nelimitate
de procedurd/ judecitor; reduce-
rea ostilitatii si a climatului con-
flictual, prevenirea altor conflicte;
imbundtdtirea comunicarii intre
membrii familiei si intre parti.

CUM SE DESFASOARA
PROCESUL MEDIERII SI UNDE
ARE LOC ACESTA :

Atunci cand partile sunt de
acord sa accepte ca solutionare
a conflictului, medierea, acestea
sunt invitate de catre mediator la
sedinta de mediere, care are loc
intr-un spatiu neutru de parti, la
o data stabilita de catre meditor si
la o ora la cer partile din conflict
pot sa participe. In desfasurarea
procesului prin mediere parti-
le au posibilitatea sa-si rezolve
problema/ele care au dus la con-
flict prin sesiunea comuna dar si

prin sesiunea separata in cadrul
acestui proces. Este posibil ca
anumite conflicte sa necesite mai
multe intalniri pana cand partile
reusesc sa-si rezolve disputele si

sa ajunga la o intelegere comu- -

na, astfel apoi putand fi incheiat
«Acordul de mediere ».

CE CUPRINDE ACORDUL DE
MEDIERE SI UNDE IL PRE-
ZENTAM :

Acordul de mediere este un act
care se incheie si este semnat de
partile prezente in conflict, are
putere de lege intre parti. Acesta
va cuprinde date de identitate si
formularea intelegerii comune
(vointa partilor), la care partile au
ajuns in urma sedintei/sedintelor
procesului de mediere.

o intelegerea exprimata printr- :
un acord scris poate fi auten- ;

tificata la notar, iar in masura

in care contine o creanta certa, :

lichida si exigibila acest acord

autentificat constituie titlu exe- :

cutoriu.
o clauzele acordului de mediere

se pot insera si intr-un act adi- :
tional la contractul incheiat in- :

tre parti si asupra caruia exista
diferende.

® in situatia in care acordul nu
a fost autentificat, dar ulterior
semnarii acordului acesta nu a

fost respectat de catre una din- :
tre parti, iar cealalta parte inte- -

lege sa se foloseasca de acord
in instanta, acordul recunoscut
de catre cealalta parte, in fata

instantei, are aceeasi forta pro- :

banta ca si acordul autentificat

de catre notar, si prin incuviin-
tarea pronuntata de catre in- :

stanta de judecata, devine, de

asemenea, titlu executoriu.

»ESTE IN AVANTAJUL TAU! ALEGE
PROCEDURA MEDIERII PENTRU
STINGEREA CONFLICTELOR DE

NATURA CIVILA, FAMILIEL, COMER-

CIAIA, MUNCII, PENAL.” [

GABRIEIA PREDA
Mediator

ing significant resources socio-

economic and emotional.

For public entities: relieving
the courts and public bodies by
reducing the number of cases
investigated and  prosecuted,
reducing workload, number of
minor cases, deadlines and legal
costs borne by the budget, poorly
secured, with the possibility to in-
crease the quality of justice by fo-
cusing on complex cases, reduc-
tion in complaints against acts
of the prosecution, the cases of
appeal, the prevention of future
conflicts to come back before the
court because of unresolved con-
flict at its root.

For the conflicting parties,
public entities and individu-
als: faster resolution of conflicts,
dispute, avoiding long processes,
reduce costs (possible without
lawyers), reducing negative ef-
fects on the person, continuing
between the parties during me-
diation, the mediation process
flexibility to the proceedings, of-
fering more chances to reach an
agreement, and still enduring,
voluntary involvement, active and
direct of the parties in the media-
tion process, each taking control
of the result to be obtained, as
their solution, mutually chosen ;
double advantage: it allows find-
ing creative solutions to solve
the conflict in which nobody
loses, all parties gain; recovery
or maintenance without tensions
and strengthening good relations
between the parties, maintain-
ing strict confidentiality on the
progress and results; the elegant
form of conduct: avoiding public
exposure by providing a private
framework for discussion, the
parties speak freely, unlimited
by procedure / judge, reducing
hostility and conflict environ-
ment, prevent further conflict, im-
proving communication between
family members and between the
parties.

HOW DOES THE MEDIATION
PROCESS TAKES PLACE AND
WHERE IT OCCURS:

When parties agree to accept as
conflict resolution, the mediation,
they are invited by the mediator
at the mediation session, held
in a neutral space for parties, at
a time set by the tutor and at a
time when parties in conflict can
participate. In conducting the
mediation process the parties are
able to solve the problem that led
to conflict by common session but
also by a separated session in the
process. Some conflicts requiring
more meetings until the parties
manage to settle their disputes
and reach a common understand-
ing, so then can be closed ,The
mediation agreement”.

WHAT IS INCLUDED IN THE

MEDIATION AGREEMENT

AND WHERE WE PRESENT IT:
The mediation agreement is an

act that is completed and signed
by the parties here to conflict, has
the force of law between the par-
ties. This will include data identi-
fication and formulation of com-
mon understanding (the will of
the parties), to which the Parties
have reached the hearing / meet-
ings of the mediation process.

o The understanding expressed
by a written agreement can be
notarized, and as it contains an
outstanding debt, liquid and el-
igible this authenticated agree-
ment shall be enforceable.

o The mediation agreement
clauses can be inserted also in
an addendum to the contract
concluded between the parties
and over which there are differ-
ences.

o In the event that the agree-
ment has not been authenti-
cated, but after signing the
agreement was not respected
by either party and the other
party understands to use the
agreement in court, the agree-
ment recognized by the other

party, in court, has

the same probative
force as the agree-
ment authenticated
by a public notary,
and by the consent
ordered by the court,
becomes also en-
forceable.

,IS IN YOUR ADVAN-
TAGE! SELECT THE
MEDIATION ~ PROCE-
DURE FOR SOLVING
ANY KIND OF CON-
FLICT: CIVIL, FAMILY,
COMMERCIAL, IA-
BOR, CRIMINAL!, m

GABRIEIA PREDA
Mediator
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ELEMENTE PROCEDURALE CHEIE
CARE FAC MEDIEREA ATRACTIVA
PENTRU IMM-URI

Willard Z. Estey, former Supre-
me Court of Canada Justis

,Unlike fine wines, disputes
do not improve with age.”

BUSINESSMEDIATION

Business mediation este terme-
nul american pentru medierea de
afaceri.

Un studiu efectuat in cadrul a
126 companii de top din SUA a re-
liefat faptul ca, aproximativ 98%
din cazurile pe care le-au avut
acestea, au fost solutionate inain-
te de a se ajunge in instanta, fiind
evident faptul ca aceste companii
prefera sa isi solutioneze conflic-
tele pe cale amiabila.

Bazandu-se pe o astfel de abor-
dare si mereu avand in minte
ideea practica si eficienta a ,time
is money”, compania americana
care are un litigiu nu se gandes-
te in niciun caz sa actioneze in
instanta partea adversa pana nu
incearca sa solutioneze disputa
prin metodele de solutionare al-
ternative, in specialprinmediere.

In aceste cazuri este vorba
despre Business mediation, un
tip de mediere practicat de catre
companii,extreme de popular in
lumea afacerilor internationale.

The enterprise is the most im-
portant part of the economy and
society. It is well know the need to
create and develop a strong sector
of small and middle size enterpri-
ses. The statistics in almost every
country revels that small and
middle enterprises are a domi-
nant feature in economy, repre-
senting over 99% from the total
amount of companies and being a
key factor in generating the GDP
and providing jobs.

Romania has to consolidate the
small and middle enterprise sec-
tor in order to join the european
structures. In order to achieve
this goal, we need a better under-
standing of the changes that are
shaping the economy.

1. DEFINIREA INTREPRINDE-
RILOR MICI SI MIJLOCII IN
ROMANIA

Definirea modernd a sectorului
intreprinderilor mici si mijlocii
este incd la inceputuri. Pana in
prezent nu existd un consens de-
plin in ceea ce priveste stabilirea
criteriilor de delimitare.

Regulamentul de aplicare a
Legii Contabilitatii nr. 82 din 24
decembrie 1991 clasifica unitatile
economice Tn mici sau mijlocii i
mari, in functie de activul bilan-

tului, cifra de afaceri de la finele
exercitiului precedent si numarul
mediu de salariati, n categoria
unitatilor economice mici sau

mijlocii intrd unitétile care inde- :

plinesc doud din cele trei conditii:
a) activul bilantului pana la
300 milioane lei;
b) cifra de afaceri pana la 600
milioane lei;

¢) numdrul mediu de salariati, :

pand la 100 persoane.

Ordonanta Guvernamentald nr. *
25 din 25 August 1993 este pri- :
mul act normativ dedicat exclu- :

siv problematicii I.M.M.-urilor si
structurii acestora:

a) persoane fizice si asociatii
familiale;

b) intreprinderi mici cu 5-25
angajati;

¢) intreprinderi mijlocii cu 26- :

200 angajati;
d) o cifra de afaceri cuprinsd

intre 10 milioane si 2 miliarde lei. :
Conform Legii 133 din 1999, -
privind stimularea intreprinza- :

torilor privati pentru infiintarea
si dezvoltarea intreprinderilor
mici si mijlocii, promulgatd prin

Decretul 252 din 1999 al Prese- :
dintelui Roméaniei, aplicatd de ca- -

tre Grupul Parlamentar de lucru
pentru L.M.M-uri infiintat prin
hotdrarea 33 din 1999 a Camerei

Deputatilor si publicata in Moni-

torul Oficial ai Romaniei, partea

1, nr, 349 din 23 iulie 1999, in-

treprinderile mici si mijlocii care
isi desfasoard activitatea in sfera
productiei de bunuri materiale si
servicii se definesc in functie de
numdrul mediu scriptic anual de
personal, dupd cum urmeaza:

o intreprinderile cu pand la 9

angajati se numesc micro-intre- :

prinderi;
o intreprinderi cu un numér de
angajati cuprins intre 10 si 49

angajati se numesc intreprin- :

deri mici;
e intreprinderi cu un numir de
angajati cuprins intre 50 si 249

angajati se numesc intreprin- :

deri mijlocii.

2. IMPORTANTA
.M.M.-URILOR 1y DEZVOLTA-
REA ECONOMICA A UNEI TARI
Intreprinderea sau firma este
componenta cea mai importantd
a economiei si societatii.
Intreprinderea sau firma - prin

care intelegem o organizatie alca- :
tuitd din una sau mai multe per- -
soane, care desfdsoard activitdti, :
utilizdnd de reguld mijloace eco- :

nomice, in vederea obtinerii de

KEY PROCEDURAL ELEMENTS
WHICH MAKE MEDIATION
ATTRACTIVE TO SME’S

Willard Z. Estey, former Su-
preme Court of Canada Justice

,Unlike fine wines, disputes
do not improve with age”.

BUSINESS MEDIATION

Business mediation is the

: American term for deal mediation.

A study among 126 top U.S.
companies revealed that approxi-
mately 98% of the cases they had
were resolved before reaching
the court, outlining the fact that
these companies prefer to resolve
conflicts amicably.

Based on this approach and
always keeping in mind the prac-
tical and effective idea ,time is
money”, the American company
that has a dispute does not think
in any case to act in court the op-
ponent until it has tried to settle
the dispute by alternative meth-
ods, especially by mediation.

In these cases, we are talking
about business mediation, a type
of mediation practiced by compa-
nies extremely popular in interna-
tional business world.

The enterprise is the most im-
portant part of the economy and
society. It is well know the need
to create and develop a strong
sector of small and middle size
enterprises. The statistics in al-
most every country revels that
small and middle enterprises are
a dominant feature in economy,
representing over 99% from the
total amount of companies and
being a key factor in generating
the GDP and providing jobs.

Romania has to consolidate the
small and middle enterprise sec-
tor in order to join the European
structures. In order to achieve
this goal, we need a better under-
standing of the changes that are
shaping the economy.

1. DEFINITION OF SMES IN
ROMANIA

Modern definition of SMEs
sector is still in its infancy. So far
there is no full consensus in de-
termining the criteria for delimi-
tation.

The regulations for implement-
ing the Accounting Act no. 82 of
December 1991 classifies eco-
nomic units in small, medium and
large depending on their balance
sheet, turnover from the previous
year end and average number of
employees, the small and middle
class economic units including
those which meet two of following
three conditions:

a) balance sheet up to 300 mil-
lion;

b) turnover to 600 million;

¢) the average number of em-
ployees, up to 100 people.

Government Ordinance no. 25
dated August 25, 1993 is the first
piece of legislation dedicated ex-
clusively to SMEs issues and their
structure:

a) natural persons and family
associations;

b) small enterprises with 5-25
employees;

¢) medium-sized enterprises
with 26-200 employees;

d) a turnover between 10 mil-
lion and 2 billion.

According to Law 133 in 1999,
regarding the stimulation of pri-
vate entrepreneurs for setting up
and developing SMEs, promulgat-
ed by Decree 252 of 1999 by the
President of Romania, applied by
the Parliamentary Working Group
for SMEs, established by decision
33 in 1999 with the Chamber of
Deputies and published in the
Official Gazette of Romania, part
1, No, 349 of July 23, 1999, small
and medium enterprises operat-
ing in production of goods and
services are defined according to
their annual average number of
staff, as follows:
® enterprises with up to 9 em-

ployees are called micro-enter-

prises;

o enterprises with a number of
employees between 10 and 49
are called small enterprises;

o enterprises with a number of
employees between 50 and 249
are called medium-sized enter-
prises.

2. THE IMPORTANCE OF
SMES IN A COUNTRY’S
ECONOMIC DEVELOPMENT

An enterprise or a company is
the most important component of
economy and society.

An enterprise or a company -
which means an organization
composed of one or more per-
sons engaged, usually carrying
on activities, regularly using eco-
nomic means to obtain profit - is
the most common organizational
form. Its special importance
stems from the following facts:
® it generates most of the prod-

ucts and services without which

a country’s population would

not survive today;

o it is the leading creator of eco-
nomic substance, value added
in any country, without which
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profit - este cea mai rdspanditd

formd organizatoricd. Importanta

sa deosebitd decurge din urma-
toarele realitdti:

® genereazd cea mai mare parte
a produselor si serviciilor fara
de care populatia unei tari nu
ar supravieui in prezent;

® cste principala creatoare de
substantd economica, de valoa-
re addugata in orice {ara, fard
de care societatea contempora-
nd nu poate exista;

o oferd locuri de muncd pentru
cea mai mare parte a popula-
tiei;

o performantele sale conditio-
neazd starea si performan;ele
economiei fiecdrei tdri si stan-
dardul de viata al populatiei
din cadrul sau.

Statisticile din aproape toate
tarile relevd cd IMM-urile pre-
domina absolut in economie, re-
prezentand peste 99% din totalul
firmelor si avand ponderi sub-
stantiale in obtinerea PIB-ului si
furnizarea de locuri de munci,
Intreprinderile mici si mijlocii
indeplinesc multiple functii eco-
nomice, tehnice si sociale.

Argumentele prin care se rele-
vd numeroasele roluri ale IMM-
urilor, contributia lor esentiald la

curente;

e reprezinti una dintre princi- :

palele surse de venituri ale

bugetului statului (impozite, :

TVA, etc.)
o ofera posibilitatea implinirii
profesionale si sociale a unei

parti apreciabile a populatiei, :

in special a segmentului sdu
cel mai activ si inovator, care
Ltrage” economia dupa el;

¢ asigurd componenta principald

a unui fundal economic propi- -
ce economiei de piatd, caracte-
rizat prin flexibilitate, inovativi- :

tate si dinamism;
® reprezintd germenii viitoarelor

firme mari, in special in do- :

meniile noi ale economiei, in
ramurile sale de varf bazate pe

tehnicd si tehnologie perfor- :

mante;
¢ tendintele actuale de naturd
tehnicd, economicd si sociald

favorizeaza crearea cu precd- :

dere de IMM-uri. Ne referim la

LIS
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dezvoltarea economica si sociald, &

sunt urmétoarele:
® genereazd cea mai mare parte

a PIB din fiecare {ara, de reguld, |

ntre 55% - 95%;

o oferd locuri de muncd pentru
majoritatea populatiei ocupate;

® genereazd intr-o mare propor-
tie inovatiile tehnice aplicabile
in economie;

o in cvasitotalitatea  statelor
lumii, inclusiv in Uniunea
Europeana, IMM-urile sunt
singurele care, in ultimii ani,
genereazd noi locuri de munca;

o prezintd cel mai ridicat dina-
mism in conditiile economiei
de piatd, situatie atestata de
evolutia numérului lor, a volu-
mului cifrei de afaceri si a ma-
rimii fortei de munca ocupate,
sensibil superioare intreprin-
derilor mari;

o realizeaza produse si servicii la
costuri mai reduse decét firme-
le mari, factorii principali care
determina aceasta diferentd
fiind cheltuielile constant con-
ventionale mai mici, volumul si
intensitatea superioare a mun-
cii in conditiile permanentei
prezente a Intreprinzdtorului
in firma si, de reguld, motiva-
rea mai intensd a personalului;

o dovedesc flexibilitate si adap-
tabilitate ridicate la cerintele
si schimbtrile piete, favorizate
de talia mai redusd, procesul
decizional rapid, specific intre-
prinzatorului si de implicarea
sa nemijlocitd in activitatile

miniaturizarea

dezvoltarea comunicatiilor si

transporturilor, cresterea gra- :
dului de pregatire a populatiei, :

reducerea rapidd a diferentelor
de conditii de viatd dintre zone
si localitati, descentralizarea
administrativd, care nu numai

cd fac posibile, dar si generea- :
za performante economice su- :

perioare, in primul rand prin
firme mici si mijlocii
Intreprinzatorii constituie unul

dintre principalii piloni ai econo- *

miei de piatd

Impactul determinant al intre- -
prinzdtorilor asupra starii si evo- -

lutiei oricarei economii rezulta

din urmatoarele realitati:

o le apartine initiativa credrii de
IMM-uri, cea mai dinamica si

numeroasa componentd a sis-

temului economic;

® sunt cei care, de reguld, trans- :

forméd o parte din IMM-uri in

echipamente- :
lor, robotizare, informatizare, :

contemporary society cannot
exist;

o it provides jobs for most of the
population;

e its performance determines the
status and each country’s eco-
nomic performance and living
standards for its population.
Statistics from almost all coun-

tries show that SMEs absolutely

dominate the economy, repre-
senting over 99% of all firms and
having substantial weight in ob-
taining GDP and providing jobs.

SMEs fulfill multiple economic,

technical and social functions.
Arguments which reveal many

roles of SMEs, their essential con-
tribution to economic and social
development are as follows:

o they generate most of the GDP
in each country, usually be-
tween 55% - 95%;

o - they provide jobs for most
employees;

o - they generate a large propor-

tion of the technical innova-
tions applicable in economy;

o —in almost all countries of the
world, including European Un-
ion, SMEs are the only ones in
recent years, generating new
jobs;

o - they have the greatest dyna-
mism in the market economy, a
situation demonstrated by the
evolution in their number, the
volume of turnover and size of
employment, higher than large
enterprises;

o - they make products and ser-
vices at lower costs than large
firms, the main factors deter-
mining this difference being
constantly conventional lower
cost, higher volume and inten-
sity of work, given the consist-
ent presence of the entrepre-
neur in business and usually
higher motivation for the staff;

o - they show high flexibility and
adaptability to market require-

ments and changes, favored by
their smaller size, faster deci-
sion making process, specific
to the entrepreneur and direct
involvement in ongoing activi-
ties;

o they are one of the main sourc-
es of state budget income (tax-
es, VAT, etc..)

o they offer the possibility for
social and professional fulfill-
ment for a considerable part of
the population, especially its
most active segment and inno-
vative, which ,pulls” economy
with it;

o they provide the main structure
of a favorable economic back-
ground in market economy,
characterized by flexibility, in-
novativeness and dynamism;

o they are the seeds of future
large firms, especially in new
fields of economy, in its top
branches based on technical
and advanced technology;

o Current trends in techni-
cal, economic and social area
enhance the development of
SMEs in particular. We refer to
equipment miniaturization, ro-
botics, informatics, communi-
cations and transport develop-
ment, increase preparedness of
population, rapid reduction of
differences in living conditions
between regions and localities,
administrative  decentraliza-
tion, which not only makes
possible, but also generates
higher economic performance,
primarily through small and
medium firms.

Entrepreneurs represent one
of the main pillars in market
economy.

The impact of entrepreneurs
on the status and evolution of any
economy result from the following
facts::

o they have the initiative to cre-
ate SMEs, the most dynamic

11
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firme mari si puternice, denu-
mite sugestiv de citre specia-
listii nord-americani ,gazele”
ale economiei;
® exercitd, direct si indirect, un
rol major in remodelarea me-
diului economic, imprimandu-i
un caracter intreprenorial din
ce In ce mai important, in con-
ditiile accelerarii vitezei schim-
bérilor economice;
® constituie componenta princi-
pala a clasei de mijloc, ce asi-
gurd stabilitatea economicd si
sociald a oricarei tari;
¢ au, in Romania si celelalte (ari
din Europa Centrald si de Est,
o contributie determinanta
la crearea economiei de piata
prin Infiintarea de IMM-uri si
privatizarea firmelor de stat.
Ceilalti piloni sau actori prin-
cipali ai economiei de piatd sunt
managerii profesionisti, banche-
rii, investitorii de risc, brokerii si
consultantii, impreund cu intre-
prinzitorii ei alcatuiesc vectorul
uman de fortd care face ca intr-o
tard sa existe o economie perfor-
manta. De aceea, intreprinzatorii
trebuie tratati ca o resursd nati-
onald de valoare inestimabila, ce

trebuie incurajatd si a cdrei capa-

citate s fie folositd la un nivel cat

nale.

Intreprinderile mici si mijlocii
sunt esentiale pentru intreprin-
derile mari intrucat:

o IMM-urile reprezintda clientii
cei mai numerosi, care cum-
pard majoritatea produselor
si serviciilor intreprinderilor
mari;

o IMM:-urile furnizeazi Intreprin-
derilor mari, majoritatea piese-
lor, subansamblelor, ansamble-
lor, si o parte apreciabild din
materiile prime, materialele,

energia si utilitatile de care au |

nevoie;

¢ o parte din forta de muncd uti-
lizatd Tn intreprinderile mari a
lucrat fnainte in IMM-uri

o IMM-urile ,absorb” majorita-
tea someriilor ,produsi” de in-
treprinderile mari;

o IMM-urile genereazd cea mai
mare parte din tntreprinderile
mari. IMM-urile, In ansamblul
lor constituie ,urzeala econo-
micd” in care se integreazd in-
treprinderile mari, fiind adesea

un liant economic. IMM-urile, Programul de stimulare a cre-

prin flexibilitatea lor, confera
adaptabilitate ridicatd ansam-
blului economiei unei {ari.

3. VECTORII STRATEGIEI DE
DEZVOLTARE A INTREPRIN-
DERILOR MICI SI MIJLOCII
DIN ROMANIA

Atat in Strategia de dezvoltare
economicd si sociald a Romaniei

pe termen mediu, elaboratd in
anul 2000, cat si in Programul

economic de preaderare (PEP), :

aprobat de Guvernul Roméaniei In
septembrie 2001, intreprinderile
mici si mijlocii ocupa un loc bine
definit.

Sunt specificate obiective stra- *

tegice, cum ar fi:
o simplificarea si imbunatatirea
cadrului legal si administrativ

privind sectorul intreprinderi- :

lor mici si mijlocii;

o identificarea prioritatilor de
dezvoltare si alocarea eficienta
a resurselor;

o imbundtitirea accesului IMM- :

urilor la finantare;

o imbunatitirea ofertei de servi- :
cii pentru cresterea performan- +

tei in afaceri;

o identificarea initiativelor spati- -
ale pentru promovarea dezvol- :
tarii IMM-urilor (parcuri teh- :

nologice, grupuri de IMM-uri
- cluster-ing, zone economice

speciale, turism, centre comer- :
ciale, incubatoare de afaceri, :

centre de inovare).

Similar cu obiectivele anuale
privind atingerea unor rate de
crestere a produsului intern brut

sau de reducere a ratei inflatiei, :
se apreciaza ca o necesitate sta- :

bilirea unor tinte anuale privind

cresterea numdrului de Intreprin-
deri mici si mijlocii active, cel pu- :

tin 1n intervalul 2004-2007.

Din aceasta perspectivd, mate-
rializarea primului vector al stra- :
tegiei de dezvoltare a intreprinde- :

rilor mici si mijlocii il constituie:

arii noilor intreprinderi.

Pe fond, necesitatea progra- -

mului porneste de la necesitatea
depdsirii importantului deficit al
culturii antreprenoriale in tara
noastra.

Definitd ca o culturd a inovarii

pragmatice, cultura antreprenori- *
ald este cheia succesului progra- :

mului.
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performantelor economiei natio- |

component of the economic
system;

o they usually transform a part
of SMEs into large and strong
companies, suggestively
named by North American ex-
perts ,springbok” of the econ-
omy;

o they exercise, directly or indi-
rectly, a major role in reshap-
ing the economic environment,
printing an entrepreneurial
character increasingly impor-
tant, given the acceleration of
economic changes;

o they represent the main com-
ponent of the middle class,
which provides economic and
social stability of any country;

o they have, in Romania and
other countries in Central and
Eastern Europe, a determining
contribution to creating the
market economy through the
establishment of SMEs and pri-
vatization of state enterprises.
The other pillars or lead ac-

tors to the market economy are

professional managers, bankers,
venture capitalists, brokers and
consultants, together with the
entrepreneurs they make up the

enterprises worked before in
SMEs

o SMEs ,absorb” most unem-
ployed ,produced” by large
companies;

® SMEs generate most of the
large enterprises. SMEs as a
whole are an ,economic warp”
which integrates large enter-
prises, often being an econom-
ic link. SMEs, by their flexibil-
ity, offer high adaptability to a
country’s economy.

3. VECTORS OF SMES
DEVELOPMENT STRATEGY IN
ROMANIA

Both in the medium-term eco-
nomic and social development

Strategy of Romania, prepared in

2000 and the Pre-accession Eco-

nomic Program (PEP), approved

by the Government in September

2001, SMEs occupy a well defined

place.

Strategic objectives are speci-
fied, such as:

o simplification and improve-
ment of the legal and adminis-
trative framework for SMEs;

o identification of development
priorities and the efficient al-

WA B

human vector of force that makes

a country have strong economic

performance. Therefore, entre-

preneurs should be treated as an
invaluable national resource, to
be encouraged and to use their
capacity at the highest level, to
enhance the performance of na-
tional economy.

SMEs are essential for large en-
terprises as:

o SMEs represent most of their
customers, who purchase most
products and services provided
by large enterprises;

o SMEs provide to large enter-
prises parts, subassemblies,
assemblies, and a considerable
part of raw materials, energy
and utilities they need;

o part of labor used in large

l

location of resources;

o improvement of SMEs’ access
to finance;

o improvement of the service of-
fer to improve business perfor-
mance;

o identification of spatial initia-
tives to promote SMEs develop-
ment (technological — parks,
groups of SMEs - clustering,
special economic zones, tour-
ism, shopping centers, busi-
ness incubators, innovation
centers).

Similar with the annual objec-
tives on reaching growth rates of
GDP and inflation rate reduction,
it is considered a necessity to es-
tablish annual targets for increas-
ing the number of active SMEs, at
least in the period 2004-2007.
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Economia de comand4 a privat
Romania de beneficiul culturii
antreprenoriale care a avut drept
efectin tdrile dezvoltate atingerea
unui inalt nivel de performantd
economicd. Crearea culturii antre-
prenoriale in Romania presupune
un amplu proces de educatie a
potentialilor intreprinzatori care
sa adauge calitdtilor lor native
cunostintele necesare dezvoltarii
afacerilor.

Al doilea vector al strategiei
de dezvoltare il constituie Pro-
gramul de imbundtdtire a
performantelor economice ale
intreprinderilor mici si mijlo-
cii existente.

Acest  program  presupune
un parteneriat cu statul la care
trebuie sd se adauge o retea de

ccentre de asistentd manageriala”

care ar putea avea specializdri in
doud directii:

® prima specializare se referd la
intreprinderile ,tinere”, cu o
vechime pe piatd mai mica de
3 ani;

® a doua specializare se referd
la tntreprinderile mature, cu
mai mult de 3 ani de existentd
activa
Aceastd dubld specializare se

justifica prin particularitatile spe-
cifice privind managementul in-
treprinderilor mici si mijlocii din
perioada de lansare si maturitate,
care deriva din statutul si pozilia
pe piatd ale acestor intreprinderi.
Reamintim c¢a intreprinderile
mici sl mijlocii detin o cotd rela-
tiv redusa de piatd, sunt conduse
chiar de proprietar care Isi asuma
sirolul de manager si au indepen-
denta de functionare in masura in
care nu sunt integrate in structuri
mai ample (corporatii, asociere)
sau in cadrul unui contract de
concesiune (de franciza industri-
ald sau comerciald).

In perioada de lansare, intre-
prinderile nou create se confrunta
cu dificultati specifice cum sunt:

o lipsa experientei in afaceri a
proprietarului in sectorul in
care evolueazd;

o utilizarea rudimentard a gesti-
unii firmei astfel incat apare o
,lipsd de informatie” in luarea
unor decizii;

o dezechilibre in administrarea
domeniilor principale ale acti-
vitatii intreprinderii, ca vanza-
rea si productia;

o criza de lichiditate generatd de
subcapitalizarea initiala care
apare ca urmare a subestimarii
cheltuielilor pentru produce-
rea produsului nou, ca si a tim-
pului necesar ca acest produs
sa fie cunoscut pe piatd.

In perioada de maturitate, cri-
zele apar ca urmare a erorilor in
selectarea strategiei, a absentei
cunostintelor privind manage-

mentul concurential sau sistemul

de supraveghere a pietei, ca si lip-

sei de rigoare in deciziile privind
investitiile etc.

Cele doua specializiri au, dupa
cum se observa, tinte diferite, in

functie de faza in care se afla in- :

treprinderea micd sau mijlocie.
Cert este faptul ca viitorul are
o dimensiune de consolidat in
intreprinderile mici si mijlocii.
Prosperitatea romanilor depinde
pand la urmé de efortul lor si de
modul in care stiu sd amplifice
acest efort cu sprijin din afara.

MEDIEREA COMERCIALA
ATRACTIVA PT IMM-URI

AVANTAJELE MEDIERII

PENTRU CONFLICTELE

COMERCIALE

¢ confidentialitatea informatiilor,
pentru cd la mediere partile

nu se mai confruntd cu proce- :

durile publice ale sedintelor de
judecata;

¢ costurile reduse ale solutiond- :

rii diferendelor, cunoscut fiind

faptul ca orice cale judecito- *

reascd presupune costuri de

multe ori comparabile cu rezul- :

tatul net al unui verdict pozitiv:
taxe de timbru, expertize;

e in cazul solutionarii prin pro- :

cedura medieii a unui conflict
aflat pe rolul instantelor, aveti

posibilitatea de a solicita retur-

narea taxelor de timbru;

¢ rapiditatea cu care pdrtile re-

zolvd nedntelegerea;
e evitarea riscului nesolutiondrii
unei nevoi a unui tert;

® pastrarea legaturilor de afa- :
ceri dintre parti si propria tra- -

ditie  comerciald,pastrindu-si
piata,furnizorii,partenerii ~ de
afaceri.

DOMENII N CARE E NEVOIE
DE MEDIERE

¢ Constructii: conflicte intre be- :

neficiar si executant (ex. cu
privire la majorarea costurilor,
intarzieri in executare, lucrdri
neconforme contractului, etc);

¢ Transportul: intre transporta- :

tor si beneficiarii transportului

(ex. pierderea bunului pe peri-

oada transportului);
o Leasingul auto/imobiliar;
o Credite bancare;

e Vanzdri: tofi vindem si cum- :

pérdm, prin urmare devenim
subiecti ai conflictelor vanzétor
- cumparator.
o Transfer de tehnologie
¢ Consultanta

CAUZE COMERCIALE CARE

SE POT MEDIA

o Executarea contractelor;

o [nterpretarea
tractuale;

¢ Rezilierea sau rezolutiunea

clauzelor con- :

From this perspective, the real-
ization of the first vector of small
and medium enterprises develop-
ment strategy is: incentive pro-
gram to create new businesses.

Ultimately, the need for the
program starts from the need to
overcome the substantial lack of
entrepreneurial culture in our
country.

Defined as a culture of prag-
matic innovation, business cul-
ture is the success key of this
program.

Command economy deprived
Romania of the benefit of busi-
ness culture that allowed devel-
oped countries achieve a high
level of economic performance.
Creating an entrepreneurial cul-
ture in Romania requires an ex-
tensive process of educating the
potential entrepreneurs, which
would add the necessary knowl-
edge in business development to
their native quality.

The second vector of the devel-
opment strategy is the Program
to improve the economic per-
formance of existing small and
medium sized enterprises.

This program involves a part-
nership with the state that must
be added a network of ,manageri-
al assistance centers”, which may
be specialized in two directions:

o first specialization refers to
wyoung” enterprises, less than
three years maturity on the
market;

o the second specialization re-
fers to mature companies with
more than 3 years of active ex-
istence.

This double specialization is
justified by the specific features
of SMEs management during
launch and maturity period, de-
riving from the status and mar-
ket position of these enterprises.
We remind you that small and
medium-sized enterprises have
relatively low market share, are
run precisely by the owner who
assumes the role of manager
and have operational independ-
ence to the extent they are not
integrated into larger structures
(corporations, association) orin a
concession contract (industrial or
commercial franchise).

During the launch period,
start-up firms face unique chal-
lenges such as:

o owners’ lack of experience in
business they perform;

o rudimentary use of company
management so that there is a
»lack of information” in making
decisions;

® imbalances in managing key
areas of business, such as sale

and production;
o liquidity crisis caused by the
initial  poor  capitalization,

which occurs due to initial un-

derestimation of costs for new

product fabrication, and the
time required for this product
to be known on the market.

Throughout the maturity pe-
riod, crises appear because of
errors in selecting the strategy,
lack of knowledge on competition
management or market surveil-
lance system, and lack of rigor in
investment decisions, etc.

The two specializations have,
as noted, different targets, de-
pending on the phase in which
the SME enterprise is.

One thing is certain: the future
of SMEs has some characteristics
that need to be strengthened. Ro-
manians’ prosperity ultimately
depends on their effort and how
they enhance this effort with sup-
port from outside.

COMMERCIAL MEDIATION
ATTRACTIVE FOR SMES

BENEFITS OF MEDIATION
FOR COMMERCIAL CON-
FLICTS

Confidentiality of information,
because in mediation parties no
longer face public hearings pro-
cedures;

Reduced costs for solving dis-
putes, knowing that any judicial
process often involves costs com-
parable with the net result of a
positive verdict: court fees, expert
fees;

For cases pending before court,
solved through mediation, you
can request the return of stamp
duties;

Speed by which parties resolve
their disagreement;

Unsolved needs to avoid the
risk of a third party;

Preservation of business ties
between parties and own commer-
cial tradition, keeping the market,
suppliers, business partners.

AREAS WHERE MEDIATION IS

NEEDED

o Construction: conflicts between
customer and performer (eg on
increased costs, delays in ex-
ecution, work not meeting the
contract, etc.);

o Transport: between the carrier
and transport beneficiaries (eg
loss of goods during trans-
port);

o (Car/ real estate leasing;

o Bank loans;

o Sales: we all sell and buy all,
therefore we become subject to
conflicts between seller - buyer.

o Technology transfer;

o Consultancy.

COMMERCIAL CASES THAT
CAN BE MEDIATED

o (Contract execution;

13
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contractelor;

o Pretentiile comerciale izvorate
din neexecutarea sau executa-
rea cu intarziere a contractelor;

o Conlflictele dintre diferite com-
partimente ale societatii;

o Conflictele intre angajati, anga-
jat si angajator etc.

o Orice situatie conflictuala gene-
ratd in derularea contractelor
de natura comerciald.

o Conlflictele ivite intre societatile
comerciale partenere, conflicte-
le apdrute in interiorul aces-
tora precum si conflicte apd-
rute ntre societdti comerciale
persoane juridice si persoane
fizice (in calitate de beneficiari,
prestatori, etc).

o Contracte comerciale in deru-

lare, dar si contracte ajunse la

finalul executdrii lor si asupra
carora existd neantelegeri.

Somatiile de plata,

Revendicarile,

Granituire,

Obligatia de a face.

Decizii de imputatie,

Desfacerea  contractului  de

munca,rezilierea acestuia.

Medierea ajuta la stabilirea si

mentinerea unor relatii comerci-

ale bazate pe incredere si respect
reciproc, generind relatii de cola-
borare puternice. Mai mult me-
dierea consolideaza increderea
dintre partenerii comerciali, stiut
fiind faptul ca relatiile comer-
ciale sunt cladite pe increderea
reciproca a partenerilor comer-
ciali. Noi afaceri pot lua nastere
in situatia in care prin mediere
sunt stabilite principii clare, sunt
impartite responsabilitatile, sco-
purile si obiectivele viitoare. Prin
medierea comerciala relatiile din-
tre partenerii de afaceri existente
sunt pastrate si astfel se deschid
perspective de initiere a unor noi
parteneriate si afaceri in comun.
Relatiile comerciale sunt grav
vatamate in situatia in care intre
companii exista litigii pe rolul
instantelor, intervenind in aceste
cazuri o perturbare a relatiilor
comerciale existente. Medierea
comerciala este solutia depasirii
unor astfel de blocaje. Pastrarea
colaboratorilor si a partenerilor
de afaceri este astfel realizata.

Prin mediere se pot obtine cres-

teri de profit, o rezolvare rapida a

conflictelor, reducerea costurilor,

nu este impusa nici o solutie, ho-
tarare, se detine controlul asupra
deciziei, toate partile cistiga.
Medierea ofera posibilitatea
rezolvarii in timp scurt a conflicte-
lor, a deciziei care este favorabila
pentru ambele parti transformin
situatia intr-o noua oportunitate.
Rolul mediatorului nu este de a
determina drepturile sau nedrep-
tatile situatiei, nici sa pronunte
rezultatul.Partile participa volun-

tar si isi dau consimtamintul in

mod liber de a participa si a ra-

mane pana la final in procesul de
mediere.

MEDIERFA  COMERCIAIA

poate interveni atat in faza extra- :

procesuala (inaintea declansarii
unui proces in fata instantelor de

judecatd) dar si in etapa procesu-

ald, dupa ce s-au formulat cereri
de chemare in judecatd, apeluri
sau recursuri.

MEDIEREA IN ETAPA EXTRA-

PROCESUALA:

¢ insituatia in care se finalizeazd
prin ajungerea la o intelegere,
procedura medierii are putere
de lege intre parti.

o intelegerea exprimatd printr- :
un acord scris poate fi auten- :

tificata la notar, iar in masura
in care contine o creantd certd,
lichida si exigibild acest acord

autentificat constituie titlu exe- :

cutoriu.
o clauzele acordului de mediere

se pot insera si tntr-un act adi- :
tional la contractul incheiat fn- :

tre parti si asupra cdruia exista
diferende.

e in situatia In care acordul nu
a fost autentificat, dar ulterior
semnarii acordului acesta nu a

fost respectat de catre una din- :
tre parti, iar cealaltd parte inte- ;

lege si se foloseascd de acord
in instantd, acordul recunoscut
de catre cealalta parte, in fata

instantei, are aceeasi fortd pro- :

bantd ca si acordul autentificat

de citre notar, si prin tncuviin-
tarea pronuntatd de citre in- :

stanta de judecatd, devine, de
asemenea, titlu executoriu.

MEDIEREA IN ETAPA PROCE-
UALA:

o priveste acele situatii In care
litigiul a fost deja inaintat spre
judecata instantelor.

® poate interveni oricand in cur-

sul judecitii.
o dacd partile se infatiseazd la

ziua fixatd pentru judecatd, ce-

rerea pentru darea hotararii va
putea fi primitd, chiar de catre
un singur judecdtor, urmand
ca hotdrérea care consfinteste
acordul/intelegerea lor, sd fie
datd Tn sedintd.

o dacd partile se infatiseaza intr- :

o altd zi, instanta va putea da

hotararea in camera de consi-

liu.

¢ pentru incercarea de solutio- -

nare a litigiilor comerciale prin
mediere, partile pot solicita

instantelor de judecata acorda- :

rea unui termen de suspendare
a procesului pentru o perioada
de maxim 3 luni.

o in cazul in care se ajunge la
un acord cu privire la litigiul
respectiv, partea poate solicita

o Interpretation of contractual
clauses;

o Termination or rescission of
contracts;

o Commercial claims arising
from failure or delay in per-
forming contracts;

o Conlflicts between different sec-
tions of an enterprise;

o Conflicts between employees,
employers and employees, etc.;

o Any conflict situation generated
in carrying out commercial con-
tracts;

o Conflicts arose between the
partner companies, conflicts
within them and the conflict
between legal entities and indi-
viduals (as consumers, provid-
ers, etc.);

o Commercial contracts in pro-

gress, but also contracts al-

ready executed but determined
certain disagreements;

Orders for payment;

Claims;

Grants;

Obligation to do;

Decisions of imputation;

Termination of labor contract.

Mediation helps to establish

and maintain commercial rela-

tionships based on trust and mu-
tual respect, generating strong
cooperation relations. More than
this, mediation strengthens trust
between trading partners, know-
ing that business relationships
are built on mutual trust of trade
partners. New business can be
created by establishing clear
principles, responsibilities, goals
and future objectives. Through
commercial mediation, the rela-
tions between existing business
partners are kept and thus there
are new perspectives for initiating
new business partnerships. Com-
mercial relations are seriously in-
jured if a litigation between them
is pending in court, thus affecting
the existing trade relations. Com-
mercial mediation is the solution
to overcome these blockages.

Keeping collaborators and busi-

ness partners is thus achieved.

Through mediation, there can be

achieved profit growth, a quick

resolution of conflicts, reduction
of costs, no solution is imposed,
all parties win.

Mediation offers the possibility
for conflict resolution in a short
time, a decision that is favorable
for both sides transforms the
situation into a new opportunity.

Mediator’s role is not to deter-
mine the rights or wrongs of the
situation, nor pronounce a result.
Parties participate voluntarily
and give their consent to partici-
pate freely and remain until the
end in the mediation process.

The terms of the mediation
agreement can also be inserted

and in an addendum to the con-
tract between the parties and over
which there is a dispute.

COMMERCIAL MEDIATION
may occur both in the extra trial
phase (before the start of a trial
in court) and in trial stage, after
subpoenas or appeals already oc-
curred.

MEDIATION IN EXTRA TRIAL

STAGE:

o If it ends by reaching agree-
ment, the mediation procedure
has the force of law between
the parties.

o The accord expressed through
a written agreement can be
notarized, and if it contains a
clear, liquid and exigible claim,
this authenticated Agreement
will be enforceable.

o The terms of the mediation
agreement can be inserted in
an addendum to the contract
between the parties and for
which there is dispute.

o If the agreement has not been
authenticated, but after sign-
ing the agreement it was not
respected by either party, while
the other intends to use the
agreement in court, the agree-
ment recognized by the other
party, in front of the court has,
the same evidential value as
the agreement authenticated
by the notary, and through the
consent given by the court, it
also becomes enforceable.

MEDIATION IN TRIAL STAGE

o It concerns those situations
where the dispute has been
submitted to the court already.

o It can occur anytime during the
trial.

o If the parties come the day set-
tled for hearing, the request for
delivery of the judgment will be
received, even by a single judge,
while the ruling that confirms
their agreement will be given at
the hearing.

o If the parties come in another
day, the court may give the
judgment in the council ses-
sion.

e To attempt to resolve commer-
cial disputes through media-
tion, the parties may request
the court to grant a suspension
within the trial for a maximum
of 3 months.

o If an agreement is reached on
the dispute, the party may de-
mand repayment of stamp duty.
Both in extra trial and during

the trial stage and THROUGHOUT

THE MEDIATION PROCEEDINGS,

PERIODS OF LIMITATION ARE SUS-

PENDED.

Suspension of limitation peri-
od begins from the date of signing
the mediation contracts and oper-
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restituirea taxei de timbru.

Atat in etapa extra procesu-
ald cat si in cea procesuald, PE
TOT PARCURSUL DESFASURARII
PROCEDURILOR DE MEDIERE,
TERMENELE DE PRESCRIPTIE SE
SUSPENDAA.

Suspendarea termenului de
prescriptie Tneepe sd curgd de la
data semndrii contractului de me-
diere si opereazd indiferent dacé
medierea s-a finalizat cu un acord
sau nu.

MEDIEREA nu trebuie con-
fundati cu arbitrajul. Medierea
este In fapt o negociere asistata si
facilitatd de catre o persoand im-
partiald si neutrd, in conditii de
confidentialitate, care are drept
scop incheierea unui acord care
sa satisfacd toate partile aflate in
conflict.

MEDIEREA CONFLICTELOR iN
AFACERI

REGLEMENTARE IN ROMA-
NIA

Medierea se adreseaza oricarui
tip de conflict care poate fi solu-
tionat prin aceasta modalitate
alternativa de dezamorsare a con-
flictului.

Unele tipuri de mediere sunt
exemplificate in Legea 192/2000,
altele nu. Legiuitorul roman in-
troduce in legea medierii dispozi-
tii speciale cu privire la medierea
in dreptul civil, dreptul penal si
dreptul familiei dar nu si in pri-
vinta dreptului comercial. Art. 2,
alin 5 din Legea 192/2006: ,In ori-
ce conventie ce priveste drepturi
asupra carora partile pot dispune,
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acestea pot introduce o clauza de
mediere, a carei valabilitate este

independenta de validitatea con-

tractului din care face parte.”

DE CE FUNCTIONEAZA
MEDIEREA?

e Este un proces asistat si struc- *

turat de negociere orientat pe
necesitatile partilor

® Este o procedura privata

o Partile au timp pentru a discuta
despre tot ceea ce este relevant
pentru ele

e Mediatorul este o persoana au- -
torizata, cu pregatire speciala, :

apta sa faciliteze comunicarea
dintre parti cu scopul de a le

ajuta sa gaseasca solutii dura- :

bile si eficiente

CONCLUZII
o mediul de afaceri european si
cel american au adoptat fara

rezerve medierea ca modalita- :

te de stingere a diferendelor
comerciale, fiind o chestiune
de timp pana ce acest lucru se
va deveni o ,moda” in sectorul
privat si public din Romania

® negocierea este specifica me- :

diului de afaceri, iar medierea
este in fapt o negociere asistata
si coordonata de catre un tert

neutru, impartial si fara pu- :

tere de decizie, care foloseste
anumite proceduri, tehnici si
calitati pentru a ajuta partile sa

rezolve diferendul prin ajunge-

rea la o intelegere comuna

o costurile pe care le implica o
astfel de mediere sunt foarte
reduse in comparatie cu cele
ocazionate de calea litigioasa

www.wine-distribution.ro

ates no matter if the mediation
resulted in an agreement or not.

Mediation cannot be mis-
taken for arbitration. Mediation
is actually a negotiation assisted
and facilitated by an impartial
and neutral person, in confidence,
which aims at reaching an agree-
ment that satisfies all the conflict-
ing parties.

MEDIATION OF CONFLICTS IN
BUSINESS

REGULATION IN ROMANIA
Mediation addresses all types
of conflict that can be solved by
this alternative means of defus-
ing the conflict.
Some types of mediation are
exemplified in Law 192/2006,

some not. Romanian legislator in-

troduces in mediation law special
provisions concerning mediation
in civil, criminal and family law
but not in commercial law. Article
2, paragraph 5 of Law 192/2006:

: ,In any convention regarding

rights upon which parties decide,
they can enter a mediation clause,
whose validity is independent
of the validity of the contract to
which it belongs”.

WHY DOES MEDIATION

WORK?

o it is a structured and assisted
negotiation process oriented
on needs of parties;

o itis a private procedure;

o parties have time to discuss
what is relevant to them;

o the mediator is an authorized
person with special training,

WINE
DISTRIBUTION

LA QUALITE VIENT DU PROFESSIONNALISME,

LE SERVICE VIENT DU COEUR.

CALITATEA PROVINE DIN PROFESIONALISM
IAR SERVICIUL DIN SUFLET.

able to facilitate communica-
tion between parties in order to
help them find sustainable and
efficient solutions.

CONCLUSIONS

o European and the U.S. busi-
ness environment have unre-
servedly adopted mediation as
a way of stopping commercial
disputes, and it is a matter of
time before this will become a

»fashion” in private and public
sector in Romania;

o Negotiation is specific to busi-
ness and mediation is in fact a
negotiation assisted and coor-
dinated by a neutral third party,
impartial and without power
of decision, who uses certain
procedures, techniques and
qualities to help the parties set-
tle their dispute by reaching a
mutual understanding;

® Costs involved in such media-
tion are very low compared to
those incurred by litigation
and there are many other rea-
sons to support the decision if,
when, how and why we should
turn to a mediator.

Buropean Charter for Small
Enterprises was adopted by EU
member states on June 13, 2000,
in the General Affairs Council, as
a consequence of recognition, by
governments in each state, of the
importance that small enterpris-
es have in the European economy.

Subsequently, the Charter was
accepted by the European Coun-
cil in Fereira from 19 to 20 June
2000, considered a key document
of company policy, which is part of

15
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si exista numeroase alte motive

in sprijinul deciziei daca, cand,

cum si de ce sa apelam la un
mediator.

Carta Europeana pentru Intre-
prinderile Mici a fost adoptata de
tarile membre ale UE pe 13 iunie
2000, in cadrul Consiliului Gene-
ral al Afacerilor, ca o consecinta a
recunoasterii, de catre guvernele
din fiecare stat, a importantei pe
care o au intreprinderile mici in
economia europeana.

Ulterior, Carta a fost acceptata
de Consiliul European de la Fe-
reira din 19-20 iunie 2000, fiind
considerata un document-cheie al
politicii intreprinderii, care face
parte din acquis-ul european in
domeniu.

Reprezentantii Comisiei Euro-
pene considera ca, prin adopta-
rea acestei Carte de catre statele
candidate la aderarea la UE, aces-
tea isi vor putea adapta politica
pentru sectorul intreprinderilor
mici la prevederile si practicile
europene, urmand sa participe
efectiv la elaborarea rapoartelor
si schimburilor

Romania a aderat la Carta Eu-
ropeand pentru Intreprinderi
Mici, la reuniunea organizata de
Comisia Europeand la Maribor, in
anul 2002. Ulterior, Carta a fost
adoptatd tn Romdnia, prin H.G.
nr. 656/2002 privind acceptarea
Cartei Europene pentru

Intreprinderi Mici, rolul de coor- -
donator national revenind organu- -
lui guvernamental cu responsabi- :

litate in domeniul Intreprinderilor
Mici si Mijlocii. In conformitate cu
prevederile hotararii de guvern, a
fost creat grupul de lucru pentru
implementarea CEIM in Roménia,
care a luat parte la procesul de

initiere, implementare, monitori- :

zare a masurilor aplicate, precum
si pentru raportarea la Comisia
Europeand de experienta care se
realizeaza in acest domeniu. In

prezent, Ministerul Intreprinde- :
: bor in 2002. Subsequently, the

rilor Mici si Mijlocii, Comertului
si Mediului de Afa- -
ceri, in calitate de i

coordonator natio-
nal, asigura partici-
parea la exercitiul
anual al schimbu-
rilor de bune prac-
tici, in cele zece |
directii de actiune |
ale Cartei, prin
relatia cu coordo-
natorul european
de la Directoratul
General  pentru
Intreprinderi  si
Industrie, Comisia
Europeand. [ ]

DANA BEATRICE
MIHAIACHE
Mediator
autorizat

DE CE MEDIEREA?

xista o multitudine de argu-
E mente care fac procedura

medierii cea mai eficienta si
sigura solutie de rezolvare a con-
flictelor.

Stim cu totii ca sistemul ju-
diciar roman, in ultimii ani, a
cunoscut evolutii si transformari
importante, consolidandu-si ro-
lul in cadrul celorlalte puteri ale
statului.

Procesul de reformé a culminat
cu adoptarea noilor coduri care
vor aseza intreaga societate si jus-
titia pe noi baze, cat mai aproape
de cetatean si de nevoile [ui.

Consolidarea institutiei medi-
erii este unul dintre obiectivele
asumate, tinandu-se cont de fap-
tul cd importanta medierii, ca
alternativa la procesul in instan-
td, depaseste granitele create de
nevoile sistemului judiciar.

Stabilirea acestui obiectiv a
pornit de la necesitatea degre-
virii instantelor de numeroase
cauze - primd tintd a aplicarii
medierii, dar si de la importanta
rolului social si educativ al aces-
tei institutii.

Tinand cont de faptul c& mijloa- :

cele traditionale de solutionare a
conflictelor au devenitinsuficiente

si greu de parcurs, de faptul ¢4 in-

stantele au pe rol un numar mare

de dosare a caror solutionare fi- :

nald se poate prelungi pe durata
unor ani de zile, iar pronuntarea

unei sentinte poate duce la agra- :

varea disputelor dintre parti si nu

la diminuarea acestora, se impu- -

ne aplicarea unor solutii concrete,
alternative la justitie, atat pentru
reducerea costurilor economice si
sociale pe care le presupune un
proces, cat si pentru reducerea
stresului generat de sedintele de
judecatd sau de imposibilitatea
de a prevedea rezultatul.

Sunt convinsa ca cel putin noi,

mediatorii, consideram procedu- :

ra medierii unul dintre cele mai
bune instrumente in rezolvarea
litigiilor .

CONFIDENTIALITATEA!

Sedintele de mediere se desfa-
soara in conditii de stricta confi- :

dentialitate.
Unul din avantajele principale

the European acquis in the field.
Representatives of the Europe-
an Commission believe that if the
candidate countries for EU mem-
bership adopting this Charter,
they will be able to adapt their
policy for the small enterprises
sector to European provisions
and practices, planning to par-
ticipate effectively in elaboration
of reports and exchanges. Ro-
mania has joined the European
Charter for Small Enterprises,
at the meeting organized by the
European Commission in Mari-

Charter was adopted in Romania,
through GD no. 656/2002 on the
acceptance of the European Char-
ter for Small Enterprises, the role
of national coordinator being as-
signed to the government body
with responsibility in SMEs area.
In accordance with the stipula-
tions of the government decision,
an working group was created
to implement ECSE in Romania,
which took part in the initiation,
implementation, monitoring of
measures applied, as well as in
reporting to the European Com-
mission. Currently, the Ministry

of Small and Me-
dium  Enterprises,
Commerce and Busi-
ness Environment,
as the national coor-
dinator, ensures the
participation in the
annual exchange of
best practices in the
ten areas covered by
the Charter, through
the relationship with
the European from
the Directorate Gen-
eral for Enterprise
and Industry, Euro-
pean Commission. m

DANA BEATRICE
MIHAIACHE
Authorized
mediator

here are plenty of argu-
T ments that make mediation

the most effective and safe
solution to resolve conflicts.

We all know the Romanian
judicial system in recent years
has experienced developments
and important transformations,
strengthening its role among the
other powers of state.

The reform process culminated
in the adoption of new codes that
will put the whole society and jus-
tice on new bases, closer to the
citizen and his needs.

The consolidation of mediation
is one of the objectives assumed,

taking into account that the im-
portance of mediation, as an al-

ternative to court, goes beyond
the needs of the judiciary.

Setting this goal started from
necessity to relieve the courts of

many cases - first target in apply-

ing mediation, but also from the

importance of social and educa-

tional role of this institution.
Considering that traditional

means of conflict resolution have

become scarce and hard to use,

that courts have a large number
of pending cases whose final set-
tlement may be extended over
years and ruling a sentence may
lead to increased disputes be-
tween parties instead of dimin-
ishing them, there is need for
concrete solutions, alternatives
to court, both to reduce economic
and social costs involved by a
court trial and to reduce stress
caused by court proceedings or
inability to predict the outcome.
I am convinced that at least us,
the mediators, think mediation is
one of the best tools in resolving
disputes.

CONFIDENTIALITY!

Mediation sessions are con-
ducted under strict confidential-
1ty.
One of the main advantages of
mediation is that its sessions are
not public, they provide privacy
and do not prejudice the parties.

The mediator is bound by law
not to disclose information re-
ceived from the parties during
the sessions.
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ale medierii este faptul ca sedin-
tele de mediere nu sunt publice,
ele asigura confidentialitatea si
nu adue prejudicii partilor.

Mediatorul este obligat prin
lege, sa nu divulge informatii
aflate de la parti in cursul derula-
rii sedintelor.

Probabil ca sunt foarte putini
oameni de afaceri care isi doresc
ca numele lor sau al companiei pe
care o conduc sa fie implicat in-
tr-un conflict, chiar daca asta in-
seamna doar un dosar in instanta.

Prin procedura medierii, aces-
te aspecte sunt evitate, prin faptul
ca mediatorul nu va putea nicio-
data sa divulge numele persoa-
nelor sau al companiilor care au
apelat la serviciile sale.

Mai mult decat atat calitatea
de mediator primeaza celei de
martor, adica, presupunand ca
mediatorul este chemat in calita-
te de martor de catre instanta de
judecata el nu va putea sa divulge
niciunul din aspectele discutate
in cadrul procedurii-de-mediere.

Fata de publicitatea sedintelor
de judecata, expuse publicului
larg si mass-mediei, in mediere,
informatiile legate de un compor-
tament gresit in afaceri, secrete
profesionale, persoane publice,
comportamente abuzive in fami-
lie, detalii imorale, toate acestea
raman confidentiale.

TIMPUL INSEAMNA BANI!

Medierea nu ne rapeste timp,
medierea este rapida si eficienta.

Este o realitate ca instantele
din Romania, sunt supraaglome-
rate, iar un proces stim cu sigu-
ranta cand incepe, dar in nici un
caz cand se termina.

Astfel te poti trezi ca au tre-
cut uneori chiar ani si inca mai
trebuie depuse la dosar o gra-
mada de documente sau mai tre-
buie audiat cine stie ce martor.
Ar trebui sa ne imaginam cat de
mult am economisi timpul nostru
daca am apela la mediere.

Mediatorul aduce la masa me-
dierii partile din litigiu,atunci
cand acestia doresc si se inteleg
cu privire la data si ora desfasu-
rarii sedintei,eliminand stresul
si agitatia zilelor petrecute intr-o
sala de judecata .

Peste 80% din cazurile supuse
medierii ajung la solutionare intr-
0 singura zi.

BANII' AVANTAJELE FINANCI-
ARE ALE MEDIERIL.

Orice persoana care este im-
plicata intr-un proces cunoaste
faptul ca taxele de timbru nu sunt
deloc modice si asta cu atat mai
mult, pentru persoanele juridice
pentru care taxele de timbru, nu
de putine ori,se ridica la sume
foarte mari. Daca exista un proces

in instanta, iar partile apeleaza la
un mediator si de comun acord

gasesc o solutie prin care sa stin- :

ga conflictul dintre ele, odata cu
pronuntarea hotararii, instanta

va dispune, la cererea partii inte- :

resate, restituirea taxei judiciare

de timbru, platita pentru investi-

rea acesteia, cu exceptia cazurilor

in care conflictul solutionat pe ca- :
lea medierii este legat de transfe- -
rul dreptului de proprietate, con- :

stituirea altui drept real asupra
unui bun imobil, partaje si cauze
succesorale.

Este foarte adevarat ca va tre-
bui suportat onorariul mediato- -

rului, insa comparativ cu taxele
de timbru onorariul este modic
si poate fi achitat prin intelegere
de catre partile aflate in conflict in
cote egale.

MEDIEREA INTRETINE
RELATII DE AFACERI!
SOLUTIA DISPUTEI APARTINE
DOAR CELOR IMPLICATI!

Nu stiu care din avantajele
medierii sunt mai importante
sau mai putin importante, insa

un lucru este sigur, prin medi- :

ere se pot rezolva conflicte si
se pot pastra bunele relatii cu
partenii, clientii si furnizorii.
Atunci cand vorbim despre un
proces, oricat de buna ar fi fost
colaborarea cu un partener pana
la momentul conflictului, dupa
luni sau ani petrecuti in instanta,
relatiile se deterioreaza.

Pastrarea relatiilor dintre parti
se dovedeste foarte importanta in
cauzele comerciale (relatiile de
afaceri), in conflictele de munca
(angajati, angajatori).

Prin procedura medierii re- :

latiile de colaborare vor merge
mai departe intrucat fiecare

dintre parti si-a satisfacut inte-

resul din acea situatie, si nu ne

referim la a face vre-un compro- :

mis “lasa unul, lasa si celalalt”,
¢i pur si simplu partile reusesc
sa vada care e problema si care
este solutia care le poate oferi
avantaje maxime amandurora.
In instanta de judecata, o parte
castiga si o parte pierde, desi
sunt cazuri cdnd instanta nu da
dreptate nici uneia dintre parti,

neexistand astfel nici un castiga- :
tor. In oricare dintre cazuri, rela- :

tiile dintre parti, deja deteriorate,

sunt distruse, terenul fiind pro-

pice aparitiei unor noi conflicte.
In mediere, intelegerea apartine
partilor, care castiga intotdeauna,

rezolvand disputa pe cale amia-
bila. Aceasta situatie creaza pre- :

misele reluarii relatiilor dintre
parti, existente inaintea inceperii
conflictului.
Mediatorul nu este judecator,
deci nu judeca nimic si pe nimeni.
Mediatorul asculta ceea ce

Probably very few business
people want their names or the
name of the company they man-
age to be involved in a conflict,
even if it's just a case in court.

Through mediation, these is-
sues are avoided, as the media-
tor can never reveal the names of
persons or companies that have
resorted to him/her services.

Moreover, the quality as me-
diator outweighs the witness one,
ie, assuming that the mediator is
called as a witness by the court,
he/she could not reveal any of the
issues discussed in the mediation
proceedings.

Unlike the publicity incurred by
a court hearings, exposed to the
public and the media, in media-
tion, data about a wrong behavior
in business, professional secrets,
public people, family misconduct,
immoral details, all these remain
confidential.

TIME IS MONEY!

Mediation does not take away
our time, mediation is fast and
efficient!

Itis a fact that the courts of Ro-
mania are overcrowded, and we
know for sure when a trial starts,
but in any case we don’t know
when it ends.

Thus you may find that some-
times even years have passed and
still a lot of documents need to
be added to the file or who knows
what witness needs to be heard.

We should think at how much
time we save if we resort to media-
tion.

The mediator brings the parties
in dispute together at the same ta-
ble, when they wish and get along
with the date and time of meeting,
eliminating the stress and stir of
days spent in the courtroom.

Over 80% of cases subject to
mediation reach settlement in
one day.

MONEY! THE FINANCIAL
ADVANTAGES OF MEDIATION.

Any person who is involved in
a trial knows that stamp duties
are not modest and even more for
legal entities, for which stamp du-
ties, quite often, reach very high
amounts of money.

If there is a trial in court and
the parties resort to a media-
tor and jointly find a solution to
extinguish the conflict between
them, with the ruling, the court
shall order, at the request of the
interested party, the return of
the judicial stamp duty, paid for
its investment, except the cases
where the conflict settled by me-
diation is related to the transfer
of ownership, setting up another
real right on immovable property,
partition and inheritance cases.

It is very true that a mediator’s
fee will be needed, but compared
to the stamp duty, the mediator’s
fee is modest and can be paid by
the parties to the dispute in equal
shares, by agreement.

MEDIATION PRESERVES
BUSINESS RELATIONS! THE
SOLUTION TO THE DISPUTE
BELONGS ONLY TO THOSE
INVOLVED!

I do not know what advantages
of mediation are more or less im-
portant, but one thing is certain,
mediation can resolve conflicts
and can keep good relations with
partners, customers and suppli-
ers.

When we talk about a trial in
court, no matter how good the
collaboration with a partner was
until the conflict, after months or
years in court, relations do dete-
riorate.

Maintaining relationships be-
tween the parties proves to be
very important in commercial
cases (business relationships), in
labor conflicts (employees, em-
ployers).

Through mediation, the col-
laborative relationship will move
forward as each party has satis-
fied the interest in that particular
situation, and I don’t talk about
making a compromise ,one party
gives up something, other some-
thing else ,, but simply the par-
ties manage to see what is their
true problem and what is the so-
lution that can provide maximum
benefit to both.

In court, some win and some
lose, although there are cases
when the court does not give
justice to any party, so there is
no winner. In any case, relations
between the parties, already dam-
aged, are destroyed, and new con-
flicts will probably emergence.

In mediation, the agreement
belongs to the parties, who al-
ways win, resolving disputes ami-
cably. This situation creates the
premises for resuming relations
between the parties, existing be-
fore the start of the conflict.

The mediator is not a judge, so
he/she does not judge anything
and anyone.

The mediator listen to what
the parties have to say, is impar-
tial, neutral and using special-
ized techniques, he/she assists
the parties for a better commu-
nication and conflict resolution.
With his/her support, the parties
find the best solutions for them,
in order to gain as much as pos-
sible from the conflict they are
involved in.

As mediation procedure takes
place outside the courtrooms, it
is less formal, without many rules

17
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partile au de spus, este impartial,
neutru si cu ajutorul tehnicilor de
specialitate sprijina partile in ve-
derea unei mai bune comunicari
si a solutionarii conflictulu.

Cu sprijinul acestuia partile
gasesc solutiile cele mai bune
pentru ele, astfel incat sa castige
cat mai mult din conflictul in care
sunt implicati.

Procedura de mediere, des-
fasurandu-se in afara salilor de
judecata, cadrul este mai putin
oficial, fara multe reguli si im-
puneri facute de catre o terta
persoana sau de catre lege, fara
constrangeri si sanctiuni pentru
nerespectarea acestora.

Rezultatul unei medieri de
succes se materializeaza intr-un
acord acceptabil pentru toate par-
tile implicate.

0 hotdrdre a Instantei Jude-

catoresti este impusd partilor si
nu ar putea fi acceptabila pentru
oricine.

Semnarea actului de mediere
prin care pdrtile sunt de acord cu

cele stabilite, este mult mai proba- :

bil sd poata péstra relatiile dintre

parti si permite acestora sd con-

lucreze mai eficient decat dupd o
asa zisa.luptd.in.sala.de.judecati.

Deci, e bine sa retinem ca medie- :
rea este tehnica ce ne impartases- :

te arta impacarii , este legea de

aur pe care se bazeaza intelege- :

rea sau acordul.
Medierea poate nu este chiar

solutia sau antidotul tuturor con- *
flictelor noastre, insa la acest mo- :

ment consider ca, medierea este

cea mai buna solutie pentru rezol- *

varea oricarui tip de conflict. ~ m
LIDIA FRUNZA
Mediator

ROLUL MEDIATORULUI

olul mediatorului constd in
R asigurarea conditiilor fizice

si psihologice pentru ini-
tierea si facilitarea unui proces
structurat de comunicare si ne-
gociere intre partile implicate in
disputd cu scopul realizdrii unui
acord de vointd bazat pe intere-
sele si necesititile acestora, in
conditii de neutralitate, confiden-
tialitate si impartialiate. Mediato-
rul este o persoand specializatd
care isi foloseste cunostintele si
abilitatile pentru a interveni Intr-
o situatie conflictuald cu scopul
rezolvarii acesteia.

Pentru a-si putea indeplini ro-
lul, un bun mediator face urma-
toarele:
¢ ascultd partile pentru a identi-

fica natura disputelor si proble-

melor pe care acestea doresc sa
le rezolve

o decide daca disputa se poate
rezolva prin mediere

o decide dacd se simte competent
pentru a interveni ca mediator
(sau prin comediere) in respec-
tiva disputa
o prezintd partilor avantajele uti-
lizarii medierii in general dar si
prin raportare specificd la na-
tura si particularitatile situatiei
de fapt

® negociazd contractul de medi-
ere si onorariul cuvenit media-
torului avind in vedere comple-
xitatea cazului si numdrul de
pdrti precum si experienta si
nivelul sau de competenta

® pregiteste temeinic procesul
de mediere prin identificarea
si explorarea acelor elemente
specifice cazului de a céror
cunoastere prealabila depinde
succesul medierii

.............................

o foloseste tehnici variate pentru
a interactiona cu partile si le

ajutd pe acestea sd ajungd sin- -

gure la o intelegere

o ajutd pérgﬂe sd-si controleze
sentimentele si emotiile astfel
incat sd poatd face pasi spre
intelegere

o ajutd partile sa inteleagd si sa
simplifice neintelegerile dintre

ele

o ajutd partile sd géseascd opti-

uni pentru rezolvarea disputei
e ajutd partile sd vada aspectele

nepldcute in cazul unei neinte- :

legeri

riscul de a pierde

riscul de a nu céstiga suficient
costurile procesului
intarzierea rezolvarii

stres emolional

tru rezolvare

tul

ajutd pdrtile sa negocieze pen- :

o ajutd pdrtile sd retind rezulta- :

imposed by any third party or by
law, without constraints and pen-
alties for their infringement.

The result of a successful medi-
ation is materialized in an agree-

Y.

ENTRELOR [J
()

DIN ROMANIA
ESIONISTI

ment acceptable to all parties.

A court decision is imposed on
the parties and may not be accept-
able to everyone.

Signing the mediation agree-
ment whereby the parties agree
to what they have settled, is more
likely to keep relations between
the parties and allow them work
more effectively than a so-called
fight in the courtroom.

So, it's good to remember that
mediation is the technique that
shares the art of reconciliation,
it is the gold law on which under-
standing or agreement is based.

Mediation may not be the solu-
tion or antidote to all our conflicts,
but at this point, I think that me-
diation is the best way to solve
any kind of conflict. 3

LIDIA FRUNZA
Mediator

THE MEDIATOR’S ROLE

.............................

mediator’s roleis to ensure
A physical and psychological

conditions to initiate and
facilitate a structured communi-
cation and negotiation process,
between parties involved in a
dispute in order to achieve an
agreement based on their inter-
ests and needs, in conditions of
neutrality, confidentiality and im-

L P T

.............................

(or co-mediator) in that dispute
® presents to the parties the ad-
vantages of mediation in gen-
eral and with strict reference to
the nature and particularities
of that specific dispute
® negotiates  the  mediation
contract and fee owed to the
mediator, in relation with the
complexity of the case and the
» number of parties, as
well as the experience
| and level of compe-
| tence
o prepares
thoroughly the media-
tion process by iden-
| tifying and exploring
those elements specific
| to the case, the success
of mediation really de-
pending on this
° uses various
techniques to interact
with the parties and
helps them reach an
agreement themselves.
° helps  the
parties to control their
feelings and emotions

97

partiality. The mediator is a spe-

cialized person who uses his/her

knowledge and skills to intervene
in a conflict situation with a view
to resolving it.

In order to perform his/her
role, a good mediator does the
following:

e listens to parties to identify the
nature of disputes and prob-
lems they wish to solve

o decides if the dispute can be
resolved by mediation

o decides whether he/she feels
competent to act as mediator

so that they can take
steps to an agreement

® helps the parties understand
and simplify the misunder-
standings between them

® helps parties find options to
settle the dispute

o helps the parties see the un-

pleasant aspects of a disagree-

ment

risk of losing

risk of not earning enough

costs incurred

delay resolution

emotional stress

helps the parties negotiate a



medierea, tehnica si arta » iulie 2012

o urmadreste atingerea unui grad
ridicat de satisfactie al partici-
pantilor la procesul de mediere
cu scopul dezvoltarii de clien-
teld

o isi prezintd si promoveaza
imaginea profesionald in mod
onest si colegial

o isi imbundtdteste permanent
nivelul de cunostinte, urma-
rind dezvoltarea capacitatilor
sale profesionale

® este preocupat in permanenta
de autocunoastere si isi insu-
seste atitudinea profesionala
specificd medierii in familie si
societate

IN GENERAL UN MEDIATOR

EFICIENT NU FACE URMA-

TOARELE:

¢ sd decidd tn numele partilor

® i judece rdsplata disputei

¢ si oblige partile sa-si rezolve
disputa

¢ sd ameninte sau sd intimideze
pe cineva

0 sd mintd

¢ si divulge confidente

IN GENERAL UN MEDIATOR
EFICIENT POSEDA URMA-
TOARELE CALITATI:

o Integritate

o Autocunoastere

¢ Independentd

o Punctualitate

Onestitate
Atitudine pozitivi
Politete

Rabdare

Bun ascultator
Sinceritate
Disponibilitate
Tact

Diplomatie
Atentie

Respect

Bun comunicator
Bun manager
Atitudine pozitivd
Curiozitate
Optimism
Intelepciune
Inteligenta
Sensibilitate
Flexibilitate
Optimism
Creativitate
Perseverent(d
Convingere
Generozitate
Initiativa
Meticulozitate
Intuitie
Autocontrol

Simt estetic
Ordine

Loialitate
Eficientd

Buni dispozitie =

LILIANA ELENA ALDEA
Mediator

MEDIEREA IN MATERIA
PROTECTIEI CONSUMATORULUI

.................. Lirreaneans

rotectia ~ consumatorului
P este unul din cele mai in-

dicate domenii de aplica-
bilitate a medierii, de multe ori,
valoarea obiectului cauzei supuse
judecdtii fiind neinsemnat in ra-
port cu cheltuielile pe care trebu-
ie si le efectueze sistemul judiciar,
dar si partile, avand in vedere le-
gislatia existenta la care se adau-
gi cheltuieli privind asigurarea
reprezentarii.

Dacd am privi modul de solu-
tionare al cauzelor din domeniul
protectiei consumatorilor in spa-
tiul european, toate litigiile civile
trebuie supuse medierii .

Doar in FINIANDA, prin Legea
663/2005, se considerd ca nu toa-
te litigiile civile trebuie supuse
medierii. Astfel ca, litigiile privind
protectia consumatorilor sunt so-
lutionate de cétre un consilier in
materie de protectia consumato-
rilor si de catre Consiliul pentru
Reclamatiile Consumatorilor. Dar,
se considerd la nivel european, ca
nu ar fi impartiali daca este un or-
ganism al statului de multe ori, fi-
ind parti inclusiv societati comer-

ciale sau autoritati ale statului.
Astfel ca, In materia protectia
consumatorului, daca partile nu

reusesc sd ajungd la o intelegere,

medierea (materie comerciald)
trebuie sd reprezinte parte a
procesului judiciar, asa cum se
intdmpla Tn Portugalia la nivelul
Julgados de Paz (Curtilor de Pace)

Prin ORDONANTA Nr. 21 din
21 august 1992 *** Republicata

privind protectia consumatori-
lor, este previzut faptul ca statul, -
prin mijloacele prevazute de lege, :

protejeazd cetatenii in calitatea

lor de consumatori, asigurand ca- *

drul necesar accesului netngradit
la produse si servicii, informdrii

lor complete despre caracteris- -
ticile esentiale ale acestora, apa- :

rdrii si asigurdrii drepturilor si

intereselor legitime ale persoane- *

lor fizice impotriva unor practici
incorecte, participarii acestora la

fundamentarea si luarea decizii-

lor ce 1i intereseazd in calitate de
consumatori.

Asa cum cadrul legal prevede, :
principalele drepturi ale consu- :

matorilor sunt:

settlement

o helps the parties hold on to the
result

o focuses on achieving a high de-
gree of satisfaction for partici-
pants in the mediation process
in order to gain more clients

o presents and promotes his/her
professional image honestly
and collegially

o continuously improves level
of knowledge, pursuing the
development of professional
capacities

o is concerned with self-knowl-
edge and assumes the profes-
sional attitude specific to me-
diation in family and society.

GENERALLY, AN EFFICIENT

MEDIATOR DOES NOT DO

THE FOLLOWING:

o decide for the parties

® judge the award of the dispute

o oblige the parties solve their
dispute

o threaten or intimidate some-
one

o lie

o reveal confident information.

GENERALLY, AN EFFICIENT
MEDIATOR HAS THE FOL-
LOWING QUALITIES:

o Integrity

o Self-knowledge

o Independence

o Punctuality
® Honesty

® Positive attitude
o Politeness
® Patience

® Good listening
o Sincerity

o Availability
o Tact

o Diplomacy
o Attention

® Respect

® Good communicator
® Good manager
o Curiosity

o (Optimism
o Wisdom

o Intelligence
o Sensibility

o Flexibility

o (Optimism

o (reativity

® Perseverance

o Convincement

® Generosity

o Initiative

o Meticulosity

o [ntuition

o Self-control

o Esthetic sense

o Order

o Toyalty

o Efficiency

o Good spirit. n

LILIANA ELENA ALDEA
Mediator

MEDIATION IN CONSUMER
PROTECTION MATTERS

onsumer protection is one
C of the most suitable areas

of application for mediation,
often the value of the case pending
before the judge being insignifi-
cant in relation to the costs made
by the judicial system and parties,
considering the existing legisla-
tion, plus expenses on ensuring
representation.

If we look at how the consumer
protection cases are tackled in Eu-
rope, all civil disputes should be sub-
ject to mediation. Only Finland, by
Law 663/2005, considers that not all
civil disputes must be sent to media-
tion. Thus, consumer disputes are
resolved by an advisor on the con-
sumer protection issues and by the
Consumer Complaints Board. But, it
is considered at European level, they
would not be impartial if it is a state
body, since often parties including
companies or public authorities.

Thus, in consumer protection
matters, if the parties fail to reach
an agreement, mediation (com-
mercial matters) must be part of
the judicial process, as happens
in Portugal in the Julgados of Paz

ke

(Peace Courts).
Order no. 21 of August 21, 1992
(republished) on consumer
protection, stipulates that the
State, through the means pro-
vided by law, protects citizens as
consumers, offering the necessary
framework for unrestricted access
to products and services, their
complete information about the
essential characteristics, defense
and providing the rights and inter-
ests of individuals against unfair
practices, their participation in
foundation and taking decisions
that concern them as consumers.
According to legal stipulations,
the basic rights of consumers are:
® to be protected against the risk
of purchasing a product or be-
ing offered a service that is like-
ly to prejudice the life, health or
safety or affect their rights and
interests;
® to be informed fully, fairly and
accurately on the essential char-
acteristics of products and ser-
vices so that the decision to be
taken for them meet their needs
as good as possible, and to be
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¢ de afi protejati impotriva riscu-
lui de a achizitiona un produs
sau de a li se presta un serviciu
care ar putea sd le prejudicieze
viata, sdndtatea sau securitatea
ori si le afecteze drepturile si
interesele legitime;

¢ deafiinformati complet, corect
si precis asupra caracteristici-
lor esentiale ale produselor si
serviciilor, astfel incat decizia
pe care o adopta tn legdtura cu
acestea sd corespunda cat mai
bine nevoilor lor, precum si de
a fi educati in calitatea lor de
consumatori;

o de a avea acces la piete care le
asigurd o gamd variatd de pro-
duse si servicii de calitate;

o de a fi despagubiti pentru pa-
gubele generate de calitatea
necorespunzitoare a produ-
selor si serviciilor, folosind in
acest scop mijloace previzute
de lege;

¢ de a se organiza 1n asociatii de |5

consumatori, in scopul apararii

intereselor lor.

In ce priveste protectia vietii,
sdnatatii si securitatii consumato-

rilor, se interzice comercializarea |

de produse sau prestarea de ser-
vicii care, utilizate in conditii nor-
male, pot pune in pericol viata,
sdndtatea sau securitatea consu-
matorilor. Statul Romén, respec-
tiv prin Guvernul Romaniei, prin
organismele sale specializate,
stabileste norme si reglementari
specifice sau le imbunitateste pe
cele existente, cdnd se impune
protectia vietii, sdnatdtii sau se-
curitdtii consumatorilor, in urma-
toarele cazuri:

Asociatiei pentru Cooperare Inter-
nationald Drepturile Omului, Me- ;

diere si Arbitraj Bucuresti, motiv
pentru care {in sa fac cunoscute
interventiile si sprijinul acordat
institutiilor ~statului, respectiv

ministerului mentionat mai sus, -
avand in vedere drepturile consu- -

matorilor:

Catre:

MinisterulAgriculturii si Dez-
voltdrii Rurale prin Directia gene- :
rald politici in zootehnie si indus- -

tria alimentara
D-lui Secretar de Stat Octavian
Liviu Bumbu

si D-lui Dragos Marian Duta - *

Consilier Afaceri Europene

Directia Generala Politici in Zo- :

a) fabricarea, importul, con- £

servarea, ambalarea, etichetarea,
manipularea, transportul, depo-

zitarea, pregdtirea pentru vanza- [

re si vAnzarea produselor;

b) furnizarea si utilizarea pro-
duselor, precum si prestarea ser-
viciilor.

Normele si reglementirile se
referd la grupe de produse si ser-
vicii care, anual, sunt nominaliza-
te si actualizate de cdtre Guvern,
daca acest lucru se impune.

Oricum, consider ci, medie-
rea cauzelor in ce priveste res-
pectarea dreptului consumato-
rilor de a fi despagubiti pentru
pagubele generate de calitatea
necorespunzitoare a produse-
lor si serviciilor reprezinta un
mijloc de a fi respectat acest
drept .

Cu toate acestea, la solicitarea
D-lui Secretar de Stat Octavian
Liviu Bumbu din cadrul Minis-
terului Agriculturii si Dezvoltérii
Rurale prin Directia generala
politici in zootehnie si industria
alimentard, am considerat si i
sprijin Tn calitate de inginer eco-
nomist, dar si ca reprezentant al

otehnie si Industrie Alimentara
Serviciul Industrie Alimentara
Prin prezenta Asociatia pentru

Cooperare Internationald Dreptu- :

rile Omului, Mediere si Arbitraj
Bucuresti va sustine propunerile

din proiectul de hotarare in vede-

rea protectiei consumatorilor:

HOTARARE

privind cerintele pentru tnseri-

erea operatorilor economici care
desfasoard activitati in domeniul

producerii produselor alimen- :

tare In Registrul Industriilor

Alimentare si conditiile de res- :
pectare a procesului tehnologic, -
a compozitiei si calitdtii produ- :

selor alimentare prelucrate si/

sau procesate, destinate comer- *

cializarii.
In acelasi timp avand in vedere
obiectul de activitate al asociatiei

noastre privind drepturile omu- :

lui si implicit ale producatorilor

educated as consumers;
® access to markets that provide a

wide range of quality products

and services;

® to be compensated for damage
caused by poor quality of prod-
ucts and services, using for this
purpose means provided by law;

® {0 organize in consumer asso-
ciations in order to protect their
interests.

Concerning the protection of
life, health and safety of consum-
ers, it is prohibited the trade of
products or services which, under
normal utilization, may endanger
life, health or safety of consum-
ers. Romanian State, through its
Government and its specialized

regulations or improves the exist-
ing ones, concerning protection of
life, health or safety of consumers
in the following cases:

a) manufacture, import, preser-
vation, packaging, labeling, han-
dling, transport, storage, prepara-
tion for sale and sale of products;

b) delivery and use of products
and services.

The rules and regulations refer
to groups of products and services
that are annually updated by the
Government, if required.

However, I believe that media-
tion in cases related to the ful-
fillment of consumers’ rights
to be compensated for damage
caused by poor quality of prod-
ucts and services, represents a
means to respect this right.

Yet, at the request of Secretary
of State, Mr. Octavian Liviu Bumbu
in the Ministry of Agriculture and
Rural Development, through the

Directorate General for policies in
livestock and food industry, I tried
to support them as an economist
engineer, but also as representa-
tive of the Association for Inter-
national Cooperation on Human
Rights, Mediation and Arbitration
Bucharest, which is why I want
to bring to your attention the in-
terventions and support given to
state institutions, especially to
the Ministry above, in consumer
rights field:

To:

Ministry of Agriculture and
Rural Development, through the
Directorate General for policies in
livestock and food industry

Secretary of State Octavian Liviu

Bumbu

and Mr. Dragos Marian Duta -
European Affairs Adviser

Directorate General for policy in
livestock and food industry

Food Industry Service

Hereby, the Association for
International Cooperation on Hu-
man Rights, Mediation and Arbi-
tration Bucharest supports your
proposals in consumer protection
draft decision:

DECISION

Regarding the requirements for
registration of economic opera-
tors engaged in food production
and food industries activity into
the Register of Food Industries
and the compliance requirements
of the technological process, com-
position and quality of processed
food products for sale.

At the same time, considering
our Association’s object of activ-
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si comsumatorilor, acest proiect
de hotarare prin referire la sigu-
ranta alimentelor consideram a fi
completat la art.4 alin.2) “Notiu-
nea de aliment nu include:

f) plantele inaintea recoltarii;

g) produsele medicinale.

larart. 9:

Art. 9. Domeniile pentru care
se elibereazd certificatul RIA ope-
ratorilor economici prevdzuti la
art.2, alin.(1) sunt : lapte si pro-
duse lactate, carne si produse
din carne, paine si produse de
mordrit si panificatie, semi-pre-
lucrarea, prelucrarea si conserva-
rea fructelor si legumelor, uleiuri
si grasimi vegetale alimentare,
zahar si produse zaharoase, bau-
turi, inclusiv domeniul vitivinicol,
amidon, glucoza si drojdii de pa-

-

nificatie, arome si so-
suri utilizate in indus-
tria alimentara, alte
produse alimentare.

In speranta unei co-
laborari fructoase va
multumim.

Cu respect,

Ing.ec. lonita Gabriela
- Noemina 24.04.2012
Vicepresedinte

Asociatia pentru Co-
operare Internationala
Drepturile  Omului,
Mediere si Arbitraj Bu-
curesti

Mesajul este unul singur:

Alege medierea conflictului
inaintea actiondrii in instanta! m

NOEMINA - GABRIEIA IONI”[A

Inginer economist -

EUROPEAN PARLIAMENT

PARLAMENTUL EUROPEAN
DIRECTIA GENERALA PENTRU POLITICI INTERNE

DEPARTAMENTUL C: DREPTURILE CETATENILOR
SI AFACERI CONSTITUTIONALE

AFACERI JURIDICE

CUANTIFICAREA COSTULUI iN CAZUL
IN CARE NU ESTE UTILIZATA
MEDIEREA - 0 ANALIZA DE DATE

Partea 3

2.5 REZULTATE IN BELGIA
Daca aplicam calculele descri-
se mai sus vedem ca rezultatele
abordarii in doi pasi sunt cu
mult mai bune decat rezultatele
abordarii intr-un singur pas, de-
oarece pasul in plus in abordarea
medierii scade timpul petrecut si
mareste economisirea costurilor.
Conform datelor colectate de la
expertul nostru belgian, atunci
cand medierea are succes, dispu-
tele sunt rezolvate in 45 de zile,
iar costurile sunt reduse la 7000€.
Folosind o baza de 100 de dis-
pute, daca am considera o rata de
succes a medierii de 75% (ex:75
de dispute sunt rezolvate prin
mediere in 45 de zile), iar pentru
celelalte 25 % dintre dispute me-
dierea a esuat si atunci disputele
merg mai departe in instanta (ex:
25 de dispute sunt solutionate in
550 de zile prin interediul medie-
rii si instantei): estimam o medie
ponderata de 171 de zile pentru
rezolvarea disputelor si 11.000€
costuri ale disputelor folosind
abordarea in doi pasi in Belgia.
Oricum, este usor sa nu luam

in seama aceste rezultate datorita
ratei foarte ridicate de succes de
75 % (10). Acum, haideti sa vedem
ce se intampla atunci cand rata de
succes a medierii este de 50%. Cu

orata de succes a medierii de 50%, :
cifrele (economia in ceea ce pri- :

veste timpul si costurile) sunt tot

in favoarea implementarii medie- -

rii. In Belgia; cand a fost utilizata
medierea, si aceasta a avut succes
in 50 % dintre cazuri, disputele au
fost rezolvate in 423 de zile, cu o

economie de timp de 81,25 de zile.

(Vezi tabelul 4). Cand medierea a

fost folosita cu succes in 50 % din-
tre cazuri, costurile au fost redu- :

se cu 1.000 € (vezi tabelul 6)
2.6 REZULTATE IN ITALIA

Aplicand acelasi calcul descris

in Sectiunea 2.4 si Italiei, rezul- -

tatele abordarii in doi pasi sunt
cu mult mai bune decat cele ale

abordarii intr-un singur pas de- *
: €11.000 to pay for the disputes

oarece pasul in plus, acela de a
recurge la mediere, a economisit
timp si costuri. In Italia, atunci

cand medierea are succes, dis- :

putele sunt rezolvate in 47 de

ity and human rights
and implicitly the
rights of producers
and consumer, this
draft decision, by ref-
erence to food safety,
we believe it should be
completed in Article 4
paragraph 2) ,The
concept of food does
not include:

f) plants before har-
vesting;

g) medicinal prod-
ucts.

And art. 9:

Article 9. Areas for which the RIA
certificate is issued to business op-
erators listed in Article 2, para. (1)
are: milk and dairy products, meat
and meat products, bread and

processing and preserving o fruit
and vegetables, oils and food fats,
sugar and confectionery, beverag-
es, including the wine field, starch,
glucose and bakery yeast, flavors
and sauces used in food industry,
other food products.

In hope of successful collabora-
tion, we thank you

Sincerely,
Ing.ec. Ionita Gabriela - Neomina
24.04.2012
Vice President

Association for International Co-
operation on Human Rights, Me-
diation and Arbitration Bucharest

The message is just one:
Chose conflict mediation be-
fore drive to court! n

NOEMINA - GABRIEIA IONI’[A

bakery products, semi-processed, Economist Engineer
EUROPEAN PARLIAMENT
EUROPEAN PARLIAMENT

DIRECTORATE GENERAL FOR INTERNAL POLICIES

POLICY DEPARTMENT C: CITIZENS’ RIGHTS
AND CONSTITUTIONAL AFFAIRS

LEGAL AFFAIRS

QUANTIFYING THE COST
OF NOT USING MEDIATION -
A DATA ANALYSIS

2.5 RESULTS IN BELGIUM

If we apply the calculation de-
scribed above we see that the Two-
step approach results are much
improved from the One-step ap-
proach results, as the additional
step of attempting mediation low-
ers the time spent and increases
the cost saved. According to data
collected from our Belgian expert,
when mediation is successful, dis-
putes are resolved in 45 days and
the costs are reduced to €7.000.

Using a baseline of 100 dis-
putes, if we consider a 75% suc-
cess rate of mediation (i.e. 75
disputes are settled in mediation
within 45 days), and in the other
25% of the disputes mediation
failed and the disputes then pro-
ceed onto to court (i.e. 25 disputes
are settled in 550 days through
mediation and then court9): we
estimate a weighted average 171
days to resolve the disputes and

using the Two-step approach in
Belgium.

However, it is easy to dismiss
these results due to the very high

success rate of 75%.10 Now, let's

see what happens when the me-

diation success rate is 50%. With
a 50% mediation success rate, the
numbers (savings in terms of cost
and time) still favor implementing

mediation. In Belgium, when me-
diation was used and was success-

ful 50% of the time, disputes were
resolved in 423 days, with a time
saving of 81,25 days. (See Table
4) When mediation was used and
was successful 50% of the time,
the costs were reduced by €1.000
(see Table 6).

2.6 RESULTS IN ITALY

Applying the same calcula-

tion described in Section 2.4 to
Ttaly, the results of the Two-step
approach are much improved
from the results of the One-step
approach, as the additional step
of attempting mediation saved

time and costs. In Italy when me-

diation is successful, disputes are
resolved in 47 days and the costs
are reduced to €4.369,5.

Using the baseline of 100 dis-

putes, ifwe consider a 75% success

23
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zile, iar costurile sunt reduse la
4.369,5€.

Folosind o baza de 100 de dis-
pute, daca luam in considerare o
rata de succes a medierii de 75%
(ex: 75 de dispute rezolvate in 47
de zile), iar in cazul celorlalte 25
% dintre dispute medierea a esuat
iar disputele au mers mai departe
in instanta (ex:25 de dispute sunt
rezolvate in 1257 de zile prin in-
termediul medierii si al instantei):
estimam o medie ponderata de
349 de zile pentru rezolvarea dis-
putelor si 8.212 €, costuri pentru
disputele ce folosesc abordarea
in doi pasi in Italia (11).

Oricum, haideti sa vedem ce se
intampla atunci cand rata de suc-
ces a medierii este de 50 % in Ita-
lia.Cu o rata de succes a medierii
de 50 %, cifrele (economiii in ceea
ce priveste timpul si costurile)
sunt tot in favoarea implementa-
rii medierii in Italia. In Italia, cand
medierea a fost folosita cu succes
in 50 % dintre cazuri, disputele au
fost rezolvate in 652 de zile, cu o
economie de timp de 558 de zile
(vezi tabelul 5). Atunci cand medi-
erea a fost folosita si a avut succes
in 50 % dintre cazuri, costurile au
fost reduse cu 3.315,75 € (vezi
tabelul 7)

2.7 GASIREA PUNCTULUI DE
ECHILIBRU: CEL MAI SCAZUT
NIVEL DE RESPECTAREA A
MEDIERII CARE TOT DA
RANDAMENT IN CEEA CE
PRIVESTE ECONOMIA DE
TIMP SI COSTURI

In timp ce cifrele ce indica tim- -

pul si costurile in cazul ratelor de
succes al medierii de 75 % si de
50% sunt impresionante , inca

raman intrebari cu privire la via-

bilitatea implementarii la aceste
niveluri.

Atingand o rata de succes al
medierii de 75 % sau de 50%
este o tinta foarte inalta pentru
a fi stabilita pentru toate statele
membre. Oricum,
tant de notat faptul ca medierea
este un mecanism de rezolvare
a disputelor, eficient in ceea ce
priveste costul si timpul, la orice
nivel al ratei de succes. Care este
procentul ratei de succes la care

medierea nu este o optiune viabi- :

la din punct de vedere financiar si
al economiei de timp?

Aplicand metoda de caleul de-

scrisa mai sus (vezi Sectiunea 2.4)

si folosind o rata de succes a me-

dierii ce scade progresiv, pentru a
afla punctul de echilibru, datele

arata ca nu este necesar sa obti- *
nem nici macar o medie margina- :
la de randament al medierii pen- :

tru a economisi timp. Care este
mai exact cel mai scazut punct de
echilibru?

Pentru Belgia, punctul de echi- :
libru este o rata de succes al me- :

dierii de 9%, sau punctul in care
folosirea medierii nu creeaza nici

un avantaj in ceea ce priveste tim-

pul.( Dupa cum se poate observa
in tabelul 4 de mai jos, orice rata
de succes al medierii sub 9 %, in
Belgia, nu obtine nici o economie
de timp.)

este impor- °

rate of mediation (i.e. 75 disputes
are settled in mediation within
47 days) and in the other 25% of
the disputes mediation failed and
the disputes then proceed onto to
court (i.e. 25 disputes are settled
in 1257 days through mediation
and then court): we estimate a
weighted average of 349 days to
resolve the disputes and €8.212 to
pay for the disputes using the Two-
step approach in Italy.11

However let's see what hap-
pens when the mediation suc-
cess rate is 50% in Italy. With a
50% mediation success rate, the
numbers (savings in terms of cost
and time) still favor implementing
mediation in Italy. In Italy, when
mediation was used and was suc-
cessful 50% of the time, disputes
were resolved in 652 days, with
a time-savings of 558 days ( See
Table 5). When mediation was
used and was successful 50% of
the time, the costs were reduced
by €3.315,75 (See Table 7).

2.7 FINDING THE BREAK-
EVEN POINT: THE LOWEST
LEVEL OF MEDIATION
COMPLIANCE THAT STILL
YIELDS COST AND TIME
SAVING BENEFITS

While the time and cost figures
at 75% or 50% mediation success
rate are quite impressive, ques-
tions about the viability of im-
plementation at these levels still
remain.

Achieving a 75% or a 50% suc-
cess rate of mediation is a very

high mark to set for all of the
Member States. However, it is im-
portant to note that mediation is
a cost and time-effective dispute
resolution mechanism at almost
every level of success rate. What
is the percentage success rate at
which mediation is not a finan-
cially viable or a time-saving op-
tion?

Applying the calculation de-
scribed above, (see Section 2.4)
and using a progressively lower
success rate of mediation to find
the break-even point, the data
shows that it is not necessary to
achieve even a marginally average
percentage of compliance for me-
diation to save time. What exactly
is the lowest break-even point?
For Belgium, a 9% mediation suc-
cess rate is the break-even point,
or the point at which using media-
tion does not create any time ad-
vantage. (As seen in Table 4 below,
any mediation success rate below
9% in Belgium, yields no savings
in time.)

Table 4 - Time savings in Belgium
- the break-even point

Time Savings (Days)

Source: ADR Center calculations
Applying the same calculations
for Ttaly, the data shows that the
break-even point is even lower.
For Italy, a 4% mediation success
rate is the break-even point, or
the point at which using media-

24 www.pubspub.ro. Craiova. Rezervari si info: 072PUBSPUB, 0727.82.77.82
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Tubelul 4 - Economia de timp in
Belgia - punctul de echilibru

Time Savings (Days)

Sursa:Centrul de caleul ADR

Aplicand acelasi calcul pentru
Italia , datele arata ca punctul de
echilibru este chiar mai jos. Pen-
tru Italia, o rata de succes al me-
dierii de 4 % reprezinta punctul
de echilibru, sau punctul in care
utilizarea medierii nu creeaza
nici un avantaj in ceea ce priveste
timpul (dupa cum se poate vedea
in Tabelul 5, orice rata de succes
al medierii mai jos de 4%, in Ita-
lia, nu obtine nici o economie de
timp).
Tubelul 5 - Economia de timp in

Italia - punctul de echilibru

point: 4% of

s58days [ oty

Time Savings (Days)
R

o
_20090%_80% 75% SO% 25% 10% 97% 85% 8% 5% 45% 4% 3% 2%

Sursa: Centrul de calcul ADR

Acest lucru inseamna ca medie-
rea in Belgia trebuie sa esueze in
89% dintre cazuri ca sa nu creeze
o valoare adaugata (economie de
timp) pentru guvernul belgian
si pentru cetateni. In Italia, me-
dierea trebuie sa esueze in 96%
dintre cazuri pentru a nu crea o
valoare adaugata (economia de
timp) pentru guvernul italian si
pentru cetateni. Cu asemenea ci-
fre este clar ca si implementarea
limitata a medierii va economisi
timp valoros si va degreva in-
stantele de judecata ale statelor
membre.

Discutand despre numarul de
zile ce pot fi economisite prin im-
plementarea medierii, vom anali-
za in continuare costurile ce pot
fi economisite. Ca si in sectiunea
anterioara cu privire la economia
de timp, am cautat sa implemen-
tam punctul de echilibru in ceea
ce priveste economisirea costuri-
lor.

Tabelul 6 - Economia costurilor
in Belgia - punctul de echilibru

Break-even
point: 44%of
Success Rate

Success Rate of Mediation

Sursa: Centrul de Calcul ADR

Pentru Belgia, o rata de succes
al medierii de 44 % este punctul
de echilibru, sau punctul in care
utilizarea medierii nu creeaza
avantaje financiare.

Aratand punctul de echilibru
pana la care medierea economi-
seste costurile in Belgia, acum
vom analiza punctul de echilibru
al costurilor in Italia.

Tabelul 7 - Economia costurilor

in Italia - Punctul de echilibru
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Pentru Italia, o rata de succes
al medierii de 28 % este punctul
de echilibru in ceea ce priveste

costurile, sau punctul in care uti- *

lizarea medierii nu creeaza nici
un avantaj financiar.

Acest lucru inseamna ca in Bel-

gia esecul trebuie sa fie de 56 %

pentru a nu crea o valoare adau- -

gata (economia costurilor) pentru

guvernul belgian sau pentru ceta-

teni. In Italia, medierea trebuie sa

esueze in 72% dintre cazuri pen- :

tru a nu crea o valoare adaugata

(economia costurilor) pentru gu- :

vernul italian sau pentru cetateni.
Cu cifre ca acestea este clar ca si

implementarea limitata a medie- :

rii va economisi resurse valoroase
si costuri.

Cifrele de echilibru pentru Bel-

gia si Italia sunt greu de ignorat,
oricum este important sa obtinem
o perspectiva la un nivel macro al
nivelului la care implementarea
medierii ar putea economisi timp
si costuri pentru intreaga Uniune
Europeana. Din acest motiv am
compilat punctele de echilibru
pentru timp si costuri in Uniunea
Europeana. Punctul de echilibru
pentru timp este la o rata de
succes al medierii de 19 %.(Vezi
tabelul 8)

Tabelul 8 - Economia de timp in

UE - punctul de echilibru

185,5 days

Time Savings (days)

Success Rate of Mediation

Sursa: Centrul de Caleul ADR

Punctul de echilibru al cos- :

turilor este 24% ( Vezi tabelul 9).
In plus, este important sa notam

faptul ca un litigiu in UE are cos- :

tul mediu de 10.449 € in timp ce
costul mediu al medierii este de
2.497 € (12). Cand medierea are

succes, cetatenii europeni econo-

misesc peste 7.500 €.
Tabelul 9 - Economia costurilor
in UE - punctul de echilibru
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3. PREGATIREA S| PROMOVA-
REA NU SUNT DE AJUNS

O examinare a costurilor si a

timpului care ia in calcul puncte- *
le de echilibru (cel mai scazut po-

sibil prag la care medierea poate
fi implementata cu succes) este
un instrument important pentru

tion does not create any time ad-
vantage. (As we see in Table 5, any
mediation success rate below 4%
in Ttaly, yields no savings in time.)
Table 5 - Time savings in Italy -
the break-even point

Time Savings (Days)

‘Success Rate of Mediation

Source: ADR Center calculations
This means that mediations
in Belgium must fail 89% of the
time to not create any value-
added (time-savings) for the Bel-
gian government and citizens. In
Italy, mediation must fail 96% of
the time to not create any value-
added (time-savings) for the Ital-
ian government and citizens. With
figures like these it is clear that
even limited implementation of
mediation will save valuable time
and relieve burdens on Member
States’ judicial infrastructures.
Having addressed the number
of days that can be saved by the
implementation of mediation,
next we examine the costs that
can be saved. Just as in the previ-
ous section with the time savings,
we have looked to implement the
break-even point for cost savings.
Table 6 - Cost Savings in Belgium
- the break-even point

Break-even
point: 44%of
Success Rate

Success Rate of Mediation

Source: ADR Center calculations

For Belgium, a 44% mediation
success rate is the break-even
point, or the point at which using
mediation does not create any fi-
nancial advantage.

Having displayed the break-
even point for which mediation
saves costs in Belgium we now
examine the break-even point for
costs in Ttaly.

Table 7 - Cost Savings in Italy -

the break-even point

Time Savings (days)

Success Rate of Mediation

Source: ADR Center calculations

For Ttaly, a 28% mediation suc-
cess rate is the break-even point
in terms of costs, or the point at
which using mediation does not
create any financial advantage.

This means that mediations in
Belgium must fail 56% of the time
to not create any value-added
(cost-savings) for the Belgian gov-
ernment and citizens. In Italy, me-
diation must fail 72% of the time
to not create any value-added
(cost-savings) for the Ttalian gov-
ernment and citizens. With fig-

ures like these it is clear that even
limited implementation of media-
tion will save valuable resources
and costs.

The break-even figures for
Belgium and Italy are hard to
ignore, however it is important
to get a macro-level perspective
as to what level of mediation im-
plementation can save time and
costs for the entire European Un-
ion. For this reason, we have com-
piled the EU break-even points for
time and costs. The break-even
point for time is 19%of success
rate of mediation (See Table 8).
Table 8 - Time Savings in EU - the

break-even point

185,5days

Time Savings (days)
g

Success Rate of Mediation

Source: ADR Center calculations
The break-even point for costs
is 24% (See Table 9). Addition-
ally, it is important to note that
the average cost to litigate in
the European Union is €10.449
while the average cost to mediate
is €2.49712. When mediation is
successful European citizens can
save over €7500.
Tuble 9 - Cost Savings in EU - the
break-even point
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3. TRAINING AND PROMO-
TION ARE NOT ENOUGH

A cost and time examination
that takes into account the break-
even point, (the lowest possible
threshold in which mediation can
be successfully implemented) is
an important tool to help address
the implementation of the Direc-
tive. The break-even point shows
the importance of implementing
mediation. Simply put, mediation
in most instances saves time and
money and can relieve crowded
courts.

In the face of all of these ben-
efits to be gained from mediation
the question remains why is me-
diation not a more obvious choice
for Member State governments?
Why is there such limited imple-
mentation of mediation when it
is so successful (see Section 1.1,
Mediation Paradox)? Because the
measures that have been used to
promote mediation and train peo-
ple in mediation are not expand-
ing the reach and use of media-
tion as quickly or as extensively
as hoped. For this reason, we will
examine different ways to make
mediation usage a reality in all
Member States.
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a ajuta in abordarea punerii in 3.2 IMPORTANTA STIMULEN-
aplicare a Directivei. Punctul de TELOR

echilibru arata importanta imple-  Un plan de succes in ceea ce
mentarii medierii. Simpla punere priveste implementarea medierii
a medierii in majoritatea instan- ar trebui sa contina stimulente
telor economiseste bani si timp si  (,morcov”) si regulamente(,bat”)

poate degreva instantele de jude-
cata aglomerate.

In fata tuturor acestor bene-
ficii ce pot fi dobandite in urma
medierii ramane intrebarea de
ce nu este medierea o alegre mult
mai evidenta pentru guvernele
statelor membre? De ce exista o
implementare atat de limitata a
medierii cand aceasta are asa un
succes (vezi Sectiunea 1.1, Para-
doxul Medierii)? Pentru ca masu-
rile care au fost utilizate pentru
a promova medierea si pentru a
pregati oamenii in mediere nu ex-
tind accesul si folosirea medierii
atat de repede sau de extins pe
cat se spera. Din acest motiv, vom
examina diferite moduri de a face
utilizarea medierii o realitate in
statele membre.

Nu am avut posibilitatea de a
gasi date sau cercetari pragmati-
ce, care sa demonstreze succesul
semnificativ, intr-un singur stat
membru, al introducerii , ADR”
intr-o jurisdictie doar prin promo-
varea si formarea partilor intere-
sate (avocati, intreprinderi, jude-

pentru a-i determina pe cei inte- -

resati sa se implice in mediere.
Prin prezenta stimulentelor in
ceea ce priveste implementarea
medierii exista o tendinta mai
mare ca adoptarea medierii sa fie

de durata. Directiva asupra Me- :

dierii din 2008 incurajeaza astfel
de stimulente sau penalizari in

ceea ce priveste medierea : Arti-
colul 5(2) prevede faptul ca sta- -

tele membre pot oferi stimulente
sau pot aplica sanctiuni pentru
a continua succesul programului

lor national de mediere (13). Sti- *

mulentele sugerate (,morcovi”) si
regulamentele (,bete” ) care vor
incuraja utilizarea medierii sunt:
(a) Puterea Legii, (b) Stimulente

in domeniul taxelor, (c) Restitu- :

irea taxelor si (d) Stimulentele
Judecatorilor. Unele dintre aceste

abordari sunt practicate in pre- :

zent in anumite state membre.

a. Forta Legii: Abordarea
Obligatorie a Legii

Decretul Legislativ 28 al Italiei

( Decretul 28) incearca sa imple-

menteze scopurile Directivei si

catori, etc) . Credem ca pregatirea sa creeze un cadru obligatoriu al
si constienta sunt clar folositoare medierii. Decretul 28, care a fost

in dezvoltarea ulterioara a pietei adoptat in martie 2012, a identi- :
deja existente a medierii, dar con- ficat anumite tipuri de dispute ci- -

stienta si pregatirea proprie in vile care acum cer participarea la
faza de lansare nu sunt suficiente mediere inainte ca disputa sa fie

si ar putea fi de folos utilizarea al- dusa in fata instantei. Sub inci-

tor masuri pe langa acestea.

3.1 NEVOIA DE RESPECTARE
A NORMELOR IN ,,IMPINGE-
REA” OAMENILOR SPRE
FOLOSIREA MEDIERII

Termenul ,obligatoriu” a ca-
uzat adesea o rezistenta atunci
cand a fost aplicat medierii de-
oarece, se pare ca el contrazice
elementul central al acestei pro-
ceduri: notiunea de actiune vo-
luntara. In timp ce exista anumite
circumstante unde este nepotrivit
sa mediezi, multe dintre dispute
pot fi mediate.Oricum, multi oa-
meni nu sunt constienti de optiu-
nea medierii sau guvernul lor nu

denta Decretului 28, toate dispu- :

tele civile ce apar tin urmatoarelor

domenii trebuie abordate la me- :

diere inainte de a fi prezentate in

fata instantei de judecata : dispu- :

tele intre vecini, (,condominio”),

drepturi de proprietate, imparti- :
rea bunurilor (,divisione”), acti- :

uni si proprietati, afaceri detinute

in familie, dispute de tipul propri-
etar/chirias, imprumuturi, lea- :
sing de companii (,affitto di azi- :

ende”), dispute aparute in urma
unor acidente de masina/barca,
malpraxis,  calomnie,asigurari,
operatiuni bancare si contracte
financiare (14).

Actele de abordare italiana a

ofera sau nu furnizeaza aceasta medierii obligatorii cum ar fi un

optiune. Din acest motiv noi in-,bat’, ii fac pe cei implicati in dis- :

curajam medierea incurajata de puta (in anumite circumstante)
catre instante sau de catre lege. sa se prezinte la mediere inainte

In medierea in instanta, judeca-
torii ar incuraja puternic avocatii
sa incerce medierea, fara a cere
acest lucru in toate cazurile. In
plus, judecatorii ar fi puternic
incurajati sa sugereze mediera ca
si o alternativa viabila a actiunii
in instanta, in stadiile incipiente
ale disputei. Eforturile de ,impi-
ngere” spre mediere vor ajuta la
cresterea utilizarii medierii.

sa mearga in fata instantei (15).
Abordarea Italiei ofera o harta in
ceea ce priveste ajungerea la un
nivel maxim de implementare
a medierii. Speram ca odata cu
primul val de cazuri de mediere
( probabilul succes al medierii),

paradoxul medierii (vezi Secti- -

unea 1.1) nu va mai rezista si va
deveni un mecanism de rezolvare
a disputelor des utilizat in Italia.

We have been unable to find Law Approach
any data or empirical research, Ttaly’s Legislative Decree 28
demonstrating a single Member (Decree 28) attempts to imple-
State’s significant success in “in- ment the aims of the Directive and
troducing ADR” in a jurisdiction create a mandatory mediation
solely via promotion and train- framework. Decree 28, which was
ing of the stakeholders (lawyers, enacted in March 2010, identi-
businesses, judges, etc.). We fied certain types of civil disputes
believe that awareness and train- which now require participation
ing are clearly useful in further in mediation before their dis-
developing a pre-existing media- putes may be heard before the
tion market, but awareness and courts. Under Decree 28, all civil
training by themselves and in the disputes arising in the following
launch phase, are not enough and areas must proceed to media-
could use some other measure ac- tion prior to being heard by the

companying them. courts: neighbor disputes (“con-

dominio”), property rights, divi-
3.1 NEED OF COMPLIANCE sion of goods (“divisione”), trusts
TO “PUSH” PEOPLETOUSE  and estates, family-owned busi-
MEDIATION nesses, landlord/tenant disputes,

The term mandatory has often loans, leasing of companies
caused resistance when applied (“affitto di aziende”), disputes
to mediation, because it seems arising out of car and boat acci-
to contradict a central element dents, medical malpractice, libel,
of the process: the notion of vol- insurance, banking, and financial
untariness. While there are some contracts.14 The Italian manda-
instances where it is inappropri- tory mediation approach acts as a
ate to mediate, many disputes are “stick”, making disputants (in cer-
eligible for mediation. However tain instances) attempt mediation
many people are unaware of the before allowing court access.15
mediation option, or their govern- Italy’s approach provides a road
ment does not offer or provide map on how to achieve full-scale
this option. For this reason, we en- implementation of mediation.
courage court-encouraged or law- Hopefully with the first wave of
encouraged mediation. In court- mediation cases and (likely suc-
mediation, judges would strongly cesses stemming from media-
encourage lawyers to attempt me- tion), the mediation paradox (see
diation, without requiring it in all Section 1.1), will no longer hold
cases. Additionally, judges would true and mediation will become
also be strongly encouraged to a dispute resolution mechanism
suggest mediation as a viable commonly used in Italy.
alternative to court action at the b, Tax Incentives
initial dispute stages. “Pushing”  Another successful incentive or
mediation efforts will help lead to “carrot” (which is also being imple-
an increase in mediation use. mented by Italy in Decree 28), is

the granting of tax incentives for
3.2 IMPORTANCE OF INCEN-  disputants who mediate. Article
TIVES 20 of Decree 28 authorizes the

A successful mediation imple- Italian government to give a tax
mentation plan should include credit (up to €500) to every dispu-
incentives (“carrot”’) and regula- tant who has paid the mediation
tions (“stick”) to induce stake- registration cost (if the media-
holders at every level to engage tion is successful).16 However, if
in mediation. By incentivizing the mediation fails, then the tax
the implementation of media- credit is reduced by half.17 A tax
tion, there is a greater likelihood incentive is a particularly useful
of lasting adoption of mediation. way to induce disputants to initi-
The 2008 Mediation Directive ate mediation. By encouraging a
encourages such type of incentiv- more cost-attractive dispute reso-
izing or penalizing participation lution option, Italy has increased
in mediation schemes: Article the likelihood that people will
5(2) provides that Member States want to participate in mediation.
may offer incentives or sanctions Tax incentives should be serious-
to further the success of their na- ly examined by Member States as
tional mediation program.13 The a possible, incentive or “carrot
suggested incentives (“carrots”) to encourage mediation participa-
and regulations (“sticks”) which tion.
will help encourage mediation  e. Reimbursement of Dis-
use are:(a) Force of Law, (b) Tax pute Fees
Incentives, (c) Reimbursement of  Another incentive that some
Dispute Fees, and (d) Judge Incen- Member States are already em-
tives. Some of these approaches ploying is the reimbursement of
are currently in practice in certain mediation or court expense fees
Member States. upon the successful completion

a. Force of Law: Mandatory of mediation or other ADR meth-

J
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b. Stimulentele in ceea ce pri-
veste taxele
Un alt stimulent de succes sau

»morcov” (care este de asemenea

implementat de Decretul 28 in Ita-

lia) este acordarea stimulentelor
in ceea ce priveste taxele celor ce
merg la mediere. Articolul 20 din

Decretul 28 autorizeaza guvernul

italian sa acorde un credit pentru

taxe (pana la 500 €) fiecarei parti
care a platit costul de inregistra-
re la mediere (daca medierea are
succes) (16). Oricum, daca medi-
erea esueaza, atunci creditul de

taxa se reduce la jumatate (17).

0 stimulare in cazul taxei este o

modalitate foarte folositoare de

a convinge partile sa inceapa me-

dierea. Incurajand o optiune mai

atractiva , din punct de vedere a

costurilor, de solutionare a con-

flictului, Italia a crescut probabili-
tatea ca oamenii sa isi doreasca sa
participe la mediere. Stimulente-
le in cadrul taxelor ar trebui ana-
lizate serios ca fiind posibile, de
catre statele membre, stimulente
sau ,morcovi” care incurajeaza
participarea la mediere.

c. Restituirea taxelor de solu-
tionare a conflictelor

Un alt stimulent pe care unele
dintre statele membre il folosesc
deja este rambursarea taxelor de
mediere sau din instanta dupa
incheierea cu succes a medierii
sau a altei metode ADR. Bulgaria,

Romania, Polonia si Ungaria, toa-

te ofera elemente de restituire in

legile lor asupra medierii domes-
tice.

o In Bulgaria, in cazuri aflate in
asteptare in instanta, atunci
cand partile ajung la un acord
cu ajutorul medierii, ele pot
prezenta acordul de mediere
in fata instantei si pot cere
punerea lui in aplicare printr-
un acord de solutionare in in-
stanta. Acordul dat de instanta
are efect legal si poate fi pus
in aplicare.Cand se intampla
acest lucru, partile se bucura
de o restituire a 50% din taxa
platita pentru intreaga proce-
dura din instanta.

¢ In Romania, partile care ajung
la un acord in cazul unei dispu-
te in asteptare, folosind medi-
erea, vor primi inpoi intreaga
taxa achitata initial catre in-
stanta.

o Polonia ofera restituirea a 75%
din taxele deja platite catre in-
stanta partilor care ajung la un
acord prin instanta, cu procese
anexate (20).

® Ungaria ofera stimulente in
functie de tipul de caz si de mo-
mentul in care partile recurg
la mediere. Dupa cum este co-
dificat in Actul de Indatoriri si
in Codul de Procedura Civila
(21), partile pot primi o redu-

cere a taxelor din instanta si

pot plati taxe reduse mediato- *

rului. Daca partile participa la
mediere dupa prima audiere si
se ajunge la un acord care este
ratificate de catre judecatorul

ce prezideaza instanta, juma- -

tate din taxele aplicabele sunt
restituite.Daca partile participa
la mediere inainte de inceperea

procedurii civile, partile pri-

mesc inapoi o parte mai mare
din suma.Oricum, restituirea
costurilor nu se aplica atunci
cand partile ajung in instanta,
in ciuda semnarii unui acord
de mediere.
d.Stimulentele judecatorilor
Incurajarea judecatorilor sa
promoveze medierea este o alta

strategie ADR. Sprijinul judeca- :

torulor activi este un scop foarte

important si necesar in promova- *

rea adoptarii medierii in intreaga
Uniune Europeana.
In Bulgaria, Articolul 321 (2)

(3) din Codul Bulgar de Procedu- *

ra Civila (22), a fost promulgat
special pentru a adresa aceasta

problema. Prin legiferarea Actu- *

lui de Mediere din Bulgaria, in
2004 si 2007, judecatorii bulgari

aveau dreptul sa desemneze ca- -

zuri pentru mediere. Articolul
11(2) din Actul de Mediere, dadea

instantelor dreptul de a recoman- :

da medierea in anumite situatii
(23). Anterior Articolului 321, nu
au existat masuri ample legale
pentru a supraveghea sistemul
de mediere recomandat de catre

judecatori, si in consecinta, jude- *

catorii faceau adesea referinta la
articolul 11(2) pentru a promova

medierea. Sub incidenta Articolu-

lui 321, judecatorii bulgari sunt
acum nevoiti sa explice motivele
pentru care au ales sa nu trimita
un caz spre mediere. Articolul 321

ilustreaza o cale de ajuta promo- :

varea medierii prin incurajarea

puternica a participarii judeca- :

torilor la promovarea medierii
prin intermediul rolului pe care
acestia il au si prin intermediul
relatiilor cu avocatii si cu vasta
comunitate legala .

4. CONCLUZII

Implementarea cu succes a
medierii este importanta din
perspectiva macro-lumii si este
importanta si la nivelul micro de

7i cu zi. Un element care defines- *

te regula legii de astazi este unul
judiciar nu doar independent si
transparent ci si flexibil si foarte
eficient. Acest lucru se intampla
datorita faptului ca legea este

peste tot. Legea si corespunza- -

tor, instantele de judecata, ating
tot ceea ce facem. Dar astazi in
Europa ca si in multe alte locuri
sistemul juridic si instantele nu
sunt asa de flexibile cum ar trebui

Caravana Medierii Oradea, iunie 2012

ods. Bulgaria, Romania, Poland
and Hungary all offer mediation
reimbursement elements in their
domestic mediation laws.
¢ In Bulgaria, in pending court
cases where the parties reach a
settlement agreement through
mediation, they may present
the settlement agreement to
the court and request its im-
plementation in a court set-
tlement agreement. The court
settlement agreement has the
legal effect of an enforceable
court decision. When this oc-
curs the parties enjoy a refund
a 50% of the state fee paid for
the entire court action.18
o [n Romania, parties who settle
a pending dispute using me-
diation receive full reimburse-
ment of the fee initially paid to
the court.19
o Poland offers a 75% reimburse-
ment of the court fees already
paid for disputants who reach
a settlement through with
court-annexed processes.20
o Hungary offers incentives
depending on the type of
case and at what point in the
preceding the parties turn to
mediation. As codified in the
Act on Duties and the Code of
Civil Procedure,21 the parties
may receive a reduction in
court fees and pay a reduced
fee to the mediator. If the par-
ties participate in mediation
after the first hearing and the
agreement reached is ratified
by the presiding judge, half
of the applicable duties are
discounted. If the parties par-
ticipate in mediation prior to
a civil proceeding, the parties
are reimbursed more. How-
ever, cost reimbursements do
not apply when the parties go
to court in spite of the settle-
ment reached in mediation.
d. Judge Incentives

Encouraging judges to pro-
mote mediation is another ADR
strategy. Enlisting judges’ sup-
port is a very important and
necessary goal in promoting the
adoption of mediation through-
out the EU.

In Bulgaria, Article 321(2)(3)
of the Bulgarian Civil Procedure
Code22, has been promulgated
to address this very issue. With
the enactment of the Bulgarian
Mediation Act in 2004 and 2007,
Bulgarian judges had the right
to assign cases to mediation. Ar-
ticle 11(2) of the Mediation Act
gave courts the right to refer a
matter to mediation.23 Prior to
Article 321, there were no exten-
sive legal measures enacted to
oversee the judge-referred me-
diation system, and accordingly,
judges infrequently used Article
11(2) to promote mediation. Un-
der Article 321, Bulgarian judges
are now required to explain their
reasoning when they choose
not to send a case to mediation.
Article 321 illustrates a way to
help promote mediation through
strongly encouraging judges’
participation in promoting me-
diation through their roles and
relationships with lawyers, the
larger legal community.

4. CONCLUSION

Successfully  implementing
mediation is important in a
macro-world perspective and it
is important on the micro-day-
to-day level. An element that
defines the rule of law today is
a judiciary not only independ-
ent and transparent, but also
flexible and highly efficient. This
is so because law is everywhere.
The law and correspondingly,
the courts, touch everything we
do. But today in Europe, as in
many places, the judiciary and
the courts are not as flexible as
they need to be to address the
increasingly complex economic
and communication demands
that globalization has created.
Buropean businesses now have
clients all around the world and
need a method of dispute reso-
lution that is faster and less ex-
pensive than traditional judicial
adjudication. For this reason, Eu-
ropean businesses should rally
behind mediation and see the
economic benefits that media-
tion can provide.

On a micro-level, Member
State governments can save time
and money by making mediation
happen. Indeed, even low - - at
times, extremely low - rates of
mediation success free signifi-
cant litigation costs for govern-
ments, businesses, and citizens.
This study has aimed to show

27



medierea, tehnica si arta » iulie 2012

28

sa fie pentru a putea aborda ce-
rintele economice complexe si de
comunicare create de globalizare.
Afacerile europene au acum clien-

ti din toata lumea si au nevoie de §

o metoda alternativa de rezolvare
a disputelor care sa fie rapida si
nu asa costisitoare precum siste-
mul juridic traditional. Din acest
motiv, afacerile europene ar tre-
bui sa se bazeze pe mediere si
sa vada beneficiile financiare pe
care medierea le poate oferi.

La nivel micro, guvernele state-
lor membre pot economisi timp si
bani facand ca medierea sa aiba
loc. Intr-adevar, desi scazuta - ca-
teodata, extrem de scazuta - rata
de succes al medierii elibereaza
guvernele, afacerile si cetatenii
de costurile semnificative ale
litigiilor. Acest studiu a avut ca
scop demonstarea faptului ca in-
diferent cat de scazuta este rata
succesului medierii poate totusi
sa aduca rezultate. Aceste ,punc-
te de echilibru” sunt valoroase
prin faptul ca arata beneficiile ce
deriva din rata scazuta a succesu-
lui. In plus, acest studiu a incercat
de asemenea sa sugereze succint
cateva regulamente si stimulente
pentru inducerea utilizarii medi-
erii. Unele dintre solutii, cum ar
fi folosirea puterii legii pentru

Medierea

aproape de tinel

a face medierea obligatorie, nu

sunt asteptate a fi aplicate de fie- :

care stat membru. Altele cum ar fi
restituirea taxelor sau acordarea

de credite pentru taxe pentru fo- :

losirea cu succes a medierii sunt
idei relativ simple, dar care este
posibil totusi sa aiba un impact

major in cresterea ratei de parti- :

cipare la mediere. m

MEDIEREA:
EXPLICATII, APLICATII, COMPARATII

.............................

.............................

(partea 3)

INTRODUCERE N PRACTICA
MEDIERII DIN ROMANIA

P ractica Medierii, existd in te-
ei, din timpuri imemoriale.

Dintotdeauna in domeniul Drep-
tului Familiei, actiona MEDIEREA
DE CATRE NASI, la care, finii ve-
neau pentru medierea disputelor
ndscute in familie.

In coloniile grecesti, si mai
tarziu venetiene, de pe coasta
Marii  Negre, disputele din-
tre comercianti se solutionau
prin medierea de cdtre Sindic,
conducatorul breslei in care se
nastea disputa.

In traditia romaneascd, pute-
rea judecitoreasca se rupe de
puterea executivd de-abia prin
Codul de Procedura Civild din
9.09.1865, 1n care, la art. 1, se
institutionalizeazd, solutionarea
disputelor de cétre judecétorii de
plasé care pentru valori mici ale

ritoriul de astdzi al Romani-“ambulanti”,

Pace comunale” din 1879, 1894
si 1896 se institutionalizeaza
judecdtori  speciali,  practic
pentru  anumite
cauze fara valoare sau de mica
valoare, precum si pentru delicte

minore, Intelegindu-se prin ace- :

asta cele care afecteazd traditiile
morale dintre doua sau mai multe

persoane, fard a avea efect mate- :

rial generalizat, asupra relatiilor
sociale.

Prin  Codul de Procedura
Civild din 15.03.1900 se mentin
dispozitiile privind judecatoriile
de pace, care se vor abroga prin

legea pentru judecatoriile de oco- :

ale din 30.12.1907.

Rezolvarea alternativd a con- :

flictelor se refera la o anumitd

ordine a abordarii: negociere, :
mediere, conciliere si arbitrajul. :
Printre aceste variate abordari, -

negocierea este singura abordare

n care nu necesitd o a treia parte.

cauzelor, sau pagubelor (daune- Arbitrajul este singura abordare

lor) dau solutii definitive, in anu-
mite domenii.
Prin legile “Judecétoriilor de

care nu lasa rezolvarea in mana
celor implicati. Aceste abordari
pot fi definite si diferentiate prin:

just how low the mediation suc-
cess rates can be and still see
results. These “break-even points*
are valuable in showing the bene-
fits to be derived from low success
rates. Additionally, this study also
has attempted to briefly suggest
some simple regulations and in-
centives to induce mediation use.
Some of the solutions, such as

using the force of law to make me-
diation mandatory, are obviously
not expected from every Member
State. Others like reimbursing
dispute fees or giving tax cred-
its for successful mediation use
are relatively simple ideas which
might however have a big impact
on increasing mediation partici-
pation rates. ]

MEDIATION: EXPLANATIONS,

APPLICATIONS,

.............................

COMPARISONS

.............................

(part 3)

INTRODUCTION INTO
MEDIATION PRACTICE IN
ROMANIA

ediation practice exists in
I\/l nowadays Romania’s ter-

ritory since immemorial
time. In family law, there was al-
ways the mediation performed by
godparents, whereby godchildren
came to mediate disputes arising
inside the family.

In Greek colonies, and later in
the Venetian ones, on the Black
Sea coast, disputes between mer-
chants were solved through medi-
ation by the Syndic, the leader of
the guild where the dispute arose.

In Romanian tradition, the ju-
diciary splits from the executive
power only with the appearance
of the Civil Procedure Code in
09.09.1865, whereby art. 1 insti-
tutionalizes the settlement of dis-
putes by local county judges who
give definitive solutions for small
value cases, or damages, in some
areas.

The laws of “Public Peace
Courts” in 1879, 1894 and 1896

institutionalize special judges,
practically “ambulant”, for cer-
tain causes without value or low
value, and for minor offenses,
namely those affecting the moral
traditions between two or more
persons, without generalized ma-
terial effect on social relations.

The Civil Procedure Code dated
15.03.1900 preserves the provi-
sions on the peace courts, but
will be repealed by law for district
courts in 30.12.1907.

Alternative  Conflict  Resolu-
tion refers to a certain order of
approach: negotiation, media-
tion, conciliation and arbitration.
Among these various approaches,
negotiation is the only one that
does not require a third party. Ar-
bitration is the only approach that
does not leave the solution in the
hands of people involved. These
approaches can be defined and
differentiated by:

o The role of third parties

o The communication between
the parties

o The role of parties in organiz-
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¢ Rolul celei de-a treia parti
o Nivelul la care se reduce comu-
nicarea intre parti
¢ Rolul partilor in organizarea
rezolvérii finale
o Interesele atinse de decizia luata
Negocierea este un proces de
rezolvare de probleme in care
doud sau mai multe persoane dis-
cutd despre neintelegerile lor si
incearcd sa ajungd la o rezolvare
reciproc convenabild. Negocie-
rea se face intre prieteni, intre
membrii familiei si In organizatii.
Negocierea este utilizatd intr-o
multitudine de domenii: econo-
mic, politic, diplomatic, social etc.
In cadrul negocierii, participantii
incearca sd gdseasca punctele de
diferentd, dar si cele comune, sa-
si arate propriile nevoi si intere-
se, sd gdsescd mai multe solutii,
sd ajungd la o intelegere asupra
ceea ce e de facut. Negocierea
este principala metoda prin care
vechile relatii sunt redefinite si
se creeazd noi relatii. Negocierea
este un proces ce se face pas cu
pas si care plaseazd comunicarea
si abilitdtile de negociere intr-un
cadru ce ghideazd participantii
citre descoperirea intelegerii re-
ciproc avantajoase. Din moment
ce negocierea este un proces ne-
asistat - adicd nu implicd o a treia
parte - participantii sunt singurii
care trebuie sa gdseascd modul
de a spune ce doresc, testand re-
ceptivitatea si dorintele celeilalte
parti. Negocierea reprezintd mai
ales practica armonizarii interese-
lor partilor prin definirea unui in-
teres comun si nu doar o alternati-
vd la un conflict potential, violent
sau neviolent. Negocierea poate
avea loc tnainte sau in cadrul unui
proces aflat pe rolul instantei, in-
tre termenele de judecat.
Concilierea inseamna negoci-
ere voluntard cu ajutorul unei a
treia pdrti, care mediazd schim-
bul de informatii intre parti, in
vederea solutiondrii unui conflict.
Concilierea nu utilizeazd intilni-
rea partilor si discutiile directe.
Conciliatorul, a treia parte, pasi-
vd, se “pozitioneazd” intre partile
aflate in conflict si are rolul de a
identifica si deschide un canal
de comunicare, transmitand, de
obicei, mesaje intre partile in con-
flict, care nu sunt dispuse sa se
intalneasca fatd in fata. Se aplica,
in general, strategia bazatd pe
compromis. Concilierea directd
este o procedurd instituitd de
Codul de procedura civila si care
prevede cd in procesele si cererile
in materie comerciald evaluabile
in bani, fnainte de introducerea
cererii de chemare in judecatd,
reclamantul este obligat si in-
cerce solutionarea litigiului prin
conciliere directd cu cealaltd par-
te. Astfel, potrivit art. 720 indice

1 alin. 2, reclamantul va convoca
partea adversd, comunicAndu-i
in scris pretentiile sale si temeiul
lor legal, precum si toate actele

doveditoare. Rezultatul concilie- *

rii se va consemna intr-un Tnscris
cu ardtarea pretentiilor reciproce
referitoare la obiectul litigiului si
a punctului de vedere al fiecdrei
pérti. Chiar daca medierea poate
parea asemindtoare concilierii,
ele difera in puncte importante. in
timp ce concilierea este de obicei
un proces informal, provenind din
contextul social si organizational

si rezolvat intre oameni ce se cu- -

nosc, medierea este o abordare

formala ce trebuie rezolvatd intr- :

un anumit mod si este ghidaté de
mediatori ce pot i necunosculi

disputantilor. Negocierea si con-
cilierea depind de motivatia ce- :

lor implicati de a rezolva amiabil
conflictul. Medierea are si aceastd

componentd, dar succesul proce- :

sului depinde si de corectitudinea
si profesionalismul procesului la
nivel mediatorului

Medierea inseamna participa- :

re voluntard in procese formale,
in care, o a treia parte ajuta pe cei

in conflict sd-si identifice proble- :

mele si sd-si satisfacd interesele
majore.
Medierea se bazeazd pe acelasi

proces colaborativ ca si negocie- *

rea. Este un proces structurat in
care o parte tertd, neutrd si fara
putere decizionald, asista partile
implicate in conflict cu scopul de
a facilita negocierea unui acord
mutual acceptabil. Prin urmare,

medierea este o0 negociere asista- :

td. Diferenta este data de faptul cd

aflarea punctelor de vedere, gisi- *

rea intereselor comune, crearea

situatiei victorie-victorie si evalu- :

area optiunilor sunt ghidate de
un mediator in cadrul intalnirilor
comune si individuale.

Arbitrajul inseamna participa-

re voluntara sau cerutd, intr-un
proces de explicare, prezentare si
precizare a nevoilor, intereselor si
a porzitiilor, ce duce la construirea
unei intelegeri cu ajutorul unei
parti neutre. A treia parte, neutrd
(un arbitru), ascultd argumentele

pértilor In conflict si apoi ia o de-
cizie. Arbitrajul se poate desfasu- :

ra pe langd o instanta de judecatd
sau in mediul privat. Functie de

situatie, decizia unui arbitru poa- :

te fi executorie sau nu. Ideea de

baza in cazul solutionarii dispu- :

telor prin mediere este stingerea
conflictului prin intermediul unei
a treia parti - mediatorul - care
are rolul de a facilita negocierea
unei solutii reciproc avantajoase

pentru parti, prin metode si teh- :
nici de comunicare specifice. Me- -

diatorul nu poate impune partilor
o solutie - prin aceasta medierea
se distinge de arbitraj, iar partile

ing the final resolution
o The interests affected by the

decision taken.

Negotiation is a problem solv-
ing process in which two or more
people talk about their differ-
ences and try to reach a mutually
convenient solution. Negotiation
takes place between friends, fam-
ily members and in organizations.
Negotiation is used in many fields:
economic, political, diplomatic,
social, etc. In negotiation, partici-
pants try to find both the different
and common points, to show their
needs and interests, to find more
solutions, to reach an agreement
on what to do. Negotiation is the
main method by which old rela-
tionships are redefined and new
ones are created. Negotiation is
a step by step process and puts
communication and negotiation
skills in a framework that guides
participants to discover mutu-
ally beneficial agreement. Since
negotiation is an unassisted pro-
cess, meaning it does not involve
a third-party, participants need
to find themselves the way to say
what they want, testing the sen-
sitivity and desires of the other
party. Negotiation is especially
practical harmonization of par-
ties” interests by defining a com-
mon interest and not just an al-
ternative to a potential, violent or
nonviolent conflict. Negotiation
can occur before or during pro-
ceeding before a court, between
court hearings.

Conciliation is  voluntary
negotiation with a third party,
which mediates the exchange of
information between the parties
in resolving a conflict. Concilia-
tion does not use direct meetings
and discussions between parties.
The conciliator, the third passive
party, is “positioned” between
the warring parties and aims to
identify and open a communica-
tion channel, usually transmit-
ting messages between parties in
conflict, not willing to meet face
to face. Generally, a compromise
strategy is applied. Direct concili-
ation is a procedure established
by the Civil Procedure Code which
provides that in commercially-val-
ued cases, before the submission
of the subpoena, the applicant is
obliged to try resolving the dis-
pute by direct conciliation with
the other party. According to art.
720 index 1 par. 2, the applicant
shall invite the other party, in-
forming him in writing about his
claims and legal grounds, as well
as all proving documents.

The result of conciliation will
be recorded in a document which
shows mutual claims on the sub-
ject of litigation and each party’s
point of view. Even if mediation

may seem like conciliation, they
differ in important ways. While
conciliation is usually an informal
process, coming from a social
and organizational context and
resolved between people who
know each other, mediation is a
formal approach, which needs to
be solved in a certain way, and
is guided by mediators who may
be unknown to litigants. Negotia-
tion and conciliation depend on
the motivation of those involved
to resolve the conflict amicably.
Mediation also has this part, but
the success also depends on the
mediator’s accuracy and profes-
sionalism.

Mediation is voluntary par-
ticipation in formal processes, in
which a third party helps those in
conflict to identify problems and
satisfy their major interests.

Mediation is based on the same
collaborative process as negotia-
tion. It is a structured process in
which a third party, neutral and
without decisional power, assists
the conflicting parties, with the
purpose to facilitate the negotia-
tion of a mutual acceptable agree-
ment. Therefore, mediation repre-
sents an assisted negotiation. The
difference is that finding common
points of view, interests, creating
the win-win situation and evalu-
ation of options are guided by a
mediator in joint and individual
meetings.

Arbitration represents a vol-
untary or required participation,
in a process of explaining, pre-
senting and clarifying the needs,
interests and positions, resulting
in the construction of an agree-
ment with the help of a neutral
party. A third, neutral party (ar-
bitrator) hears arguments of the
parties in conflict and then makes
a decision. Arbitration may be
conducted at a court or privately.
Depending on the situation, the
decision of an arbitrator may
be enforceable or not. The basic
idea for solving disputes through
mediation is to settle the conflict
through a third party - the media-
tor - who has the role to facilitate
the negotiation of a mutually
beneficial solution for parties, by
specific communication methods
and techniques. The mediator
can not impose a solution to the
parties — this is where mediation
differs from arbitration - and the
parties may or may not reach an
agreement, in the latter case they
may opt for the classical method
of conflict resolution - the court.
Mediation occurs only in the ne-
gotiable issues between the par-
ties, it can not work in situations
where they can not have their
rights, for example in strictly per-
sonal rights.

29



medierea, tehnica si arta » iulie 2012

30

pot sau nu sa ajunga la un acord,
in acest din urma caz ele pot opta
pentru solutionarea prin metoda
clasicd a conflictelor - instanta
de judecatd. Medierea intervine
doar 1n aspectele negociabile
dintre parti, ea nu poate opera
in situatiile in care acestea nu
pot dispune asupra drepturilor
lor, spre exemplu drepturile strict
personale.

Persoanele aflate in disputd
care iau in considerare folosirea

medierii ca metoda de a-si rezol-

va divergentele doresc adesea s
cunoasci ce beneficii au de pe
urma procesului. Desi nici o

procedurd de rezolvare a dispu-

telor nu poate garanta rezultate
specifice, existd unele trenduri
care par a fi caracteristici comune
diferitelor metode. Medierea este

mai ieftind decat litigiul. Medie-
rea faciliteazd solutii rapide. Me-
dierea reface echilibrul partilor

prin introducerea unei a treia

pérti care va gestiona informatii- J
le. De obicei, participantii la me- |

diere sunt multumiti de proces
si rezultat. In final, apare o ratd
crescutd de compliantd cénd se
apeleazd la mediere.

In continuare este prezentatd
o listd cu cateva dintre beneficiile
care apar adesea in urma folosirii

medierii. Cu toate cd rezolvarea di-

feritelor dispute specifice poate si

nu aducd toate beneficiile enumera-

te, adesea apar multe dintre acestea.

PRACTICA SI INVATAREA DE
PROCEDURI CREATIVE DE
REZOLVARE DE PROBLEME

Medierea 1i invald pe oame-

ni tehnici practice de rezolvare
de probleme care pot fi folosite

pentru a solutiona dispute viito-

are. Componenta educationald a
medierii contrasteazd intens cu

proceduri de rezolvare a dispute-
lor precum arbitrarea sau proce-

sele judiciare, care sunt orientate
exclusiv pe rezultat.

GRAD DE CONTROL MAI
MARE SI PREDICTIBILITATE A
REZULTATULUI DIN PARTEA
PARTILOR

Pirtile care si-au negociat
propria intelegere au mai mult

control asupra rezultatului di-

sputei. Castigurile si pierderile
sunt mai predictibile in cazul

unei intelegeri negociate sau me-

diate decat dacd ar fi cazul unei
arbitrari sau a unei judecati.

AUTODETERMINAREA, y
IMPUTERNICIREA PERSONALA

Persoanele care negociaza pro-
priile lor intelegeri se simt ade-

sea mai puternici decat cei care
folosesc reprezentanti, cum ar fi
avocatii, pentru a le reprezenta
interesele.  Negocierile

media-

te pot oferi un forum pentru a

invata despre si a-si exercita pu- ;

terea si influenta personald.

PASTRAREA UNEI RELATII
FUNCTIONALE SAU TERMI-
NAREA UNEI RELATII INTR-0
MANIERA AMICALA

Multe dispute au loc in con- :
textul unor relatii care vor con- :

tinua de-a lungul anilor care
vin. O intelegere mediatd care
abordeazd  toate  interesele
partilor implicate pot sd péstreze
adesea o relatie functionald in
modalitati care n-ar fi posibile
printr-o procedurd de luare a

deciziei de topul pierdere cistig.

Medierea poate, de asemenea, sd
faciliteze terminarea unei relatii
intr-o manierd mai amicald.

> :’/

People in dispute, who consider
using mediation as a way to solve
their differences, often want to
know their benefits in the pro-
cess. While no dispute resolu-
tion procedure can guarantee
specific results, there are some
trends that appear to be common
features of different methods.
Mediation is cheaper than litiga-
tion. Mediation facilitates quick
solutions. Mediation restores the
parties’ balance by introducing a
third party to manage the infor-
mation. Usually participants are
satisfied with the mediation pro-
cess and outcome. Finally, there
is a high rate of compliance when
resorting to mediation.

Below, there is presented a list
with some of the benefits usually

—~ N

SOLUTII FUNCTIONALE SI
IMPLEMENTABILE

Partile  care-si  mediaza
divergentele au posibilitatea de
a lua In considerare cele mai

fine detalii ale implementirii.

Acordurile mediate pot include
proceduri special ajustate pentru
modalitatile de punere in aplicare
a deciziilor. Acest aspect sporeste
probabilitatea ca partile sd se

conformeze termenilor intelegerii. :

ACORDURI MAI BUNE DECAT
REZULTATUL DE TIP CQM-
PROMIS SAU DE TIP CASIG
PIERDERE

Negocierile mediate pe baza
intereselor pot avea ca rezultat
intelegeri mai satisfacdtoare
pentru toate pdrtile implicate
decat o solutie de compromis in
care participantii cu castiguri si

pierderi. Medierea bazatd pe in- :

terese permite partilor s caute

modalitati de a ,méri placinta”, -

satisfactii suplimentare, sau sa
caute solutii 100% care creeaza

arising from the use of mediation.

. Although solving different spe-

cific disputes may not bring all
the benefits listed below, many of
them do appear.

PRACTICE AND LEARNING
CREATIVE PROBLEM SOLV-
ING PROCEDURES

Mediation teaches people prac-
tical problem solving techniques
that can be used to resolve future
disputes. The educational part of
mediation contrasts heavily with
the dispute resolution proce-
dures, such as arbitration or judi-
cial processes, which are focused
exclusively on the result.

GREATER DEGREE OF
CONTROL AND PREDICTABIL-
ITY ON THE OUTCOME FOR

: THE PARTIES

Parties that have negotiated
their own deal have more control
over the outcome of the dispute.
Gains and losses are more pre-
dictable for a negotiated or medi-

ated agreement than one reached
through arbitration or in court.

SELF-DETERMINATION,
PERSONAL EMPOWERMENT
People who negotiate their own
agreements often feel stronger
than those who use representa-
tives, such as lawyers, to repre-
sent their interests. Mediated
negotiations can provide a forum
for learning about and exercising
personal power and influence.

MAINTAINING A FUNCTIONAL
RELATIONSHIP OR ENDING A
RELATIONSHIP IN A FRIEND-
LY MANNER

Many disputes occur in the
context of relationships that will
continue over the years to come.

A mediated agreement which ad-
dresses all the interests of par-
ties involved can often preserve a
working relationship in ways that
would not be possible through a
loss - gain procedure. Mediation
can also facilitate the completion
of a relationship in a friendly
manner.

FUNCTIONAL AND IMPLE-
MENTABLE SOLUTIONS

Parties who mediate their dif-
ferences are able to take into
account the smoothest details
of implementation. Mediated
agreements can include specially
tailored procedures for methods
to implement the decision. This
increases the likelihood that
parties comply with the terms of
agreement.

AGREEMENTS BETTER THAN
THE COMPROMISE OR
LOSS-WIN RESULT

Mediated negotiations based
on interests can result in more
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»Ccastig pentru toti, pierderi pentru
niciunul” (Pearson and Thoennes,
1984a; McEwen si Maiman, 1981;
Bingham, 1986).

SOLUTII CARE DUREAZA

Intelegerile mediate tind sd
dureze in timp, iar daca apare o
disputa ulterioard, este mult mai
probabil ca partile sd utlizeze un
forum colaborativ de rezolvare de
probleme pentru a-si solutiona
divergentele decat sa adopte o po-
zilie adversariala.

ASCULTAREA ACTIVA
INSEAMNA A Fl EMPATICI

Mediatorul aratd empatie fatd
de parti, pastrandu-si In acelasi
timp impartialitatea si neutralita-
tea. Empatia priveste mecanisme
psihologice inconstiente prin
care o persoand isi modeleazd
intuitiv conduita, pentru a se
identifica emotional cu partene-
rul de dialog. Empatia poate ajuta
si completa comunicarea verbala.
Pentru a comunica intelegator,
prietenos, amabil, tolerant si
calm, trebuie si ne punem in lo-
cul partilor. Mediatorul asculta
sentimentele partilor, incercand
sd inteleagd starea sufleteasca si
atitudinea lor, fard a se identifica
cu aceste stari. Ascultarea activa
este utild si pentru identificarea
sursei argumentatiei de catre
mediator. Aristotel a dezvoltat un
model universal al argumentatiei
si persuasiunii. Conform ace-
stuia, discursul actioneazd pe trei
niveluri: pathosul (incdrcaturd
subiectiva, afectivd, emotionald
si instinctuala), logosul (demers
cerebral, rational, logic, obiectiv)
si ethosul (conduite morale, valori
culturale, traditii, credinte, obice-
furi, echitatea).

Setul de valori pe care se
bazeazi medierea sunt in sine
principiile medierii si telul pe
care il are medierea. Medierea, ca
institutie are ca scop principal re-
medierea relatiilor partilor aflate

in conflict, indiferent in ce fazd
a conflictului se afld acestea. De
aceea, regula de bazi in mediere

este moderarea discutiilor, facili-

tarea comunicdrii si consolidarea
autonomiei partilor in asa fel incat
acestea sd poatd sd solutioneze

conflictul singure. Procesul me- :

dierii, spre deosebire de procesul

clasic de justitie, nu are ca finali-

tate stabilirea vinovatiei partilor
aflate in conflict.

PIRAMIDA NEVOILOR
Abraham Maslow - psiholog - a

realizat o ierarhie a nevoilor uma- :

ne de bazd si a afirmat céd exista

nivele inferioare ale nevoilor uma- :

ne de bazd care trebuie acoperite
inainte ca oamenii sa treacd la
alte nivele superioare. Oamenii
cauta Intai sa isi satisfacd Nevoia
fiziologica de supravietuire - ei au

nevoie de addpost, mancare, apd, :

caldura si sex. Apoi ei au nevoie
de Sigurantd - pentru a fiin afara
pericolului si a fricii, pentru a fi

capabili sa fsi satisfacd nevoile fi- :

ziologice. Deasupra acestor nevoi
se afla Nevoile sociale - oamenii
au nevoie sa interactioneze cu alti
oameni si sd aibd relatii apropiate
de prietenie, sd apartind si sa fie
inclusi intr-un grup, sd iubeasca

si sd fie fubifi. Oamenii au nevo- :

ie si de Stima - sa fie bine vazuti
si apreciati de catre ceilalti, ca si

de ei tnsisi. Ei au si Nevoi de re- :

alizare personald - ei au nevoie

sd aibd realizari, sd castige pu- :

tere, sé Isi foloseasca potentialul
si sd Isi construiasca o identitate.
Conform conceptului observat de

Abraham Maslow, daca sunt ne- :

voi nesatisfacute la nivelurile de
la baza piramidei, vom incerca
in zadar sd ne satisfacem nevoi
situate la nivelurile superioare.
Chiar daca reusim Intr-o oarecare
masurd sa le atingem, ele vor fi
ori false, ori de scurtd duratd. m

AURORA CIRLIG
Mediator, C.M.R.N.V. Cluj

MEDIEREA iN DISPUTELE
TRANSFRONTALIERE -
DREPTUL FAMILIEI, DIVORTURI

omisia Europeana estimea-
C za ca sunt in jur de 350 de

mii de casatorii binationale
annual, iar numarul divorturilor
se ridica la aproximativ 170 de
mii in UE. Evident, multe dintre
aceste divorturi implica si copii.
De cele mai multe ori, in famiile
binationale cu copii, in urma di-
vortului, pot sa apara si situatii
de rapiri de minori, in peste 70%

................. leeeeesonnns

din cazuri, mamele fiind cele acu- :

zate de rapire.
Cum se intampla acest lucru?

In momentul aparitiei neintelege- :
rilor in familie, unul din parinte, :

constient sau nu, isi ia copii si

pleaca cu ei in tara de origine, :

in vizita sau vacanta, cu sau fara
acordul celuilat sot si apoi refuza

sa se intoarca. In acest moment, :

celalalt parinte il poate acuza pe

satisfactory agreement for all par-
ties than a compromise solution,
in which participants have gains
and losses. Interest — based me-
diation allows the parties to seek
ways to “increase the pie”, more
satisfaction, or to look for 100%
solutions that create “win for all,
losses for no one” (Pearson and
Thoennes, 1984a, McEwen and
Maiman, 1981, Bingham, 19806).

LASTING SOLUTIONS
Mediated agreements tend to
last long in time, and if a dispute
arises later, it is more likely that
parties use a problem solving
collaborative forum, in order to
resolve differences rather than
adopt confrontational positions.

ACTIVE LISTENING MEANS
BEING EMPATHIC
Mediators  show  empathy

towards the parties, while pre-
serving their impartiality and
neutrality. Empathy involves un-
conscious psychological mecha-
nisms by which a person shapes
his behavior intuitively, to iden-
tify emotionally with the dialogue
partner. Empathy can help and
complete verbal communication.
To communicate in a consider-
ate, friendly, kind, tolerant and
calm way, we should stand in
the parties’ shoes. The mediator
listens to the parties’ feelings,
trying to understand their mood
and attitude, without identifying
with these states. Active listen-
ing is also useful for identifying
the source of argument by the
mediator. Aristotle developed
a universal model of argument
and persuasion. According to
him, speech acts on three levels:
pathos (subjective, affective and
instinctual load), logos (cerebral,
rational, logical, objective ap-
proach) and ethos (moral con-
duct, cultural values, traditions,
beliefs, customs, justice).

The set of values mediation is

based on are precisely the prin-
ciples and the goals of mediation.
Mediation, as institution, aims to
redress relations of the parties
in conflict, no matter the phase
of the conflict. Therefore, the
ground rule in mediation is to
moderate discussions, facilitate
communication and consolidate
parties’ autonomy so that they
can resolve the conflict them-
selves. Mediation process, unlike
the classic justice process, does
not focus on establishing the
blame for the parties in conflict.

PYRAMID OF NEEDS
Abraham Maslow - psycholo-
gist - has developed a hierarchy
of basic human needs and said
that there are lower levels of ba-
sic human that need to be covered
before people move to higher
levels. People seek first to satisfy
their physiological need for sur-
vival - they need shelter, food,
water, heat and sex. Then they
need safety - to be out of danger
and fear, to be able to satisfy their
physiological needs. Above these
needs there are the social needs -
people need to interact with other
people and have a close friend-
ship, to belong and be included
in a group, to love and be loved.
People need also self-esteem - to
be perceived properly and ap-
preciated by others, as well as by
themselves. They also have needs
for personal success - they need
to have accomplishments, to gain
power, to use their potential and
build an identity. According to the
concept created by Abraham Ma-
slow, if the needs at the bottom
are not fulfilled, we try in vain to
satisfy our needs located at the
upper levels. Even if we succeed
to some extent to achieve them,
they will be either false, or short.
| |

AURORA CIRLIG
Mediator, C.M.R.N.V. Cluj

MEDIATION IN CROSS-BORDER
DISPUTES - FAMILY LAW,
DIVORCES

uropean Commission es-
E timates there are about
350.000 hi-national mar-
riages annually and number of
divorces is around 170.000 in
the EU. Obviously, many of these
divorces involve children. Most
times, in bi-national families
with children, minors may be kid-
napped after divorce, in over 70%
of cases mothers being accused of

kidnapping.

How does this happen? When
disagreements appear in a fam-
ily, one parent, consciously or
not, takes the children and leave
with them to the country of ori-
gin, for visit or vacation, with or
without the other spouse’s agree-
ment and then refuses to return.
At this point, the other parent
may charge the runaway with in-
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cel care a plecat cu copii, de rapi-
re internationala de minori.

Cadrul legal in acest caz il re-
prezinta Conventia de la Haga din
1980 asupra rapirii internationa-
le de copii care prevede ca mino-
rul sa fie inapoiat in tara de rese-
dinta intr-un termen foarte scurt,
adica in maxim 6 luni. De cele mai
multe ori, acest lucru se realizea-
za inainte ca instanta competenta
sa solutioneze divortul parintilor
si sa emita o hotarare privind cus-
todia si domiciliului minorului.
Ca urmare, copilul va fi plimbat,
din punct de vedere legal, de la
o tara la alta: returnarea se face
intr-o tara, iar apoi custodia este
acordata intr-o tara, etc., iar acest
lucru nu poate aduce decat tra-
ume minorului care va fi mutat
dintr-o tara in alta, inainte de a se
putea adapta la noile conditii de
viata (scoala, domiciliu, etc).

Evident, intotdeauna, divortu-
rile si procesele de custodie in-
ternationala implica mari costuri
de timp si bani, iar instanta com-
petenta cu solutionarea acestora,
va avea un rol dificil, mai ales ca
audierea partilor se poate realiza
cu greutate sau de loc. In plus, in
virtutea aplicarii conventiei de la
Haga, conform careia minorul tre-
buie returnat in tara de resedinta,
pot sa apara situatii si mai trau-
matizante pentru copil. Un exem-
plu: parinti din tari diferite, au
resedinta in a treia tara. Conform
conventiei de la Haga, copilul tre-
buie trimis in tara de resedinta,
chiar daca niciun parinte nu mai
locuieste efectiv acolo.

Sunt tari, de exemplu Germa-
nia care impun medierea in ase-
menea situatii. Personal, sunt de
parere ca toate statele membre
UE ar trebui sa introduca obligati-
vitatea medierii in cazurile divor-
turilor internationale, mai ales
daca la mijloc sunt si copii minori.
Avantajele medierii sunt cunoscu-
te de toti cei prezenti insa, in ase-

menea cazuri, ternational
putem spune abduction of
ca avantaje- minors.

le  medierii The legal
sunt enorme framework
pentru parti. in this case
Evitam astfel is the 1980
desele depla- Hague  Con-
sari  pentru vention  on
audieri, ter- | International
mene  sau . SN

alte acte necesare unui proces de

divort si custodie. Avand in vede- :

re ca medierea este o procedura
maleabila, nu intotdeauana este

necesara prezenta partilor la se- :

dinta, comunicarea se poate face

si prin intermediul emailului, te- :

lefonului sau videoconferintei.

Este adevarat ca acordul de me-
diere nu este executoriu, dar, mul- :

te state din UE il recunosc ca fiind
acordul de vointa al partilor si, in

functie de tara, el poate fi auten-

tificat de notar sau de instanta de
judecata. Evident, autentificarea
acordului dureaza incomparabil
mai putin fata de un proces de
divort international. Nu vreau sa

mai amintesc si de partea financi-

ara, si ea foarte importanta.

Dar vreau sa subliniez faptul ca, -
scurtand un astfel de proces, co- :
pii minori vor fi protejati in masu- :

ra in care pot relua legaturile
normale cu parintii. Din punctul
meu de vedere acesta este cel mai
important lucru, avand in vedere
ca noi, atat ca parinti, cat si ca
mediatori, suntem obligati moral

sa avem intotdeauna grija de inte- :

resul superior al copiilor.
Pana cand Comisia Europeana

va emite o hotarare privind obliga-
tivitatea medierii in cazul divortu-

rilor internationale, totul depinde
numai de noi sa facem ca aceasta
sa functioneze. Acest lucru se face
in primul rand prin informare, iar
noi deja am facut acest pas. m

FLORENTINA STANESCU
Mediator

MEDIEREA,
ARTA DE A COMUNICA SCHIMBAREA

rezenta fiind la lansarea
P publicatiei “ Medierea — 0

perspectiva  psihologica
asupra solutionarii conflictelor’
autori: Freddie Strasser si Paul
Randolph, mi-am propus sa o lec-
turez si sa transmit un punct de
vedere asupra acesteia.

Cu pixul in mana, asa se citeste
aceasta carte. Sunt pasaje intregi
care merita subliniate pentru a fi
recitite, atunci cand partile aflate
in mediere au un anumit tip de

J

.............................

comportament. Alte pasaje care
merita citite sunt cele din care
mediatorul vrea sa mai asimileze
din cunostintele si experientele
cuprinse in ea.

lar Doamnia Sa, Lordul Slynn
of Hadley in “Cuvant inainte” a

spus un lucru deosebit de impor- *

tant, citez: "Prima parte a cartii
trebuie sa fie citita de doua ori.
[...] Fiecare este esentiala una
pentru cealalta.”

Am lecturat pe nerasuflate toa- :

tion, which provides that the mi-
nor must be returned to the coun-
try of residence in a very short
time, i.e. in maximum 6 months.
Most times, this happens before
the competent court settles the
divorce of parents and issues a
decision on child’s custody and
residence. As a result, the child
will be passed, from a juridical
point of view, from one country
to another: the return is made in
one country, then the custody is
granted in another country, etc.,
and this can only bring trauma
to the minor, who will be moved
from one country to another, be-
fore being able to adapt to new
conditions of life (school, home,
etc.).

Obviously, international di-
vorces and custody trials always
involve higher costs in time and
money, and the competent court
will have a difficult role, espe-
cially that hearing of the parties
can be achieved with difficulty, if
any hearing at all. In addition, un-
der the application of the Hague
Convention, whereby the child
must be returned to the country
of residence, even more traumatic
situations may occur for the child.
An example: parents from differ-
ent countries, residing in a third
country; under the Hague Conven-
tion, the child should be sent to
the country of residence, even if
none of the parents actually live
there.

There are countries, such as
Germany, which require media-

MEDIATION,

tion in such cases. I personally
believe that all EU Member States
should introduce mandatory me-
diation in international divorce
cases, especially if children are
involved. The advantages of me-
diation are known hy all those
present but in such cases, we can
say that the benefits are enor-
mous for the parties in mediation.

Child Abduc- We thus avoid frequent hearings,

deadlines or other documents re-
quired by a divorce and custody
trial. Since mediation is a flex-
ible procedure, the presence of
the parties at the meeting is not
always necessary, as communica-
tion can be done via email, phone
or videoconference.

It is true that the mediation
agreement is not enforceable, but
many EU countries recognize it as
being the will of parties and, de-
pending on the country, it can be
authenticated by a notary or by
the court. Obviously, authentica-
tion of the agreement incompara-
bly lasts less than an internation-
al divorce trial. I do not even want
to mention the financial side, also
very important.

But I want to emphasize that,
by shortening such a process,
children will be protected to the
extent that they can resume nor-
mal ties with their parents. From
my perspective this is the most
important thing, considering that
we, both as parents and as me-
diators, are morally obligated to
always care for the best interests
of children.

Until the European Commis-
sion issues a decision about the
mandatory character of media-
tion for international divorces, it
all depends on us to make it work
properly. This is done basically
through information and we have
already taken this step. m

FLORENTINA STANESCU
Mediator

THE ART OF

COMMUNICATING THE CHANGE

.............................

B A psychological perspective
on conflict resolution” authors:
Freddie Strasser and Paul Ran-
dolph, T wanted to read it and to
submit an opinion on this matter.

With a pen in your hand, this is

eing present at the launch of

the way this book should be read. *
There are entire passages that de-

serve to be highlighted in order
to be reread when the parties in
mediation have certain behaviour.

.............................

Other passages that are worth

the publication “Mediation - reading are those from which the

mediator wants to assimilate the
knowledge and the experience
that they contain.

His Worship, Lord Slynn of
Hadley, in the Preface, said one
important thing, and I quote:

‘The first part of the book should

be read twice. [...] Each one is es-
sential, one for the other.”

I read the whole book in one
gulp, in the same day I bought it.
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ta cartea, chiar in ziua in care am
achizitionat-o. Eram foarte curioa-
sa si totodata foarte interesata de
cumulul de informatii pe care l-ar
putea contine. De la prima lectura
am inceput adnotarile sau subli-
nierile unor cuvinte/propozitii ca-
re-ti atrag atentia. Tocmai pentru
ca am terminat un curs de psih-
analiza pe parte de mediere, am
vrut sa vad daca abordarea din
punct de vedere psihologic este
asemanatoare si totodata daca
pe langa ce am studiat la curs,
aceasta carte aduce plus valoare
dezvoltarii mele personale.
Raspunsul este DA, a adaugat
un cumul de informatii noi de
care sunt coplesita si mi-a intarit
ceea ce cunosteam deja. Acum
este foarte important sa aplic in
practica cunostintele acumulate.
Din punctul meu de vedere este
foarte important sa ne cunoastem
pe noi ca indivizi unici, sa putem
sa ne descoperim adevaratele cali-
tati si sa incercam sa ne indreptam
defectele. Conflictele interioare
care ies la suprafata sunt din cau-
za ca nu ne intelegem nici macar
pe noi sau in primul rand pe noi.
Aflati intr-o societate inca in
tranzitie, cu mentalitati, concept,
comportamente intr-un cuvant
cu o educatie care nu se bazea-
za pe individ si unicitatea lui, ci
mai mult pe colectiv/societate in
ansamblul ei, ne este greu sa ne
schimbam. Cerem celor din jurul
nostru, fara a face noi insine nimic.
Structurata in trei parti, ulti-
ma parte reprezentand studiile
de caz, cartea este incitanta de
la prima pana la ultima pagina.
Chiar si in Introducere poti gasi
lucruri interesante la care merita
sa reflectam. Cum ar fi diferenta
dintre terapeut si mediator, ca-
teva principii “elementare, dar,
fundamentale”,etc.

As cita: ,Pentru o relatie uma- Avem perceptii diferite, nivele de evo-

na buna si eficienta, o persoana
are nevoie de acceptare fara cri-
tica a fiecarui sentiment, gand, a
fiecarei schimbari de directie, a
flecarui sens pe care aceasta il
intalneste in propria existenta.”
(Rogers 1987)

In viziunea mea, Medierea
reprezinta arta de a comunica
schimbarea. Voi incerca sa fac
abstractie de definitii, concepte
si sabloane. In continuarea apre-
cierii mele, vis a vis de publicatia
mai sus , am sa incerc sa va trans-
mit punctual meu de vedere, per-
sonal, al unui practicant in proce-
durile de mediere la care partile,
chiar daca au sau nu procese in
instanta, vin sa caute o cale de a
se intelege amiabil.

MEDIEREA POATE FI 0 ARTA?
Cu siguranta da. Ea se bazeaza
nu numai pe lucruri concrete, pre-

stabilite, pe principii si reguli de
conduita sau tehnici/metode de
aplicabilitate. Dincolo de acestea

sunt abilitatile, deprinderile, ta- :
creativitatea, personali- -

lentul,
tatea, caracterul persoanei care
aplica medierea, adica mediatorul.

Felul sau de a fi insotit de acu- *

mularea informatiilor in acest
domeniu, converg spre faptul ca

medierea este o arta. O arta com- *

pusa din creator si instrument,
care, formand un tot unitar duc
la rezultat.

Asa cum pictorul ajutat de in- *

strumente da lumii o opera de
arta. Este adevarat, unii pictori au
parte de posteritate, altii se pierd
in negura timpului. Oare de ce?
Pentru ca este foarte important

ceea ce transmiti tu, ca fiinta uma-

na, iar instrumentele nu fac decat
sa te ajute in munca ta de creatie.

Medierea este o arta. O arta
in care mediatorul isi pune toate

abilitatile, talentul, ingeniozita- :

tea, creativitatea, cunostintele
dobandite pe parcursul existentei
lui ca sa creeze, ajutat evident de
tehnici /metode ca si instrumente
de lucru.

Medierea poate  comunica
schimbarea? Cum poate face
acest lucru?

Noi, oamenii suntem diferiti.

lutie, instruire si preocupari diferite.

De cele mai multe ori comuni- :
carea dintre oameni este superfi- -
ciala. Avem impresia ca transmi- :

tem un mesaj, insa stupoare, nu
suntem intelesi.

CARE POATE FI CAUZA?

Nu ne concentram sa transmi- :

tem mesajele in mod corect, nu

dorim sa aflam ce a inteles cela- :

lalt din mesaj si in cele din urma
nici nu ne intereseaza daca prin
mesajul nostru am lezat in vreun

fel nevoile/ interesele interlocuto- :

rului nostru.
In general facem referire la

persoane si mai putin la compor- -

tamente, iar acest lucru ne trimite
intr-o directie gresita.

Desi poate ca intentiile noastre
sunt cele mai laudabile, felul cum

este perceput mesajul duce la di-

sensiuni.

¢ development.

[ was very curious and also very
interested in the accumulation
of information it might contain.
Even from the first chapter I start-
ed the annotation or underlining
of words / phrases that get your
attention. Just because I finished
a course of psychoanalysis on the
part of the mediation, I wanted to
see if the psychological approach
is similar and also if in addition to
what we studied at the course the
book adds value to my personal

of the definitions, concepts and
patterns. Next to my appreciation,
regarding the above mentioned
publication, I will try to tell you
my personal point of view, a prac-
titioner in mediation proceedings
to which the parties, whether they
have or not court cases, come to
seek a way to get along amicably.

CAN MEDIATION BE AN ART?
It definitely can. It is based
not only on specific things, de-
faults, on principles and rules of
mr conduct or

- i ¥

The answer is yes, I added an
accumulation of new information
that is overwhelming me and I
reinforced what I already knew. It
is very important now to apply in
practice the knowledge that T have
accumulated.

From my point of view it is very
important to know ourselves as
unique individuals, to be able to
discover our true qualities and
try to remove our weaknesses. In-
ner conflicts come to the surface
because we do not understand
ourselves or, even first of all, our-
selves.

Being in a society that is still in
transition, with mentalities, con-
cept and behaviours, in a word
with an education that does not
rely on the individual and his
uniqueness, but rather on the
collective / society as a whole, it
is difficult for us to change. We
ask those around us to do things,
without doing anything ourselves.

Structured in three parts, with
the last part representing case
studies, the book is exciting from
the first to the last page. Even
in the Introduction you can find
interesting things that deserve
reflection. Such as the difference
between therapist and mediator,
a few principles “elementary, but
fundamental”, etc..

I would like to quote: “For a
good and effective human rela-
tionship, one needs acceptance
without criticism of every feeling,
thought, of each change of direc-
tion, of each sense that it meets in

[y [

techniques
/ methods
of applica-
tion. Beyond
| these there
are abilities,
skills, talent,
creativity,
personality,
character of
the person
applying me-
diation, that
mediator.

Its character accompanied by
the accumulation of information
in this area, converge on the fact
that mediation is an art. An art
that is formed of the creator and
the instrument, which form a
whole and lead to the result.

In the same way in which a
painter, helped by his tools, gives
the world a work of art. It is true
that some artists remain for pos-
terity; others are lost in the mists
of time. Why is that?

Because what you send is very
important, as a human being,
and the instruments only help
you in your creative work.

Mediation is an art. An art in
which the mediator puts all his
skills, talent, ingenuity, creativity
and the knowledge gained during
his existence, to create, obviously
helped by techniques / methods
as working tools.

Can mediation communicate
change? How can it do this?

We humans are different. We
have different perceptions, levels
of development, training and dif-
ferent concerns.

Most times communication
between people is superficial. We
feel that we convey a message, but
stupor, we are not understood.

WHAT MAY THE CAUSE BE?
We don’t focus on sending mes-
sages properly, we do not want to
know what the other has under-
stood from the message and ulti-
mately we do not care if the mes-
sage harmed in any way the needs

its own existence.” (Rogers 1987) / interests of the other party.

From my point of view, media-
tion is the art of communicating
change. I try to make abstraction

In general we refer to people
and less to the behaviour, and this
sends us in the wrong direction.
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In consecinta, inainte de a
transmite un mesaj este bine sa-l
formulam in asa fel incat el sa se
refere la un anumit tip de com-
portament sinu la o persoana.

De aici si pana la a intelege co-
rect ce se transmite, mai este doar
un pas. Comunicarea este esen-
tiala atat in modul in care trans-
mitem cat si la ce o raportam. De
multe ori comunicam, insa de si
mai multe ori nu transmitem ni-
mic.

In mediere, un mediator poate
fi acea persoana care sa genereze
un canal de comunicare intre cele
doua parti care au ajuns intr-o
stare de blocaj.

Dezamorsarea conflictului si
reluarea procesului de comunica-
re duce la o cale de dialog, intele-
gere reciproca si percepere corec-
ta a celor doua realitati, aparent
opozabile.

Atata timp cat suntem dispusi
in a accepta ca este omeneste sa
gresim si ca putem repara o gre-
seala doar daca ne dorim sa ne fie
bine noua si celor din jurul nos-
tru, atunci putem spera ca vom
ajunge la o intelegere reciproc
avantajoasa in momentul in care
ajungem in mediere. Nu este vor-
ba sa pierdem ceva sau sa facem
compromisuri. Este vorba doar sa
cautam si sa gasim o cale pe care
sa mergem satisfacandu-ne ne-
voile / interesele personale fara
sa incalcam nevoile / interesele
celuilalt.

Exista loc sub soare pentru toti
si putem avea fiecare tot ce ne do-
rim daca vom fi deschisila a vedea
alte oportunitati, alte optiuni de a
creea noi sanse si solutii din care
sa alegem. Fiecare problema are

cel putin o rezolvare. Daca vom

cauta sa generam mai multe solu- :

tii atunci vom avea de unde alege
fara sa-1 lezam pe cel de langa noi.

Aici este vorba si de schimba- :

rea unor mentalitati, este vorba
si ca este necesar sa avem o scala

de valori reala la care sa ne rapor- -

tam. Pentru niciunul dintre noi
nu este prea tarziu sa incepem o
schimbare de mentalitate daca ne

dorim sa traim mai bine si in ar- :

monie cu ceilalti. Chiar daca vom
transmite copiilor nostri aceste
valori reale si tot se cheama ca
am lasat in urma noastra un lucru
valoros.

Mahatma Ghandi a spus: “Sa
fim noi schimbarea pe care dorim
sa o vedem la ceilalti”. Incepand
cu noi, vom genera unde pozitive

in jurul nostru, in comunitate, so- -
cietate, la nivel de tara, pe intrea- -

ga planeta.

Medierea este arta in a comu- :

nica schimbarea. Iar simplul fapt
ca ai citit acest articol, imi da
speranta ca generatiile viitoare
vor creste, se vor dezvolta si vor
evolua atat fizic, mental, dar si
spiritual.

Incepe prin a medita la cele ci-

tite si poate ai sa gasesti in viata
ta locurile de unde sa pornesti

schimbarea. Daca nu ai gasit, :

atunci sa te gasesti pe tine si apoi
drumul intelegerii tale.

Cu cat vei evolua mai mult, cu
atat vei fi mai puternic pentru
tine si pentru cei din jurul tau.

Iti doresc sa gasesti calea spre

linistea, armonia si echilibrul tau, :

precum si al celor din jur, u

VALERIA TIDVA (CIUPITU)
Mediator
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MEDIEREA FACILITATIVA
TEHNICA ASCULTARII ACTIVE*
*Craiova, Editura Consensus, 2010, ISBN 978-973-88401-3-3
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TEHNICI APLICATE IN
MEDIERE
i, pentru ca tot am inteles sa

Senumér atitudini de abordare

v a partilor aflate Tn disputa, o
sd incere sa prezint o modalitate
mai structuratd de construire a
discutiei comune.

Mediatorul, pentru a putea
construi 0 miscare tipicd care
poate fi comparatd cu dintii unui
fierastrdu, si anume oscﬂagia re-
lativ egald intre cele doud parti,
oscilatie atat in dialog, in atitudi-
ne, cét si in mesajul transmis - ca
incdredturd si continut - pentru a
rdméne pe Intreaga procedura a
medierii impartial si neutru, tre-

buie sa Tncerce sd-si structureze
discutia comund in trei etape.
Prima etapa, care are rolul de

a imprima o anumitd dinamici di- *

alogului, consta intr-o combinatie
de atitudine pozitivd degajatd de

limbajul paraverbal si nonverbal,

cat si de limbajul verbal, insotita

de o prezentare de esentd a medi- :

erii si a mediatorului.
Scopul acestei prezentari este
acela de a dilua starea conflictuald

si de a orienta atentia partilor ca-

tre pozitiile de intrare ale acestora.
Deplaseaza centrul de greutate

catre mediator si catre spatiul me-
dierii, umbrind importanta perce- :

putd de pérti a problemelor care

Although perhaps we have the
most laudable intentions, the way
in which the message is perceived
leads to dissension.

Therefore, before sending a
message we should formulate it
so that it refers to certain behav-
iour and not to a person.

From here to the correct under-
standing of what is transmitted is
only one step. Communication is
essential both in how we send and
on what we report it to. We often
communicate, but more often we
do not convey anything.

In mediation, a mediator may
be the person to generate a com-
munication channel between the
two sides that reached a deadlock.

Defusing the conflict the re-
sumption of communication leads
to a path of dialogue, mutual un-
derstanding and correct percep-
tion of the two realities, appar-
ently in opposition.

As long as we are willing to ac-
cept that it is human to make mis-
takes and that we can fix a mis-
take if we just want things to be
good for us and for those around
us, then we can hope that we will
reach a mutually beneficial deal
when we get to mediation. This
is not about losing something
or making compromises. It's all
about seeking and finding a way
for us to satisfy the personal
needs/ interests without infring-
ing the personal needs/ interests
of the other.

There is a place under the sun
for all of us and we will each have
all we want if we are open to see
other opportunities, other op-
tions to create new opportuni-
ties and solutions from which to

choose. Each issue has at least
one solution. If we seek to gener-
ate more solutions we will have
a choice without hurting the one
next to us.

Here we talk about the change
of mentality, and that it is neces-
sary to have a real scale of values
to which we refer to. It isn’t too
late for either of us to start a
change of mentality if we want to
live better and in harmony with
others. Even if we send these real
values to our children we can still
say that we left something valu-
able behind us.

Mahatma Gandhi said: “Let us
be the change we want to see in
others”. Starting with us we will
generate positive vibes around us,
our community, society, nation-
wide, the entire planet.

Mediation is the art of commu-
nicating change. And simply be-
cause you read this article gives
me hope that future generations
will grow, will grow and evolve
physically, mentally, and spiritu-
ally.

Start by meditating on what
you read and maybe you can find
in your life the places to start
changing. If you didn’t find any-
thing then you should find your-
self and then the path to your un-
derstanding.

As you grow more you'll be
stronger for yourself and for
those around you.

[ wish you to find the path to
peace, harmony and your own
balance and as well the one of the

others. n
VALERIA TIDVA (CIUPITU)
Mediator
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TECHNIQUES APPLIED IN
MEDIATION

nd, because I decided to
A enumerate the attitudes

the parties approach in a
dispute, I will to try to present a
more structured way of building
the common discussion.

The mediator, in order to build

a typical movement that can be
compared to the jags of a saw,
that is the oscillation relatively
equal between the two parties,
oscillation both in dialogue, at-

throughout the procedure of
mediation, should try to struc-
ture the joint discussion in three
stages.

The first stage, which has the
role to determine a certain dy-
namic of dialogue consists of a
combination of positive attitude
released by the nonverbal and
verbal language, together with an
essence presentation of the me-
diation and mediator.

The purpose of this presenta-
tion is to dilute the state of con-

titude and in the message sent - flict and focus the attention of

as a load and content - in order
to remain impartial and neutral

parties on their input positions.
It shifts the center of grav-
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contureaza disputa.

Prima etapd constituie rampa
de lansare a dialogului, realizat cu
precidere in a doua etapa de parti.

Etapa de mijloc determind pozi-
tiile de intrare ale partenerilor de
dialog, pozitii bazate pe atitudini
afisate, pe dorlnte pe tendinte
determinate de atitudinile com-
portamentale ale partenerului.

In acest segment al procedurii,
pértile dezvolta proprile naratiuni
cenzurate de reguld de 1ntervent1—
ile reciproce, rolul mediatorului

fiind acela de a canaliza discutia &
medierii prin prezentarea decla- :

spre aspecte legate de starea de
fapt (verificarea realitatii).

In aceasti etapd intermediard
se vor contura relatiile de interde-
pendenta dintre parti, relatii in-
compatibile la nivel de perceptle

Mediatorul identifici incompati-
bilitatea relatiei, constatd deficien-
tele de comunicare, stabﬂeste punc-
te de intersectie, dar side segregare,
poritiveazi mesajul si preia sarcina
descifrédrii disputei, impingand dia- 4
logul spre a treia etapa.

Esentiald in dezvoltarea si ma-
turizarea procedurii de mediere,
a treia etapd realizeazd o compa-
rare a realitatii perceputd de parti
prin sondarea de citre mediator a
elementelor de identitate sociald a
partilor, structurii emotionale, dar
si analiza evolutiei individuale.

Scopul mediatorului este acela
de a acumula date si informatii care
pot fi fructificate ulterior prin evi-
dentierea punctelor de confluenta.

Perceptla partilor poate fi
identificatd raportat la nivelul de
informatie furnizatd, iar compa-
tibilizarea relatiei de interdepen-
dentd poate fi 1n1t1ata prin simpla
furnizare de sume de perceptii
rezultate si combinate optim de
mediator prin pozitivarea mesa-
jului reformulat.

Atitudinea mediatorului va de-
termina partlle sd interactioneze,
furnizand 1nformat11 necesare op-
timizarii mesajului.

Cele trei etape pot fi extinse la
intreaga procedurd de mediere,
existand riscul asumat de media-
tor de a nu sonda in profunzime,
realizand o compatibilizare a rela-
tiei bazatd pe atitudini afisate, si
nu pe necesitati.

Printr-o astfel de atitudine a
mediatorului se realizeaza pozi-
tia neutrd si impartiald necesara
A
intr-o mediere, fiind neglijatd
importanta confidentialitatii din
discutiile separate.

Aceasta reprezintd o tehnicd de
gestionare a discutiilor comune,
necesard mediatorului care, de
cele mai multe ori, este prejudici-
at de informatia factuald in prima
parte a procedurii de mediere.

VERIFICAREA REALITATII

0 metodd simpa de lucru in
timpul discutiilor comune presu-
pune folosirea reactiilor partene-
rilor de dialog pentru a obtine un
acord asupra adevarurilor accep-
tate reciproc.

Se obisnuieste ca dupd intierea

ratiei de Inceput mediatorul sd
evite o acutizare a discutiilor si sa
grabeasca partile, solicitandu-le
convorbiri separate.

Unde se poate ajunge?

Plecand de la o baza comund, :

initiald, in discutiile separate
partlle a]ung sd- 51 construiasca

proprla versiune a reahtatn ver- .
siune care nu poate fi controlata, .
in ceea ce priveste perceptia co- :

mund despre starea de fapt
Ce face mediatorul in aceasti
situatie?

Asa’ cum stim, mediatorul fa-

ciliteazd comunicarea si, pentru

cd scopul acestuia este si deblo- :

cheze canalele de comunicare, se
va transforma 1n vehiculul care
transportd mesajul de la o parte
la cealaltd.

Consecinte:

Efortul depus de mediator se

dubleazi, eficienta acestuia dimi- +
nuandu-se, riscand s nu mai poa-

4 controla datele certe din istoria
partilor, discutiile canalizandu-se
spre stabilirea punctelor comune
sau cel putin necontestate, scopul
medierii diluandu-se in eforturile
uneori gratuite ale mediatorului

de a stabili starea de fapt perce-

puta de parti si necontestata.
Tendmta fireascd a partllor este

aceea de a atrage simpatia media-
torului in timpul convorbirilor se- -

parate si atunci creeazd o stare de
fapt care o apreciaza ca pozitiva
pentru mediator, uitdnd practic
de faptul cd momentul discutiilor
comune este imediat urmator si
se va lovi de atitudinea celuilalt
care are si el o variantd proprie
de poveste perceputd din aceeasi
perspectiva a pozitivdrii atitudinii
mediatorului.

Mediatorul realizeazd cd in tim-
pul dialogului separat se va soli- :

cita pentru a lua consimtgmantul
parulor transformand medierea
intr-o interogare permanentd, de
genul: ,am ineles ci ... spunea
partenerul dumneavoastra mai

devreme”, iar reactia sd fie de ge- :

nul: ,nu este adevarat...
va spun eu!
Recomandat

asa cum

Mediatorul trebuie si foloseas-

cd discutiile comune cat mai mult

timp cu putintd, incercand sa sta-
bileasca datele comune ale poves-

tii prin reactiile de acceptare sau

de negare ale partilor atunci cand
celalalt povesteste.

Discutiile comune dureaza, dar

ity towards the mediator and the
mediation space, overshadowing
the importance of the problems
outlining the dispute perceived
by the parties.

The first stage is the launch pad
of dialogue, mainly conducted by
the parties in the second stage.

The intermediate stage deter-
mines the input position of dia-
logue partners, positions based
on the attitudes displayed, on
desires, tendencies given by the
behavioral attitude of the partner.

In this segment of the proce-
dure, the parties develop their
own narrations, usually censored
by mutual interventions, when
the mediator’s role is to channel
the discussion towards issues re-
lated to the facts (reality check).

In this intermediate stage, there
will be outlined interdependen-
cies between parties, incompatible
relationship at level perception.

The mediator identifies incom-
patibilities of the relationship,
observes communication defi-
ciencies, determines both points
of intersection and segregation,
makes the message positive and
takes over the task of deciphering
the dispute, pushing the dialogue
to the third stage.

Essential in the development
and maturation of mediation, the
third stage provides a comparison
of reality perceived by the parties,
through the mediator’s survey of
parties’ social identity elements,
emotional structure and analysis
of the individual progress.

The mediator’s purpose is to
accumulate data and information
that may be turned into benefits
later on, by highlighting points of
confluence.

The parties’ perception can
be identified in relation with the
information provided, and com-
patibilization of interdependence
relationship can be initiated by
simply providing a sum of result-
ing perceptions, optimally com-
bined by the mediator by rephras-
ing the message and making it
positive.

The mediator’s attitude will

make the parties interact, provid- as

ing necessary information to opti-
mize the message.

The three stages can be extend-
ed to the whole procedure of me-
diation, with the risk taken by the
mediator not to probe in depth,
creating a compatibilization of

relationship based on attitudes
displayed, and not on needs.

Through this attitude can the
mediator have the neutral and
impartial position in mediation,
neglecting the importance of pri-
vacy in separate discussions.

This is a management tech-
nique for joint discussion, nec-
essary to mediators, who, most
times, are missing the factual
information in the first part of
mediation.

REALITY CHECK

A simple working method dur-
ing joint discussions involves us-
ing the reactions of dialogue part-
ners to achieve mutual agreement
on accepted truths.

Usually, after initiating me-
diation by delivering the opening
statements, the mediator tries
to avoid overheating discussions
and rush the parties, asking them
for separate conversation.

Where can it get?

Starting from initial, common
ground, in separate discussions
parties come to build their own
version of reality, version that
cannot be controlled in terms of
common perception about the
state of facts.

What does the mediator do

in this situation?
As we know, the mediator fa-
cilitates communication, and

because his/her purpose is to un-
block the channels of communica-
tion, he/she will become a vehicle
carrying the message from one
party to another.

Consequences:

Mediator’s effort doubles, his/
her efficiency decreases, risking
being unable to manage certain
data in the history of parties,
channeling discussions towards
establishing common or at least
unchallenged points, the media-
tion’s purpose diluting into the
efforts, sometimes useless, of the
mediator to establish the state of
facts perceived by the parties and
not contested.

Natural tendency of the parties
is to attract the sympathy of the
mediator in separate talks and
then they create a state of facts
that is considered positive for the
mediator, practically forgetting
that the moment of joint discus-
sions is following immediately
and will confront the other’s at-
titude, who has his own variant
of the story seen from the same
perspective, namely making the
mediator’s attitude positive.

The mediator realizes that, dur-
ing the separate dialogue, he/she
will be required to take consent of
the parties, transforming media-
tion into a continuous query, such
: “I understand that ... your
partner said earlier “, and the
reaction would be something like
this:” not true ... as [ say!”

Recommended

The mediator must use joint
discussions as long as possible,
trying to establish common data

35
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confruntarea pértﬂor usureazd
munca mediatorului in ceea ce
priveste peceptia partilor despre
realitatea acestora.

Nu uitd sd obtind acordul aces-
tora pentru fiecare etapd, nu
intotdeauna un acord pe puncte
comune doar pe perceptii.

Rezultat

Discutiile separate au o duratd
mult diminuatd, fiind necesare
doar pentru o analizd amanuntitd
a elementelor care nu pot depdsi
sfera confidentialitatii.

Concluzie

Atitudinea de control reciproc
prin sanctionarea perceptiilor di-
ferite de catre parti echivaleazd cu
verificarea realitatii percepute, si
nu neapdrat certe.

CONSTRUIREA INCREDERII

Increderea reprezintd, poate,
cea mai importantd trasiturd a
procedurii de mediere.

Tncrederea trebuie analizatd
sub doud planuri, tncrederea
mediatorului in persoana sa si
increderea pértilor in persoana
mediatorului si implicit Tn proce-
dura medierii.

Ce trebuie sa faca un media-
tor pentru a avea incredere in
propria persoana?

Trebuie sd imbine optim cele
trei elemente ale limbajului: ver-
bal, nonverbal, paraverbal.

Primul contact cu pirtile este
determinant in atitudinile viitoa-
re ale acestora ca rezultat al pri-
mei impresii tradusd in contactul
vizual al primelor cinci secunde.

Atitudinea optimistd este gene-
ratd de modul de primire al parti-
lor, cit si de salutul si prezentarea
acestora.

In declaratia de inceput, mesa-
jul trebuie si fie clar si bine struc-
turat astfel incat acesta sd ajunga
la parti fara a fi filtrat si interpre-
tat de acestea, iar pozitia media-
torului trebuie s fie una deschisd,
care invitd partﬂe la dialog.

Ce trebuie si faci mediatorul
pentru a construi increderea
partllor in persoana sa?

Ca in orice alt domeniu unde
persoana este prioritard mesa-
jului, si in mediere functioneaza
mimetismul.

Pirtile vor imprumuta din
atitudinea mediatorului si, pe
masurd ce acesta isi va dezvolta
declaratia introductiva, atentia va
fi capacitatd de contmutul mesa-
jului exprimat prin mijloacele de
comunicare enuntate anterior.

Increderea mediatorului este
sporitd de gradul de empatie pe

care-l aratd pdrtilor, favorizand
deschiderea acestora spre o co-
municare efectiva.

Atitudinea de ,va inteleg... dar
nu inseamnd cd vi si aprob re-
prezintd un mijloc de acumulare
de argumente potrivit perceptiei
personale ale partilor, argumen-
te care ulterior reiterate vor mari
gradul de tncredere al acestora in
persoana mediatorului.

Atentia mediatorului poate fi

subliniatd si de dorinta acestuia
de a relua mformatu’le primite,
redand fidel datele comunicate

de parti, dar filtrate prin abilita- :

tea dobanditd, reformuland n
ceea ce priveste modalitatea de
transmitere a mesajului.

Construirea increderii repre- :

zintd un mijloe de gestionare a
medierii, dobandirea acesteia
fiind esentiald in demararea
procedurii in sine.

TEHNICA REFORMULARII
Medierea se bazeazd in mare

parte pe comunicare si, pe cale de

consecintd, mediatorul trebuie sd

foloseascd reformularea in vede- -

rea pozitivarii mesajului transmis.

De foarte multe ori mediatorul
are tendinta de a se transforma in
canalul de comunicare dintre cei
doi subiecti ai procedurii, uitand

faptul ci acesta existd, dar a sufe-

rit distorsiuni datorate deficientei

in traducerea mesajului si in in- ;

terpretarea lui.

Partile mizeazd pe reactia me- :
considerandu-l baro-

diatorului,
metrul atitudinilor acestora.
Pozitiile sunt intdrite de reactia
mediatorului,
sajului si transmiterea acestuia

fiind eficient in facilitarea progre- -
sului in directia optimizarii relati-

eide 1nterdependenta

Neutralizarea mesa]ulul sipozi- :
tivarea acestuia asigurd mediato- :

rului pozitia neutrd si impartiala,

aspect care 1mbunatateste comu- -«

nicarea in procedura medierii.
Dacd mediatorul ar incdrca
continutul mesajului cu elemente

emotionale sau _argumente pozi-

tlonale partile isi vor configura
pozmlle de intrare folosind si
atitudinea mediatorului pentru
a justifica cererile, comunicarea

fiind preluati de mediator, iar di- :
rectiile de deplasare spre mtelege- :
re se construiesc prin efortul me- :

diatorului, fiind neglijate nevoile.

Scopul reformularii consta in
depersonalizarea mesajului, fard
a fi golit de continut, pentru a
putea fi prelucrat de partea care
il primeste in vederea formuldrii
raspunsului.

Incarcdtura emotionald constituie

balastul care ingreuneazi interpreta-

rea mesajului, asigurand un raspuns
lafel de denaturat ca si continut.

In mediere se face deplasarea
din zona determinantd a formei
in zona de interes a continutului,
valorificand substanta mesa]ulul
si nu reactia partﬂor la pozitiile
afisate.

Cum reformulam?

Identificim initial zonele de
convergentd ale atitudinilor celor

doua parti, starea de fapt necon-

testata de acestea, folosim un cod

de interpretare 1mbrat1§at de am- *

bele, acordam valoarea solicitats,
ulterior identificim zonele de
disputd care urmeaza a fi clarifi-

cate, acestea din urmé fiind neu- :

tralizate prin limbaj, incercam
sd construim o zond de asteptare
comund in ceea ce priveste rezol-
varea impasului.

reformularea me-

of the story by accepting or deny-
ing reactions of the parties when
the other one talks.

Joint discussions take time, but
confrontation of parties eases the
mediator’s work in relation to the
parties’ perceptions regarding
their reality.

He/she does not forget to obta-
in their consent for each stage,
not always agreement on common
points, but only on perceptions.

Result

Separate discussions have a
more diminished duration, be-
ing necessary only for a thorough
analysis of items that cannot go
beyond confidentiality.

Conclusion

The attitude of mutual control
by sanctioning different percep-
tions by the parties equals with
the verification of perceived reality,
and not necessarily certain reality.

BUILDING TRUST

Trust is perhaps the most im-
portant feature of mediation.

Trust must be analyzed under
two plans, mediator’s trust in
him/herself and the parties’ trust
in mediator and implicitly in the
mediation procedure.

What should a mediator do
to trust him/herself?

He/she should combine the
three elements of language op-
timally: verbal, nonverbal, para-
verbal.

The first contact with the par-
ties is crucial to their future atti-
tudes, given the first impression
translated into visual contact of
the first five seconds.

Optimistic attitude is gener-
ated by the welcoming of the par-
ties and the greeting and their
presentation.

In the opening statement, the
message must be clear and well
structured so that it reaches the
parties without being filtered and
interpreted by them, and the me-
diator’s position should be open,
inviting the parties to the dialogue.

What should the mediator do
to build parties’ confidence in
his/her person?

As in any other area where the
person is primary to message,
mimicry functions in mediation
as well.

Parties will borrow from the
mediator’s attitude, and as he/
she develops the opening state-
ment, the attention will focus on
the content of the message ex-
pressed through the communica-
tions means listed above.

The mediator’s trust is in-
creased by the degree of empathy
showed to parties, encouraging
them to have an effective commu-
nication.

An attitude such as “I under-
stand you... but it does not mean
[ agree with you” represents a
means of accumulating arguments
according to parties’ personal per-
ception, arguments that later on
will enhance their confidence in
the person of the mediator.

Mediator’s attention can be
also highlighted by his/her de-
sire to resume the information
received, giving back the data
communicated by the parties ac-
curately, but filtered by the ability
gained, reformulating the way in
which the message is delivered.

Building trust is a way of man-
aging mediation and acquiring it
is essential in starting the proce-
dure itself.

Rephrasing technique

Mediation is heavily based
on communication and, conse-
quently, the mediator must use
rephrasing to make the message
positive.

Often the mediator tends to
turn him/herself into the chan-
nel of communication between
the two subjects of the process,
forgetting that it actually exists,
but suffered distortion due to de-
ficiency in translating and inter-
preting his message.

Parties rely on the mediator’s
reaction, considering it their at-
titude barometer.

Positions are strengthened by
the mediator’s reaction, rephras-
ing the message and its transmis-
sion being effective in facilitating
progress towards optimization of
the interdependence relationship.

Making the message neutral and
positive provides a neutral and im-
partial position for the mediator,
an aspect that improves communi-
cation in mediation procedure.

If the mediator charged the
content of the message with emo-
tional elements or positional ar-
guments, the parties would set
their input positions also using
the mediator’s attitude to justify
their claims, communication be-
ing taken over by the mediator,
and the directions towards an
agreement is built through the
efforts of the mediator, while ne-
glecting the needs.

The goal of rephrasing is to
depersonalize the message, with-
out emptying its content, in order
to be processed by the party that
receives it to formulate an answer.

Emotional load is the ballast
hampering the interpretation of
the message, providing an answer
whose content is distorted.

In mediation, a movement
takes place from the determining
area of form into the interest area
of content, turning into benefit
the substance of the message and
not valuing the reaction of parties
to positions displayed.

How do we rephrase?

Initially, we identify the con-
vergence area of both parties’ at-
titudes, the state of facts not chal-
lenged by them, we use a code of
interpretation embraced by both,
we grant the value requested,
then we identify areas of disa-
greement which will be clarified,
the latter being neutralized by
language, we try to build a com-
mon waiting area in order to solve
the impasse.
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Cum depersonalizim?

Mesajul transmis este plin de
perceptii personale pe care medi-
atorul Tncearcd sa le inldture prin
raportarea la aspectele evidente
pentru care partlle au consimfit
si le accepte, sau clarificand stari
de fapt care sunt confuze prin lip-
sa unui cod de interpretare.

Mediatorul incearca sa identifice
elementele care in reprezentarea
partilor constituie puncte de con-
vergentd care nu trebuie clarificate
solicitand consimtgmantul aces-
tora pentru exphcarea actlumlor
viitoare prin trimiterea la acestea.

Mediatorul ~construieste un
mesaj care in final va fi comun, re-
actia partilor fiind pozitiva in ceea
ce priveste interpretarea acestuia.

Scopul

Neutralizarea mesajului ajuta
partile, facilitind comunicarea,
acestea acceptand pozitiile recipro-
ce pe care le-au adoptat, rolul me-
diatorului rezuméandu-se la compa-
tibilizarea nevoilor prin asistarea
negocierii din acel moment.

TEHNICA BRAINSTORMING

Stabilirea problemei/ problemelor
Este importantd  stabilirea
problemei/problemelor, acestea
trebuie sd fie clare si nu comple-
xe. Dacd problema este complexa,
mediatorul ar trebui s-o imparta
pe componente.

Proces

Partile care au o idee sunt sfa-
tuite s-o noteze si s-o prezinte.

Mediatorul ar trebui sa numere
ideile si sd Incerce si le mareasca
numarul. De exemplu ~Avem 4
idei, haideti s le facem 5!”

Mediatorul ar trebui si repete
ideea prin cuvintele autorului,
astfel incat sa i se recunoasca me-
ritul acestuia sau sd incurajeze
ideea originard.

In cazul mai multor idei care sur-
vin in acelasi timp, cel care are ide-
ea cea mai asociatd are prioritate.

fn timpul intrunirilor de brain-
storming este descurajatd apre-
cierea ideilor, deoarece aceasta
poate inhiba participantii si poa-

te reduce efectul celor patru re-
guli de baza, mai ales generarea
de idei neobisnuite.

Evaluare

Brainstorming-ul nu este doar
un generator de idei pentru altii,
de obicei grupul va evalua si se-
lecta singur ideea finala.

Solutia nu ar trebui sa necesite
aptitudini pe care pértile nu le au
sau nu le pot obtine.

Dacd sunt necesare resurse sau
aptitudini suplimentale atunci
obtinerea lor ar trebui sa facd par-
te din prima parte a solutiei.

Trebuie si existe o metoda de a
masura progresul si succesul.

Pagii trebuie sd fie clari tuturor
si treburile distribuite astfel incat
fiecare sa aibd un rol important.

La procesul de luare a decizii-
lor trebuie sd participe tot, astfel
incat efortul sa fie coordonat spre
scopul stabilit.

Ar trebui mentinut interesul
participantilor astfel incat acestia

sd-si continue eforturile depuse.
Varianta finala este generata de

diversitatea de optiuni prezentate

si lipsite de cenzura mediatorului.

TEHNICA FORMULARII INTRE-
BARILOR

Tendinta fireascd a oamenilor

in vorbirea curent consta in a in- *

sera in intrebarea formulata si a

laspunsului asteptat, tehnica ba-

zatd In special pe rationamentul

deductiv al interlocutorului.
Construtiile rationale, logice

sunt eficiente in s1tuat11le in care,

de reguld, se doreste o tempori-

zare a comunicdrii prm arderea

unor etape de explicare a conclu- *

ziilor rezultate.

In mediere, plecand de la
principiile acesteia, si anume
neutralitatea si 1mpart1ahtatea,
mediatorul, persoana care nu
emite ]udecatl solicita partiletna
construi rationamente logice din
perspectlva acestora, sursa de
argumentare fiind chiar perceptia
participantilor la procedura.

Intrebarile care solicitd un
rdspuns narativ, descriptiv, sunt
formulate din perspectiva celui
care asteaptd sirul argumentatiei
ratlonale a partii care se exprimd,
sunpla interventie a mediatorului
in expnmarea unui rationament

avand efect in schimbarea per- :
ceptiei partii si modificarea la ni- :

velul perceptiei acesteia.
Se recomand ca intrebarile si
contind doar mesajul interogativ

fara componenta deductivd a me-

diatorului.

Ex. Si inteleg cd hainele dum- -

neavoastrd erau groase si inchise
la culoare pentru cd era noapte si
se facuse frig?

Réspuns:

Nu, dar dacd stau sd ma gan- :

desc da, se lasase frigul!
Mediatorul a apelat la percep-

tia sa si a dedus cd hainele acestu-

la erau asa pentru ci era noapte
si, evident, noaptea este posibil
ca temperatura sd scadd.

Reformulata:

Erati in haine groase si inchise
la culoare pentru ci...?

Rédspuns:

Am rdmas Imbricat asa pentru
cd veneam dintr-o micd excursie
de la munte, iar sotia a observat
cd nu aveam paine n casa si m-a
trlmls sd cumpar.

In ambele situatii sunt vehicu- :

late aceleasi mformatu in mesajul
transmis de mediator, dar rezul-
tatul este Tn mod radical diferit.

Partea a deplasat decizia argu-

mentatiei in zona mediatorului,

perceptla acesteia fiind deforma-
ta de mesajul continut in ntreba-

rea formulati. n
—continuarea in numarul
urmator—

MUGUR MITROI
Presedinte UCMR,
membru al Consiliului de
Mediere din Romania

How we depersonalize?

The message sent is full of per-
sonal perceptions mediator tries
to remove by relating to the obvi-
ous aspects that the parties have
agreed to accept, or clarifying
the status quo that is confusing,
through the lack of an interpreta-
tion code.

The mediator tries to identify
the elements which, in parties’
representation, are points of con-
vergence that do not need to be
clarified, asking for their consent
to explain the future actions by
reference to them.

The mediator builds a message
which will eventually be common,
the parties’ reaction being posi-
tive regarding its interpretation.

The purpose

Message neutralization helps
the parties, facilitating commu-
nication, accepting mutual posi-
tions they have adopted, the role
of mediator being confined to the
compatibilization of needs by as-
sisting the negotiation at the time.

BRAINSTORMING TECH-
NIQUE

Setting problem/problems

Itis important to determine the
problem / problems, they must
be clear and not complex. If the
problem is complex, the mediator
would have to split it into parts.

Process

Parties that have an idea are
advised to note it down and pre-
sent it.

The mediator should count the
ideas and try to increase their
number. For example: “We have
four ideas, let's make it five!”

The mediator should repeat the
idea in the words of the author, in
order to be recognized his/her mer-
itand to encourage the original idea.

If several ideas occur at the
same time, the one that has the
most associated idea prevails.

During brainstorming meet-
ings, the appreciation of ideas
is discouraged, because it may
inhibit the participants and can
reduce the four basic rules, espe-
cially the generation of unusual
ideas.

Evaluation

Brainstorming is not just a gen-
erator of ideas for others, usually
the group will evaluate and select
by itself the final idea.

The solution should not re-
quire skills that the parties do not
have or cannot get.

If additional resources or skills
are needed, then getting them
should belong to the first part of
the solution.

There must be a way to meas-
ure progress and success.

Steps must be clear to all and
work distributed so that every-
one has an important role.

The decision making process
must involve all, so that effort is co-
ordinated to the intended purpose.

The interest of the participants
should be maintained, so that
they continue their efforts.

The final version is generated
by the diversity of options pre-
sented without censorship from
the mediator.

ASKING THE QUESTION
TECHNIQUE

Natural tendency of people in
everyday speech is to insert in the
question asked and the expected
response, a technique based es-
pecially on deductive reasoning
of the interlocutor.

Rational, logical constructions
are effective in situations where,
usually, there is a wish to tempo-
rize communication by combust-
ing some stages explaining the
resulting conclusions.

In mediation, based on its prin-
ciples, namely neutrality and im-
partiality, the mediator, someone
who does not make judgments,
requires the parties to build
logical reasoning from their per-
spective, the source of argument
being precisely the perception of
participants in the proceedings.

Questions requiring a narra-
tive, descriptive response, are for-
mulated from the perspective of
the person waiting for the string
of rational argument presented
by the party speaking, the simple
intervention of the mediator in
expressing an argument having
effect in changing the perception
of the party and modification in
its perception.

It is recommended that ques-
tions should contain only the
interrogative message, without
the deductive component of the
mediator.

For instance:

So I understand that your
clothes were thick and dark be-
cause it was night and cold?

Answer:

No, but if I do think about it yes,
it was cold!

The mediator turned to his/her
perception and concluded that
his clothes were so because it was
night and, of course, during the
night temperature may fall.

Rephrased:

Were you wearing thick and
dark clothes because ...?

Answer: [ was dressed like this
because I was returning from a
short trip to the mountain, and
my wife noticed we had no bread
in the house and sent me to buy
some.

In both situations, the same in-
formation appear in the message
sent by the mediator, but the re-
sult is radically different.

The party moved the argument
decision in the mediator’s area,
its perception being distorted
by the message contained in the
question asked. n

—to be continued—

MUGUR MITROI

President of UCMR,

member in the Mediation Council
of Romania
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STraditional litigation is a mistake that must be corrected...
For some disputes trials will be the only means, but for many
claims trials by adversarial contest must in time go the way of

the ancient trial by battle and blood. Our system is too costly,
too painful, too destructive, too inefficient for really civilized

people.” Chief Justice Warren E. Burger, (Ret.)
U.S. Supreme Court
BIROU DE MEDIATOR BIROU DE MEDIATOR
MUGUR MITROI MADALINA CALCAN

Adresa: Bucuresti, sector 1~ Adresa: Bucuresti, sectorl

Telefon: +40(75)3.103.613 Telefon: +40(72)2.239.261

mugurmi@yahoo.com madalina.calcan@yahoo.com

Practica a medierii in toate tipurile de conflicte, cu
expertiza de abordare fie individual, fie ca echipa.

Know-how si competenta necesare abordarii unei vaste
tipologii de conflicte care cuprinde domeniul litigiilor
in instanta (civil, comercial, insolventa, familie, penal,
asigurari s.a.m.d.) anterior, in timpul si ulterior apelarii la
instanta de judecata, dar si domeniul gestionarii disputelor
ne-litigioase si a blocajelor in managementul conflictelor
(deal mediation, settlement counsel s.a.m.d.), procedura
medierii fiind preferata de parti, persoane si institutii pe care
complexitatea relatiilor sociale si economice ii plaseaza la un
moment dat in situatii adversariale diverse.

Existenta pe piata romaneasca a fost marcata de implicarea
in mai multe proiecte majore ce au obtinut recunoasterea
in domeniul ADR din Romania si international, precum si
consolidarea pozitiei in topul celor mai performante servicii
de mediere din tara, prin asistenta de cea mai inalta calitate
acordata unor companii si grupuri reputate din Romania.

mediere fy

Website dedicat demonstratiilor practice
si emisiunilor TV despre metodele ADR.
Website dedicated to practical demonstra-
tions and TV shows on ADR methods.

www.medieretv.ro
office@medieretv.ro




CENTRUL de MEDIERE

CONSTANTA

ALDEA ELENA-LILIANA

Constanta, bdul I.C. Bratianu nr. 61bis ap. D1
0742-222303

lili.aldea@yahoo.com

APTULA REVAISE

Constanta, str. Biruintei nr. 96

0723-835657

revy2006@yahoo.com

BOGDAN ADRIANA-GEORGETA
Constanta, Str Oltului nr 25

0745-924804
bogdanadrianage@yahoo.com

BRATU DANIEL-DUMITRU

Constanta, bdul Al. Lapusneanu nr. 72, bl. LE19 sc. A
ap. 3, parter

0723-627639
notarbratudanieldumitru@yahoo.com
CEALERA DANIELA

Constanta, str. Avram lancu nr. 29B,
0722-679977

danielacealera@xnet.ro

CHIVULESCU CRISTINA

Constanta, str. Traian nr. 34 bl. B3 sc. Aap. 5
0756-057322
office@mediator-chivulescu.com

ENACHE LUCIAN MARIAN

Constanta, str. Constantin Bratescu nr. 11
0744-586292
euroconsultingcta@yahoo.com

FRUNZA LIDIA

Constanta, bdul I.C. Bratianu nr. 61bis ap. D1
0734-744444

lidiafrunza@yahoo.com

FUDULEA MARIANA

Tulcea, str. Grigore Antipa nr. 10
0727-380968

fuduleamariana@yahoo.com

IACOB ANCA

Constanta, str. Soveja nr. 53 bl. 14 sc. C ap. 22 parter
0721-207575

ancaiacob30@gmail.com

MANOLACHE RODICA

Constanta, str. Docherilor nr. 8
0744-566085
mediatorconstanta@yahoo.com

MIRCEOIU RALUCA EUGENIA

Constanta, str. Soveja nr. 91 bl. DR26 sc. C ap. 49
0742-134080

ralucamirceoiu@yahoo.com

MITU MARIN

Mangalia, str. Green Port nr. 36A
0743-337357

marinmitub5@gmail.com

MOMESCU DAN-MIHAEL

Constanta, str. Dumbrava Rosie nr. 92
Mangalia, str. Green Port nr. 36A

Poarta Alba, str. Rasaritului nr. 10
0729-218224

dmomescu@hotmail.com
www.medieredan.ro

MUNTEAN STELUTA-MARIA

Constanta, Str. Mitropolit Veniamin Costache nr. 55
0722-991488
stelutamunteanbm@gmail.com

NEDELCU CRISTINA

Constanta, str. Zorelelor nr. 14B
0729-223853

cristina.nedelcu@delfinus.ro
www.delfinus.ro

PARIS DANIELA

Constanta, bdul I.C. Bratianu nr. 61bis ap. D1
0722-658573

paris_daniela@yahoo.com

SABAREANU ALINA MARINELA
Constanta, str. Constantin Bratescu nr. 11
0745-152701

alinasabareanu@yahoo.com

SIMIONOV SILVIA

Tulcea, Str. Podgoriilor, nr. 7, bl. G, sc. C, et. 2, ap. 8
0724-265092

silviasimionov@yahoo.com

STAICU LOREDANA

Constanta, str. Biruintei nr. 96

0721-151217

loredana_staicu@yahoo.com

TOCITU SIMONA

Constanta, bdul Nicolae lorga nr. 91A

Punct de lucru: Bd. Mamaia nr 34 bl LV3 ap 3 Constanta
0728-967132

simona.tocitu@yahoo.com

VRANCEANU CLAUDIA

Constanta, Bld. Tomis, nr. 307, bl. 8B, sc. A, et. 7, ap. 30,
0726-796005
claudiavranceanu@gmail.com

BIRSU MONICA

Constanta, Str Traian nr 26 bl B5 scAap 7 et 1
0744-781352

birsumonica@yahoo.com

CONDULET MARINELA ROXANA

Ovidiu, Sos Nationala nr 68

0723-599697
condoletza_mary@yahoo.com

BURADA ELENA

Murighiol, Str Soarelui nr 26 jud Tulcea
0740-487101

buradaelena@ymail.com

POH FLORENTINA

Tulcea, Str Albatros nr 6 bl C7 ap 3
0721-297370
poh_florentina2006@yahoo.com

ION BUJGOI

Constanta, Bd Al Lapusneanu nr 1
0241-633040

bujgoi44@yahoo.com

CILIAC MADALINA

Constanta, Str Doinei nr 2 et 2
0752-120689

ciliacmadalina@yahoo.com

ALEXANDRU CRISTINA MONICA

Bd. Tomis,nr 146,bl TD3A,sc A,et 2,ap 6, Constanta, jud.

Constanta

0728-991992
monika_alexandru@yahoo.com
OVANESIAN FELICIA
Constanta, Str Grozesti nr 82
0722-616618
av.ovanesian@gmail.com
OANA AMELIA

Constanta, Str Traian nr 30
0724-443074
ami_oana@yahoo.com
DINU MARIA

Tulcea, Str Pacii 110
0726-344367
dorudinu62@yahoo.com

MIHALACHE DANA BEATRICE
Constanta, Bd Tomis 231; punct de lucru — Bd. Tomis
nr. 46 et. 1 cam. 11

0730-135185
danabeatrice2003@yahoo.com
STERCU ITA

Constanta, Str. lon Andreescu nr 29, bl. ST4, sc. B, ap. 46
0743-907877
stercu_ita@yahoo.com
CRISTIANA OUAKRIM

Tulcea, Str Pacii nr 3
0748-812798
couakrimm@yahoo.com
GHIMPAU MIRCEA

Constanta, Str BP Hasdeu nr 98
0766-462465
ghimpau.mircea@yahoo.com
BUCUR IOAN

Constanta, Al. Garofitei nr 5
0723-513613
joan.bucur@yahoo.com

MEMET ANA-MARIA

Constanta, Str. Dragoslavele nr 2A
0722-559444
mariamemet@yahoo.fr

SOVAILA RODICA

Tulcea, Str. Babadag, nr 140

Punct de lucru: Constanta, Bd Lapusneanu nr 93
0722-558261
av.rodicasovaila@yahoo.com
IONEL MIHAIL COSMIN
Constanta, Bd Lapusneanu nr 93
0723-002434
cosmin.ionel@gmail.com

HAGEA CRISTIAN-ADI
Constanta, Al Berzei nr 4
0726-225001
hagea_cristian@yahoo.com
CARP IONELA

Tulcea, str. Isaccei, nr.31
0752-028775
ionelacarp@yahoo.com
GURAHAN NELU

Constanta, str. lon Andreescu nr. 52B
0723-452452
nelugurahan@yahoo.com

CIOCAN PETRUTA

Cernavoda, str. Energiei nr. 26
0724-450061
petrutaciocan@yahoo.com
MANEA-VECHIU CRISTIAN
Eforie Sud, str. Independentei nr. 11
0724-414251
mediatormaneavechiu@gmail.com
GAVAN CAMELIA-DENISA
Constanta, str. Razboieni nr. 77B
0721-218264
denisa_gavan@yahoo.com
BURHALA MONICA

Constanta, str. Dionisie cel Mic nr. 32
0723-155857
burhalamonica@yahoo.ro

ALEXE ADRIAN-GHEORGHE
Constanta, str. Calafatului nr. 10
0722-369280

aalexe@rna.ro
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Buzau, str. Bistritei, bl. 3, parter
0722.79.55.48.
luci_althea@yahoo.com

Buzau, str. Tunel, nr. 5
0723.29.76.19
agache.dana@yahoo.ro

Buzau, Bd.Nicolae Balcescu nr. 37
0744.65.88.52, 0731.00.00.12
fax: 0238.71.96.92
mihai.avraam@yahoo.com

Buzau, Str. Unirii, bl.13AB, parter
0722.77.29.16, fax: 0238.72.79.52
dorinbadulescu@yahoo.com

Buzau, Bd. Unirii, bl.13AB, parter
0722.57.50.83, fax: 0238.72.79.52
alibadulescu@yahoo.com

Buzau, Bd. Unirii, bl. 13D, et. 6, ap. 36
0724.27.86.76, fax: 0338.10.34.41
andreimarianbadulescu@yahoo.com

Buzau, Str. Decebal, nr. 4, jud. Buzau
0744.91.89.65, fax: 0238.72.21.44
florentinabaies@yahoo.com

Buzau, str. Unirii, BIl. S2, sc. B, et. 7, ap. 21
0751.20.42.15
andreeaelenab@zahoo.com

Str. Unirii, bl B1, parter., Buzau, jud. Buzau
0238.421.612, 0744.646.964
buradamarcela@yahoo.com

Str. Caeti, nr 4A, Ramnicu Sérat, jud. Buzau
0764.704.529
avocattantaburlacu@yahoo.com

Str. Prieteniei, bl 23, sc A, et. 1, ap 6,
Buzau, jud. Buzau

0722.239.261
madalina.calcan@yahoo.com
www.fmmm.ro

Bld. N. Bélcescu, nr 2, cam 113, Buzau,
jud. Buzau

0766.375.102

maria51bz@yahoo.com

Str. Dinicu Golescu, nr. 72, Buzau, jud. Buzau
0743.830.388, 0762.648.644
elenaconstantin77@gmail.com

Buzau, str. Ostrovului, nr. 7 bis, bl.1A,
sc.B,et. 1,ap.5

0744.79.67.77, fax: 0233.71.12.87
avroxconst@yahoo.com

Buzau, Str. Col. lon Buzoianu, nr. 59
0722.51.03.60; fax: 0238.72.35.37
gabrielan_ro@yahoo.com

Buzau, Str. Decebal nr. 4
0744.24.16.46; fax: 0238.72.45.89
costinadela@yahoo.com

ISSN 2069-1378

Str. D. Filipescu, nr 2, Buzau
0724.958.181
costea_monik@yahoo.com

Buzau, Str. Brosteni, bl. G5, ap 1
0744.81.50.31; fax: 0338.10.75.97
iondeliu15@yahoo.com

Ramnicu-Sarat, str. Topliceni, bl. 17A,
ap.11, jud. Buzau

0722363488; fax: 0338.56.83.10
danilescu.laura@yahoo.com

Bd. Unirii, bl 02, et 4, ap 13., Buzdu
0763.078.977, fax: 0238.722.308
office@mediatorprofesionist.ro

Buzau, Str. Colonel Buzoianu nr. 48bis.
0728.02.19.36; 0749619272

fax: 0238.72.35.37
dobrefdaniel@yahoo.com

Bd. Unirii, bl 5B, parter, Buzau
0238.710.111
anda_dragnea@yahoo.com

Str. Tudor Vladimirescu, bl 3A, et 10,
ap 39, Buzau

0753.019.719
raluca_dragusin_bz@yahoo.com

Sat Chiojdu, Com.Chiojdu, jud.Buzau
0744.33.37.66
dumitrachegeorge07@yahoo.com

Buzau, Cart. Episcopiei, bl. A1, et. 4, ap. 17
0723.30.12.35; 0238.43.85.44
daneta45@yahoo.com

Buzau, str. Alexandru Marghiloman, nr. 61
0723.13.78.33, fax: 0338.10.49.93
av_eremia@hotmail.com

Buzau, str. A. Marghiloman, nr. 61
0723.87.96.60, fax: 0338.10.49.93
erc_agriservice@yahoo.com

Buzdu, B-dul. Nicolae Balcescu, nr. 18
0745.04.64.40; 0238.71.25.23
gagu.emilia@yahoo.com

Buzau, Bd. 1 Decembrie 1918, bl. 2A,
et.7, ap. 22,0724.85.04.43
ramonahogea@yahoo.com

Str. Libertatii, nr 13, Buzau
0735.175.833, fax: 0238.726.727
ilienicolae15@yahoo.com

Buzau, Bd. 1 Decembrie, bl. 3B, et. 8, ap. 44
0722.65.78.33
cabinetmediere@yahoo.com

Str. Cetatea Histria, nr 10, bl A2, sc E,
et 1, ap 66, sector 6, Bucuresti
021.725.23.51, 0740.196.996
roxanamarin@mediationoffice.ro;
roxanalilianamarin@gmail.com

Buzdu , Str. Mesteacanului, nr. 2A
0723.55.82.99
moisemariana60@yahoo.com

Buzdu, Cartier Brosteni, bl. D6, sc. A,
ap.3

0745.03.11.33; fax: 0238.72.20.81
camelia.murea@yahoo.com

Bd. Unirii, bl 21AB, et 5, ap 24, Buzau
0745.534.109
ghenastase@yahoo.com

Buzau, Bd. Unirii, bl. 13D, ap. 14
0726.69.58.20; fax: 0238.71.27.36
lex08jus@yahoo.com

Buzau, Bd.Unirii, bl. 4, et. 6, ap. 25
0727.50.07.82
vali_olariu@yahoo.com

Buzdu, Str. Beldiceanu nr. 18
0724.30.18.14; fax: 0238.72.34.77
evex.sri@gmail.com

Bd. 1 Decembrie 1918, bl D3, et 1,ap 4,
Rimnicu Sérat, jud. Buzau
0238.560.551, 0763.188.693
cabmediatorpetrescu@yahoo.com

Buzdu, Str. C. Negruzzi Nr. 7
Tel. 0740.04.00.07; fax 0238.72.23.08
camelia.podaru@yahoo.com

Buzau, Cart. Orizont, str. Nicu Constanti-
nescu, nr. 188

0748.26.52.55; fax: 0238.43.90.32
avocat.popa@yahoo.com

Buzau, Bd.Unirii, Bl. 3B, et. 6, ap. 27
0722.42.64.05
gabypreda2007@gmail.com

Str. Alexandru loan Cuza, bl 20, ap. 3.,
Ramnicu Sarat, jud. Buzau
0722.218.097
raduliviudanut@yahoo.com

Str. Obor, bl. B9, sc. A, ap. 1, parter, Buzdu
0238.711.838, 0745.028.632
epco_expert@clicknet.ro

Str Obor, bl 9, sc A, ap 1, parter, Buzau
0238.711.838, 0744.318.804
epco_expert@clicknet.ro

Buzau, str. Episcopiei, bl. C5, apart.13
0722.97.00.70
agnesisabellesarbu@yahoo.com

Bd. Unirii, bl 19E, et 4, ap 18, Buzdu
0238.552.077, 0741.024.761
av.stanescu.61@yahoo.com

Str. Valea Nehoiului, nr. 2, Nehoiu, jud. Buzau
0751.034.636, 0238.554.376
stoianelena66@yahoo.com

Buzau, Str. Unirii, Bl. 24B, etaj 1, ap 6.
0722674144
stoianiordachi@gmail.com

Buzau, str. Independentei nr. 7
0788.71.72.28; 0742.76.01.88
coca.stoicescu@yahoo.com

Str. Victoriei, bl 13D, et 1, ap 3, Rimnicu
Sarat, jud. Buzau

0338.569.567, 0745.061.743

fax: 0338.569.567
claudius.serban@gmail.com;
bz_31_cds@yahoo.com

Str. Sporturilor, bl 4A, et 4, ap 20, Buzau,
0238.722.888, 0722.617.658
marian.i.tanase@gmail.com ,
marian_i_t@yahoo.com

Buzau, str. Unirii, bl.13C, ap. 6
0748.54.72.58; fax: 0238.72.15.33
o0.tanasescu@upcnet.ro

Buzau, Str. Unirii, bl. E7A, Et. 8, Ap. 24
0745.16.35.47; fax: 0238.72.20.94
teodorsilvia26@gmail.com

Buzau, Bd. Nicolae Bélcescu, bl.92, et.1,
ap.5

0744.15.36.21, fax: 0238.71.35.02
izabelatimis@yahoo.com

Buzau, str. Unirii, bl. 33D, ap.2
0749.21.13.47, fax: 0338.81.40.32
dan_tinca@yahoo.com

Buzau, Str. Ostrovului nr. 7bis, bl. A1,
sc.B,et. 2,ap. 12

0752.24.35.63, fax: 0238.43.23.88
avo_toader@yahoo.com

Buzau, Bd. Unirii, bl. 17G, et. 1, ap. 4
0743.98.19.15, 0338.10.70.22
toma_elena2005@yahoo.com

Buzau, Str. Patriei, nr. 32
0727.77.78.10; fax: 0238.71.25.45
tudordan@romcarbon.com

Buzau, Bd. Unirii bl. 8A, parter, ap.1
0744.10.88.34; fax: 0328.72.16.96
office@bnpmonicatudorancea.ro

Buzau, Str. Plevnei nr. 3
0723.46.20.24
vugadra@yahoo.com

Rm. Sarat, Bd. Eroilor nr. 39
0724.00.07.29
zanecatalina@yahoo.com

10,00 LEI



