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Fondata de FMMM in octombrie 2010, este singura revista
profesionala de mediere din Europa. Tiparita lunar, se distribuie
gratuit in peste 100 de locatii in Romania (organizatii profesionale
ale mediatorilor, instante de judecata, primarii, universitati,
Biblioteca Centrala Universitard, Institutul National de Magistratura,
Consiliul Superior al Magistraturii, Ministerul Justitiei s.a.m.d.),
precum si cétre organizatii internationale de ADR din Marea Britanie,
Belgia, Olanda, Franta si S.U.A. Incepand cu numarul 6 din anul I,
luna martie 2011, apare in editie bilingva, roméana-engleza.

Scoala de Formare in Mediere Mugur Mitroi multumeste colaboratorilor
revistei si asigura cititorii de continuarea aparitiilor de calitate.
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Established by FMMM Romania Mediation Training School in October
2010, the only professional mediation magazine in Europe. With monthly
issues, it is spread for free in over 100 locations in Romania
(professional organizations of mediators, court rooms, city halls,
universities, University Central Library, National Magistracy Institute,
Magistracy Superior Council, Ministry of Justice a.0.) as well as in
international ADR institutions in Great Britain, Belgium, Holland, France
and the US. Starting the 6th issue released in March 2001, the magazine
becomes bilingual, Romanian and English.

FMMM Romania Mediation Training School thanks the collaborators of
the magazine and assures the readers on the following qualitative issues.
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SCOALA DE FORMARE IN MEDIERE MUGUR MITROI este certificatéd de
organizatii de referinta din domeniul ADR: Federal Mediation and
Conciliation Service, Washington DC, S.U.A. si The Lord Slynn of
Hadley European Law Foundation Londra, Marea Britanie.

Scoala organizeaza cursuri de formare initiala a mediatorilor,
autorizate de Consiliul de Mediere din Roménia in baza legii nr.
192/2006 privind medierea. Cursul cu durata de 80 de ore se
desfasoara pe parcursul a 2 saptamani; participantii primesc la
inceputul cursului kit-ul complet ce contine: manualul cursantului pe
suport de hartie, formatul electronic al cursului, modelul de formula-
ristica necesar desfasurarii profesiei de mediator si cele doua aparitii
editoriale “Ghidul Mediatorului Profesionist” si ,Mediere si Conflict”
(autor Mugur Bogdan Mitroi).

Scoala desfasoara, de asemenea, cursuri de tehnici avansate in
mediere cu urmatoarele teme: Managementul Conflictului, Comunica-
re pentru Practica Medierii, Elemente Esentiale de Drept Necesare
Mediatorului. Cursurile sunt acreditate de Consiliul de Mediere din
Roménia cu 16 ore de formare continua.

Colaborarea cu organizatiile internationale ADR s-a materializat in
organizarea de cursuri de tehnici avansate in mediere cu participarea
unor traineri recunoscuti in domeniu precum Eileen B. Hoffman, Linda
I. Lazarus, Sir Henry Brooke, Paul Randolph, Spenser Hilliard.
Certificarile acordate de Federal Mediation and Conciliation Service
si The Lord Slynn of Hadley European Law Foundation formatorilor
scolii si cursurilor organizate de aceasta asigura posibilitatea
mediatorilor de a se autoriza atat in Europa, cat si in S.U.A., pregati-
A rea acestora fiind acreditata la standarde internationale.

In domeniul de Training organizational — instrumente de manage-
ment, FMMM dezvolta programe personalizate, subsumate eficientei
manageriale si realizérii obiectivelor de business. Programele
propuse antreneaza aceste competente necesare intr-un mod practic
si aplicat: Managementul conflictului; Dinamica disputelor. Proceduri
de evaluare si gestionare; Comunicare de business.
office@fmmm.ro

www.fmmm.ro

SCOALA DE FORMARE IN MEDIERE MUGUR MITROI is certified by
landmark organizations in ADR area: Federal Mediation and Concilia-
tion Service, Washington DC, USA and The Lord Slynn of Hadley
European Law Foundation London, Great Britain.

The school organizes courses for initial training of mediators,
authorized by the Mediation Council in Romania based on law
192/2006 on mediation. The course that lasts 80 hours is spread over
a period of 2 weeks; the participants receive at the beginning of the
classes the complete kit comprising: the written manual for the
attendee, the electronic version of the course, the model of docu-
ments necessary for practicing the mediator profession and the two
volumes: “The Guidebook of Professional Mediator” and ,,Mediation
and Conflict” (written by Mugur Bogdan Mitroi).

The School also provides courses on advanced techniques in
mediation, with the following topics: conflict management, communi-
cation for mediation practice, essential law elements necessary for a
mediator. The courses are accredited by the Mediation Council in
Romania with 16 hours of continuous training.

The collaboration with international ADR organizations materialized in
the configuration of courses on advanced mediation techniques, with the
participation of famous trainers in the field, such as Eileen B.Hoffman,
Linda I. Lazarus, Sir Henry Brooke, Paul Randolph, Spenser Hilliard.
Certifications granted by the Federal Mediation and Conciliation
Service and The Lord Slynn of Hadley European Law Foundation to
School’s trainers and to courses organized by it give the mediators
the chance to become certified both in Europe and in the US, their
training being accredited at international standards.

In organizational training—management instruments, FMMM develops
customized programs, falling into managerial efficiency and achiev-
ing business targets. The programs proposed teach these necessary
components in a practical and applied manner: conflict management,
dispute dynamics, evaluation and management dynamics; business
communication.

office@fmmm.ro

www.fmmm.ro
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EFICACITATEA MEDIERII
IN PROCESUL CIVIL

atoritd evolutiei, pe care
D medierea a cunoscut-o de-a

lungul timpului, definitiile
acestui concept In literatura de
specialitate au ramas o formi ne-
finisatd, si adesea contestata.

Definitii si concepte sunt multe,
dar in esentd aratd acelasi lucru:
medierea este o modalitate volun-
tard de solutionare a conflictelor
pe cale amiabila prin intermediul
unui tert in calitate de mediator
specializat In conditii de neutra-
litate, impartialitate si confiden-
tialitate - (definitia din Legea
192/2006).

Jean-Louis Lascoux - initiator
WikiMediator, formator in medie-
re, autorul sistematic a modelului
centrat pe persoand si interacti-
unile Tn comunicare - spune cé
medierea este un raspuns firesc
la evolutia societatii si formeaz
un intreg coerent (Publisher me-
diatori, 2007).

Bernard Lamizet - Prof. In-
stitutul de Studii Politice din
Lyon - considerd cd este foarte
importantd, dimensiunea socia-
14 majord, care st la baza, indi-
viduald si colectivd a cetdteniei
noastre (Medierea Culturii 2004,
ed.Harmattan-Paris). ~ Medierea
este o paradigmd, reprezentand,
ca si alte paradigme (timp, spatiu,
comunicare, informatii, globaliza-
re ...), un punct de intalnire a mai
multor discipline a cdror combi-
natie duce la o intelegere bogata
si nuantatd a lumii si a comporta-
mentului uman.

0 atentie deosebita a fost acor-
datd la conceptele dezvoltate de
Guido Calogero - filozof, Filosofia
Dialogului, Milano 1962 - dialo-
gul Intre oameni , intre popoare
si culturi, in care solutia propusa,
este pluralitatea culturilor Tn civi-
lizatia modern si contemporana.

Jean-Francois Six - Presedinte
al Centrului de Mediere Nationala
din Paris - Mediere 2002 - spune
cd medierea este un tip de rela-
tii sociale, In conditiile in care
respectul pentru identitatea ac-
torilor sociali are propria lor co-
erenta, valoarea proprie, nascutd
dintr-un trecut si o istorie. Litera-
tura de specialitate sustine teoria
medieri, 1i datoreazd mult lui Six,
care péstreaza valoarea si 1i dez-
viluie toate laturile. O definitie
generald de mediere trebuie sd
ia in considerare faptul ca existd
patru tipuri de mediere, primele
doud - nasterea sau renasterea le-
géturii, iar celelalte doud pentru
abordarea conflictelor.

Hilary Cremin, Prof. Universi-
tatea din Cambridge, considerd

ca medierea, ca formd de solutio- :

nare a conflictului este veche, dat

fiind faptul ca rddicinile medie-

rii s-au extins in multe culturi si
religii ale lumii. Medierea a avut

o mare practicd in Asia si Africa, *

metoda traditionala de rezolvare
a conflictelor.

Popularitatea medierii a cres- :

cut in Statele Unite, in anii ‘70, si
de acolo in Australia, Canada si
apoi in Europa.

Statele americane au fost obli- *
gate s sprijine medierea, recu- :
noasterea statutului sau si asigu- :

rarea unui sistem de inregistrare

a acordurilor obtinute prin medi- :

ere.

In Marea Britanie, ca urmare a
reformei Woolf (1999), instanta
este privitd ca un mecanism final

litate de a le rezolva.

Franta - Medierea n afaceri
este lansatd in domeniul justitiei
penale, o alternativi la urmarirea
penald si cunoscand o adevaratd
evolutie in familie.

Germania - Medierea a fost
pusd in aplicare prin intermediul
unor programe finantate de stat

in implementarea metodelor de- :

mocratice de gandire.

In China, adoptarea medierii a
stat Tn etica Confucianista, si in
istoria sistemului juridic chinez.

In Térile de Jos, termenul de

mediere, a aparut initial la in- :

ceputul anilor 1990 si a devenit

parte din limbajul juridic. Medie- *

rea este aplica cu succes in afara

sélilor de judecatd, fard a fi regle-
mentatd prin lege, ci direct de ca- :

tre judecatori.
Ce distinge medierea de la alte

metode de rezolvare a conflicte- :

lor?
Ceea ce distinge medierea de
la alte modalitati de rezolvare a

conflictelor, este facilitarea aces- :
teia neutralitatea, caracterul vo- :

luntar si informarea. Ca o metoda
de solutionare a contlictelor pe
cale amiabild, medierea se poate
Imbundtati, climatul social actual
din Romania. Vorbim de un nivel
institutional pentru a Imbunatati

comunicarea intre institutiile sta-

tului si cetateni.

Medierea ar putea ajuta instan- :

tele de judecatd si societate?

Medierea este mai putin stre- :
santa si costisitoare decat aborda- :
rea clasica de solutionare a litigii-
lor, bazatd pe principiul WIN-WIN, :

medierea nu face diferenta dintre
parti, toti cei implicati avand

numai beneficii n urma medi- :

erii. Pentru instantd, medierea

EFFECTIVENESS OF MEDIATION
IN CIVIL TRIAL

ecause of evolution, which
B he knew mediation over

time, definitions of this
concept in the literature re-
mained an unfinished form, is
often disputed.

Definitions and concepts are
many but basically looks the
same: mediation is a voluntary
way to resolve conflicts amiably
through a third party as media-
tor specializing in conditions of
neutrality, impartiality and confi-
dentiality - (definition of the Law
192/2000).

Jean-Louis Lascoux - WikiMe-
diator initiator, form of media-
tion, the author systematically
model and person-centered in-
teractions in communication

: - say that mediation is a natural
de solutionare a litigiilor, iar me- :
dierea a devenit principala moda- :

response to the evolution of so-
ciety and form a coherent whole
(mediators Publishers, 2007).
Bernard Lamizet - Prof. Insti-
tute of Political Studies of Lyon

. - believes that it is very impor-

tant, major social, underlying
also individual and collective
dimension of our citizenship
(Mediation of Culture 2004,
ed.Harmattan-Paris). Mediation
is a paradigm, representing, like
other paradigms (time, space,
communication, paradoxically,
information, globalization ...),
a meeting point of several dis-
ciplines  whose  combination
results in a rich and nuanced
understanding of the world and
human behavior .

Special attention was paid to
concepts developed by Guido
Calogero - philosopher, Philoso-
phy of dialogue, Milan 1962 - the
dialogue between people and be-
tween peoples and cultures in
which the original solution pro-
posed plurality of cultures into
the modern and contemporary
civilization.

Jean-Francois Six - President
of the National Mediation Centre
in Paris - Mediation 2002 - says
that mediation is a type of social
relationship only in so far as
it is seen that in the conditions
of respect for the identity of so-
cial actors who have their own
consistency, own value, born
of a building and a history. The
literature supports the theory
of mediation, owes much of Six,
which preserves the value and it
reveals all sides. A general defi-
nition of mediation must take
into account that there are four
types of mediation, the first two
for the birth or rebirth of a link,
the other two for addressing con-

flict.

Hilary Cremin, Prof. Cam-
bridge University, believes that
mediation, regarded as a form of
conflict resolution is passed, giv-
en the fact that the roots of me-
diation, extending in many cul-
tures and religions of the world.
Mediation had a large practice
in Asia and Africa, the traditional
method of conflict resolution.

The popularity of mediation
has grown in the U.S. in the 70s,
and from there to Australia, Can-
ada and then Europe.

American states were obliged
to support mediation, recogniz-
ing its status and ensuring a sys-
tem of registration of agreements
reached through mediation.

In the UK, following the reform
Woolf (1999), the court is regard-
ed as a final dispute resolution
mechanism, and mediation has
become the main way to solve
them.

France - Mediation in business
are launched, and in criminal
justice, an alternative to criminal
prosecution and knowing a true
evolution in the family.

Germany - mediation was im-
plemented through state funded
programs to implement demo-
cratic methods of thinking.

In China, the adoption of me-
diation was Confucian ethics,
and history of the Chinese legal
system.

In the Netherlands, the term
mediation, originally appeared
in the early 1990s and became
part of the legal language. Suc-
cessfully apply mediation out-
side the court rooms and that
without being regulated by law
but by the judges directly.

What distinguishes mediation
from other methods of conflict
resolution?

What distinguishes mediation
from other ways of resolving con-
flicts, is its neutral facilitation,
voluntary and informal nature of
it. As a method of resolving con-
flicts amicably, mediation can ac-
tually improve the current social
climate in Romania. We spoke to
an institutional level to improve
communication among state in-
stitutions and citizens.

The mediation could help
courts and society?

Mediation is less stressful and
costly than litigation path ap-
proach, based on win-win prin-
ciple, mediation would not make
any of the parties or winner over-
came all those involved having
only benefit from mediation. For
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are avantajul de a degreva, de a
imbunatatii calitatea actului de
justitie, reducerea costurilor si a
cheltuielilor acestora.

Zeno Sustac, mediator si vi-
cepresedinte al Consiliului de
mediere, a declarat cd medierea
este arta prin care o persoand
instruitd in mediere, ajuta partile
sa transforme conflictul in intele-
gere.

Explicim lucrurile, dar oame-
nii inteleg?

Suntem incd prea departe pen- :

tru a rezolva toate problemele

prin sugestia bunului simt, aces- :

tea urmeazd sa fie discutate 1n
dezbateri sociologice. Atunci cand
ne credem eliberati de acesta,
instanta impune calea, fard sd-l
realizeze. (Durkheim, Regulile de
metoda sociologicd, 2002). n

AURORA CIRLIG
Centrul Mediatorilor din
Regiunea de Nord-Vest Cluj

MEDIEREA -

onform Legii 192/2006
C— “Medierea reprezinta o
modalitate de solutionare
a conflictelor pe cale amiabila,
cu ajutorul unei terte persoane

specializate in calitate de medi-
ator, in conditii de neutralitate,

impartialitate, confidentialitate
si avand liberul consimtamant al
partilor.”

Tinand cont de definitia ofe-
rita de legea romana in vigoare,
trebuie sa accentuam rolul pe
care trebuie sa il castige practica
medierii in cadrul societatii din
Romania, acest deziderat putan-
du-se realiza printr-o implicare a
tuturor mediatorilor autorizati in-
tr-o campanie de informare a so-
cietatii romanesti contemporane,
campanie care sa ofere informatii
cat mai clare si mai complete re-
feritoare la ce inseamna medierea
si cui se adreseaza ea.

Procedura medierii a fost le-
giferata in Romania abia in anul
2006 si desi ea ofera multiple
avantaje justitiabilului roman,
dar si persoanelor care se afla in
diverse conflicte, totusi ea nu se
aplica la nivelul cerut de situatia
existenta in tara noastra.

Obiectul medierii poate fi con-
stituit de: elemente din dreptul
familiei, dreptul comercial, con-
flicte locative, dreptul muncii,
conflicte de granituire, dreptul
succesiunilor, protectia  consu-
matorilor; savérsirea unor infrac-
tiuni, pentru care, potrivit legii,
retragerea plangerii prealabile
sau impédcarea partilor inlatura
rdspunderea penald.

Nu pot face obiectul medierii:
litigiile de muncd, cu exceplia
celor care fac parte din categoria
conflictelor de drepturi de care
partile pot dispune din cadrul
conflictelor de muncd, drepturile
strict personale (cum ar fi cele
privind privind statutul persoa-
nei), orice alte drepturi de care
pértile, nu pot dispune prin con-

ventie sau orice alt mod admis de
lege.

Societatea romaneasca trebuie
sa cunoasca avantajele medierii

deoarece aceasta procedura con- :

duce la salvarea de timp, de bani

si le ofera justitiabililor posibili-

tatea gasirii unor solutii care sa le
raspunda nevoilor acestora. Prin
procedura medierii se pot evita

cheltuielile de judecata, plata ta-

xelor de timbru si alte cheltuieli.

De asemenea, prin mediere se-

dintele de mediere se desfasoara
in momentul si la locul stabilit de

comun acord intre partile impli- :

cate si mediatorul conflictului

Cu ajutorul procedurii dt
mediere se obtine evitarea ex
punerii problemelor (uneori
intime) care stau la baza con
flictelor, probleme care in ca
zul proceselor dasfasurate in
cadrul instantei sunt prezen:
tate in fata tuturor celor pre
zenti intr-o sala de judecata.

Este important de retinut
faptul ca mediatorul nu jude
ca, nu el este cel care ofera
solutii pe care apoi sa le impu
na partilor, ¢ci mediatorul este
persoana care asculta partile
si le incurajeaza spre un d
alog constructiv. Mediatoru
are un rol de facilitator care
reinnoada firul dialogului
dintre partile prezente la se-
dinta de mediere.

Un element important al
procesului de mediere este
caracterul voluntar al acesteia,
el constand in faptul ca partil
sunt acelea care vin din propi
initiativa la mediator si imprew
cu acesta incearca sa redes-
chida caile dialogului.

In prezent in instantele di
judecata din Romania se afl:
pe rol peste patru milioane d«
procese in care justitiabilii a
teapta sa le fie oferite deciziil
judecatoresti. Datorita acestu
numar foarte ridicat de dos:

the courts, mediation has the ad-
vantage of relieving, improving
the quality of justice, lower their
costs and expenses.

Zeno Sustac, mediator and
vice president of the Mediation
Council, said that mediation is
the art by which a person trained
in mediation, help parties to
transform conflict into under-
standing.

Explain things, but people un-
derstand it?

We are still far too used to
solve all problems by common
sense suggestions to be taken
away from sociological debates.
When we believe release him,
the court impose our way with-
out even realizing it (Durkheim,
Rules of Sociological Method,
2002). [ ]

AURORA CIRLIG
Centrul Mediatorilor din
Regiunea de Nord-Vest Cluj

MEDIATION -
ALTERNATIVE SOLUTION TO JUSTICE

ccording to Law 192/2006
A— “Mediation represents
a way of solving conflicts
amicably, with the help of a third
party specialized as a media-
tor, in conditions of neutrality,
impartiality, confidentiality and
with the free consent of parties”.
Given the definition offered by
the Romanian law in force, we
should emphasize the role that
the practice of mediation has to
win in the society of Romania,
and this goal can be achieved
through involvement of all cer-
tified mediators in a campaign

to inform the
Romanian  con-
temporary soci-

ety, a campaign
to provide clear
and complete in-
formation about
what mediation
is and whom it is
addressed.

Mediation pro-
cedure was en-
acted in Romania
only in 2006 and
although it offers
many advantages
to the Romanian
litigants and to
people involved
in various con-
flicts, yet it does
not apply at a
level  required
by the situation
existing in our
country.

The object of
mediation  can
be represented
by: elements of
family law, com-
mercial law, es-
tate disputes,
employment
law, limitation
conflicts, inher-
itance rights,
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consumer protection, crimes,
for which, by law, withdrawal of
prior complaint or parties’ rec-
onciliation remove the criminal
liability.

Mediation cannot be applied
to: labor disputes, except those
belonging to the conflict of rights
that the parties may have within
labor disputes, strictly personal
rights (such as those regarding
the status of a person), any other
rights the parties cannot hold by
agreement or by other way per-
mitted by law.

The Romanian society should
be aware of the advantages of
mediation because this proce-
dure leads to time and money
savings and offers the justice
seekers the possibility to find
solutions that meet their needs.
By mediation procedure, legal
fees, stamp duties and other
expenses can be avoided. Also,
mediation sessions take place at
the time and place agreed by the
parties and mediator.

Through mediation procedure,
there is avoided an exposure of
problems (sometimes intimate)
that constitute the conflict, is-
sues which are exposed to every-
body attending a court trial.

[t is important to note that the
mediator does not judge, he is
not offering solutions to the par-
ties or impose on them, but the
mediator is the person who lis-
tens to the parties and encourag-
es them to constructive dialogue.
The mediator has a facilitator
role to rekindle dialogue be-
tween the parties attending the
mediation session.

An important element of the
mediation process is its volun-
tary nature, namely the parties
are those who come on their own
to a mediator and together with
him, try to reopen dialogue.

Currently four million law-
suits are pending in the courts

5
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re instantele din Romania sunt
extrem de aglomerate, iar acest
lucru conduce la termene foarte
lungi de solutionare a cazurilor
existente atat pe rolul instantelor
civile, cat si a celor penale.

In randurile de mai jos voi pre-
zenta unul din domeniile vietii
cotidiene in care procedura me-
dierii poate fi folosita cu succes,
iar cu ajutorul acesteia se va evita
traumatizarea partilor implicate

- este vorba de divortul cu copii
minori.

Divortul - prin definitie - repre-
zinta desfacerea casatoriei pe cale
judecatoreasca datorita unor mo-
tive temeinice, a unor raporturi
iremediabile dintre soti care fac
imposibila continuarea casatoriei
pentru cel care cere desfacerea ei.

Conform art. 64 din Legea

192/2006:
Alin. 1 - “ Pot fi rezolvate prin
mediere neintelegerile  dintre

soti privind continuarea casa-
toriei, exercitiul drepturilor pa-
rintesti, stabilirea domiciliului
copiilor, contributia parintilor
la intretinerea copiilor, precum
si orice alte neintelegeri care
apar in raporturile dintre soti
cu privire la drepturi de care
ei pot dispune potrivit legii.”
Alin. 2 - “Intelegerea sotilor cu
privire la desfacerea casatoriei si
la rezolvarea aspectelor accesorii
divortului se depune, de catre
parti, la instanta competenta sa
pronunte divortul.”

Art. 65 Mediatorul va veghea

ca rezultatul medie-
rii sa nu contravina §
interesului  superi-
or al copilului, va
incuraja parintii sa
se concentreze in
primul rand asupra
nevoilor  copilului,
iar asumarea res-
ponsabilitatii parin-
testi, separatia in
fapt sau divortul sa
nu impieteze asupra

cresterii si dezvoltarii acestuia.

Art. 66 Alin. 1 - “Inainte de inche- :
ierea contractului de mediere sau, *
dupa caz, pe parcursul procedu- :

rii, mediatorul va depune toate
diligentele pentru a verifica daca
intre parti exista o relatie abuziva

ori violenta, iar efectele unei ast- -

fel de situatii sunt de natura sa
influenteze medierea si va decide
daca, in asemenea circumstante,
solutionarea prin mediere este
potrivita. Dispozitiile art. 54 sunt
aplicabile in mod corespunzator.”

Alin. 2 -
dierii, mediatorul ia cunostinta
de existenta unor fapte ce pun in
pericol cresterea sau dezvoltarea

normala a copilului sau prejudi- :

ciaza grav interesul superior al
copilului, este obligat sa sesizeze
autoritatea competenta.” [ ]

LELIA-ISABELLE BAKO
MEDIATOR AUTORIZAT
Vicepresedinte ASOCIATIA
MEDIATORILOR AUTORIZATI
CARAS-SEVERIN

MEDIATORUL SI MISIUNEA SA

tunci cand am auzit pentru
A prima data o definitie a me-

dierii, in minte mi-a aparut
o intrebare: “Care e misiunea me-
diatorului?”. Raspunsul la intre-
bare e un puzzle in constructie, la
care, toti ce au imbratisat aceasta
profesie adauga piese in fiecare zi.
Undeva, intr-un viitor nedefinit,
vom putea vedea o imagine mai
clara a acestui puzzle.

Sa fie oare mediatorul cel care
schimba viata personala, de fa-
milie sau profesionala a altor
oameni astfel incat sa produca
o modificare pozitiva in intreaga
societate? Este o misiune specia-
la si care poate sa para oarecum
cam mult. Si totusi... odata, un
bunic se plimba pe malul marii
cu nepotul sau. Adesea, bunicul
se apleca si culegea din nisip cate
un arici de mare pe care il arun-
ca in apa. "Ce faci bunicule?”, a
intrebat copilul. Bunicul i-a ras-
puns: “Aricii de mare sunt niste
fiinte vii, care vor muri la soare

.............................

daca nu ajung inapoi in mare”.

“Dar, bunicule, sunt mii de ari- :

ci aici. Ce conteaza daca arunci
cativa?”. Bunicul s-a aplecat, a
ridicat un alt arici si l-a aruncat
spunand: “Pentru el conteaza
enorm!”. Poate nu poti schimba
o lume intreaga dar, atunci cand
schimbi lumea ta, inseamna ca ai

facut un pas important in schim-

barea lumii celorlalti, doar prin
faptele si vorbele tale.

Aceasta profesie da posibilita- *
tea omului potrivit sa fie cataliza- :
torul schimbarii celorlalti. Medi- :

atorul nu e doar cel ce ajuta doi
oameni aflati intr-un conflict sa
gaseasca o solutie la problema lor,

este cel care contribuie la restabi-

lirea relatiei anterioare intre cei
implicati in acea disputa.
Daca am simplifica la extrem

dorintele umane, am putea spu-

ne ca fiecare om isi doreste sa
se simta bine in fiecare clipa
a vietii sale. In realitate insa,
avem multe momente in care ne

“Daca, in cursul me- :

of Romania, peo-
ple expecting to
be offered judicial
decisions. Due to
the high number
of cases, the courts
of Romania are ex-
tremely  crowded,
and this leads to
very long terms for
solving both civil
and criminal cases.

Below T will pre-
sent one of the areas in everyday
life where mediation procedure
can be used successfully, avoid-
ing traumas for the parties in-
volved - a divorce involving mi-
nor children.

Divorce - by definition - repre-
sents dissolution of a marriage in
court due to grounded reasons,
of some irreparable relation-
ships between spouses, which
make impossible the continua-
tion of a marriage for the spouse
who asks for its dissolution.

According to Article 64 of Law
192/2006:

Paragraph 1 - “mediation can
solve disagreements between
spouses on continuing marriage,
parental rights, children’s resi-
dence issues, parents’ contribu-
tion to child support and any
other misunderstandings that
arise in relationships between
spouses on the rights they may
have according to law. “

Paragraph 2 - “The spouses’
agreement on divorce and con-

nected aspects is filed, by the
parties, to the competent court
that pronounces the divorce”.

Article 65 The mediator will
ensure that the result of media-
tion does not interfere with the
best interests of the child, will
encourage parents to focus pri-
marily on the child’s needs and
parental accountability, separa-
tion or divorce actually does not
impede the child’s growth and
development.

Article 66 Paragraph. 1 - “Be-
fore concluding the mediation
contract or, as appropriate, dur-
ing the procedure, the mediator
will make all efforts to check if
there is an abusive or violent
relationship between the parties,
or whether the effects of such
situations are likely to influence
the mediation and will decide,
under such circumstances, if the
resolution through mediation is
appropriate. Provisions of art. 54
shall apply accordingly”.

Paragraph. 2 - “If, during me-
diation, the mediator becomes
aware of facts that endanger nor-
mal growth and development of
the child or seriously prejudice
the best interests of the child, is
obliged to notify the competent
authority.”m

LELIA-ISABELLE BAKO
AUTHORIZED MEDIATOR
Vice-president of the ASSOCIA-
TION OF AUTHORIZED MEDIA-
TORS CARAS-SEVERIN

. AMEDIATOR AND HIS/HER MISSION

.............................

tion of mediation, a ques-

.............................

the sea”. “But, grandpa, there are
thousands of urchins here. What

V\/ hen I first heard a defini-

tion crossed my mind: difference does it make if you

“What is a mediator’s mission?” throw just a few? The grandfather

The answer to this question is bent, picked another urchin and
a puzzle under construction, to threw it into the water, saying:
which all who have embraced “It matters enormously for this
this profession add pieces each one”. Maybe you cannot change
day. Somewhere, in an indefinite the whole world but, when you
future, we will be able to see a change your world, it means
clearer picture of this puzzle. you've taken an important step in
Is it a mediator that person changing the world of others, only
who changes the personal, pro- through their facts and words.
fessional and family lives of other ~ This profession enables the
people so that a positive change proper person to be a catalyst for
in society occurs? It is a special change of others. A mediator not
mission that may seem some- only helps two people in conflict
what too much. And yet ... once, a to find a solution to their problem,
grandfather walked on the beach but he/she is the one that helps
with his grandson. Often, the restore the previous relationship
grandfather would bend and pick between those involved in that
sea urchins he threw back into dispute.
the water. “What are you doing  If we simplify the very human
grandpa?” asked the child. The desires we could say that every-
grandfather said: “Sea urchins one wants to feel good in every
are living beings that will die in moment of his/her life. In reality,
the sun if they do not go back into  we have many moments when we
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intristam, ne suparam, avem ne- profesionistului, invitandu-i la
multumiri, uitam “sa fim bine”. o plimbare, la capatul careia vor
De multe ori supararile apar hotari de comun acord ce vor face

in relatia cu semenii nostri si
tot de multe ori nu suntem ca-
pabili singuri sa depasim situ-
atia. Atunci cautam sa obtinem
“dreptatea noastra” din exterior,
de la un for extern , superior,
a carui decizie ne obligam sa o
acceptam. Acum mai avem o po-
sibilitate: mediatorul.

Cum mi l-as dori eu pe media-
tor?

Cred ca prima data l-as recu-
noaste dupa zambet. Stiai ca,
daca rostesti
cuvintele zam- |
bind, oamenii
nu numai ca
te vor asculta
cu mai mare
atentie, dar au
si tendinta de
a-ti zambi ina-
poi? Zambetul
face  oamenii
mai dispusi sa
comunice unii
cu altii si me-
diatorul  asta
vrea de la cei
ajunsi in biroul
sau. Mediato-
rul e profesio- |
nistul alaturi |
de care putem
cauta solutii la
problemele ce
ne framinta. E
calm, vorbeste
intotdeauna
pozitiv despre
ceilalti, nicio-
data negativ. E
alaturi de noi =
in timpul sedintelor de mediere
cu mintea si sufletul. Nu e nicio-
data grabit, stresat sau repezit
atunci cand ne asculta. Inspira
incredere prin atitudinea sa in
momente tensionate sau ambigue
ale discutiei noastre. Daca poti sa
il privesti detasat de tensiunea si-
tuatiei personale care te-a adus in
biroul lui, vei vedea un om inteli-
gent si competent, generos, poli-
ticos si amabil, onest, “de cuvant”.

Mediatorul e un entuziast. Cu-
vantul “entuziasm” vine din gre-
cescul “en theos” care inseamna
“cu Dumnezeu”. Daca analizam
cuvantul “entuziasm” vedem ca
ultimele 4 litere creaza un acro-
stih "IASM”, ceea ce ar putea in-
semna “ I am sold myself” (m-am
devotat cu totul). Mediatorul e un
entuziast devotat, cu trup si suflet,
gasirii armoniei in relatiile dintre
oameni. Armonia dispare acolo
unde apare conflictul.

Clientii mediatorului trebuie sa
stie, inca de la inceputul relatiei
profesionale, ca el, mediatorul, ii
va oferi bratul sau cu gentiletea

in continuare. Oamenii vor pasi
cu incredere alaturi de mediator
daca simt in el colegul de echipa
ce ii ajuta sa ajunga la finis, nu
strainul pe care profesia il obliga
sa-i asculte.

O mare gimnasta, campioana

olimpica, spunea ca “team” (echi- *

pa) inseamna de fapt “together
eachone achieves more”, adica
“impreuna dobandim mai mult
fiecare”. Este ceea ce mediatorul

vingerea si argumentele profe- :

sionale de care e capabil”. Sa
castigam toti “e optiunea pe care
mediatorul o ofera clientilor, dar

tot 0 optiune personala e si succe-

sul personal al oricarui mediator”.

Cati dintre cei ce au ales aceas- :

ta profesie nobila sau isi propun
sa o faca in viitor se regasesc in
aceasta caracterizare personala a
mediatorului? Nu uitati ca trebuie
sa fiti inainte sa puteti face si sa
faceti inainte de a avea.

Eu cunosc deja cativa oameni

care se inscriu in tiparele descri- -

se mai sus. Unii dintre ei sunt
deja colegii mei, iar altii ar putea
deveni mediatori mai devreme
sau mai tarziu. Ei sunt modele de

buna-cuviinta, de echilibru, en- -

tuziasm si devotament si sunt cei
care vor face ca misiunea de care

vorbeam la inceput ca devina rea- -

litate. n

MARIUS BENDA
Mediator

Asociatia Mediatorilor
Autorizati Caras-Severin

become sad, upset, we have com- word “enthusiasm” we see the
plaints, we forget to “be good”. last 4 letters create an acrostic
Anger often arises in relation to “IASM”, which could mean “I am
our peers and often we are not sold myself”. A mediator is an en-
able to overcome the situation by thusiastic devotee, body and soul,
ourselves. This is when we are try- finding harmony in relations
ing to get “our justice” from out- between people. Harmony disap-

side, from an external, superior
force, whose decision we must
accept. Now we have another pos-
sibility: the mediator.

How would T want my mediator
be like?

I think I would first recognize
by his/her smile. Did you know
that if you utter the words smiling,

people will not only listen more
carefully, but would also tend to
smile back? Smiling makes peo-
ple more willing to communicate
with each other and this is what
the mediator wants from peo-
ple who arrive in his/her office.
A mediator is the professional
with whom we seek solutions to
problems that bother us. He/she
is calm, always speaks positively
about others, never negatively.
He/she is with us during media-
tion sessions with his/her mind
and soul. He/she is never in a
hurry, tensioned when listening
to us. He/she inspires confidence
by own attitude during tense and
ambiguous times. If you can look
at him/her detached from the
personal situation of tension that
brought you into the office, you
will see an intelligent and compe-
tent, generous, polite and friend-
ly, honest, worthy person.

The mediator is an enthusiast.
The word “enthusiasm” comes
from the Greek “en theos” mean-
ing “with God”. If you analyze the

pears where conflict occurs.

A mediator’s clients should
know, right from the beginning
of professional relationship, that
he/she, the mediator, will offer
you a shoulder for support, with
the kindness of a professional, in-
viting you to a journey whose end
will take you to a jointly decision
on what to do
next.  People
will walk with
| confidence
alongside the
| mediator if
they feel he/
| she is the
team mate who
them
get to the fin-
ishline, not the
stranger that
J the profession
forces him/her
to listen.

A great gym-
nast, Olympic
champion, said
that “team” ac-

“together each
one achieves
more”. This is
what the me-
diator  sends
out to the par-
ties, by every
opinion  and
professional
arguments he/she could possibly
offer. “Let’s win all” is the option
provided by the mediator to his/
her clients, but is also a personal
choice for personal success of any
mediator.

How many of those who have
chosen this noble profession or
plan to do it in the future identify
with this personal characteriza-
tion of a mediator? Remember
you have to be before you can
make and make before you have.

I already know several peo-
ple who fall into the patterns
described above. Some of them
are already my colleagues and
others could become mediators
sooner or later. They are models
of politeness, balance, enthusi-
asm and commitment and are
those who will make the mission
[ talked about in the beginning
come true. u

MARIUS BENDA

Mediator

Carag-Severin Association of
Authorized Mediators
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ASCULTAREA ACTIVA -
TEHNICA DE SUCCES iN MEDIERE!

a fii pe aceeasi lungime de
S unda...
Intre ceea ce eu gandesc,

Ceea ce vreau sd spun,

Ceea ce cred cd spun,

Si ceea ce spun,

Intre ceea ce vreti sd auziti,

Ceea ce auzifi,

Ceea ce credeti cd intelegeti,

Ceea ce vreti sa intelegeti,

Si ceea ce Intelegeti,

...9 posibilitati de a nu ne intele-
ge unii cu altii... si un singur pas
pand la conflict!

Goethe mergea Tncd si mai de-
parte, afirmand cd ,nimeni nu ar
mai vorbi mult in societate daca
ar sti cat de des i-a inteles gresit
pe altii”.

Asadar, cum putem comunica
fard ca acest lucru sa nu sfirseas-
ca prin reflectii de genul: ,are
ceva cu mine”, ,nu mé ntelege
niciodatd”, ,nu se poate discuta
nimic cu un asemenea om”, ,Si
totusi 1l iubesc...”, ,trec prin mo-
mente de tensiune interioard de
neacceptat, cum pot sa invdt sd
vorbesc fard si-1 rdnesc pe celd-
lalt™?

Sa ne amintim ceea ce spunea
Montaigne: ,cuvantul este pe ju-
matate al celui care vorbeste, pe
jumatate al celui care ascultd”.
Prin urmare, succesul unei comu-
nicari depinde in egald mdsura de
calitatile de exprimare ale vorbi-
torului si de capacitatea recepto-
rului de a asculta activ.

Mai mult de juméitate dintre
comunicdrile verbale ajung la o
neintelegere. Nu este deci sufi-
cient sa asculgi ceea ce se spune,
ci trebuie sa asculli activ. Dintre
tehnicile de optimizare a comu-
nicarii, practica ascultarii active
este extrem de utila tn mai multe
situatii: a) rezolvarea propriilor
conflicte interpersonale, b) medi-
erea conflictelor si ¢) in consilie-
rea, sustinerea morald, incuraja-

Camera de Comert
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.............................

rea interlocutorului.
Sd ne imagindm o persoand
care asculti. Ce vedem? Cei mai

multi oameni vdd o persoand ase- -

zatd, care priveste drept Tnainte

si care nu mai face nimic altceva.
Aceastd modalitate de a asculta, :
la care cei mai multi se gandesc, :
inseamnd de fapt a asculta pasiv. :

Este vorba de un proces mecanic

care presupune putine eforturi.
In schimb, ascultarea activd

implica efort. Nu este suficient sd

te concentrezi asupra faptelor, ci- -

frelor sau ideilor. Trebuie mai cu
seamd sd absorbi ceea ce auzi, sd

stabilesti legaturi cu propria ex- :

perientd si sa transpui datele in
informatii utile la care si se poata
recurge ulterior.

Tatd deci cd existd o distinctie
clard intre ,a asculta” si ,a auzi’

J

in sensul cd ,a asculta” presupu- :
- “and yet I love him...
Diferenta poate fi mai bine inte- ;

ne a auzi si a intelege simultan.

leasd prin raportare la ,efectul

cocktail” - conversatii numeroa- :
se, simultane, in acelasi spatiu, :

de care suntem constienti, dar
carora le atribuim cu dificultate
semnificatii, pentru a le asculta

fiind necesar un efort constient. :
Pornind de la aceasta distinctie, :

putem deduce doud forme ale

ascultarii: ascultarea pasiva (1) - :

receptarea mesajelor asociatd cu

absenta raspunsurilor si a intre- :
barilor din partea interlocutoru- :

lui si ascultarea activa (2) - mod

de a reactiona prin care parte-

nerul este stimulat sd continue
s vorbeasca si care va permite
totodatd sd aveti certitudinea ca
intelegeti ceea ce vi se comunica.

Experimentele efectuate au in- :

registrat afirmatiile persoanelor
iritate de modul de a asculta al
celorlalti. Concluziile au aratat cd
interlocutorul este iritat de lipsa
de feed-back verbal, nonverbal, a
privirii si zZdmbetului celuilalt, de

Industrie
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ACTIVE LISTENING — SUCCESSFUL
TECHNIQUE IN MEDIATION!

eing on the same wave-
B length...
Between what I think,

What I mean,

What I think [ mean,

And what I say,

Between what you want to hear,

What you hear,

What do you think you understand,

What you want to understand,

And what you understand,

9 ways not to understand each
other ... and one step to a conflict!

Goethe went even further, say-
ing that “nobody would talk much
in a society if one knew how often
one misunderstood others”.

So, how do we communicate
without this ending up in reflec-
tions such as, “he has something
against me”, “he never under-
stands me”, “I can not discuss
anything with such a person”,
7, “lam going
through unacceptable moments
of inner tension, how can I learn to
speak without hurting the other?”

Rememberwhat Montaigne used
to say: “word belongs half to the
person talking, half to the listener”.
Thus the success of communication
depends equally on the speaker’s
skills of expression and the receiv-
er’s ability to listen actively.

More than half of verbal com-
munications reach a misun-
derstanding. It is therefore not
enough to listen to what is being
told, but you have to listen active-
ly. Out of techniques for communi-
cation optimization, the practice
of active listening is extremely
useful in several situations: a) res-
olution of own interpersonal con-
flicts, b) conflict mediation and c)
in counseling, moral support, en-
couragement of the speaker.

Imagine someone who listens.
What do we see? Most people see
a person sitting, looking straight
ahead and not doing much else.

.............................

This way of listening that most
people think about actually
means (o listen passively. It is a
mechanical process that requires
little effort.

Instead, active listening in-
volves effort. It is not enough to
focus on facts, figures or ideas.
Above all, you need to absorb
what you hear, connect with your
own experience and translate data
into useful information that can
be employed later on.

So, there is a clear distinction
between “listening” and “hear-
ing” in the sense that “listening”
means to hear and understand
simultaneously. The difference
can be better understood by refer-
ence to the “cocktail effect” - many
simultaneous conversations in
the same space, that we are aware
of, but we can hardly assign a
meaning, requiring a conscious
effort to listen to them. Based on
this distinction, we can depict two
types of listening: passive listen-
ing (1) - receiving messages as-
sociated with the lack of answers
and questions from the interlocu-
tor and active listening (2) - a way
to react by which the partner is
encouraged to continue to speak
and will also allow you be sure
that you understand what is being
communicated.

Experiments conducted have
recorded statements of people
irritated by how the others lis-
tened. The findings showed that
the speaker is irritated by the lack
of verbal and nonverbal feedback,
lack of a look and smile from the
other, by interruptions and unnec-
essary additions.

Apparently a simple process,
listening to others often proves to
be a very difficult thing.

Obstacle-attitudes that we take
block the other’s free speech:
interpretation, evaluation, value
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intreruperi si completdri nejusti-
ficate.

Aparent un proces simplu, sé-i
asculti pe ceilalti se dovedeste de
nenumarate ori a fi un lucru deo-
sebit de dificil.

Atitudinile-obstacol pe care le
adoptam 1l blocheazd pe celdlalt
sd se exprime liber: interpretdri,
evaludri, judecati de valoare, aju-
tor sau sfaturi acordate fara a fi ce-
rute, intrebdri prea insistente etc.

Ascultarea activd este inainte
de toate o atitudine care se mani-
festd prin comportamente facilita-
toare. Tehnicile de ascultare acti-
vd urmdresc crearea unui climat
propice pentru exprimare si pun
in aplicare anumite procedee:
intrebdri deschise, intrebidri de
dirijare, reformulare etc., toate
acestea sustinute de elemente ale
comunicdrii non-verbale.

Sé stii sd taci, sd nu-ti fie teama

de ticere, sa nu reactionezi ime- ]

diat, sa fii realmente disponibil
pentru celdlalt, sa dai dovada de
empatie: acestea sunt atitudinile

adecvate ce trebuie adoptate si |

mai ales dezvoltate pentru a-l as-
culta cu adevirat pe celdlalt.

Ascultarea este caracteristica
fundamentald a comunicarii care
vizeazd exprimarea celuilalt si
presupune renuntarea la ,place-
rea de a spune”. Ascultarea activa
este deci o atitudine de intelegere
care denotd o puternica dorinta
de a facilita spusele interlocuto-
rului. Ascultarea activi este un in-
strument exceptional pentru a in-
telege dincolo de cuvinte, pentru
a face cunoscut modul nostru de
a Intelege experientele, compor-
tamentele, emotiile, sentimentele
celuilalt, si pentru a-l insoti in
cdutarea unor solutii. Este ascul-
tarea centratd pe trdirile celuilalt,
ascultarea empaticd, non-directi-
v, unde domneste respectul de
sine si respectul pentru celdlalt.
Este un ansamblu de atitudini
si de tehnici, dar mai presus de
acestea, este un mod de A FL

Cum poate fi practicatd asculta-
rea activa?

Sé asculti inseamn sa privesti:
nu existd ascultare activd fard
contact vizual. Privirea deschi-
de canalele de comunicare; prin
privire  recunoasteti  prezenta
celuilalt, manifestati dorinta de
comunicare, interes, respect. Prin
privire va faceti cunoscutd starea
de spirit, iar interlocutorul va pu-
tea citi o anume ,expectativd po-
zitivd”, adicd acea atitudine care
denotd o atentie binevoitoare
acordatd celuilalt si faptul cd ne
asteptdm sd primim de la interlo-
cutor mesaje importante.

De asemenea, sd asculti cu
adevirat inseamnd sd fii empa-
tic cu gandurile si sentimentele
celuilalt. Empatia este arta de a

te pune in locul interlocutorului,

ascultindu-l atent pentru a-i pu- *

tea Intelege mai bine punctul de

vedere, motivatia, interesul, pen- -

tru a vedea lumea prin prisma lui.

Este vorba de a izola ceea ce expri- :

md interlocutorul de ceea ce am
putea simti atunci cand il ascul-
tam (simpatie sau antipatie), dar

totodatd de a nu anula total sen-
timentele proprii (apatie). lata ca- -

teva intrebdri pe care ni le putem

"‘ENTRUL L3

me\ud.a

bzaare antactmedicrebusause WLETR M

pune pentru deveni empatici fata

de interlocutor: ,ce Tncearcd sia- -

mi spund?”, ,ce inseamnd acest
lucru pentru el?”, ,cum vede el

problema?”, ,care sunt sentimen- -

tele lui si ce emotii simte?”.

Sa asculti activ inseamna sa ad-
opti o atitudine Intelegitoare: sa
nu interpretezi, sd nu judeci, si

nu acuzi, sd nu critici, sa nu de- :

valorizezi, sd nu denigrezi, sa nu
insulti, sd nu vorbesti despre tine
fnsuti, sd nu schimbi subiectul,
sd nu dai sfaturi care nu au fost
cerute, sa nu te gandesti inainte
la ceea ce vei spune in timp ce

interlocutorul isi prezintd proble-

ma, ci s te concentrezi asupra lui,
incercand sa-l intelegi.
Ascultarea activd presupune ci

dincolo de rationamentul interlo- :
cutorului si faptele relatate, sa in- -

telegi semnificatia intelectuald si
afectiva profunda a acestor fapte
pentru interlocutor, sa

tor cuvinte, gesturi, priviri.
Elementele de comunicare
nonverbald Insotesc permanent o
ascultare care se vrea a fi activa.
Asculti nu doar cu urechile, ci cu
intreg corpul: aplecare inainte a

corpului, clatinari usoare din cap, -

mentinerea contactului vizual,

zambet ete.

Prima tehnicd utilizatd pentru as-

cultarea activd este ticerea. Sa stii

sd taci pentru a permite interlocu-

torului sd vorbeascd sau si-si caute
ideile. Sa nu 1 fie teama de ticere
pentru ca adeseori cea mai buni
empatie se realizeaza in liniste.

iti dai sea- :
ma de conotatia afectivi a anumi-

judgments, help or advice given

without being required, too insist-*

ent questions, etc.

Active listening is above all an
attitude which manifests in facili-
tating behaviors. Active listening
techniques aim at creating a prop-
er environment for expression
and involve certain procedures:
open questions, management
questions, rephrasing, etc., all
these supported by elements of

1 EBIE RE alrru'

EDIEREA

e solutionare a cosflicie

will be able to read a particular
positive expectation”, meaning
that attitude that shows a benevo-
lent attention paid to the other
and expect to receive important
messages from the interlocutor.
Also, to really listen means to
be empathic with the thoughts
and feelings of others. Empathy is
the art of putting yourself in the
shoes of the interlocutor, listen-
ing carefully to better understand
his/her views, motivation, inter-

| est, to see the world through his/

her eyes. It's about isolating what

| the speaker expresses from what
{ we might feel when listening (sym-

pathy or antipathy), but at the
same time not totally cancel own

= cmotions (apathy). Here are some

questions we can ask to become
empathetic to the interlocutor:

=¥ “What is he/she trying to tell me?”,

nonverbal communication.

To know to keep silent, to not be
afraid of silence, to not react im-
mediately, to be really available
for the other, to give evidence of
empathy: these are the appro-
priate attitudes that need to be
adopted and especially developed
to really listen to the other.

Listening is a fundamental
characteristic of communication
and implies allowing the other to
express him/herself and means
giving up the “the pleasure of say-
ing”. Active listening is thus an
attitude of understanding, which
shows a strong desire to facilitate
the interlocutor’s words. Active
listening is an exceptional tool
for understanding beyond words,
to make known our way to under-
stand the experiences, behaviors,
emotions, feelings of the other,
and to accompany him/her in
the search for solutions. It is the
listening focused on the other’s
experiences, empathic, non-direc-
tive listening, where self-respect
and respect for others rule. It is
a set of attitudes and techniques,
but above all, it is a way of being.

How can active listening be
practiced?

To listen means to look: there
is no active listening without
visual contact. A look opens the
channels of communication; by a
look you recognize the presence
of the other, manifest desire of
communication, interest, respect.
Through a look, you let others
know your mood, an interlocutor

“What does this mean for him/

her?”, “How does he/she see the
matter?”, “what are his/her feel-
ings and what does he/she feel?”.

Active listening is about adopt-
ing a sympathetic attitude: not in-
terpreting, not judging, not accus-
ing, not criticizing, not devaluing,
not denigrating, not insulting, not
talking about yourself, not chang-
ing the topic, not giving advice
that was not requested, not think-
ing ahead about what you will say
while the speaker presents the
problem, but is about focusing
on the other, trying to understand
him/her.

Active listening requires, be-
yond the interlocutor’s reasoning
and facts expressed, to under-
stand the intellectual and emo-
tional deep significance of these
facts for the interlocutor, to real-
ize the emotional connotation of
certain words, gestures, looks.

Nonverbal communication ele-
ments permanently accompany
an active-intended listening. You
listen not only with your ears, but
with your whole body: leaning for-
ward, nodding, keeping eye con-
tact, smiling, etc.

The first technique used for ac-
tive listening is silence. To know to
keep quiet to allow the interlocu-
tor speak or look for ideas. Do not
be afraid of silence because best
empathy is often done in silence.

Another technique is to inter-
rogate: to know to ask the right
questions, on a warm and gentle
tone, to allow the interlocutor
to speak freely, to find accurate
information, needs, concerns,
anxieties and other’s difficulties.
Questions you ask show that you
listen and encourage communica-
tion and responses enable the de-
velopment of new arguments.

A similar effect also appears in
rephrasing technique. Thus, the
interlocutor will recognize as in a
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0 alta tehnicd este aceea a in-
terogdrii: s stii sa pui intrebdrile
adecvate, pe un ton cald si bland,
pentru a-i permite interlocutoru-

lui sd se exprime liber, pentru a §

afla informatiile exacte, nevoile,
preocupdrile, anxietdtile si difi-
cultatile celuilalt. Tntrebarile pe
care le adresati demonstreazi ci
ascultati si incurajati comunica-
rea, iar raspunsurile permit dez-
voltarea unor noi argumente.

Un efect asemdndtor are si |

tehnica reformulirii  spuselor
celuilalt. Astfel, interlocutorul
va recunoaste ca intr-o oglinda
imaginea a ceea ce tocmai a ros-
tit; iar aceasta imagine il va ajuta

sa-si clarifice propriul punct de F
vedere, se va simti inteles si in- [&

curajat sd continue sa se exprime.
Confirmati ca l-ati inteles si veri-
ficati-vd prin parafrazare, adicd
reformulare (“Spui ca vrei sa...?”).

re activd: ,Cand am fost ascultat
si inteles, am devenit capabil sa
privesc cu alti ochi lumea mea

Parafrazarea este cea care duce la |4

rdspunsul: “Da, asa este”.

Ascultarea activd nu inseamna
pur si simplu a-i acorda atentie
celuilalt, sau a-i pune intrebari
pentru a reconstitui puzzle-ul cu
informatii care ne lipsesc pentru
a intelege o situatie, ci presupu-
ne mai curnd sa te interesezi de
ceea ce nu spune interlocutorul.
Trebuie sa avem in vedere faptul
¢d noi nu povestim decat o parte
a experientelor pe care le trdim,
si aceasta cu ajutorul limbaju-
lui - care este adesea mult prea
imprecis - si dintr-o perspectiva
intotdeauna subiectivd, prin ur-
mare diferitd de la persoand la
persoand. De aceea, ascultarea
activa, prin tehnicile pe care le
implicd si mai ales prin atitudinea
care se cere a fi adoptatd, permite
depasirea unor bariere importan-
te in comunicare, dezamorsarea
conflictelor si stabilirea de relatii
pozitive cu ceilalti.

Voi tncheia cu un citat din Carl
Rogers, cel care a utilizat pentru
prima datad termenul de asculta-

interioard si sd pot
merge mai departe.
Este surprinzdtor sd
constafi cd sentimente
care erau de-a drep-
tul nspdiméntatoare
devin suportabile de
indatd ce ne ascultd
cineva. Este stupefiant
sd vezi cd probleme
care pdreau imposibil
de rezolvat isi gasesc
solutia atunci cand ci-
neva ne intelege”.

Sa stii sd asculli este
o competentd pe cat de rard, pe
atat de pretioasa! L]

MARINEIA ROTARIU
Mediator autorizat,

Vicepresedinte Asociatia Medi-

atorilor Autorizafi Caras-Severin

S-A URNIT CARUTA MEDIERII!

e ce afirm acest lucru?
D Pentru ca, din mai 2006,

cand a fost adoptata Legea
nr.192/2006 privind medierea si
organizarea profesiei de mediator,
modificata si completata prin Le-
gea nr.370/2009, aceasta ,caruta
a medierii” s-a miscat prea putin
sau aproape deloc.

Acest lucru s-a datorat atat
unor cauze obiective cat si unor
cauze subiective, procedura medi-
eri fiind o procedura relativ noua
in Romania. Desi, si inainte de
1989, la primarii functionau acele

Lcomisii de impaciuire” care fa-

.............................

ceau de fapt mediere, nu a existat
o campanie de informare publica
care sa constientizeze publicul cu
privire la avantajele medierii in
solutionarea pe cale amiabila a
conflictelor.

Aceasta campanie ar trebui sa

fie finantata de catre Statul Ro- :

man in parteneriat cu Consiliul
de mediere in vederea cresterii
increderii publicului in institutia

medierii, a implementarii cu suc- :

ces a medierii in Romania la fel

ca in alte tari occidentale precum

Olanda, Marea Britanie, etc.
Odata cu adoptarea de catre

mirror the image of what he/she
. justsaid, and this image will help
: to clar1fy own point of view, will

feel understood and
encouraged to con-
tinue express oneself.
You confirm that you
understand and check
yourself by rephrasing
(“You say that you want
to ...? ‘). Paraphrasing
leads to the answer:
“Yes, that is right”.
Active listening is
not simply giving at-
tention to others, or
[ ¥ ask questions to recon-
struct the puzzle with
information missing in order to
understand a situation, but rather
requires you to question what the
other person is not actually say-
ing. We must bear in mind that we
only tell a part of the experience
that we live, and this with the help

of language - which is often too
imprecise - and always from a
sub]ectlve perspective, therefore
different
from one
person (o
| another.
2 Therefore,
lactive
listening,
through
its  tech-
niques
involved
and  at-
titude re-
quired to
be adopt-
ed, allow
overcom-
ing  the
important
barriers
of commu-
nication,
 defusing
conflicts
| and  es-
tablishing
positive
relation-
ships with others.

Let me close with a quote from
Carl Rogers, who first used the
term active listening: “When 1
was listened to and understood,
I became able to look with fresh
eyes at my inner world and move
forward. It is surprising to realize
that feelings which were down-
right scary become hearable once
somebody listens to us. It is stupe-
fying to see problems that seemed
unsolvable find their solution
when one understands us”.

Knowing how to listen is a skill
as rare as it is precious! ]

MARINEIA ROTARIU
Authorized mediator,
Vice-president of
Caras-Severin Association of
Authorized Mediators

MEDIATION CART HAS MOVED!

.............................

hy do T say this? Be-
\N cause, since May 2000,

when Law 192/2006
on mediation and the media-
tor profession was adopted,
amended by Law 370/2009,
this “mediation cart” moved
little or almost at all.

This was due both to objec-
tive and subjective reasons,
mediation being a relatively
new procedure in Romania.
Although before 1989, we had
those “reconciliation commis-
sions” working in city halls,
which actually practiced me-

.............................

diation, there was no public
information campaign to raise
awareness over the benefits
of mediation in resolving con-
flicts amicably.

This campaign should be
funded by the Romanian State
in partnership with the Me-
diation Council in order to
increase public confidence in
mediation, to implement me-
diation successfully in Roma-
nia, just like in other Western
countries such as the Nether-
lands, the UK, etc.

With the adoption by the
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Parlament a legii pentru mo-
dificarea si completarea Legii
nr.192/2006 privind medierea si
organizarea profesiei de mediator,
in luna iunie 2012, consider ca
s-a facut un prim pas mai hotarat,
punandu-se in miscare ,caruta
medierii”.

Astfel, prin modificarea art.59
alineatul 2, partile se pot infatisa
la instanta judecatoreasca pentru
a cere, indeplinind procedurile
legale, sa se dea o hotarare care
sa consfinteasca intelegerea lor.
Competenta apartine fie judeca-
toriei in a carei circumscriptie isi
are domiciliul sau resedinta ori,
dupa caz, sediul, oricare dintre
parti, fie judecatoriei in a carei
circumscriptie se afla locul in care
a fost incheiat acordul de medie-
re. Hotararea prin care instanta
incuviinteaza intelegerea partilor
se va da in camera de consiliu si
constituie titlu executoriu in con-
ditiile legii. Dispozitile art.432-
434 din Codul de procedura civila
se aplica in mod corespunzator.

Va creste astfel increderea oa-
menilor in procedura medierii,
acordul de mediere sau ,inte-
legerea partilor” avand aceeasi
importanta si finalitate ca orice
hotare judecatoreasca ramasa
definitiva si irevocabila sau ca a
oricarui act autentificat de un no-
tar, ambele fiind perfect valabile
si legale.

Cea mai importanta modificare
a legii o constituie introducerea
art.601, la Sectiunea a 5 a ,Medi-
erea in cazul unui litigiu pe rolul
instantelor de judecata”, avand
urmatorul continut:

1) In litigiile ce pot face, potri-
vit legii, obiect al medierii sau al
altei forme alternative de solutio-
nare a conflictelor, partile si/sau
partea interesata, dupa caz, sunt
tinute sa faca dovada ca au parti-
cipat la sedinta de informare cu
privire la avantajele medierii, in
urmatoarele materii:
a.in domeniul protectiei consu-

matorilor, cand consumatorul

invoca existenta unui prejudi-
ciu ca urmare a achizitionarii
unui produs sau unui serviciu
defectuos, a nerespectarii clau-
zelor contractuale ori garantii-
lor acordate, a existentei unor
clauze abuzive cuprinse in con-
tractele incheiate intre consu-
matori si operatorii economici,
ori a incalcarii altor drepturi
prevazute in legislatia natio-
nala sau a Uniunii Europene in
domeniul protectiei consuma-
torilor;

b.in materia dreptului familiei,
in situatiile prevazute la art.64;

¢. in domeniul litigiilor privind
posesia, granituirea, stramu-
tarea de hotare, precum si in
orice alte litigii care privesc ra-

porturile de vecinatate;

d.in domeniul raspunderii pro- *
fesionale in care poate fi anga- :

jata raspunderea profesionala,
respectiv cauzele de malpraxis,

in masura in care prin legi spe- :

ciale nu este prevazuta o alta
procedura;

e. in litigiile de munca izvorate
din Incheierea, executarea si

incetarea contractelor indivi-

duale de munca;

f. in litigiile civile a caror valoare
este sub 50.000 lei, cu exceptia
litigiilor in care s-a pronuntat o

hotarare executorie de deschi- :

dere a procedurii de insolventa,

a actiunilor referitoare la Re- :

gistrul Comertului si a cazurilor
in care partile aleg sa recurga
la procedurile prevazute la art.

999 - 1018 din Codul de proce- :

dura civila;

g.in cazul infractiunilor pentru
care actiunea penala se pune in
miscare la plangerea prealabila

a persoanei vatamate si fmpa- :
carea partilor inlatura raspun- :

derea penala, dupa formularea
plangerii, daca faptuitorul este
cunoscut sau a fost identificat,
cu conditia ca victima sa isi
exprime consimtamantul de a

participa la sedinta de informa-

re impreuna cu faptuitorul.
(2) In sensul alin.(1), dovada

participarii la sedinta de infor- :

mare privind avantajele medierii
intr-o anumita materie se face

printr-un proces-verbal de infor-

mare eliberat de mediatorul care
a realizat informarea.”

Acest lucru va duce la informa- :

rea si constientizarea unui numar

tot mai mare de persoane cu pri-
vire la importanta si rolul proce- :

durii de mediere, la avantajele pe
care le aduce aceasta procedura,
ce va avea ca rezultat cresterea

numarului de conflicte solutio- :

nate prin metoda ADR, respectiv
mediere si, de asemenea, va duce

la degrevarea instantelor de ju- :

decata de un numar foarte mare
de cauze atat in prezent cat si pe
viitor.

Potrivit art.Il, aceasta lege
va intra in vigoare la data de
1 octombrie 2012, cu exceptia
dispozitiilor art.601 din Legea
nr.192/2006 privind medierea si
organizarea profesiei de mediator,
cu modificarile si completarile
ulterioare, precum si modificarile
si completarile aduse prin Legea
nr.370/2009, care intra in vigoare
la 6 luni de la data publicarii legii
in Monitorul Oficial al Romaniei,
Partea I.

Un lucru extrem de important
este si introducerea art.IV care
statueaza ca in termen de 60
de zile de la republicarea Legii
nr.192/2006 privind medierea si
organizarea profesiei de mediator,

Parliament of the law amend-
ing Law 192/2006 on media-
tion and the profession of me-
diator, in June 2012, I consider
that a first more determined
step has been made, thus put-
ting the “mediation cart’’ into
motion.

Hence, by modifying Article
59 paragraph 2, the parties
can go to a court to request,
complying with legal proce-
dures, to rule a decision in
order to legalize their agree-
ment. The authority belongs
either to the court in whose
district any of the parties re-
sides or, depending on the
case, is headquartered or to
the court which comprises the
location where the mediation
agreement was signed. The
ruling by which the court ap-
proves the parties’ agreement
will be given in closed session
and represents an enforceable
title, according to the law. The
provisions of art.432-434 in
the Civil Procedure Code will
apply accordingly.

The confidence of people in
mediation will thus increase,
as the mediation agreement or

‘parties’ settlement” has the

same importance and finality
just like any final and irrevo-
cable court decision or any
act authenticated by a notary,
both of which are perfectly
valid and legal.

The most important change
to the law is the introduction
of art.601, in Section 5, “Me-
diation in case of a litigation
pending in court’, reads as
follows:

1) In disputes which can be,
by law, the subject of media-
tion or other alternative form
of solving conflicts, the par-
ties and / or party interested,
depending on the case, are
bound to prove they partici-
pated in the information meet-
ing over the benefits of media-
tion in the following areas:
a.the consumer protection

rights, when the consumer

invokes the existence of in-
jury as a result of purchas-
ing a defective product or

service, failure to meet a

contract or warranties, the

existence of unfair terms in
contracts between consum-
ers and traders, or the vio-
lation of other rights under
national law or EU consumer
protection legislation;

b.in family law, in cases stipu-

lated in article 64;
c.in disputes regarding pos-

session, limitation, resettle-

ment of boundaries and any
other matters concerning

the neighborhood relations;
d.in the professional liability

field in which professional

liability can be employed,
such as malpractice cases, if
special laws do not provide
another procedure;

e.labor disputes arising out
of the conclusion, execution
and termination of individu-
al employment agreements;

f.in civil disputes whose
value is under 50,000 lei,

except litigation in which a

court enforceable decision

to open insolvency proceed-
ings has been ruled, the ac-
tions referring to the Trade

Register and cases where

the parties choose to use

the procedure stipulated by
articles 999 - 1018 of the

Civil Procedure Code;
g.if criminal offenses for

which the prior criminal
complaint is initiated by the
injured person and reconcil-
iation of the parties removes
criminal liability, after the
complaint, if the perpetra-
tor is known or has been
identified, provided the vic-
tim consents to participate
in the mediation informa-
tion meeting together with
the perpetrator.

(2) For purposes of par.
(1), proof regarding the par-
ticipation in the information
meeting on the benefits of
mediation in a particular field
is represented by information
minutes issued by the media-
tor who conducted the infor-
mation.

“This will lead to informa-
tion and awareness of a grow-
ing number of people on the
importance and role of me-
diation, the benefits it brings,
which will result in higher
number of disputes resolved
through ADR method, namely
mediation and also will relieve
the courts of a large number
of cases both now and in the
future.

According to Article II, this
law will come into force on
October 1, 2012, except the
stipulations of art.601 in
Law 192/2006 on mediation
and the mediator profession,
with  subsequent  amend-
ments, as well as the changes
and additions made by Law
1n0.370/2009, which take ef-
fect six months after the pub-
lication of law in the Official
Gazette, Part I.

Averyimportant thing is also
the introduction art.I which
states that within 60 days af-
ter republishing Law 192/2006
on mediation and the media-

11
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cu modificarile si completarile
ulterioare, precum si cu modifi-
carile si completarile aduse prin
prezenta lege tn Monitorul Oficial
al Romaniei, Partea I, Consiliul de
mediere va adopta statutul profe-
siei de mediator si modificarile si
completarile Regulamentului de
organizare si functionare.

Consecinta introducerii acestui
articol este faptul ca mediatorii
vor deveni un corp profesional
recunoscut, bine organizat, cu
statut profesional si o lege de
functionare proprie.

Viitorul procedurii medierii, cu
toate avantajele pe care aceasta le
implica, va depinde in mare parte
de munca pe care mediatorii o vor

intreprinde in tor  profes-
promovarea sion,  with
acestui tip de subsequent
solutionare amend -
a conflictelor ments and
atat intre per- additions
soanele fizice brought by
cat si intre the current
persoanele ju- law, in the
ridice, in ma- Official Ga-
terie civila dar zette, Part I,
si penala, in the Media-
comparatie cu tion Council
solutionarea will  adopt

conflictelor in §
fata instantelor de judecata. m

DANIEL STURZ
Mediator

_MEDIEREA CA 0 NECESITATE
IN RESTABILIREA COMUNICARII

..............................

ermenul ,mediere,, il gasim
T din cele mai vechi timpuri

in Biblie, ca apoi sa apara
ca termen de specialitate in SUA
in 1970, urmand mai tarziu sa
apara si in Europa, respectiv in
Romania, ca lege a medierii le-
gea 192/2006.

Pe fondul accentuarii conflic-
telor, cauza a divergentelor si
incompatibilitatii  persoanelor,
a intereselor si nevoilor diferite,
a luptei pentru putere, a luptei
pentru libertate, a revendicarii
valorilor si a statutului, a pastra-
rii stimei de sine, institutia medi-
erii a aparut ca o necesitate reala.
In acest context comunicarea
defectuoasa si lipsa comunica-
riiar ar putea fi insasi cauza ge-
neratoare de conflict sau o cauza
evidenta a escaladarii lui.

Intotdeauna acolo unde nu
exista comunicare partile ajung
intr-un conflict imaginar, in con-
flict cu propria parere, deci in
conflict cu el insusi si doar prin
restabilirea comunicarii se poa-
te trece spre gasirea unor solutii
care sa duca la un acord.

Rolul mediatorului in mediere
este unul facilitativ, el creand
un cadru si un climat adecvat
pentru ca fiecare parte sa poata
reflecta si intelege exact cauza
conflictului conform cu propriul
sistem de valori ajutand astfel
partile sa-si poata comunica do-
rintele, reformuland nemultumi-
rile fiecaruia, astfel incat fiecare
parte sa o inteleaga pe cealalta.

Capacitatea mediatorului de a
nu da o conotatie negativa con-
flictului, de a putea privi obiectiv
conflictul, ca si o trecere de func-
tia lui de supravietuire la rolul
sau evolutiv, va face ca medierea

............................

sa-si gaseasca utilitatea.

Tot de felul in care mediatorul
va intelege si va percepe conflic- :
tul, de inteligenta emotionala -
ca modalitate de a intelege si a -
exprima, de constientizarea emo- :
tiilor in gandire, si de puterea de -
a-si regla propriile emotii si pe -
ale partilor, de gandirea si atitu- :
dinea pozitiva, de flecsibilitatea si -
creativitatea ca aptitudini specia- +
le, de spontaneitatea si spiritul de  :
observatie va depinde modul de
abordare si conducere a medierii. -

Vindecarea conflictului, con- :
flict intre inferioritate si superi- :
oritate ca scop final sau vindeca- :
rea unei paradigme de gandire

the status of
the mediator profession and
amendments to the Organiza-
tion and Operation Regulation.

The consequence of intro-

ducing this article is that me-
diators will become a recog-
nized professional body, well
organized, with professional
status and own operation law.

The future of mediation pro-
cedure, with all advantages
implied, will heavily depend
on the work that mediators
will undertake to promote
this type of conflict resolution,
both between individuals and
between legal entities, in civil
and criminal cases, compared
to resolution of conflicts in a
court of law. =

DANIEL STURZ
Mediator

MEDIATION AS A NECESSITY
TO RESTORE COMMUNICATION

he term mediation can be
T found since ancient times
in the Bible, then it appea-
red as a specialized term in the
U.S. in 1970, after that in Euro-
pe and then in Romania, as a
law on mediation 192/2006.
Due to increasing conflicts,
caused by divergence and in-
compatibility of people, by di-
fferent interests and needs, by
fight for power, for freedom,
values and status, by attempt
to preserve self-esteem, the
institution of mediation has
emerged as a real necessity.
In this context, poor and lack
of communication itself could

(gandire conflictua-
la) - practic asta isi
propune sa faca me-
dierea intr-o anumi-
ta situatie data, iar
din aceasta cauza,
a faptului ca difera
profesiei juridice ca
procedura, nu i s-a
dat medierii intot-
deauna importanta
pe care o are. -
Dar, asa cum spunea Robert J. :
Condlin, ,suntem in primul rand
oameni si in al doilea rand justiti- +
abili,, daca mediatorul va reusi sa
empatizeze cu omul justitiabil in
procesul de mediere, va va reusi :
transmiterea mesajului recunos- :
cand o valoare simetrica egala re- :
ceptorului sau, atunci mediatorul *
este garantul comunicarii iar co- :
municarea ,sufletul” medierii. wm -

DANA SIMONA VASTAG
Mediator autorizat
Primvicepresedinte

LAsociatia mediatorilor
autorizati Caras-Severin,,

, be the cause gene-
rating conflict or
obvious cause of its
escalation.

Always where the-
re is no communica-
tion parties reach
an imaginary con-
flict, in conflict with
own opinion, so in
conflict with them-
selves and only by

restoring communication can ¢

they move to finding solutions
leading to an agreement.

The role of a mediator in
mediation is a facilitative one,
creating a framework and a sui-
table climate so that each party
could reflect and understand
exactly the cause of conflict in
accordance with own system of

values helping them to commu-*

nicate desires, rephrase com-
plaints from each party, so that
the parties understand each
other.

Mediator’s ability to not give
a negative connotation to con-

.............................

flict, to see conflict objectively,
as a shift from its survival func-
tion to its evolutionary role, will
make mediation become useful.

The approach and conduct of
mediation will also depend on
the way in which the mediator
will understand and perceive
conflict, on emotional intelli-
gence as a way to understand
and express, on the awareness
of emotions in thinking and on
the power to regulate own and
parties’ emotions, on the posi-
tive thinking and attitude, on
flexibility and creativity as spe-
cial skills, on spontaneity and
sense of observation.

Healing conflict, a conflict
between inferiority and superi-
ority as a final goal or healing
a paradigm of thinking (conflict
thinking), represents basically
the aims of mediation in a gi-
ven situation, and because of
this, for being different from
legal profession, mediation has
not been always given the true
importance.

But as Robert J. Condlin said,

‘we are people first and justice

» o«

seekers second”, « if the media-
tor is able to empathize with the
justice seeker in the mediation
process, he/she will manage to
send the message recognizing
a symmetrical value equal to
its receiver, then the mediator
is the guarantor of communi-
cation and communication the

‘soul” of mediation. n

DANA SIMONA VASTAG
Authorized mediator

First vice-president of the
Association of Authorized Medi-
ators Caras-Severin
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_ MEDIEREA - POARTA
CATRE 0 SOLUTIE VIITOARE

..............................

n esenta, medierea poate fi

privita drept o procedura care

aduce oamenii impreuna pen-
tru a discuta despre conflictele
lor, facandu-i sa accepte respon-
sabilitatea de a comunica si lucra
impreuna pentru a-si gasi propri-
ile solutii pentru problemele lor.

Termenul de conflict are o
puternica conotatie negativa,
evocand cuvinte ca
pozitie, manie, agre-
sivitate, insa, conflic-
tul nu trebuie sa fie {8
neaparat o experienta
negativa.

Avem o gama larga )
de conflicte experi- |t -
mentate de oameni:
in familie, in institutii,
organizatii si in majo-
ritatea cazurilor, con-
flictele pornesc de la §
anumite neantelegeri,
interpretari false ori
judecati gresite.

Medierea deschide
un canal de comuni- [
care interpersonala
intre partile aflate in
conflict si totodata
deschide poarta catre
o solutie viitoare de
comun acord aceptata. |/

Prin mediere se |*
cauta sa se ajunga la
un acord cu implica-
rea partiilor ce vor si sustine apoi
solutia - solutie care sa raspunda
nevoilor lor reale, participand ne-
mijlocit cu deplina putere de de-
cizie asupra finalitatii conflictului.

Oricare ar fi dificultatea unui
conflict, cunoasterea aprofundata
a punctelor care provoaca bloca-
je si a nevoilor corespunzatoare,
conditioneaza solutiile si conduce
la acestea.

CONFLICTELE GENEREAZA 0
NEVOIE DE MEDIERE

Cand suntem intr-un conflict,
suntem in general stapaniti de
sentimente negative ( furie, do-
rinta de razbunare, de logica “ o
sa mi-o plateasca”, de a castiga
prin pierderea altuia), fata de
interlocutorul nostru pe care il
facem responsabil pentru ne-
norocirile noastre. De multe ori,
in fata unui conflict, construim
pentru a ne proteja ziduri intre
interlocutorul nostru si noi insine.
Armele pe care le folosim pentru
a ne apara sau lupta (invinuiri,
acuzatii, intentii atribuite celui-
lalt, amenintari mascate sau nu,
critici, insulte, vorbe sarcastice),
il fac pe celalalt sa se inchida in
sine, sa refuse sa ne asculte, sa ne

T

inteleaga.

Medierea da cu adevarat roade, -

pregateste o cautare a solutiilor

viitoare in modul cel mai eficient, :
in cazul in care fiecare parte ac- -

cepta sa inteleaga ce a constituit o
problema pentru celalalt .

Aceasta recunoastere recipro- :

ca a nevoilor celuilalt, aceptand
eventualele neantelegeri privind

i 4

interpretarea faptelor, contribuie

la aparitia unor posibile solutii la

problemele ridicate de fiecare.
Rolul mediatorului este acela

de a conduce procedura de medi- :
ere, faciliteaza comunicarea, aju- -

ta partile sa-si gaseasca propriile

solutii si totodata exploreaza im- :
preuna cu partile - relatiile inter- :

personale, perspectiva acestora

asupra vietii, valorile, credintele, :
relatiile care au generat conflictul. :

Valorile pe care oamenii le aleg, :
aspiratiile pe care le selecteaza, :
spiritualitatea pe care o prefera, :
depind toate de alegerile indivi- :
duale. Oamenii isi vor face alege- :

rile in functie de sistemul lor de

valori si astfel, alegerile sunt limi- *

tate dar pot alege si modifica acel
sistem. Acest lucru reprezinta un

factor important in mediere, fap- *

tul ca partile s-ar putea sa nu fie

capabile sa schimbe sau sa elimi- -

ne conflictul, dar isi pot schimba

atitudinea sau modul de aborda-

re a acestuia.

Cand conflictul este intens sau
ia amploare, partile pot pierde
din vedere chiar problemele care
le-au adus in conflict. Utilitatea
mediatorului poate consta in

reluarea de identificare a proble- :

MEDIATION - THE GATE
TO A FUTURE SOLUTION

..............................

n essence, mediation can be

regarded as a procedure that

brings people together to dis-
cuss about their conflicts, making
them accept the responsibility to
communicate and work together
to find own solutions to their
problems.

The term conflict has a strong
negative connotation, suggesting

words such as position, anger,
aggression, however, the conflict
should not necessarily be a nega-
tive experience.

We have a wide range of con-
flicts experienced by people:
within a family, in institutions,
organizations and in most cases,
conflicts start from certain misun-
derstanding, misrepresentation
or false judgments.

Mediation opens a channel for
interpersonal  communication
between conflicting parties and
also a gate to a future mutually
accepted solution.

Mediationis seeking toreach an
agreement with the involvement
of parties, who will then support
the solution - solution that meets
their real needs, participating di-
rectly with the full power of deci-
sion on the termination of conflict.
Whatever the difficulty of conflict,
deep knowledge of the points that
cause blockages and of the appro-
priate needs, eventually leads to
solutions.

CONFLICTS GENERATES A
NEED FOR MEDIATION

When we are in conflict, we
are generally possessed by nega-

............................

tive feelings (anger, desire for
revenge, “will pay me” thinking,
desire to win by making the other
lose) addressed to our interlocu-
tor, making this person responsi-
ble for our misfortunes. Often, in
a conflict, we build walls between
us and our interlocutor in order
to protect ourselves. The weapons
we use to defend or fight (accu-
sations, allegations,
intentions attributed
to the other, masked
threats or not, criti-
| cism, insults, sarcas-
| tic words), make the
other draw back, re-
fusing to listen to us,
to understand us.

Mediation is truly
fruitful, preparing a
search for future solu-
tions in the most effi-
& cient way, if each side
| agrees to understand
1 what has been a prob-
| lem for the other.

This mutual recog-
nition of each other’s
needs, accepting
| any possible misun-
derstanding on in-
terpretation of facts,
contributes to the
development of pos-
sible solutions to the
problems of each.

A mediator’s role is to lead the
mediation procedure, to facili-
tate communication, to help the
parties find their own solutions
and also to explore with the par-
ties — interpersonal relationships,
their perspective on life, values,
beliefs, relationships that gener-
ated conflict.

Values that people choose, as-
pirations they select, spirituality
they prefer, all depend on indi-
vidual choices. People will make
choices based on their value sys-
tems and so choices are limited,
but can choose to change that
system. This is an important fac-
tor in mediation, namely the par-
ties may not be able to change or
eliminate conflict, but can change
their attitude or approach to it.

When conflict is intense and
increasing, the parties may lose
sight of the very problems that
brought them into conflict. A
mediator’s usefulness may lie
in resuming the identification of
problems, in addition to finding
alternatives solutions. The media-
tor may bring new perspectives
on the issues - thus providing the
parties with a different view and
other alternative solutions

13
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melor, in afara de gasirea alterna-
tivelor de rezolvare. Mediatorul

poate introduce noi perspective ,parte”

asupra problemelor - furnizand
astfel partilor o alta viziune si alte
alternative de rezolvare.

A INTELEGE NU INSEAMNA A
FI SI DE ACORD

Intrebarea ,cine, cui propune
medierea, sa propun sau nu , sa
accept sau nu, devine o problema
de putere, o lupta de ego-uri. A in-
telege cealalta parte nu este nici
o diminuare nici 0 negare a mea.
Recunoasterea identitatii celeilal-
te parti nu inseamna abandona-
rea identitatii mele. Nimeni nu re-
nunta la ceea ce este, dar fiecare
renunta sa se inchida fata de cela-
lalt. Aintelege inseamna “a lua cu
sine “ ceea ce traieste celalalt.

Medierea face apel la ceea ce

este
tor

asemana-
in fiecare
pentru
a  recunoaste
ceea ce este di-
ferit in cealalta”

arte”.  Fieca-
re” parte”aflata
intr-un  conflict
face parte din-
tr-un intreg pe
care trebuie sa o
inteleaga in tota- |
litate pentru a fi j=
in masura sa de- :
cida impreuna, fiecare detlnand
in general o parte a adevarului si
o parte a solutiei. =

SPATARU IONEIA
Mediator autorizat

Presedinte - Asociatia Mediato- *

rilor Autorizati Caras-Severin

DESPRE CUSTODIA ASUPRA COPILU-

LUI -

..............................

ustodia asupra copilului
C reprezinta ansamblul drep-
turilor si indatoririlor le-
gate de ingrijirea copilului dupa
divortul sau separarea parintilor.

Tipul de custodie ales stabiles-
te cine va lua deciziile importante
din viata unui copil, cum ar fi cele
legate de educatia, religia, scoate-
rea din tara si interventiile medi-
cale, etc.

Custodia priveste de asemenea
si ingrijirile fizice acordate copilu-
lui si mai ales locul unde copilul
locuieste.

Custodia asupra copilului poate
reveni unui singur parinte sau am-
bilor parinti. In cazuri exceptiona-
le custodia poate fi exercitata de
catre alte personae decat parintii
(matusi si unchi, bunici, etc.).

CUSTODIA COMUNA LEGAIA -
este modul preponderant in care
se rezolva in acest moment decizi-
ile legate de exercitarea autorita-
tii parintesti dupa divort.

Aceasta inseamna ca ambii pa-
rinti continua sa colaboreze privi-
tor la deciziile majore.

Desi ambii sunt parinti custodi-
nient, copilul locuieste majoritar la
unul dintre parinti, numit parinte
custodian rezident sau, pe scurt,
parinte rezident. Parintele rezident
este cel care se ocupa preponde-
rant de ingrijirea zilnica a copilului.

Custodia comuna legala este
regula conform noului Cod civil.
Daca esti un parinte care s-a in-
grijit cu o minima responsabili-
tate de copil anterior separarii si
daca nu pui in pericol copilul prin
comportamentul tau, ai tot drep-
tul sa ti se recunoasca exercitarea

PLAN PARENTAL PRIN MEDIERE

............................

in comun a autoritatii parintesti.
CUSTODIA UNICA - reprezinta

modul in care anterior intrarii in

vigoare a noului Cod civil se rezol-

vau toate deciziile legate de exer- :

citarea autoritatii parintesti dupa
divort. In acest moment exista in
Romania multe familii divortate

care sunt intr-un astfel de aranja- :

ment de tip custodie unica.

Termenul legal era cel de incre- :

dintare a copilului spre crestere si

educare. Conform legii vechi incre- *
dintarea se facea doar unuia din- :

tre cei doi parinti fiind imposibil
ca autoritatea parinteasca dupa
divort sa se exercite in comun.

Si pe noua legislatie e posibil
ca instanta sa considere ca e in
interesul copilului ca exercitarea
autoritatii parintesti sa se faca in
mod unic, dar aceste situatii sunt
exceptionale.

In cazul custodiei unice, copi- :

lul locuieste cu si este ingrijit de
parintele custodian care exercita
singur autoritatea parinteasca si
are dreptul
de a lua de [
unul  singur |
orice decizie
privitoare la
copil,  fiind
insa dator sa
0 comunice
din timp ce- |
luilalt parinte.
Parintele
necustodian
are de obicei
definit de ca-
tre
un drept de
a mentine re-

instanta Garavana Medierii - Buzau | |uI|e 2012

' ?

uwv.a@‘?‘a\“
UNDERSTANDING IS NOT
AGREEING
The question “Who proposes
mediation to whom”, whether to
propose it or not, to accept it or
not, becomes a matter of power,
a battle of egos. Understanding
the other side does not mean

either my own decline or denial.
Recognizing the identity of the
other party does not mean aban-
doning my own identity. Nobody
gives up what one is, but each one
renounces to draw back from. To
understand means to “take along”
what the other experiences.
Mediation calls on what is
similar in each “party” to recog-
nize what is different in the other

“party”. Each “party” in a conflict

belongs to a whole that needs to
be fully understood in order to
be able to decide together, each
generally holding a part of the
truth and part of the solution.

SPATARU IONEIA
Authorized mediator
President of the Association of
Authorized Mediators
Carag-Severin

ABOUT CUSTODY OF CHILD — PAREN-
TAL PLAN THROUGH MEDIATION

.............................

ustody of the child repre-
C sents all rights and duties

related to a child’s care
after divorce or separation of par-
ents.

The type of custody chosen de-
termines who will take important
decisions in a child’s life, such as
those related to education, reli-
gion, travelling outside a country
and medical interventions, etc.

Custody also concerns the
physical care given to the child
and especially the place where
the child lives.

Custody of the child can be
given to one or to both parents.
In exceptional cases, custody may
be exercised by persons other
than parents (aunts and uncles,
grandparents, etc.).

LEGAL JOINT CUSTODY - is the
current predominant way to solve
decisions regarding the exercise
of parental authority after divorce.

This means that both parents
continue to collaborate on major

. decisions.

Although
both  are
custody par-
ents, the
child mainly
lives  with
one of the
parents,
called  resi-
dent custo-
dial parent
or, in short,
resident
parent. Res-
ident parent
o is the one

.............................

who mainly deals with the daily
care of the child.

Joint legal custody is usually
in accordance with the new civil
code. If you are a parent who
has cared for the child with a
minimum responsibility before
separation and if you not put your
child in danger by your behavior,
you have every right to be recog-
nized the exercise of joint paren-
tal authority.

SOLE CUSTODY - is the way in
which all decisions related to the
exercise of parental authority
after divorce were solved before
the entry into force of the new
civil code. Currently in Romania,
there are many divorced families
who find themselves in this type
of sole custody arrangement.

The legal term used was “en-
trusting” the child to be raised
and educated. Under the old law,
the entrusting of the child could
only be done in favor of one of the
parents, making impossible for
parental authority after divorce to
be exercised jointly.

Under the new legislation, it is
possible the court might find it
to the child’s interest to give sole
parental authority, but these situ-
ations are exceptional.

In sole custody cases, the child
lives with and is cared for by the
custodial parent exercising pa-
rental authority by him/herself
and one has the right to take any
decisions concerning the child,
but is obliged to notify the other
parent in due time.

The noncustodial parent is
usually defined by the court with
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latii personale cu minorul care de

regula se reflecta prin :

o dreptul de a vizita pe copil la
locuinta acestuia;

o dreptul de a gazdui temporar
pe copil anumite perioade de
timp,

o dreptul de a purta corespon-
denta cu copilul,

o dreptul de a fi informat cu
privire la deciziile majore refe-
ritoare la copil luate de catre
parintele custodian,

o dreptul de a primi informatii
detaliate despre situatia scola-
ra si medicala a copilului.

Chiar daca in acest moment esti
parinte necustodian pentru ca
nu ti s-a incredintat copilul spre
crestere si educare, conform legii
vechi, poti apela la instanta pen-
tru a obtine custodie comuna asu-
pra minorului, deoarece sentinte-
le privitoare la raporturile dintre
parinti si copii nu sunt niciodata
definitive, iar intrarea in vigoare a
legii noi reprezinta un motiv sufi-
cient de reanalizare a modului de
exercitare a autoritatii parintesti.

PROGRAMELE DE LEGATURI
PERSONALE - interesul superior
al copilului reclama ca acesta sa
creasca inconjurat de ambii parin-
ti chiar daca acestia au decis sa se
desparta. De aceea legislatia actu-
ala din Romania, ca de altfel din
majoritatea tarilor civilizate por-
neste de la premiza ca autoritatea
parinteasca trebuie exercitata in
comun (custodie comuna fizica
sau custodie comuna legala), iar
parintele cu care copilul nu locu-
ieste in mod statornic trebuie sa
aiba un drept de interactiune cu
copilul “rezonabil si generos”.

~_ sc Wine
Distribution sru

Office: Str. Elena Vacarescu
98UVX

Corp A, Intrare IA

Bucuresti 012931
0040.21.222.1446
contact@wine-distribution.ro
www.wine-distribution.ro

PROGRAMUL
PRIN NEGOCIERI
ta prin care parintii au reusit sa
ajunga la un acord cu ajutorul

REGLEMENTAT

unui mediator si au reusit sa con-

cretizeze intelegerea intr-un plan
parental care descrie in detaliu
locuinta minorului, ora, locul
si durata interactiunilor dintre
parintele nerezident si copil. Cea
mai buna intelegere cu privire la
stabilirea locuintei si stabilirea

programului de legaturi perso-

nale al minorului cu parintele
nerezident este cea pe care tu si
partenerul tau o puteti incheia si
accepta de comun acord.
MEDIATORUL - este o persoana

care va ajuta sa incheiati o con- :

ventie privind stabilirea locuintei
copilului si dreptul de vizita. El
este independent si nu poate nici
sa va sustina, nici sa ia decizii in
locul dumneavoastra. Poate totusi
sa va ajute sa fiti si unul si altul
mai obiectivi cand negociati.

Mediatorul ia nota de cele agre-

ate de parinti in timpul medierii

dupa care redacteaza un docu- :

ment (acord de mediere), care
descrie lucrurile asupra carora
parintii s-au pus de acord.

“Acordurile de mediere incheia- :

te de parti, in cauzele/conflictele

ce au ca obiect exercitiul drep- :

turilor parintesti, contributia
parintilor la intretinerea copiilor

si stabilirea domiciliului copii- :

lor, imbraca forma unei hotarari
de expedient’. (Legea 192/2006
privind medierea si organizarea
profesiei de mediator) n

SPATARU IONEIA
Mediator autorizat

- este varian- -

rights to maintain personal rela-*

tions with the minor, which usu-

ally reflects in:

o the right to visit the child at his/
her home;

o the right to temporarily accom-
modate the child during certain
periods of time,

o the right to have corresponden-
ce with the child,

o the right to be informed of
major decisions taken by the
custodial parent regarding the
child,

o the right to receive detailed
information about the child’s
school and medical situation.
Even if you are a noncustodial

parent at the moment, because

the child was not entrusted to
you for upbringing and educa-
tion, under the old law, you can
appeal to courts to obtain joint
custody of the minor, because
the sentences referring to the re-
lationship between parents and
children are never final and the
entry into force of the new law is

a sufficient reason for reviewing

the way in which parental author-

ity is exercised.

PERSONAL REIATIONSHIPS
PROGRAMS - best interests of the
child require that the child grows
up surrounded by both parents
even if they have decided to sepa-
rate. Therefore, the current legis-
lation in Romania, as well as in
most civilized countries, starts
from the premise that parental
authority should be exercised in
common (physical joint custody
or legal joint custody) and the
parent with whom the child does
not live constantly should have a

WINE
DISTRIBUTION
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‘reasonable and generous” right

of interaction with the child.

PROGRAM REGUIATED BY
NEGOTIATIONS-is the version by
which the parents were able to
reach agreement with the help of
a mediator and managed to trans-
late their understanding into a
parental plan that describes in
detail the child residence, time,
place and duration of interactions
between non-resident parent and
the child . The best understand-
ing regarding the residence and
the personal relationships pro-
gram with the non-resident par-
ent is that you and your partner
can sign and accept mutually.

THE MEDIATOR - is the person
who will help you sign an agree-
ment on setting the child’s resi-
dence and visiting rights. He/she
is independent and can neither
sustain nor make decisions for
you. However, this person may
help you be more objective when
negotiating.

The mediator takes note of what
the parents agreed during me-
diation, then drafts a document
(mediation agreement), which
describes things over which the
parents agreed.

“Mediation —agreements con-
cluded by the parties, in cases /
conflicts concerning the exercise
of parental rights, parents’ contri-
bution to bringing up children and
the residence of children, takes
the form of an expedient decision”.
(Law 192/2006 on mediation and
the mediator profession) m

SPATARU IONEIA
Authorized mediator
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ARGUMENTE PRO MEDIERE

.............................

“Ideea de justitie se regaseste
atat in fiecare individ cat si in or-
ganizarea cetatii. Omul nu trebuie
sa raspunda la o nedreptate cu
alta, nici la rau cu rau, orice i-ar

face alt om.” Platon
I\/l cd ,0amenii se urdsc pen-

tru cd se tem unii de altii;
se tem pentru cd nu se cunosc; nu
se cunosc pentru cd nu comuni-
cd.” Cea mai frecventd cauzd care
genereazd conflictul este lipsa de
comunicare sau comunicarea de-
ficitard.

Aici intervine rolul esential al
mediatorului - o tertd persoana,
neutrd si impartiald, care are me-
nirea sa faciliteze dialogul pérti-
lor, astfel incat acestea s ajunga
fmpreund la o intelegere mutual
acceptatd, in vederea Incheierii
conflictului mediat. Pe tot parcur-
sul medierii partile comunica, pe

artin Luther King spunea

cand pe timpul procesului comu- |
nicarea nu exista, iar la finalul |

acestuia dispare definitiv, fiind
inlocuita de o stare conflictuala
si mai accentuata, intrucat spre
deosebire de actiunea in instanta,
la mediere ambele parti vor iesi
in castig.

Procesele aflate pe rolul instan-
telor de judecatd sunt alimentate

de orgolii, fiind surse continue [

de stres, dezamigiri si de lupte
imaginare cu un “inamic” mai
mult inventat decét real. Diferen-
ta esentiald fatd de mediere, pe
parcursul cdreia partile comunica,
este cd la finalul procesului comu-
nicarea dintre parti dispare, fiind
inlocuita de o stare conflictuald si
mai accentuata, deoarece, spre
deosebire de mediere, n instanta
exista Invinsi si Tnvingatori. Sarci-
na mediatorului este de a identifi-
ca asteptarile fiecdrei parti si de a
incerca sé le aduca intr-un punct
convergent precum si de a desco-
peri temerile partilor si a le fnla-
tura pe cele nefundamentate prin
facilitarea dialogului dintre ele.
Mediatorul va efectua gratuit,
informarea, ca procedura pre-
alabila obligatorie si numai in
cazul in care partile hotarasc ca
vor sa isi rezolve conflictul prin
procedura medierii, se poate dis-
cuta de plata unui onorariu care
se imparte in mod egal partilor
aflate in conflict daca partile nu
hotarasc altfel. Medierea, fiind
mai putin formald decat cdile liti-
gioase oferd posibilitatea partilor
aflate in conflict sa isi realizeze
interesele, solutiile fiind durabile,
costurile semnificativ mai reduse,
iar procedura confidentiald. Fi-
ind mai putin formala decat caile
litigioase, medierea, castiga noi

.............................

adepti intrucat partile isi realizea- :
za interesele, solutiile sunt dura- -

bile, costurile sunt semnificativ

mai reduse si procedura este con- -

fidentiala.

Exista o multime de argumente
ce pot determina partile sa aleaga
medierea drept prima incercare de
rezolvare a diferentelor dintre ele.

Cele mai convingatoare dintre
aceste argumente ar fi:
® Durata rezolvarii unui conflict

prin mediere, daca partile do- :
resc intr-adevar acest lucru, :
este semnificativ mai mica de- :
cat durata rezolvarii conflictu- :

lui in instanta: cateva zile fata
de cateva luni sau chiar cativa
ani -

o Partile pot alege de comun
acord mediatorul la care sa
apeleze, fapt ce nu se poate
intampla in cazul unui proces;
alegerea mediatorului de catre

LA »

parti le da o mai mare incre- :

dere in obtinerea rezultatului
dorit.

e Procedura de mediere se desfa- :

soara rapid si usor.
Detaliile de procedura in cazul
medierii sunt net avantajoase

comparativ cu cele din cazul pro- -

cesului:
o Fixarea datei si a orei la care
are loc sedinta de mediere

este stabilita de parti impre-

una cu mediatorul, in functie
de agenda acestora si poate fi
reprogramata in cazul in care
partile solicita acest lucru; in
proces, termenele de judecata

sunt impuse de instanta. Se-
dinta de mediere nu este limi- :

tata in timp, medierea putand
sa se finalizeze dupa o singura
intalnire.

PRO MEDIATION ARGUMENTS

.............................

“The idea of justice is found in
both the individual and the organ-
ization of the city. Man should not
respond to injustice with another
injustice, nor to evil with evil, re-
gardless of other man is doing to
him”. Plato

artin Luther King said that
I\/l “people hate because they

fear each other, they fear
for not knowing each other, they
do not know each other because
they do not communicate”. The
most common cause that gener-
ates conflict is lack of communica-
tion or poor communication.

Here comes the crucial role of
the mediator - a third party, neu-
tral and impartial, who aims to
facilitate dialogue of parties, so
that they reach together a mutually
acceptable agreement, in order to

:end the conflict. Throughout medi-

o L g g = L T
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ation parties can communicate, un-
like a court trial, where communi-
cation does not exist, and atits end
communication disappears com-
pletely, being replaced by a state
of conflict even more pronounced.
Opposed to a court action, in me-
diation both sides will win.

Trials pending before the
courts are fueled by egos, are con-
tinuous sources of stress, disap-
pointment and imaginary fights
with an “enemy” that is more im-
aginary than real. Essential differ-
ence to mediation, during which
the parties communicate, is that
at the end of trial, communication
between parties disappears, be-
ing replaced by a state of conflict
even more pronounced, because,
unlike mediation, in courts there
are losers and winners. The me-

.............................

diator’s task is to identify expec-
tations of each party and try to
bring them to a convergent point
and discover the fears of the par-
ties, removing those unsubstanti-
ated by facilitating dialogue be-
tween them.

The mediator will conduct the
information session for free, as
a prior mandatory procedure
and only if the parties decide
they want to settle their conflict
through mediation the issue of a
fee comes to discussion, a fee that
will be divided equally between
the conflicting parties unless the
parties decide otherwise.

Mediation, being less formal
than the litigious methods, al-
lows parties in conflict to achieve
their interests, solutions are du-
rable, costs significantly lower
and procedure confidential. Be-
ing less formal than a litigation,
gy mediation is

2 gaining new
followers, as
the parties
achieve their
interests ac-
complishing
their  goals,
solutions
are sustaina-
ble, costs are
significantly
reduced and
the  proce-
dure is confi-
dential.

There are
| plenty  of
arguments
that can
make parties
choose medi-
ationasa first
attempt ~ to
resolve  their
differences.

The most convincing argu-
ments are:

o Time for resolution of conflict
through mediation, if the par-
ties really want this, is sig-
nificantly lower than conflict
resolution in court: a few days
compared to several months or
even years

o The parties may jointly choose
the mediator, which cannot
happen in court; selecting the
mediator gives the parties
greater confidence in getting
the desired result.

o The mediation takes place
quickly and easily.

Procedure details of mediation
are clearly advantageous when
compared to the court:

o date and time for mediation
session is determined by the
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o Solutia amiabila la care ajung
partile in urma medierii este
decisa de ele si este considera-
ta drept reciproc avantajoasa;
ea nu este impusa de mediator.

o - Mediatorul nu judeca partile
si nu da verdicte. Menirea lui
este sa faciliteze dialogul din-
fre parti in urma caruia acestea
sa genereze optiuni in vederea
solutionarii divergentelor exis-
tente. In cadrul unei actiuni in
instanta, solutia este impusa
partilor de catre judecator.

o In urma medierii, conflicte
existente intre parti se sting
si se creeaza conditiile pentru
preintampinarea aparitiei alto-
ra noi. Medierile se pot solda si
cu intelegeri partiale, situatie
in care este posibila, pentru
definitivarea solutionarii con-
flictului, programarea unei alte
sedinte de mediere la o data
ulterioara.

o Medierea se desfasoara intr-un
cadru privat si este confiden-
tiala, problemele partilor nu
ajung la cunostinta altor per-
soane, intrucat la sedinta de
mediere este permisa numai
prezenta partilor si a persoane-
lor agreate de acestea. In acest
caz stresul emotional ce apare
in orice situatie de conflict este
mult redus. Sedinta de judeca-
ta este publica.

» Medierea permite aborda-
rea conflictului in intregul sau pe
cand calea judiciara raspunde la
o singura intrebare care poate fi
doar partea vizibila a unui con-
flict.

» Din punct de vedere finan-
ciar, medierea este mai putin
costisitoare decat un proces in
instanta. La mediere se platesc
numai onorariul mediatorului si
eventualele cheltuieli efectuate
in interesul medierii si cu acordul
partilor, in schimb la judecata, se
platesc taxe de timbru judiciar si

cheltuieli de judecata.

» Apelarea la mediere nu anu- :

leaza accesul la justitia clasica.

Daca partile nu reusesc sa isi so-
lutioneze conflictul prin mediere, :

au posibilitatea de a se adresa
instantei de judecata, la fel cum
0 aveau si inainte de a apela la
mediere.

» Daca partile decid sa recur- :

ga la mediere dupa declansarea

actiunii civile in instanta:

® judecarea cauzei de catre
instanta va fi suspendata la
cererea partilor, in conditiile
prevazute de art. 242 alin. 1
pet. 1 din Codul de procedura

civila. Cursul termenului peri- :

marii este suspendat pe durata

desfasurarii procedurii de me- *

diere, dar nu mai mult de 3 luni

de la data semna-

rii contractului de

mediere .

Daca  conflictul
nu a fost solutionat
prin mediere, cere-
rea de repunere pe
rol este scutita de
taxa judiciara de
timbru. y
o In cazul in care | o

conflictul a fost

solutionat pe ca-
lea medierii, in-
stanta va pronunta, la cererea
partilor, o hotarare, potrivit
dispozitiilor art. 271 din Codul
de procedura civila; odata cu

pronuntarea hotararii, instan- :

ta va dispune, la cererea partii

interesate, restituirea taxei ju-

diciare de timbru platite pentru
investirea acesteia.
In concluzie,

Medierea este o cale de rezol- :

vare a conflictului pe cand solutia

judiciara ramane o cale de infrun-

tare. ]

TANASA GABRIEL GEORGE
Mediator autorizat

GHIDUL
MEDIATORULUI PROFESIONIST

.............................

.............................

MEDIEREA FACILITATIVA
TEHNICA ASCULTARII ACTIVE*
*Craiova, Editura Consensus, 2010, ISBN 978-973-88401-3-3
(partea a 6-a)

RECADRAREA

gandi Tnseamna a cadra, a

A conferi semnificatii. Dand
un nume la ceva, il identifi-

cdm, adica il punem Intr-un cadru.

Cand un nou nascut face acest lu-

mea - “jucdrie”, “cutu”, “mami”,
“tati”, “ochi”, “deget”. In acest fel

credm intelesurile care devin lu- :

mea in care trdim. Pe masurd ce

numim lucrurile, credm un voca- :

bular de termeni.

Acest lucru rdspunde la intre- :
barile fundamentale: “Ce este X?”, -
cru, el incepe si isi populeze lu-“La ce e bun X?”, “De unde vine X?” :
: “Mommy”, “Daddy”, “eyes”, “fin-

Schimbarea cadrului unei ex-
periente poate avea o influentd

parties together with the media-
tor, depending on their agenda
and may be rescheduled if the
parties request so, while in a
trial hearings are settled by the
court. Mediation session is not
limited in time, mediation can
finish after a single meeting.

® Amicable solution reached by
the parties in mediation is de-
cided by themselves and is con-
sidered mutually beneficial; it
is not imposed by the mediator.

o The mediator does not judge
the parties and gives no ver-
dicts. His mission is to facilitate
dialogue between the parties in
order to generate options for
solving the existing differences.
During a court action, the solu-
tion is imposed on the parties

by the judge.

° Following

mediation, conflicts

existing between the
parties are termi-
nated and there are
being created condi-
tions for preventing
the appearance of
new ones. Mediation
may result in a par-
tial agreement, and
in this case, to final-
ize the settlement of
the conflict, there is scheduled
another mediation session at a
later date.

o Mediation takes place in a pri-
vate environment and is confi-
dential. The parties’ problems
never risk being exposed to oth-
ers, because in the mediation
session only parties and people
approved by them are allowed.
In this case, the emotional stress
that occurs in any situation of
conflict is greatly reduced. The
court hearing is public.

» Mediation allows addressing
the conflict as a whole, while the
court responds to one question

that can only be the visible part of

the conflict.

» From a financial perspective,
mediation is less expensive than
a trial in court. Fees are paid only
to the mediator, plus any other ex-
penses incurred in the interest of
mediation and with the agreement
of the parties, unlike court, where
there are stamp and court costs.

» Turning to mediation does
not cancel access to classicjustice.
If the parties fail to settle their
conflict through mediation, they
still have the opportunity to ad-
dress the court, just as they had
before resorting to mediation.

» If the parties decide to resort
to mediation after the onset of
civil action in court:

o court proceedings will be sus-
pended at the request of the
parties, as provided by art. 242
paragraph. 1 point 1 of the Civil
Procedure Code. Hearings are
suspended during the duration
of the mediation process, but
no longer than 3 months after
the signing of the mediation
contract.

If the conflict was not resolved
by mediation, the request for re-
suming in court would be exempt-
ed from paying the stamp duty.

o If the conflict was settled by
mediation, the court will rule
on the request of the parties, a
decision according to Art. 271
of Civil Procedure Code; with
its ruling, the court will order,
at the request of the interested
party, reimbursement of judi-
cial stamp duties paid for its
investment.

Therefore,

Mediation is a way to resolve
the conflict, while the judicial so-
lutions remains a challenge way.

| |

TANASA GABRIEL GEORGE
Authorized Mediator

THE GUIDEBOOK
OF PROFESSIONAL MEDIATOR

.............................

.............................

FACILITATIVE MEDIATION
ACTIVE LISTENING TECHNIQUE*
*Craiova, Consensus Printing House, 2010, ISBN 978-973-88401-3-3
(part 6)

REFRAMING

o think is to frame, to give
T meaning. Giving a name to
something, we identify it,
i.e. we put it in a frame. When a
newborn does so, he begins to
populate his world - “toy”, “dog”,

ger”. In this way, we create the

meanings that hecome the world
we live in. While naming things,
we create a vocabulary of terms.

This answers to fundamental
questions: “What is X?”, “What
good is X?”, “Why is X coming
from?”

Changing the frame of an expe-
rience can have a major influence

17
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majora asupra felului in care per-
cepem, interpretdm si reactiondm
la acea experienta.

Dacd ni se pare ca avem o ord
la dispozitie ca s efectudm o anu-
mitd sarcind, faptul va avea ca re-
zultat o anumitd abordare, stare
emotionald si calitate a muncii.

Daca ni s-ar fi spus ca avem la
dispozitie o sdptamana pentru a
realiza aceeasi sarcind, rezulta-
tele - din punct de vedere emoti-
onal, dar si al calitatii - ar fi fost
diferite.

Acest simplu fapt ilustreazi fe-
lul Tn care o schimbare de cadru
(in acest caz, cadrul temporal)
poate avea un impact semnificativ
asupra alegerilor noastre.

Schimbarea cadrului de refe-
rintd poartd numele de recadrare.

Scopul recadrarii i
este de a ne ajuta si [
trdim actiunile noas- [
telor noastre, dintr-o
perspectivd  diferitd
(“cadru”) si, potenti-
resurse sau si avem e
mai multe optiuni de p—
aactiona.

tre, impactul credin-
al, sd avem mai multe £ K
Un exemplu, oferit

un pdrinte exasperat
de comportamentul
fiicei si-a adus fata -
pe care o considera
ca fiind extrem de
incapatanatd - la o
consultatie si i-a spus
terapeutului: ~ “Fata
nu mi mai ascultd
nici pe mine, nici pe
mama ei. De fiecare &
datd 1si exprimd o
parere personald, de
cele mai multe ori
diferitd de a noastrd”. Dupd ce
pdrintele a terminat de povestit
toate exemplele de ncapatanare
ale fetei, Erikson a spus: “Nu-i
asa cd e foarte bine sd stii cd ea va
putea sa stea pe propriile picioa-
re atunci cand va creste siva pleca
de acasi?”

Din exemplul de mai sus rezul-
ta ca recadrarea este modificarea
intelesului sau a valorii a ceva
prin modiﬁca;ea contextului sau
a descrierii. In consecintd, reca-
drarea este un instrument puter-
nic, mai ales ca vector al schim-
barii. Prin recadrare ne putem
schimba perceptiile, iar aceastd
schimbare ne va afecta - cu sigu-
rantd - actiunile.

Conceptul de recadrare a fost
lansat, asa cum am afirmat mai
sus, de cidtre Gregory Bateson.
Dar si-a atins “zilele de glorie” si i
s-a relevat adevarata valoare abia
atunci cand a fost dezvoltat in ca-
drul Programarii Neuro-Lingvisti-
ce (NLP).

NLP opereazd la mai multe
niveluri logice: ca o practica de
terapie sau auto-terapie si ca un
proces de modelare.
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PARAFRAZAREA

Parafrazarea reprezintd abili- :

tatea de a rdspunde la continutul
si la intelesul declaratiei verbale

a unei alte persoane. Prin para- :

frazare, ascultatorul clarifici cele
afirmate pentru acuratete si ii
comunicd celeilalte persoane ci
este auzitd.

on how we perceive, interpret perceptions and this change will -
and react to that experience. certainly - affect our actions.

If we think that we have one  Reframing  concept  was
hour available to perform a cer- launched, as I said above, by
tain task, this will lead to a par- Gregory Bateson. But it gained its
ticular approach, emotional state “glory days” and its true value was
and quality of work. revealed only when developed in

If we were told that we had one the Neuro-Linguistic Program-
week to accomplish the same ming (NLP).
task, the results - in terms of  NLP operates on several levels
emotions and quality - would be of logics: as a therapy or self-
different. therapy practice and as a mod-

This simple fact illustrates how eling process.

a change of frame (in this case
the time frame) may have a 51gn1f SELECTIVE BIBLIOGRAPHY:

icant impact on our choices. The 1. Bandler, Richard, Structure of
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~ the Transformation
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Utah: Real People
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spective (“frame”) and, poten-
tially, to have more resources or
more options to act.

An example offered by Milton
Erickson: a father exasperated by
his daughter’s behavior - whom
he considered to be extremely
stubborn - brought her to ther-
apy and told the therapist: “This
girl no longer obeys me, or her PARAPHRASING
mother. Each time she expresses ~ Paraphrasing is the abil-
a personal opinion, often differ- ity to respond to the content and
ent from ours”. After the father meaning of a verbal statement
finished giving examples of his provided by another person. By
daughter’s stubbornness, Erik- paraphrasing, the listener clari-
son said: “Isn’t it very good to fies statements in terms of ac-
know that she will be able to curacy and communicates to the
stand on her own when she grows other person that is being heard.
up and leaves home?” Using this technique, you can

The example above shows check whether the assumptions
that reframing is to change the you make about what you hear
meaning or value of something are consistent with what the other
by modifying its context or de- person intended to communicate
scription. Therefore, reframing to you. Your response expresses
is a powerful tool, especially as a interest in what is being said.
vehicle for change. By reframing ~ Paraphrasing has to do pri-
our perceptions we can change marily with the content communi-
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UNIUNEA CENTRELOR DE MEDIERE DIN ROMANIA (U.C.M.R.)

WORKSHOP ,,CARAVANA MEDIERII -
MEDIEREA APROAPE DE TINE!”
23 AUGUST 2012

..........................................................

11:00 - 17:00
Locatie: Kerkyra (Corfu City - Aghios Nikolaos Entrance - Falirak), Grecia

AGENDA
11:00 Inregistrarea participantilor
11:30 Bun-venit si introducere

o Mugur Bogdan Mitroi - presedinte al Uniunii Centrelor de Medie-
re din Romania, membru al Consiliului de Mediere din Romania; me- -

diator, avocat, formator in mediere, evaluator-examinator in mediere
o Joanna Anastassopoulou - presedinte a Centrul Elen de Mediere
si Arbitraj; avocat
11:45 Discutie: De ce mediere? Rolul mediatorului

o Aurora Cirlig - vicepresedinte a Colegiului Mediatorilor din Regi- :

unea de Nord-Est din Cluj; manager

0 Oana Visan — membru a Colegiului Mediatorilor dlIl Regiunea de_ :

Nord-Est din Cluj; consilier parlamentar .
o Evdokia Katechi - avocat in Baroul Corfu

12:15 Discutie: Medierea, instrument de management al dife- :

rentelor inter-culturale

® Rodica Cociu-Anghel - vicepresedinte a Centrul de Mediere Pra-

hova; economist, avocat
12:45 Coffee break
13:00 Discutie: Medierea on-line a disputelor
o Catherine Cotsaki - presedinte a Uniunii Elene a Mediatorilor
13:30 Discutie: Standarde in medierea disputelor transfrontaliere

o Marina Alexandru - presedinte a Centrului Mediatorilor Profesio-
nisti Baia-Mare; presedinte a Comisiei Consultative din cadrul Consi- -

liului de Mediere din Romania
14:00 Pauza de pranz

15:30 Discutie: Medierea pentru afaceri, instrument de mana- :

gement. Costurile medierii
o Madalina Calcan - Departament PR al UCMR, editor al revistei
profesionale “Medierea Tehnica si Arta”; avocat

o George Vodislav - vicepresedinte al asociatiei STARS; inginer; ma- -

nager

ditat CiArb
16:00 Discutie: Elemente procedurale cheie care fac medierea
atractiva pentru IMM-uri

® Lucian Enache - vicepresedinte UCMR, vicepresedinte al Centru- :
' lui de Mediere Constanta; avocat 16:30 Discutie: Informarea si acce-

sul la procedura medierii

® Mugur Bogdan Mitroi - presedinte al Uniunii Centrelor de Medie- :
re din Romania, membru al Consiliului de Mediere din Romania; me- -+

diator, avocat, formator in mediere, evaluator-examinator in mediere
o Anastasia Michailaki - avocat in Baroul Corfu / mediator acreditat
CEDR
17:00 Inchiderea lucrarilor

. s ot

® Spyros Dragomanovits - avocat in Baroul Corfu / mediator acre-

D dE -

EAAHNIKO KENTPO
ATAMEXOAABHXZHY & ATAITHZIAZ

HELLENIC MEDIATION&ARBITRATION CENTRE

WORKSHOP “MEDIATION CARAVAN -
MEDIATION CLOSE TO YOU!”
23 AUGUST 2012

..........................................................

11:00 - 17:00
Venue: Kerkyra (City of Corfu - Aghios Nikolaos Entrance - Faliraki),
Greece

DRAFT AGENDA

11:00 Registration of participants

11:30 Welcome and introduction

® Mugur Bogdan Mitroi - president of UCMR, member of The Ro-
manian Mediation Council; attorney, trainer in mediation, expert-
examiner

o [oanna Anastassopoulou - president of The Hellenic Mediation &

: Arbitration Center; attorney

11:45 Discussion: Why mediation? Role of the mediator
o Aurora Cirlig - vice-president of The College of Mediators for the
North-West Region of Cluj; entrepreneur e —
¢ Oana Visan - member of The College of Mediators for the North—
West Region of Cluj; chief of staff at Parliamentary cabinet
o Evdokia Katechi - lawyer in the Corfu Bar
12:15 Discussion: Mediation, tool of management of inter-cul-
tural differences ? 4
¢ Rodica Cociu-Anghel - vice-president of The Mediation Center Pra- A
hova; economist, attorney i
12:45 Coffee break ,
13:00 Discussion: On-line dispute resolution matters -
o Catherine Cotsaki - president of the Hellenic Union of Mediators
13:30 Discussion: Standards in mediation of cross-border disputes
® Marina Alexandru - president of The Center of Professional Me-
diators Baia-Mare, president of the Consultative Commission of The
Romanian Mediation Council
14:00 Lunch brealk
15:30 Discussion: Mediation for business, management tool.
Costs of mediation
o Madalina Calcan - PR Director of UCMR, editor at “Medierea
Tehnica si Arta” professional magazine; attorney
o George Vodislav - vice-president of STARS Association; engineer;
manager
o Spyros Dragomanovits - lawyer in the Corfu Bar / CiArb accredited
mediator
16:00 Discussion: Key procedural elements that make media-
tion attractive to SME’s
® Lucian Enache - vice-president of UCMR, vice-president of The
Mediation Centre of Constanta; attorney
16:30 Discussion: Information and access to mediation procedure
® Mugur Bogdan Mitroi - president of UCMR, member of The Roma-
nian Mediation Council; attorney, trainer in mediation, expert-examiner
o Anastasia Michailaki, lawyer in the Corfu Bar / CEDR accredited
mediator
17:00 End of workshop
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Cu ajutorul acestei tehnici, pu-
teti verifica dacd presupunerile
pe care le faceti cu privire la ceea
ce auziti sunt conforme cu ceea ce
aintentionat cealalta persoand sa
vd comunice. Rdspunsul vostru
exprimd interes fatd de ceea ce se
spune.

Parafrazarea are de-a face, in
primul rand, cu continutul co-
municat - fapte, informatii, idei,
opinii, sau circumstante care sunt
descrise de vorbitor.

Réaspunsul poate suna in felul
urmator:

“Te-am auzit spunand ca...”
“Din cate inteleg, spui cd... ”
“Vrei sd spui cd...”

Un exemplu de parafrazare
poate ardta dupa cum urmeaza:

SOTIA: “Astdzi, la birou, am
participat la cel mai interesant
curs de calificare la locul de mun-
cd. Vorbitorul a prezentat o me-
todd de selectare a solicitantilor
prin teste de personalitate, me-
toda care poate fi de o valoare in-
estimabild pentru mine. Ar putea
schimba tn mod drastic actualul
sistem de angajari al companiei.”

SOTUL: (folosind parafrazarea)
,Dacd am finteles bine, aceastd
noud metoda de testare ar putea
schimba actualul ritm de lucru
din biroul vostru. Asa este?”

Spre deosebire de ascultarea
activa, parafrazarea are de-a face
doar cu informatiile impartasite,
nu si cu simfdmintele.

Ascultatorul incearcd sa inte-
leagd informatiile si le trimite Tna-
poi, uneori sub forma de intreba-
re, pentru verificare.

Prin aceasta poti manifesta
interes fatd de ceea ce-ti este Tm-
partasit, evitind, in acelasi timp,
repetarea frazelor vorbitorului
asemenea unui papagal.

Interpretarea clard a mesaju-
lui transmis de cuvinte este im-
portantd In toate relatiile. Multe
neintelegeri, care fncep intr-un
mod nevinovat, ar putea fi evitate,
daca ascultitorul ar verifica ce a
inteles.

Nancy L. Van Pelt - Secretele
Comunicarii

REZUMATUL

Rolul rezumatului

Rezumatul este un instrument
esential in gestionarea procedurii
de mediere.

Procedura medierii este impu-
sd de mediator, iar pértile aderd
la aceasta datoritd stilului de re-
zumare a pozitiilor sau nevoilor
acestora intr-un mod optim de
transmitere a mesajului care se
rezuma.

Astfel, dacd rezumatul se va
formula in termeni pozitivi si
neutri, dar avand in vedere, prin
decriptarea mesajului, ca partea

sd rdspundd pozitiv la primirea
acestuia, mediatorul va asigura
pértilor calea de dezvoltare de noi
solutii prin conectarea acestora la
efectul procedurii medierii, acela
de generare de optiuni destinate
stingerii conflictului.

Procedura medierii se respectd
prin impunerea unei discipline a
discursului, acceptatd voluntar

de ambele parti, actori ai conflic-

tului.

Tonul neutru in care se ver- .

balizeaza rezumatul, dublat de

celelalte elemente ale comunica-

rii, paraverbalul si non verbalul,

impun o conduitd strictd de expri-

mare a partilor, care se realizeazd

prin mimetism si asigurd confor- :
tul necesar unei desfasurari opti- -

me a procedurii.
Rezumatul este, de asemenea,

un element de coordonare a par- :

tilor ctre un punct acceptat.

Prin rezumat, mediatorul soli- :

citd prtilor sa inteleagd miscarea
consecventd a acestora cdtre o
solutie comund bazata pe nevoi si
interese.

Rezumatul parcurge o traiecto-

rie ascendentd, de la simplu spre

complex, de la enuntarea poziti- :

ilor initiale bazate pe dorinte, la
expunerea nevoilor si intereselor.
Rezumatul clarificd pozitiile

initiale, starea de fapt percepu- -

ta de parti, dar si pozitiile finale,
starea de faptidentificatd de parti
in timpul procedurii medierii.

Rezumatul reprezintd un in- :
strument de clarificare a priori- -

tétilor.

Rezumatul, prin repetarea ele-

mentelor comunicate de parti si
prin aranjarea acestora de catre
mediator, raportat la modul de

reactie al pdrtilor, prezintd me- :

diatorului ierarhia pe care o au
partile in realizarea cu prioritate

a solicitarilor, omisiunea intenti- :

onatd a parte din cereri devenind
un instrument eficient pentru
mediator In a realiza ce si cat isi
doreste o parte si de ce are nevoie
acea parte.

Rezumatul constituie si izvorul
ofertei.

Rezumatul este formulat astfel
incat partea care il asculta si-l
accepte si sd-l confirme ca fiind
expus chiar de aceasta.

Rezumatul devine ofertd in mo- :

mentul in care este transmis cdtre

cealaltd parte, acesta pierzandu- *
si caracteristica initiald , prioriti- :

zarea solicitarilor fiind modificata
prin rearanjarea acestora astfel
incat sa existe o succesiune de
concesii si solicitdri.

Rezumarea capaciteazd pértile,
mentindndu-le permanent atentia.

Pe principiul reciprocitatii,
daca rezumatul este formulat in
consens cu expunerea pdrtilor,
presupune o ascultare activd a

cated - facts, information, ideas,
opinions, or circumstances which
are described by the speaker.

The answer may sound some-
thing like:

“I'heard you saying that...”

“As far as [ understand, you are
saying that...”

“You want to say that...”

An example of paraphrasing
looks as follows:

WIFE: “Today, at the office, I
attended the most interesting
training-on-the-job course. The
speaker presented a method
for selecting applicants through
personality tests, a method that
can be invaluable to me. It could
drastically change the current
system of employment in the
company”.

HUSBAND: (using paraphras-
ing) “If I understand correctly,
this new testing method could
change the current pace of work
in your office. Am I right?

Unlike active listening, para-
phrasing is dealing only with
shared information, not with
feelings.

The listener tries to under-
stand the information and sends
it back, sometimes as a question,
for verification.

By this, you show interest to
whatever is shared with you,
avoiding at the same time repeat-
ing like a parrot the speaker’s
sentences.

Clear interpretation of the
message conveyed by words is
important in all relationships.
Many misunderstandings, which
start in an innocent way, could
be avoided if the listener would
check what he/she has under-
stood.

Nancy L. Van Pelt - Secrets of
Communications

SUMMARY

Role of summary

Summary is an essential tool
in managing the mediation pro-
cess.

Mediation procedure is im-
posed by the mediator, and the
parties adhere to it because of
style in summarizing their posi-
tions and needs in an optimal
way as to deliver the message
that is summarized.

Thus, if the summary is con-
ducted in positive and neutral
terms, but also considering that
the receiving side responds
positively to it after decrypting
the message, the mediator will
ensure the parties the way to
develop new solutions by linking
them to the effect of mediation
procedure, that is the generation
of options for conflict settlement.

Mediation procedure is met
by imposing a discipline of dis-

course, voluntarily accepted by
both sides, actors of the conflict.

A neutral tone that verbalizes
the summary, coupled with other
elements of communication, par-
averbal and non-verbal speech,
impose a strict behavior in par-
ties’ speech, being achieved
through mimicry and ensuring
the necessary comfort for a prop-
er functioning of the procedure.

Summary is also an element of
parties’ coordination towards an
agreed point.

Through summary, the me-
diator asks the parties to under-
stand their consistent movement
towards a joint solution based on
needs and interests.

Summary goes on an upward
trend, from simple to complex,
from stating the initial positions
based on desires, to exposing
needs and interests.

Summary clarifies original
positions, the state of facts per-
ceived by the parties, but also the
end positions, the facts identified
by the parties during the media-
tion process.

Summary is a tool for clarifica-
tion of priorities.

Summary, by repeating the
information provided by parties
and by arranging these pieces
of information by the mediator,
in relation to the reaction of the
parties, shows the mediator what
is the hierarchy parties use to
achieve their claims, intentional
omission of certain requests be-
coming an effective tool for me-
diator to realize what and how
much a party wants and what that
party needs.

Summary is also the source of
offer.

Summary is formulated so that
the party who listens accepts it
and confirms it as being told pre-
cisely by that party.

Summary becomes an offer the
moment it is sent to the other par-
ty, losing its original characteris-
tic, the prioritization of requests
being changed by rearranging
them so that there is a series of
concessions and demands.

Summarization enables the
parties, permanently making
them attentive.

According to principle of reci-
procity, if the summary is made
in line with the exposure of the
parties, this entails an active lis-
tening from the mediator, asking
the parties to provide the same
way of listening.

Structure of summary

It includes the aspects that are
not challenged and the issues to
be clarified.

Summary will be made with
the consent of the parties, asking
them to confirm that it is consist-
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mediatorului, solicitind din par-
te acestora aceeasi manierd de
ascultare.

Structura rezumatului

Cuprinde aspectele care nu
sunt contestate si aspectele care
urmeazd a fi clarificate.

Rezumatul se formuleazi cu
acceptul partilor si solicitindu-
se confirmarea acestora cd este
conform cu cele relatate, avnd
si rolul de a clarifica zonele de ac-
ceptare sau consens, cat si cele de
dezaprobare sau dezacord.

Acesta cuprinde sursa argu-
mentatiei partilor.

Atat dorintele, cat si nevoile _
pértilor sunt argumentate, izvo- &

rul argumentelor fiind identificat
in cele trei categorii de surse:
ethos, pathos, logos.

Rezumatul, atdt cel formulat
separat pentru fiecare parte, cit
si cel comun, reprezintd forma

incipientd a acordului de medi- :
ere, in continutul acestuia rega- :
sindu-se foarte multe elemente, :

constructii sintactice care au fost

formulate de mediator prin rezu- *

mare.
Rezumatul

rarhizarea eventualelor clauze

contractuale care sunt stipulate, :
valorificind punctele de conver- -

gentd si atenueaza efectul punitiv
al acestora.

Prin rezumat, mediatorul fn- e

cearcd schimbarea perceptiei par-
tilor prin substituirea surselor de
argumentatie sau prin compara-
rea acestora.

Cuprinde justificérile actiunilor
mediatorului.

Rezumatul pregiteste etapele
procedurale ale medierii, me-

diatorul justificAind atitudinea [

prin chiar formularea acestuia,
argumentand scopul sesiunilor
separate sau sesiunii comune
intermendiare, de clarificare sau
sesiunii comune finale, momen-
tul in care rezumatul devine sursa
acordului de mediere.

Cuprinde sarcinile care sunt
preluate de parti.

Fiecare solicitare a mediatoru-
lui indreptata catre parti va fi jus-
tificata si dublaté de o sarcind pe
care va trebui sd o indeplineasc
partea careia i se adreseaza.

Sarcina are rolul de a tine par-
tea conectatd la procedura medi-
erii tn timpul sesiunilor separate,
iar aceasta se formuleazd in ca-
drul rezumatului care pregéteste
intrarea in sesiunile separate.

Scopul rezumatului

Prezintd progresul pértilor in
stingerea disputei.

Rezumatul este tehnica prin
care partea verificd mesajul care
a ajuns la mediator, verifica daca
acest mesaj a fost decodificat de
cdtre mediator si interpretat de
acesta in sensul dorit.

Rezumatul asigurd mediato-
rului controlul reactiilor partilor
prin analizarea feed-back-ului,
asigurd parghiile de facilitare a
comunicarii dintre parti prin re-
formularea termenilor ultimativi.
Prin rezumat se gestioneazd si
se rationalizeazd cererile pértilor,
prin rezumat se dezvolta toate ce-
lelalte tehnici de comunicare.

Rezumatul capaciteazd atentia
partilor si identifica eventualele
sarcini pe care partile sa le ac-
cepte.

Contureaza acordul de mediere.

structureaza  vii- -
torul acord de mediere prin ie- -

ent with those reported, also with
the role to clarify both the areas
of acceptance or consensus, and
the disapproval or disagreement.

This includes the source of the
parties’ argumentation.

Both desires and needs of the
parties are motivated, the source
of arguments being identified in
three categories: ethos, pathos,
logos.

By summary, the mediator
tries to change the parties’ per-
ception, substituting sources of
argumentation and comparing
them.

terpreted in the desired direction.

Summary provides the me-
diator with the control on parties’
reactions by analyzing feed-back,
providing the means to facilitate
communication between them
by rephrasing the ultimatum
terms. Through summary, the
demands of parties are managed
and streamlined, and all other
communication techniques are
developed.

Summary enables the parties’
attention and identifies the tasks
the parties would be likely to ac-
cept.

Caravana Medierii - Buzau | iulie 2012

OFERTA
Rolul ofertei

Comunicarea cdtre partea cd- :

reia i se transmite a solicitdrilor

initiale si a concesiilor succesive, :
dar si a zonelor de acceptare re- -

ciprocd.

Deblocarea comunicirii si de- :

pasirea momentelor de relativa
pozitionare a partilor pe locuri
fixe

rul concesiilor viitoare, identificd

si dezvolta alte zone de solutio- :

nare a disputei prin valorificarea

elementelor pozitive si ale con- :
structiilor argumentate pe justifi- :

cari percepute de parti.

Structura ofertei

Oferta se transmite ntr-un
mod acceptat optim de partea
care o receptioneazd, si anume
suceesiv
cesii sau veste bund/ veste mai
putin bund/ veste buna.

Mediatorul are in vedere ca

oferta trebuie construitd din re- :

structurarea rezumatului si, daca
acesta a fost formulat initial sé fie

acceptat de partea cdreia i se re- :
zumd, In momentul metamorfoza- :

rii in ofertd, acesta isi pierde rolul

Modul de formulare si prezen- :
tare a ofertei constituie catalizato- -

concesii/solicitdri/con- -

Itincludes explanations for the
mediator’s actions.

Summary prepares the pro-
cedural stages of mediation, the
mediator justifying attitude by its
very expression, arguing the pur-
pose of separate sessions or joint
intermediary session, for clarifi-
cation or final joint session, when
the summary becomes the source
of the mediation agreement.

It includes the tasks that are
taken over by the parties.

Each request of the mediator
directed towards the parties will
be justified and backed by a task
that will have to be fulfilled by
the party to which it is being ad-
dressed.

The task’s role is to keep the
party connected to the mediation
procedure in separate sessions,
and this is formulated in the
summary that prepares the entry
into separate sessions.

Purpose of summary

It shows the progress gained by
the parties in settling the dispute.

Summary is the technique by
which the party verifies that the
message reached the mediator,
checks that this message was
decoded by the mediator and in-

It shapes up the mediation
agreement.

Summary, both the one for-
mulated separately for each side,
and the common one, represents
an early form of the mediation
agreement, its content including
numerous items, syntactic con-
structions which were formulated
by the mediator by summarizing.

Summary structures the future
mediation agreement by hier-
archizing any contractual terms
that are stipulated, valorizing the
points of convergence and reduc-
ing their punitive effect.

OFFER

Role of offer

Communication to the side
which receives initial requests
and subsequent concessions,
and areas of mutual acceptance.

Unlocking communication and
overcoming moments of relative
positioning of parts on fixed sites.

Wording and presentation of
the offer represent further con-
cessions catalyst, identify and
develop other areas to resolve
the dispute by making elements
positive and building justifica-
tions perceived by the parties.
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prioritizdrii solicitdrilor, oferta fi-
ind formulatd pentru a fi accepta-
ta de partea cdreia i se transmite.

Oferta va fi amplificatd prin
maniera de formulare prezentatd
anterior, mediatorul aplicAnd me-
toda veste buna/ veste mai putin
buna/ veste buna (vh/vr/vb).

Scopul ofertei

Scopul ofertei este motivarea
pértilor in a accepta o solutie de
rezolvare a disputei.

Fard ofertd nu exista intelegere,
lipsa conventiei duce la mentine-
rea relatiilor conflictuale.

Existenta ofertei nu presupu-
ne stingerea acestora, dar oferta
este rezultatul progresului parti-
lor spre o viitoare disipare a ten-
stunilor create de existenta lipsei
de comunicare.

Oferta reprezintd supapa prin
care este evacuatd presiunea acu-
mulatd prin obturarea canalelor
de comunicare actiondnd ca un
regulator de presiune care se afla
in posesia mediatorului.

Motivarea pdrtilor In a face
concesii reciproce.

Mediatorul este dator si adau-
ge valoare solicitarilor care sunt
vehiculate la masa medierii si
pentru a realiza acest lucru fo-
loseste tehnica concesiilor reci-
proce accentuand renuniarile
convenite si evalueaza prin ar-
gumentele pdrtilor punctele de
convergenta stabilind acordurile
comune partiale care s-au realizat
in procedura medierii.

Scopul ofertei il reprezinta mo-
tivarea pdrtilor in a genera noi
solutii de stingere a conflictului.

Nu intotdeuna oferta cuprin-
de 1n continutul s&u incarcatura
emotionald a celor comunicate de
pérti, iar mediatorul este dator sd
filtreze atitudinile care pot bloca
comunicarea, prin transmiterea
cererilor n varianta pozitiv/nega-
tiv/pozitiv, aplicAnd tehnica refor-
muldrii si a prioritizdrii, tehnici
folosite la momentul construirii
rezumatului.

Prin  evidentierea  concesii-
lor reciproce si prin adiugarea
unor elemente care au rezultat
din prioritizara
rezumatului ca
fiind mai putin
importante dar
nu neglijabile,
genereazd  la
nivelul partilor |
viitoare  zone
de identificare
a solutiilor de
compromis.

O  concesie
poate fi facuta
conditionat de
addugarea la
oferta expusd a
unor  solicitari
care au fost

enuntate pe parcursul procedurii, :

dar neglijate ulterior de parti ca
fiind mai putin importante.

Este momentul prielnic pentru
mediator de a apela la generarea
de variante de solutionare prin
brainstorming.

Existd patru reguli in brainstor-

ming, menite s reducd inhibitiile

care apar in grupuri si prin ur- :

mare sd stimuleze generarea de
noi idei. Rezultatul asteptat este
o sinergie dinamicd, care va mari
in mod semnificativ creativitatea
grupului.

® Tocalizarea pe cantitate. Ideea

este ca din cantitate poate re-

zulta calitate, aceastd reguld
favorizeaza
vergentd, cdci, dacd ar creste
numdrul de idei, ar creste si

probabilitatea unei solutii efi- :
ciente pentru problema exis- :

tenta.

® Fird critici. Critica Tn aceasta
etapd este descurajata, in loc sd
se gandeascd la ce ar fi rdu la

aceea idee, partile sunt incura- :

jate sd se gandeasca la idei cat
mai neobisnuite si se creeazd o
atmosferd constructiva.

o Ideile triznite sunt binevenite.
Pentru a se obtine o lista buna

si lungd de idei, ideile neobis-

nuite sunt hinevenite intrucat
ele ar putea inspira solutii mai
bune decét ideile obisnuite, de

asemenea ele pot crea noi per- :
spective sau diminua prejude- :

catile.

® Combind si imbunatateste idei- :

le. Ideile bune pot fi combinate
pentru a obtine o idee foarte
bund, dupd cum sugereazi si

sloganul ,1+1=3". Aceastd abor- *

dare conduce la idei mai bune

si complete decat lucrul indivi- :

dual si se crede cd stimularea
ideilor se face prin asociere. m

—continuarea in numarul
urmator—

MUGUR MITROI -
Presedinte UCMR,
membru al Consiliului
de Mediere din Romania

creativitatea  di- :

Structure of offer

The offer is transmitted in an
acceptable manner to the receiv-
ing party, namely successive con-
cessions / requests / concessions
or good news / less good news /
good news.

The mediator needs to bear
in mind that the offer must be
built from the restructuring of
the summary and, if it was made
originally in a way to be accepted,
when transforming into an offer,
it loses its role of prioritizing re-
quests, the offer being made to
be accepted by the party to which
it is transmitted.

The offer will be enhanced by
the formulation presented above,
the mediator using the method
good news / less good news /
good news.

Purpose of offer

The purpose of the offer is to
motivate the parties in accepting
a solution to resolve the dispute.

Without offer there is no agree-
ment, no convention preserves
conflict relations.

The existence of offer does not
mean these conflict relations are
settled, but the offer is in fact the
progress of parties towards a fu-
ture dissipation of tensions creat-
ed by the lack of communication.

Offer is the valve for evacuat-
ing pressure cumulated by filling
in the channels of communica-
tion, acting as a pressure regula-
tor that the mediator possesses.

Motivating parties to make mu-
tual concessions.

The mediator is bound to add
value to the requests that are
transmitted at the mediation table
and to do this, the mediator uses
the technique of mutual conces-
sions emphasizing the agreed giv-
ing-ups and evaluating the points
of convergence through the par-
ties” arguments, setting partial
agreements that were achieved in
mediation proceedings.

The purpose of the offer is to
motivate parties in generating
new solutions to settle the con-
flict. The offer’s content does not

always includes the emotional
charge of facts communicated to
the parties and the mediator is
supposed to filter the attitudes
that can block communication by
sending requests in the variant
positive / negative / positive, ap-
plying the techniques of rephras-
ing and prioritization, techniques
used when constructing the sum-
mary.

By highlighting mutual conces-
sions and by adding some elements
resulted from prioritizing summary
as being less important but not
negligible, the mediator generates
future areas to identify compro-
mise solutions at parties’ level.

A concession may be made
conditional on the addition to
the offer displayed of some re-
quests that were stressed during
the procedure, but subsequently
neglected by the parties as being
less important.

It is the perfect time for the
mediator to use the generation
of resolution options through
brainstorming.

There are four rules in brain-
storming, meant to reduce inhi-
bitions that occur in groups and
therefore stimulate the genera-
tion of new ideas. The expected
result is a dynamic synergy that
will significantly increase the
creativity of the group.
® Focus on quantity. The idea

is that quantity may result in

quality, this rule stimulating
divergent creativity, because if
the number of ideas were to in-
crease, there would also incre-
ase the likelihood of efficient
solutions for existing problem.
® No criticism. Criticism at this
stage is discouraged, instead
of thinking what is wrong with
that idea, parties are encoura-
ged to think of most unusual
ideas, thus a constructive at-
mosphere is created.
o Crazy ideas are welcomed. To
obtain a good and long list of
ideas, unusual ideas are wel-
comed as they could inspire
better solutions than regular
ideas, or they can create new
opportunities or minimize bias.
Combine and improve ideas.
Good ideas can be combined
to obtain a very good idea, as
suggested by the slogan “1
+1 = 3”. This approach leads
to better and complete ideas
than individual work and is be-
lieved that stimulation of ideas
is done by association.

—to be continued—

MUGUR MITROI

President of UCMR,

member in the Mediation Council
of Romania
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MEDIEREA IN CAUZELE PENALE
UTIL PENTRU MEDIATORI

PRELIMINARII
Odatd cu adoptarea legii
privind modificarea legii nr.

192/2006 a medierii, se introdu-
ce, ca principiu pentru un numar
de tipuri de cauze, obligativitatea
participarii la sedinta de infor-
mare privind avantajele medierii.
Printre aceste tipuri de cauze se
afld si infractiunile pentru care
actiunea penald se pune in mis-
care la plangerea prealabild si
impacarea partilor inldturd ris-
punderea penald.

Formularea legii este urmditoa-
rea: In litigiile ce pot face, po-
trivit legii, obiect al medierii
sau al altei forme alternative
de solutionare a conflictelor,
pdrtile i / sau partea intere-
sata, dupd caz, sunt tinute sd
Jaca dovada ed au participat
la sedinta de informare cu
privire la avantajele medierii,
in urmdtoarele materii: g) in
cazul infracfiunilor pentru
care acfiunea penald se pune
in miscare la plangerea prea-
labild a persoanei vitdamate si
impdcarea partilor inldatura
raspunderea penald, dupa
Jormularea plangerii, daca
Saptuitorul este cunoscut sau a
Jost identificat, cu conditia ca
victima sd isi exprime consim-
tamdntul de a participa la se-
dinta de informare impreund

cu faptuitorul.

Conditionarea pe care legea o
impune este unicd, si logicd, din
perspectiva situatiei speciale in

care partile se afla dupa savarsi- :

rea unei infractiuni. Vom prezenta
mai jos infractiunile si conditiile
procedurale care se aplicd unei
astfel de medieri, insd Tnainte sd

prezentdm ratiunea reglementa- :

rii legale.

Pe de o parte, alegerea infracti- :

unilor s-a facut tinandu-se seama
de principiul oficialitatii, potrivit

cdruia infractiunea odata sdvar- .

sitd, urmadrirea penald si toate
actele ministerului public se pun
in miscare din oficiu, adica fara

necesitatea implicarii partii vita- :

mate. De la acest principiu, existd

exceptii, atunci cand, de exemplu, :

plangerea prealabild a persoanei

vitdmate este introdusi ca o con- *
ditie de procedibilitate. Mentio- :

nam cd plangerea prealabila este

diferitd de plangere, ca act de se- :
sizare a organului de urmarire pe- :

nald, are conditii mai multe si mai
complexe, si o semnificatie mai

importantd. De asemenea, in ca- :

zul unor infractiuni, formularea

plangerii prealabile elimind pie-

dica la procedibilitate si actiunea
penald revine la caracterul sdu
oficial, actiunea penald nefiind in
principiu disponibild. Si la acest

principiu existd o exceptie, in ca- :

MEDIATION IN PENAL CAUSES
USEFUL FOR MEDIATORS

PREAMBLE

With the adoption of the
amendment of Law no. 192/2006
of mediation, it is introduced as
a principle for a number of types
of cases, mandatory participation
in a briefing meeting regarding
the advantages of mediation. Be-
tween these types of cases there
are criminal offenses for which
criminal proceedings shall be
initiated with the prior complaint
and the reconciliation of the par-
ties removes criminal liability.

The exact words of the law are
as follows: In disputes that can,
by law, be the subject of media-
tion or other alternative forms
of dispute resolution, parties
and / or interested party, as
appropriate, are required to
prove that they attended the
briefing meeting regarding
the benefits of mediation, on
the following subjects: g) the
offenses for which criminal
proceedings are initiated on
the prior complaint of the vic-
tim and the reconciliation of
the parties removes the penal
charges, after formulating the
complaint, if the perpetrator
is known or has been identi-

fied, provided that the victim

agrees to participate to the
briefing meeting together with
the offender.

The conditioning that the law
requires is unique, and logical,
in terms of the special situations
where parties are placed after
committing a crime. We will pre-
sent below the offenses and pro-
cedural requirements applicable
to such mediation, but before we
shall present the legal reason for
the settlement.

On one hand, the choosing of
the crimes was made by taking
into account the principle of for-
mality, according to which once
the offense was committed, pros-
ecution and acts of the public
prosecutor shall be started , e.g.
without the need to involve the
victim. From this principle, there
are exceptions when, for example,
the prior complaint of the injured
person is introduced as a proce-
dural condition. We note that the
prior complaint is different from
the complaint as a notification of
the criminal investigation body, it
has more conditions and they are
more complex, and have a more
important significance.

Also, for some crimes, the for-
mulation of the prior complaint
removes the procedural obstacle
and the prosecution returns to
its official character, the prosecu-
tion not being, in principle, avail-
able. And this principle has an
exception too, for crimes where
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zul infractiunilor unde impécarea
pértilor inlaturd raspunderea pe-
nala. Numai cand ambele conditii
sunt indeplinite este posibild o
mediere atat pe latura civild, cét
si cea penald a actiunii, deoarece
numai in atare conditii partile pot
negocia util cu privire la toate
efectele savarsirii infractiunii.

Ce infractiuni sunt cuprinse in
aceastd prevedere?

Tinand cont cd Noul Cod Penal
este Tnca in asteptare, cu privire
la intrarea lui tn vigoare, ne vom
referi la actualul Cod Penal, in for-
ma sa la zi. El prevede urmatoare-
le infractiuni unde actiunea pena-
14 se pune in miscare la plangerea
prealabild, iar impécarea partilor
inlatura raspunderea penala:

1. Lovirea sau alte violente (art.
180 CPen);

2. Vatdmarea corporald (art. 181
CPen);

3. Vatdmarea corporala din culpa
in varianta simpla si in varian-
ta in care vatdmarea corporald
simpla este urmarea nerespec-
tarii dispozitiilor legale sau a
mésurilor de prevedere pentru
exercitiul unei profesii sau me-
serii, ori pentru indeplinirea
unei anume activitati (art. 184
alin. (1), (3) si (5));

4. Violarea de domiciliu in vari-
anta simpla (art. 192 CPen);

5. Amenintarea (art. 193 CPen);

6. Violarea secretului corespon-
dentei (art. 195 CPen);

7. Divulgarea secretului profesi-
onal (art. 196 CPen);

8. Insulta (art. 205 CPen);

9. Calomnia (art. 206 Cpen)
(Mentionez cd pentru ambele
infractiuni eu sustin aplica-
rea deplind a Deciziei Curtii
Constitutionale potrivit cdreia
incriminarea lor este incd in
vigoare)

10. Furtul savarsit intre soti ori
rude apropiate, sau de citre un
minor in paguba tutorelui sau,
ori de cétre cel care locuieste
fmpreund cu persoana vatdma-
ta sau este gazduit de aceasta
(art. 210 CPen);

11. Abuzul de incredere, dacd bu-
nul este proprietate privata (art.
213 alin. (2) CPen);

12. Distrugerea, cand bunul este
proprietate privatd (art. 217
alin. (6) CPen);

13. Abandonul de familie (art.
305 CPen);

14. Nerespectarea masurilor pri-
vind incredintarea minorului
(art. 307 CPen);

15. Tulburarea folosintei locuin-
tei (art. 320 CPen).

Mentiondm cd dacd infractiu-
nea are caracter flagrant, organul
de urmérire penald este obligat
sd constate sdvarsirea acesteia,
chiar in lipsa plangerii prealabile,
persoana vatdmata fiind intreba-

ta ulterior daca face sau nu aceas- :

ta plangere (art. 280 CProcCiv).

Dupd cum se observd, infrac- :

tiunile se referd la fundamentele
relatiilor interumane: integritatea

fizicd si psihicd, integritatea do- :

miciliului, increderea si relatiile
de familie. Ca atare, medierile din

aceste domenii sunt foarte capabi- :
le de a fiincircate de emotie, de re- -

actii dure si de resentimente, rolul
mediatorului fiind crucial dar greu.

Cand este obligatorie partici- :
parea la sedinta de informare pri- -

vind medierea?
Existd urmatoarele
care trebuie tndeplinite cumulativ:

1. Si fie vorba despre o infractiu-

ne dintre cele ardtate mai sus;

2. Sa se fi formulat plangerea pre- :

alabila;
3. S4 fie cunoscut sau identificat
faptuitorul;

4. Victima sa-si exprime consimta- :

mantul de a participa la sedinta

de informare fmpreund cu fap- :

tuitorul.

Conditiile sunt logice, tinand
cont cd, dacd nu existd plangere
prealabild, nu se poate pune in
miscare actiunea penald, deci nu
existd o ,cauzd” de rezolvat; dacd
nu existd faptuitor cunoscut sau
identificat, nu ai cu cine s intri in
mediere; si dacd victima nu si-ar

exprima consimtimantul ar fi ne- *

gat dreptul sau la viata privatd si

la respectarea durerii psihice pro- -

duse de infractiune, prin evitarea

contactului cu faptuitorul.
Trebuie mentionat cd aceastd

ultimd conditie nu impiedicd o

mediere ulterioard. De exemplu, :
in instantd, dupd ce actiunea pe- :
nald este in miscare, victima poa- -

te s ajungd la un dialog civilizat

cu faptuitorul (de exemplu, aces- :

ta isi recunoaste fapta), situatie

in care partile se pot adresa me- :

dierii in timpul procesului penal.
Ce trebuie sd stie mediatorul
referitor la procedura plangerii
prealabile si la impacare?
Sediul materiei se afla in art.
131 si 132 CPen si art. 279-286
CProcPen. Plangerea prealabild

se adreseazd de persoana vi- :

tdmatd organului de cercetare

penald sau procurorului. A se ve- :
dea notele de mai sus privind in- :

fractiunile flagrante. Ea produce
efectul sdu special numai pentru

infractiunile previzute —expres, :
pentru cele la care actiunea pe- :
nald se pune in miscare din oficiu, :

ea neputdnd constitui o piedicd
de procedibilitate.

Plangerea prealabild trebuie
sd cuprinda 1) descrierea faptei;
2) indicarea autorului; 3) ardtarea
mijloacelor de proba; 4) indicarea
adresei partilor si a martorilor; 5)

precizarea daca persoana vatd- :

matd se constituie parte civild; si

6) (daca este cazul) indicarea per-

conditii, :

the criminal liability is removed
through the reconciliation of the
parties. Only when both condi-
tions are met a mediation is pos-
sible both in the civil and the
criminal action, because only in
such circumstances the parties
may negotiate regarding all the
effects of the crime.

What offenses are covered by
this provision?

Given the fact that the new
Penal Code is still pending, on
its entry into force, we will refer
to the current Penal Code, in its
current form. It provides the fol-
lowing offenses where criminal
proceedings shall be initiated at
the prior complaint and that rec-
onciliation removes the criminal
liability:

1. Hitting or other violence (art.

180 Penal Code);

2. Injury (Article 181 Penal Code);
3. Negligent injury in the sim-
ple version and the version in
which the injury is the result
of failure to comply with legal
or precautionary measures for

exercising a profession or a job,*

or for performing a particular
activity (art. 184 paragraph (1),
(3) and (5));

4. Trespassing in the simple ver-

sion (art. 192 Penal Code);

. Threat (Art. 193 Penal Code);

6. Violation of secrecy of cor-
respondence (art. 195 Penal
Code);

7. Disclosure of professional se-
crecy (Article 196 Penal Code);

8. Insult (Article 205 Penal Code);

9. Defamation (Art. 206 Penal
Code) (I mention that T support
full implementation of the Con-
stitutional Court’s decision that
their criminalization is still in
force, for both crimes)

10. Theft from spouse or close
relative, or made by a minor in
the loss of his guardian, or by
one who lives with the person
injured or is hosted by it (art.
210 Penal Code);

11. Breach of trust, if the good
is a private property (Art. 213
paragraph. (2) Penal Code);

12. Destruction, when the good
is private property (Article 217
paragraph. (6) Penal Code);

13. Family abandonment
305 Penal Code);

14. Failure to respect the child
custody provisions (art. 307 Pe-
nal Code);

15. Disturbing the use of home
(art. 320 Penal Code).

We note that if the offense has

a flagrant character, the pros-

ecution is required to note it even

without the prior complaint, and
the injured person shall be asked
after that whether or not he/she
wants to file the complaint (Article
280 CProcCiv).

wl

(Art.

As shown, the offenses relate to
the fundamentals of human rela-
tionships: physical and mental in-
tegrity, the integrity of the home,
trust and family relationships. As
such, mediation of these areas is
very capable of being loaded with
emotion, with harsh reactions
and resentment and the media-
tor’s role is crucial but difficult.

When is participation in brief-
ing meeting on mediation manda-
tory?

There are following require-
ments to be met at once:

1. To be an infringement of the
ones presented above;

1. The prior complaint has to be
filed;

1. The offender has to be known
or identified;

1. The victim has to express their
consent to participate in the
briefing meeting with the per-
petrator.

The conditions are logical,
given that, unless there is a prior
complaint, no prosecution can
take any action, so there is no

‘cause” to be solved; if there is

no known or identified offender,
you don’t have someone to go to
mediation with; and if the victim
would not express consent his/
hers right to a private life and to
the respect for the mental grief
caused by the crime would be de-
nied, by not being able to avoid
contact with the perpetrator.

Note that this last condition
does not preclude a subsequent
mediation. For example, in court,
after the prosecution started its
actions, the victim can reach a civ-
ilized dialogue with the offender
(for example, the offender recog-
nizes the deed), situation in which
parties may go to mediation dur-
ing the trial.

What should a mediator know
about the procedure of prior com-
plaint and reconciliation?

The material is in Articles 131
and 132 of the Penal Code and
Articles 279-286 Penal Procedural
Code. The complaint is addressed
by the injured person to the
criminal investigation body or
prosecution. See previous notes
regarding flagrant crime. It pro-
duces its effect only for offenses
expressly provided, for those in
which the criminal proceedings
shall be initiated ex officio and it
cannot be a procedural barrier

The prior complaint must
include 1) description of the of-
fense, 2) mention of the author, 3)
showing evidence, 4) indicating
the addresses of the parties and
of the witnesses; 5) indication of
whether the injured party is a
civil part, and 6) (if applicable)
indicating the civilly responsible
person (e.g. employer).
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soanei responsabile civilmente
(de exemplu, angajatorul).

Punctul 5 este deosebit de im-
portant, deoarece in functie de
asta mediatorul stie dacd se poate
negocia asupra despagubirilor, in
cadrul actiunii civile.

Plangerea prealabild se depune
in 2 luni din ziua cAnd persoana
vitimatd (ori persoana indrepti-
titd a reclama, dac cea vitdmata
este minor sau incapabil) a stiut
cine este faptuitorul, fiind valabi-
14 chiar daca a fost introdusd in
termen la un organ necompetent,
plangerea fiind trimisa adminis-
trativ organului competent.

Existd o situatie speciald, cand
plangerea prealabila are alt mo-
ment de introducere. Aceasta este
atunci cdnd se porneste cerceta-
rea penald pentru o infractiune
unde actiunea penald se porneste
din oficiu, dupd care se constata
ca fapta poate fi Incadrati numai
ca o infractiune dintre cele pentru
care este necesara plangerea pre-
alabild. Intr-o asemenea situatie,
persoana vitamata este intrebaté
daca face plangere, ocazie cu care
i se poate propune si medierea.

0 situatie speciald apare atunci
cAnd existd mai multe persoane

vitdmate, sau mai multi faptui- |

tori. Regula este cd este suficient
ca plangerea prealabila sd existe

(sd nu fie lipsd sau retras) fatd §

de minim un faptuitor si de la mi-
nim o parte vdtimata, indiferent
de céte persoane vatimate si fap-
tuitori existd. De aceea, ntr-o ase-
menea situatie, este necesar pen-
tru eficienta medierii, ca tofi cei
implicati s fie pértasi la aceasta.
Referitor la fmpdcarea partilor,
se aratd cd ea inlaturd raspun-
derea penald si stinge actiunea
civila. Ea poate interveni numai
pana la rdmanerea definitivd a
hotédrarii instantei penale. Este
important, deci, ca in acordul de
mediere intervenit sd se arate Tn

mod corect Intreaga intelegere

dintre parti, deoarece partea va- :

tdimatd nu poate reveni ulterior

asupra deciziei sale. In fine, ard- *

tdm cd informatiile expuse mai
sus sunt valabile in situatia in
care toate partile sunt majori cu
capacitate deplind de exercitiu, in

caz contrar situatia fiind mai com- :

plicata, fiind necesar atat acordul
reprezentantilor legali, cat si, la
impdcare, prezenta apardtorului.

Mai mult, in astfel de cazuri, une-

le drepturi civile ar putea sa fie

indisponibile, sau acordul de me-
diere ar putea fi supus si aprobd- :

rii instantei (organului) de tutela,
ceea ce complica procedura.

Ar fi util ca mediatorii nejuristi
sd parcurgd cursuri de informare
privitoare la actiunea penald si la
principiile actiunii civile, pentru

ca sd fie in temd privitor la des- :

fasurarea acestora si, cel putln

Point 5 is particularly impor-
tant because, depending on this,
the mediator knows if it can be
negotiated on compensation, in
the civil action.

The prior complaint is filed
within 2 months time after the
date when the injured party (or
person entitled to claim, if the
victim is a minor or unable) knew
who the perpetrator is, this being
valid even if it was brought within
the specified time to a jurisdiction
body that is not competent in this
matter, the complaint being sent
to the responsible administrative
body.

There is a special case, when
the prior complaint has another
entry point. This is when you start
the criminal investigation of an of-
fense where criminal proceedings
are started by default, and after
this it is found that the act can
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la definitiile, structura si preju-

diciile produse de infractiunile
cuprinse in noua reglementare,
precum si la procedura penald in
care devin adevirati parteneri. m

10AN-LUCA VIAD
Mediator

TAXELE APLICATE MEDIATORILOR SE
INTORC LA MEDIATORI. DESCENTRA-
LIZAREA ATRIBUTIILOR CONSILIULUI
DE MEDIERE DIN ROMANIA -
PROPUNERE:

.............................

1. FUNDAMENTARE PROPU-
NERE:

Anul 2012
tru  metodele
in care totul se schimba.
Medierea reprezinta metoda
alternativa de solutionare a
disputelor in care s-a inves-

reprezinta pen-
ADR  punctul

.............................

tit interes substantial la ni- :
vel european, dar si national. :
Buropa, se pare, a inteles ca eco- -

nomia este sustinuta de IMM-uri
si de aceea doreste sa sprijine
companiile de dimensiuni medii
si micii in vederea solutionarii
eventualelor dispute care apar.

be classified only as an offense
requiring the prior complaint. In
such a case, the injured person
is asked whether he/she wants to
file the complaint, during which
you can propose mediation as well.

A special situation occurs when
there are several people injured,

or more perpetrators. The rule
is that the prior complaint is suf-
ficient if it exists (not missing or
withdrawn) against at least one
perpetrator and from at least one
victim, regardless of how many
people are injured and how many
offenders. Therefore, in such a
situation, it is necessary for the
effectiveness of the mediation
procedure that all those involved
are part in it.

About the reconciliation of the
parties, itis shown that it removes
criminal liability and extinguish-
es the civil action. It can occur
only up to a final criminal court
decision. It is important therefore
that in the mediation settlement
intervened, the entire agreement
between the parties is correctly
shown because, the injured party
cannot return after making a
decision. Finally, we show that
the above information applies
where all parties are adults with
full legal capacity; otherwise the
situation is more complicated,
requiring the consent of legal
representatives and, at reconcili-
ation, the presence of the counsel.
Moreover, in such cases, some
civil rights might not be available,
or the mediation settlement may
be subject to court approval and
(body) of guardianship, thing that
complicates the procedure.

It would be useful if the me-
diators that are not legal experts
would attend courses of informa-
tion on criminal proceedings and
civil action principles, for them to
know the issues regarding their
conduct and if not , at least, the
definitions, the structure and
damage caused by an offense
within the new regulatory crimi-
nal proceedings in which they be-

come true partners. n
TI0AN-LUCA VIAD
Mediator

THE TAXES THAT THE MEDIATORS HAVE
TO PAY RETURN TO THE MEDIATORS. THE
DECENTRALIZATION OF THE ROMANIAN
IMEDIATION COUNCIL'S RESPONSIBILITIES —

.............................

1. THE MOTION’S FUNDA-
MENTALS:

The year 2012 represents the
point where everything changes
for the ADR methods. Mediation

is an alternative method of dis-

.............................

Europe, but also nationwide. Tt
seems that Europe has under-
stood that the economy is sup-
ported by SMEs and therefore
wants to support small and me-
dium sized companies in order

pute resolution in which substan- to settle any disputes that may

tial interest has been invested, in

arise.
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Astfel, pana la sfarsitul anului oportun sa ne unim eforturile
2012, Uniunea Buropeana dores- pentru ca profesia sa se dezvolte

te elaborarea unei Directive care in concordanta cu legislatia euro- :

sa impuna ca toate disputele din peana si sa incercam sa corelam
domeniul protectiei consumatoru- normele interne cu cele europene.
lui sa fie solutionate prin mediere. Trebuie avut in vedere faptul
De asemenea, Uniunea Buropea- ca legislatia europeana trebuie
na isi propune ca pana la sfar- aplicata statelor membre si cred
situl anului curent sa emita un ca este momentul sa renuntam
Regulament prin care metodele la dorinta de supracentralizare
ADR, cu precadere medierea, sa excesiva administrativa, fiind in

devina proceduri prealabile obli- contradictie cu politica europea- :

gatorii in toate litigiile comerci- na, aplicabila si Romaniei.
ale transfrontaliere si nationale.

Cele doua acte legislative sunt pri- 2. PROPUNERE MODIFICARE
vite ca un instrument de sprijin a REGULAMENT DE ORGANI-
relansarii economiei europene ZARE SI FUNCTIONARE AL
prin cresterea eficientei economi- CONSILIULUI DE MEDIERE:
ce a companiilor.

La nivel national, legislatia ART. 1
romana in domeniul medierii in-  Consiliul de mediere adopta

cearca o remodelare prin introdu- prin hotarare infiintarea de orga- :

cerea acestei proceduri prealabi- nisme judetene, cu denumirea de

le obligatorii in diferite tipuri de ,consiliu judetean de mediere”,

cauze. Modificarile legislative au organe cu personalitate juridica

fost adoptate si de catre Camera proprie.

Deputatilor, camera decizionala,  Consiliul judetean de mediere

in 19 iunie 2012. este un organism teritorial care
Avand in vedere tendinta gene- cuprinde toti mediatorii autorizati

rala, se impune descentralizarea ce fac parte din corpul profesional

atributiilor Consiliului de Me- ale caror sedii principale de des-

diere prin mandatarea partiala fasurare a activitatii se afla in raza
a competentelor acestuia catre administrativa a unui judet.
entitati nou-create cu persona-  Consiliul judetean de mediere
litate juridica in fiecare unitate
administrativ teritoriala a tarii,
entitati subordonate Consiliului
(,consilii de mediere judetene”).
Nevoia descentralizarii reiese
din necesitatea unei organizari
eficiente la nivel de judet, pentru

torizati desemnati la propunerea
asociatiilor profesionale sau a
mediatorilor neafiliati.

Pentru municipiul Bucuresti

rice este Consiliul de mediere al

o administrare directa a activita- Municipiului Bucuresti, iar con- :
tii de mediere, cat si in vederea ducerea este asigurata de o struc- :

unei relationari coerente cu tura formata din 7 membri.

institutiile judetene (instante ci-  Consiliile judetene de mediere
vile, A.N.PC., etc). Instantele civile
sunt organizate la nivelul fiecarui
judet, iar A.N.PC. are entitati cu
personalitate juridica la nivelul

piului Bucuresti au urmatoarele
atributii principale:

fiecarui judet. prezentare la nivel local ale
Lipsa  reprezentantilor  ju-  corpului mediatorilor in relati-
deteni ai Consiliului de Me- ile cu autoritatile si institutiile
diere va duce la un blocaj in  judetene :
activitate prin lipsa organis- b. indeplinesc atributii desemna- :
melor similare din teritoriu.  te prin hotarari ale Consiliului

Astfel, instantele civile dintr-un  de mediere

judet nu vor avea un corespon- c. colecteaza taxa profesionala si
dent in acel judet in mediere, iar
ANPC nu va avea un corespondent
judetean in mediere.

Pentru a evita astfel de blocaje,
Consiliul de Mediere trebuie sa
se organizeze administrativ in en-
titati judetene care pot relationa
direct si care se pot angaja juridic
in colaborari teritoriale.

Entitatile descentralizate ale
Consiliului de Mediere trebuie sa
aiba capacitate de exercitiu, cat si
de folosinta a drepturilor, pentru
ca acordurile incheiate cu institu-
tiile judetene sa-si poata produce
efecte.

In calitate mea de membru in
Consiliul de Mediere cred ca este

teia Consiliului de mediere
siliului de mediere
lor materiale

f. colecteaza date statistice si le
transmit trimestrial Consiliului
de mediere
onale acumulate de mediatori
siliului de mediere.
rea dosarelor de autorizare si

percepe taxe pentru aceasta
activitate cu avizul Consiliului

este condus de 3-5 mediatori au- :

denumirea structurii organizato- :

si Consiliul de mediere al Munici- :

a. indeplinesc atributii de re- :

vireaza % din cuantumul aces- -
d. pun in aplicare hotararile Con- :

e. organizeaza activitatea de re- :
dactare si publicare a proprii- :

g. tin evidenta punctelor profesi-
si anual transmit situatia Con- *

h. ofera consultanta la intocmi-

Thus, by the end of 2012, the
European Union wants to devel-
op a directive requiring that all
disputes regarding consumer’s
protection shall be resolved
through mediation. Also, the EU
aims to issue by the end of this
year a regulation concerning ADR
methods, especially mediation,
to become mandatory prior pro-
cedures in all national and cross-
border commercial disputes. The
two laws are seen as a support
tool to launch, once more, the
European economy by increas-
ing the economic efficiency of the
companies.

On a national level, the Roma-
nian legislation in the field of me-
diation attempts to remodel it by
entering this prior procedure re-
quired in different types of cases.
The legal changes were adopted
by the Chamber of Deputies, De-
cisional Chamber on the 19" of
June 2012.

Given the general trend, it is
necessary to decentralize the
Mediation Council’s responsibil-
ities by partial mandating of its
duties to newly created entities
with legal personality in each ad-
ministrative unit of the country,
entities that are subordinated to
the Council (“County boards of
mediation”).

The need for decentralization
is shown by the need for effective
organization at a county level for
direct administration of the me-
diation activity, and in the per-
spective of a coherent relation-
ship with county institutions
(civil, A.N.PC., etc.). Civil courts
are organized in each county,
and the A.N.P.C. has legal entities
in each county.

The lack of county representa-
tives of the Mediation Council
will lead to a blockage of the ac-
tivity due to the lack of similar or-
ganisations in the territory. Thus,
civil courts in a county will have
a correspondent in that county in
mediation and, A.N.PC. will not
have a county correspondent in
mediation.

To avoid such deadlocks, the
Mediation Council must admin-
istratively organize itself into
county entities that can directly
relate and which can engage in
legal territorial cooperation.

Decentralized entities of the
Mediation Council must have
exercise capacity, and usage of
rights, so that the settlements
with county institutions are able
to take effect.

As for me, being a member of
the Mediation Council, I think it
is desirable to combine our ef-
forts for the profession to grow
in line with the European legisla-
tion and try to correlate the inter-

nal rules with the Buropean ones.
We must bear in mind the fact
that European legislation should
be applied for all the Member
States and I think it's time to give
up the desire for an excessive ad-
ministrative over-centralization,
this being in contradiction with
the European policy, applicable
in Romania as well .

2. MOTION FOR AMENDING
THE FUNCTIONING AN
ORGANISATIONAL REGULA-
TION OF THE MEDIATION
COUNCIL:

ART. 1
The Mediation Council adopts

by decision the establishing of

the county bodies under the title
of “county board of mediation”,
bodies with legal personality.

The County Board of Media-
tion is a territorial body that in-
cludes all authorized mediators
that are part of the professional
body, whose principal place of
business is located in the county
administrative area.

The County Council is led by
3-5 authorized mediators, ap-
pointed on the proposal of non-
affiliated mediators or profes-
sional associations.

For Bucharest, the organiza-
tional structure’s name is Me-
diation Council of Bucharest, and
leadership is provided by a struc-
ture consisting of 7 members.

The county boards of media-
tion and the Mediation Council
of Bucharest have the following
main responsibilities:

a. perform the representing du-
ties of the body of mediators,
at a local level, in dealing with
county authorities and institu-
tions

b. fulfil the responsibilities des-
ignated by decisions of the Me-
diation Council

c. collect professional fees and
pay half of its amount to the
Mediation Council

d. implement the decisions of
the Mediation Council

e. organize the drafting and
publication of their materials

f. collect statistical data and
transmit them ,every quarter
of the year, to the Mediation
Council

g. keep track of professional
points earned by mediators
and annually forward the situ-
ation to the Mediation Council.

h. provide advice on preparing

files for authorization and
charge for this activity with the
authorization from the Media-
tion Council

. work with professional associ-

ations to protect the mediators’
interests

—
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de mediere

i. colaboreaza cu asociatiile pro-
fesionale in vederea protejarii
intereselor mediatorilor

j. pun in aplicare planul de
activitati anuale adoptat de
Consiliul de mediere

k. adopta bugetul anual de veni-
turi si cheltuieli si Raportul de
bilant financiar-contabil anual

1. colaboreaza cu institutiile de re-
sort in vederea transpunerii le-
gislatiei nationale si europene

m. controleaza modul de functi-
onare al formelor de exercita-
re a profesiei, conformitatea
acestora cu normele in vigoare
Si se poate autosesiza pentru
abateri disciplinare

n. asigura transmiterea tipizate-
lor catre formele de exercitare
a profesiei

0. primeste sesizarile in legatura
cu sdvargirea unei abateri din-
tre cele prevazute la art. 38 din
Lege, stabileste conditiile pri-
vind constituirea si constituie
comisiile de disciplind, dupa
caz,

p. analizeaza si aprobad sancti-
unile stabilite de Comisia de
disciplina si raspunde de apli-
carea acestora

(. indeplinesc orice alte atributii
ce le revin din descentralizarea
a atributiilor Consiliului de me-
diere prin hotarari ale acestuia.

r. solutioneaza plangerile impo-
triva deciziilor presedintelui

ART.2

Consiliile judetene de mediere
si cel al Municipiului Bucuresti
sunt conduse de un presedinte si
un vicepresedinte alesi din ran-
dul membrilor sai prin vot secret
in conformitate cu prevederile Le-
gii si ale regulamentului.

ART.3

Consiliile de mediere judetene
beneficiaza in masura posibilita-
tilor bugetare de un secretariat
tehnic compus din maximum 3
persoane. Consiliul de mediere al

Municipiului Bucuresti beneficia- -
za de un secretariat tehnic com- :

pus din maximum 5 persoane.

ART.4

Veniturile proprii ale consiliilor
judetene de mediere precum si
cele ale consiliului de mediere al

municipiului Bucuresti se com- -

pun din:

a. % din taxa profesionala achi- :

tata anual de fiecare mediator
din judet, respectiv Bucuresti

b. % din taxa de autorizare pen- :
tru profesia de mediatori pen- :
tru mediatorii autorizati in ju- -

det, respectiv Bucuresti

¢. taxe proprii locale instituite cu
avizul consiliului de mediere

d. taxe provenind din activitatea

de consultanta pentru intocmi- :

rea dosarelor de autorizare

e. venituri din vanzarea publica- :

titlor proprii

f. veniturii din vanzarea tipizate- :

lor

g. venituri din donatii, sponso- :

rizari

h. orice alte venituri prevazute
de lege sau prin hotarari ale
Consiliului de mediere

ART.5

In exercitarea atributiilor ce le

revin consiliie judetene de medie- *

re, respectiv consiliul de mediere
al municipiului Bucuresti emit
hotarari.

In exercitarea atributiilor ce ii

revin, presedintele acestor orga- :

nisme emite decizii.

Impotriva hotararilor consilii- :

lor judetene de mediere, respectiv

al municipiului Bucuresti media- *
torii nemultumiti pot face plange- :
re in termen de 15 zile de la co- :

municare sau luare la cunostinta.

Deciziile presedintelui pot fi
atacate cu plangere in termen de
15 zile de la comunicare sau luare
la cunostinta la consiliul judetean

de mediere, respectiv al munici- :

piului Bucuresti. n

MUGUR MITROI

MEDIEREA
SINOUL COD DE PROCEDURA CIVILA

. -’ ---------------------------
odul de procedurd civila a
fost decretat la 9 septem-

C brie 1865, promulgat la 11

se modificdri, cele mai importan- :

te prin Decretul nr. 1228 din 15

j. implement the annual work
plan adopted by the Mediation
Council

k. adopt the annual budget of
income and expense and the
annual accounting balance
report

1. collaborate with relevant insti-
tutions in order to transpose
the national and European
legislation

m. controls the functioning way
of the forms of practicing this
profession, the compliance
with the rules in force and may
submit a motion for discipli-
nary deviations

n. ensure the delivery of forms
to those practicing the profes-
sion

o. the commission receives the
complaints about violations
of those under Art. 38 of the
Act, lays down the constitution
conditions and constitutes the
discipline commissions, as ap-
propriate,

p. consider and approve the
sanctions established by the
discipline commission and is
responsible for their applica-
tion

q. fulfil any other prerogatives
they might have due to the de-
centralization of the Mediation
Council’s responsibilities, by
its decision.

r. settle complaints against deci-
sions of the President

ART. 2

County Mediation Boards and
Bucharest Mediation Board are
led by a president and a vice
president elected from among
its members by secret vote in
accordance with the Law and the
Regulation.

ART.3

County Mediation Boards ben-
efit, if it is possible from a county
budget’s point of view, of a tech-
nical Secretariat composed of up
to 3 people. Bucharest Mediation

Council benefits from a Technical
Secretariat composed of up to 5
people.

ART. 4
The income of the County Me-

diation Boards and that of Bucha-

rest Mediation Council consists
of:

a. % of professional fee paid an-
nually by each mediator in the
county, and also in Bucharest

b. half of the authorization fee
for the mediator profession
for the mediators authorized
in the county , and also in Bu-
charest

c. local own taxes imposed by
the authorization of the media-
tion council

d. fees from consulting activities
for the preparation of authori-
zation dossiers

e. income from the sale of its
publications

f. income from the sale of forms

g. income from donations, spon-
sorships

h. any other income provided by
law or by decisions of the Me-
diation Council

ART. 5

In performing their duties, the
county boards of mediation and
also Bucharest Mediation Coun-
cil issue decisions.

In performing its tasks, the
president of these bodies makes
decisions.

Against decisions of county
boards of mediation, respective-
ly Bucharest Mediation Council,
those that are dissatisfied can
file a complaint within 15 days
after the notification or acknowl-
edgment.

The president’s decisions can
be appealed within 15 days after
the notification or acknowledg-
ment from the county board of
mediation, respectively Bucha-
rest Mediation Council. m

MUGUR MITROI

MEDIATION
AND THE NEW CIVIL PROCEDURE CODE

he Civil Procedure Code
was enacted on September

T 9, 1865, promulgated on

many changes, most important
by Decree no. 1228 of May 15,
1900, republished in the Official

septembrie 1865 si pus in apli- 45 din 24 feb. 1948, prin trei legi
care la 1 decembrie 1865. El s-a de accelerare a judectii: din 19

aplicat initial numai pe teritoriul mai 1925, 11 julie 1929 si 23 iu- :

vechilor principate, iar dupd 1918 nie 1943, prin Legea nr. 59 din 23
s-a extins pe Intregul teritoriu al iulie 1993, publicati in Monitorul
térii prin Decretul nr. 3406 din 1 Oficial nr. 177 din 26 iulie 1993.

octombrie 1938 si Legile nr. 39  Noul Cod de procedurd civild a

din 23 funie 1943 si nr. 260 aprilie fost adoptat, promulgat si publi-
1945. Acest cod a suferit numeroa- cat in Monitorul Oficial al Roméa-

mai 1900, republicat in M.OF. nr. :

September 11, 1865 and imple- Gazette no. 45 of February 24,
mented on December 1, 1865. It 1948, by three laws on justice ac-
initially applied only to the old celeration: of May 19, 1925, July
principalities, and since 1918 it 11, 1929 and June 23, 1943, by
has spread throughout the coun- Law no. 59 of July 23, 1993, pub-
try by decree no. 3406 of October lished in the Official Gazette no.
1, 1938 and Laws no. 39 of June 177 of July 26, 1993.

23, 1943 and no. 260 in April  The new Civil Procedure Code
1945. This code has undergone was adopted, promulgated and
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niei, Partea [, nr. 485 din 15 iulie
2010 ca Legea nr. 134/2010, iar
intrarea sa in vigoare are loc, po-
trivitart. 81 din Legeanr. 76/2012,
la 1 septembrie 2012, cu exceptia
dispozitiilor art. 512-514 care se
vor aplica de la 1 ianuarie 2013.

De la 1 septembrie 2012 Noul
Cod de Procedurd Civila isi propu-
ne sa revolutioneze sistemul judi-
ciar prin accelerarea proceselor
si simplificarea proce-
durilor n fata comple-
tului de judecatd, uni-
citatea cdilor de atac si
introducerea medierii
si a arbitrajului. De ase-
menea, sunt introdu-
se si alte dispozitii cu
caracter de noutate cu
privire la calitatea par-
tilor, atributii ale jude-
catorilor, competenta
Inaltei Curti de Casatle
si Justitie.

Astfel, noile  pre-
vederi legislative ar
trebui sa accelereze
procesele care dureaza
cu anii, prin simplifi-
carea procedurilor in
fata completului, prin f
alternativa la procedu- |
ra clasica a unui proces |
(medierea si arbitrajul)
sau prin unicitatea ci- |-
lor de atac.

Mediul de afaceri va
fi ajutat in primul rand
de celeritatea procedu- |
rilor, apoi de predictibi- |
litate si, nu in ultimul |
rand, de faptul ca se |
ofera o alternativa:
alaturi de apelul la in-
stanta se va putea opta |
pentru arbitraj si medi- |
ere, ceea ce conduce la
un rezultat corect, cu
costuri mai reduse.

Inainte de prezen- |
tarea articolelor iden- |
tificate, cu incidentd |
in  materia medierii, |
as vrea sd fac o scurtd
descriere a Noului Cod
de Procedura Civilg,
din punct de vedere al structurii
acestuia. Asadar, Codul debutea-
zd cu Titlul preliminar, in care se
stabilesc domeniul de reglemen-
tare, principiile fundamentale si
regulile de aplicare a legii de pro-
cedura civila. Dupa Titlul prelimi-
nar urmeazd sapte cdrfi: Cartea
I - Dispozitii generale, Cartea II
-Procedura contencioasd, Cartea
I - Procedura necontencioasd
judiciard, Cartea IV - Despre arbi-
traj, Cartea V - despre executarea
silitd, Cartea VI - Proceduri spe-
ciale si Cartea VII - Procesul civil
international.

In ceea ce priveste medierea,
spre deosebire de Vechiul Cod de

Procedurd Civila in Noul Cod de
Procedurd Civila este mentionata

posibilitatea partilor de a-si re-

zolva diferendele litigioase prin

mediere si arbitraj. In Titlul preli- :

minar. Domeniul de reglementare
al Codului de procedura civila si

principiile fundamentale ale pro- :
cesului civil, Capitolul II. Princi- :

piile fundamentale ale procesului

civil, prin art. 21 NCPC, se regle- :

published in the Official Gazette
of Romania, Part I, no. 485 of July
15, 2010 as Law no. 134/2010,
and its entry into force takes
place, according to art. 81 of
Law no. 76/2012, on September
1, 2012, with the exception of art.
512-514 which will apply starting
January 1, 2013.

Starting September 1, 2012
the new Civil Procedure Code
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menteaza incercarea de Impécare

a partilor. Judecatorul va recoman- :

da partilor solutionarea amiabild
a litigiului prin mediere, potrivit

legii speciale, iar in tot cursul pro- :

cesului, va incerca impdcarea lor,
dandu-le indrumdrile necesare.

Deasemenea, in Cartea I. Dis-
pozitii generale. Titlul II. Partici-

pantii la procesul civil, Capitolul

I. Judecitorul. Incompatibilitatea,
art. 40 alin. (2), in privinta ca- :

zurilor de incompatibilitate, se

regdseste si mediatorul: ,.............

nu poate lua parte la judecata cel
care a fost martor, expert, arbitru,
procuror, avocat, asistent judiciar,
magistrat-asistent sau mediator

Stants

aims to revolutionize the justice
system by speeding up and sim-
plifying processes in front of
the court, uniqueness of appeal
means and introduction of medi-
ation and arbitration. There are
also other new provisions intro-
duced with reference to quality
of parties, powers of judges, the
jurisdiction of the High Court of
Appeals and Justice.

Thus, the new legislation
should accelerate the trials that
last for years, simplifying the
procedures before the panel of
judges, through an alternative
to the traditional procedure (me-
diation and arbitration) or by

uniqueness of appeals.

Business environment will be
helped primarily by the speed
of procedure, then by its predict-
ability and, not least by the fact
that it offers an alternative: apart
from court, people will have the
option to choose arbitration and
mediation, which leads to a cor-
rect result, with lower costs.

Before presenting the articles
with implications in
the field of mediation,
[ would like to make a
brief description of the
new Civil Procedure
Code, in terms of its
structure. Hence, it
begins with a prelimi-
nary Title, which estab-
| lishes the regulatory
“ field, the fundamental
| principles and rules
fo enforcement of civil
procedure law. After
the preliminary Title,
there are seven books:
Book I - General provi-
sions, Book II-Conten-
tious procedure, Book
I - Legal court proce-
dures, Book IV - About
arbitration, Book V
- About enforcement,

Book VI - Special pro-
cedures and Book VII -

International civil trial.
{ Regarding  media-
tion, unlike the old Civ-
il Procedure Code, the
new version mentions
that the parties may
resolve their differenc-
es through mediation
and arbitration. In the
Preliminary Title. Reg-
ulatory domain of the
Civil Procedure Code
and the fundamen-
tal principles of civil
trial, Chapter II. Fun-
damental principles of
civil trial, art. 21 NCPC,
regulates the parties’
attempt to reconcile.
The judge will advise
the parties to amicably
settle the dispute through me-
diation, under special laws, and
throughout the trial, the judge
will try to reconcile them, giving
them the necessary guidance.

Also, in Book I. General pro-
visions. Title II. Participants in
the civil trial, Chapter I. Judge.
Incompatibility, art. 40 para-
graph (2), referring to cases of
incompatibility, the mediator is
also mentioned: © the
trial cannot be attended by that
person who was witness, expert,
judge, prosecutor, lawyer, legal
assistant, assistant judge or me-
diator in the same case”. This
provision appears as a novelty,
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in aceeasi cauza.” Aceastd preve-
dere apare ca o noutate, intrucét
in Vechiul Cod de Procedura Civi-
la nu este mentionat mediatorul

printre persoanele incompatibile. |
0 subliniere aparte as vrea si | .

fac in legatura cu prevederile art.
182, articol care acordd o impor-

tantd deosebitd atat incalcarii |
obligatiilor privind desfdsurarea [

procesului, cdt si sanctiunilor.
Printre faptele savarsite in legatu-
rd cu procesul si pe care instanta
poate sd le sanctioneze cu amen-
da judiciara de la 100 lei la 1000
lei se numara si refuzul partii
de a se prezenta la sedinta de
informare cu privire la avan-
tajele medierii, in situatiile in
care a acceptat, potrivit legii;
aceastd prevedere se regidseste in
cuprinsul Car(ii I, Titlul VI. Amenzi
judiciare si despagubiri, prin art.
182 alin. (1) pet. 1 lit. f). Aici vreau
sd fac o precizare, si anume ca
att in Vechiul Cod de procedura
civila cat si in Noul Cod de proce-
duri civild (asa cum s-a publicat
n 2010 ca Legea nr. 134/2010) nu
exista aceastd reglementare, lit. f)
de la art. 182 alin (1) pct. 1, fiind
introdusd prin Legea nr. 76/2012
pentru punerea in aplicare a Le-
gii nr. 134/2010 privind Codul de
procedurd civild. Faptul ca legiu-
itorul a prevazut aceastd sanctiu-
ne, reprezintd un pas important
in privinta medierii.

Reglementdri privitoare la me-
diere se regisesc si tn Cartea a II-
a. Procedura contencioasa. Titlul I.
Procedura in fata primei instante.
Capitolul II. Judecata, Sectiunea
1. Dispozitii generale, art. 222.
Prezenta personald a partilor in
vederea solutionarii amiabile a
litigiului.  Potrivit dispozitiilor
alin. (1) din articolul mentionat,
judecdtorul va tncerca Impacarea
pértilor, in tot cursul procesului,
dandu-le indrumarile necesare,
potrivit legii. In acest scop, el va
solicita Infatisarea personald a
apdrtilor, chiar daca acestea sunt
reprezentate, dispozitiile art. 236
alin. (3) fiind aplicabile, aceasta
insemnand ca judecatorul poate
stabili pentru parti, precum si
pentru alti particianti in proces,
indatoriri in ceea ce priveste pre-
zentarea dovezilor cu fnscrisuri,
relatii scrise, raspunsul scris la
interogatoriul comunicat potrivit
art. 349, asistarea si concursul
la efectuarea in termen a experti-
zelor, precum si orice alte demer-
suri necesare solutiondrii cauzei.

Din cuprinsul alin. (2) al ace-
luiasi articol, reiese faptul ci,
judecdtorul poate invita partile
sd participe la o sedinta de infor-
mare cu privire la avantajele folo-
sirii acestei proceduri, iar atunci
cand considerd necesar, tinand
cont de circumstantele cauzei, va

recomanda pdrtilor sd recurgd la
mediere, in vederea solutionarii

litigiului pe cale amiabila, in ori-

ce fazd a judecdtii. Totodata, se
precizeaza cd medierea nu este
obligatorie pentru parti.

Atunci cand judecatorul reco- :

mandd medierea, pdrtile se vor
prezenta la mediator, in vederea

informérii lor cu privire la avan- :
tajele medierii. Dupd informare, -

partile vor decide dacd accepta
sau nu solutionarea litigiului prin
mediere. Astfel, pand la termenul
fixat de instanta, care nu poate fi
mai scurt de 15 zile, partile depun

procesul-verbal intocmit de medi- :
ator cu privire la rezultatul sedin- :

tei de informare. (art. 222 alin. (3)

din Noul Cod de procedura civild).

Prevederile alin. (3) nu sunt
aplicabile In cazul in care partile
au Incercat solutionarea litigiului

prin mediere anterior introduce- :

rii actiunii.
In cazurile in care partile se

impacd, In conditiile art. 222 alin. :
(1) sau (2), judecitorul va consta- -
ta intelegerea lor in cuprinsul ho- :

tararii pe care o va da, dispozitiile
art. 434 fiind aplicabile, in sensul
cd hotdrarea care consfinteste
tranzactia intervenitd intre par{i
poate fi atacatd, pentru motive
procedurale, numai cu recurs la
instanta ierarhic superioard.

Tot in cuprinsul Cartii a Il-a. :
Procedura contencioasd. Titlul I. :
Procedura in fafa primei instante. :

Capitolul II. Judecata, Sectiunea a

2-a. Cercetarea procesului, Sub-

sectiunea a 3-a. Probele, 3. Proba

cu martori, Il Administrarea pro- :
bei cu martori, apare si art. 311.

Persoanele scutite de a depuse

as the old Civil Procedure Code
does not mention the mediator
among incompatible people.
Aspecial emphasis I would like
to make in connection with Art.
182, article that assigns great
importance to both breach of ob-
ligations on the trials and sanc-
tions. Among the acts committed
in connection with the trial, the
court may penalize the parties
with a judicial fine from 100 lei
to 1000 lei, also including the
refusal of a party to be present
at briefing on the benefits of me-
diation, where the party has ac-
cepted, according to the law; this
provision is found in Book I, Title
VI. Court fines and damages, in
art. 182 par. (1) point 1. f). I want
to underline here that both the
old and the new Civil Procedure
Code (published in 2010 as Law
no. 134/2010) did not include
such regulation, letter f) of art.
182 paragraph (1) point 1 being
introduced by Law no. 76/2012
for the implementation of Law
no. 134/2010 on Civil Procedure
Code. The fact that the law maker
provided this penalty represents
an important step to mediation.
Regulations relating to me-
diation are found in Book II
also. Contentious procedures.
Title I. The procedure before the
first court. Chapter II. Judgment,
Section 1. General provisions,
Art. 222. Personal presence of
the parties to settle the dispute
amicably. Under paragraph. (1)
of that Article, the judge will at-
tempt a reconciliation of parties,
throughout the trial, giving them
the needed guidance, according

to the law. For this purpose, the
judge will require the personal
attendance, even if parties are
represented, the provisions of
art. 236Paragraph (3) being ap-
plicable in this case, meaning
that the judge may settle for the
parties and for other partici-
pants in trial, some tasks related
to the presentation of documen-
tary evidence, written answer to
the communicated interrogatory
according to art. 349, assistance
and help in conducting the ex-
pertise in time, as well as any
other steps necessary to solve
the case.

Submit the minutes prepared
by the mediator on the outcome
of the information meeting. (Art.
222 paragraph (3) of the new
Civil Procedure Code).

The provisions of paragraph
(3) do not apply if the parties
have tried to resolve their dis-
pute through mediation before
the court action.

In cases where the parties
reconcile, in accordance with
Art. 222, paragraph (1) or (2),
the judge will take note on their
agreement in his/her decision,
the provisions of Art. 434 being
applicable, meaning that the de-
cision confirming the transaction
between the parties can be chal-
lenged, for procedural reasons,
only with an appeal to a higher
court.

Also in Book II. Contentious
proceedings. Title I. The proce-
dure at first court. Chapter II.
Judgment, Section 2. Investiga-
tion of the case, Subsection 3.
Evidence, 3. Witnesses hearing,
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mdrturie; potrivit alin. (1), pet. 1,
printre persoanele scutite de a fi
martori sunt si mediatorii. Excep-
tia de la aceasta reguld este preva-
zutd In art. 311 pet. 2, astfel ¢d in
afara slujitorilor cultelor, celelal-
te persoane previzute la alin. (1)
pct. 1, vor putea depune marturie,
dacd au fost dezlegate de secretul
de serviciu ori profesional de per-
soana interesatd la pastrarea se-
cretului, In afard de cazul In care
prin lege se dispune altfel.

Medierea mai este incidenta in
materia tranzactiei dintre par(i
(art. 435 NCPC), in procedura
divortului (art. 904 NCPC) si in
procedura partajului judiciar (art.
968 NCPC).

In cazul tranzactiei intre parti,
dispozitiile privitoare la hotdra-
rea prin care se incuviinfeazd in-
voiala partilor, se aplica, in mod
corespunzdtor si atunci cand in-
voiala partilor este urmarea pro-
cedurii de mediere.

In Cartea a VI-a, Titlul I, Capito-
lul T este reglementata procedura
divortului. Astfel, art. 904 alin. (4)
prevede cd la cererea de divort se
poate aldtura, dupd caz, intelege-
rea sotilor rezultatd din mediere
cu privire la desfacerea casétoriei
si la rezolvarea aspectelor acceso-
rii divortului.

La fel ca procedura divorului,
procedura partajului judiciar este
mentionatd ca fiind procedura
speciald, regasind-o in cuprinsul
Cartii a VI-a, Titlul V; art. 965-980
NCPC. Potrivit prevederilor art.
968 1n tot cursul procesului, in-
stanta va starui ca partile si im-
partd bunurile prin buna invoiala,
iar in alin. (4) al aceluiasi articol
se precizeazd cd dispozitiile art.
432-435 sunt aplicabile, ceea ce
inseamnd cad reglementdrile pri-
vitoare la hotardrea prin care se
incuviinteaza invoiala partilor se
aplicd si n cazul partajului judici-
ar, respectivin procedura medierii.

In afara reglementirilor men-
tionate in privinta medierii, ce se
regésesc In cuprinsul Noului Cod
de Procedura Civild cu ultimele
modificari aduse prin Legea nr.
76/2012 (publicatd in Monitorul
Oficial nr. 365 din 30 mai 2012)
si care va intra In vigoare la data
de 1 septembrie 2012, Legea nr.
76/2012 pentru punerea in apli-
care a Legii nr. 134/2010 privind
Codul de procedura civila modi-
fica si completeaza, de la data de
1 septembrie 2012 , 58 de acte
normative, printre care si Legea
nr. 192/2006 privind medierea si
organizarea profesiei de mediator.
Modificarile privesc doud articole,
respectiv: articolul 59 si artico-
lul 63.

_ Articolul 59 are doua alineate.
In alin. (1) se prevede faptul cd
pértile pot solicita notarului pu-

blic autentificarea intelegerii lor, :

iar alin. (2) stabileste cd partile

se pot Infitisa la instanta judecd-

toreascd pentru a cere sd se dea
0 hotdrare care sd consfinteasca

intelegerea lor. Competenta apar- :
tine fie judecatoriei in a carei cir- -

cumscriptie si are domiciliul sau
resedinta ori, dupa caz, sediul

oricare dintre pérti, fie judeca- :

toriei In a cdrei circumscriptie
se afla locul unde a fost Incheiat
acordul de mediere. Hotdrarea
prin care instanta Incuviinteaza

intelegerea partilor se da in ca- :

mera de consiliu si constituie titlu

executoriu in conditiile legii. Dis- :

pozitiile art. 432-434 din Codul
de procedura civild se aplicd in
mod corespunzitor, asa cum am
ardtat si in cazul tranzactiei intre

pérti siin cazul procedurii specia- :

le a partajului judiciar.
Articolul 63 cuprinde tot doud
alienate. Astfel, potrivit alin. (1)

atunci cand litigiul a fost soluti- :

onat pe calea medierii, instanta

va pronunta, la cererea partilor, :
o hotérére, fiind aplicabile dispo- :

zitiile art. 432-434 din Codul de
procedura civild. Alin. (2) prevede

cd odatd cu pronuntarea hotara- :
rii, instanta va dispune, la cere- :

rea pdr(ii interesate, restituirea
taxei judiciare de timbru, platitd

pentru Tnvestirea acesteia, cu ex-

ceptia cazurilor in care conflictul
solutionat pe calea medierii este
legat de transferul dreptului de
proprietate si/sau constituirea
altui drept real asupra unui bun
imobil. In privinta restituirii taxei
judiciare de timbru existd doud
exceptii:

o transferul dreptului de propri- :

etate;

e constituirea de drepturi reale
asupra bunurilor imobile.
Pe cale de con-

II witnesses for evidence, there
is also included art. 311. Persons
exempt from submitting evi-
dence; according to paragraph
(1), section 1, mediators are in-
cluded among those exempt from
being witnesses. The exception
to this rule is provided in art. 311
Section 2, therefore apart from
religious servants, the other per-
sons mentioned in paragraph (1)
point 1, will be able to testify if
they were released from profes-
sional secrecy by the person
interested in keeping the secret,
except when the law provides
otherwise.

Mediation is also mentioned
in transactions between the par-
ties (art. 435 NCPC), in divorce
proceedings (art. 904 NCPC) and
in the judicial partition proceed-
ings (art. 968 NCPC).

Concerning the transaction be-
tween the parties, the provisions
regarding the ruling acknowl-
edging the agreement between
parties are applied properly
when the parties’ agreement is
the result of mediation.

Book VI, Title I, Chapter I regu-
lates the divorce procedures.
Thus, art. 904, paragraph (4)
provides that the application
for divorce can be attached, as
appropriate, the spouses’ agree-
ment resulting from mediation
on divorce and related issues.

Similar to divorce proceed-
ings, the judicial partition pro-
cedure is referred to as special
procedure, being found in Book
VI, Title V, art. 965-980 NCPC. Ac-
cording to art. 968 stipulations,
throughout the trial, the court
will insist to split the goods by
agreement, and par. (4) of the
same article states that the pro-

visions of art.

secintd, in alte
cazuri, In afara de
cele  mentionate,
taxa judiciard de
timbru se restituie.

Acestea sunt
reglementarile
identificate in cu-
prinsul Noului Cod
de procedura civila
si care, sper, din
tot sufletul, sa-si
giseascd  aplica-
bilitatea in proce-
dura medierii. Tn
speranta utilitatii
acestui articol, do-
resc s le urez tutu-
ror practicienilor in domeniu: Cat
mai multe medieri si succes deplin
in activitatea desfasurata! n

LILIANA TUDOSE
Mediator

Membru Centrul de Mediere
Ploiesti

432-435 are
applicable,
which means
that the
regulations
regarding
the decision
which ac-
knowledges
the parties’
agreement
are also ap
plied for ju-
dicial ~ parti-
tion, namely
in the media-
tion  proce-
dure.
Besides these regulations on
mediation, which are found in
the new Civil Procedure Code with
the latest changes introduced by
Law no. 76/2012 (published in
Official Gazette no. 365 of May
30, 2012) and which will enter
into force on September 1, 2012,

Law no. 76/2012 for the imple-

mentation of Law no. 134/2010

on Civil Procedure Code amends

and completes, with effect from

September 1, 2012, 58 laws, in-

cluding Law. 192/2006 on media-

tion and the profession of media-
tor. Modifications appear in two
articles, namely: Article 59 and

Article 63.

Article 59 has two paragraphs.
Paragraph. (1) provides that par-
ties may request the public no-
tary to authenticate their under-
standing and par. (2) provides
that parties may appear in court
to ask for a decision to legalize
their understanding. The power
belongs to either the court in
whose jurisdiction any of the par-
ties resides or is based, depend-
ing on the case, or to the court in
whose jurisdiction the mediation
agreement was concluded. The
decision by which the court ap-
proves the parties’ agreement is
given in the council chamber and
is enforceable according to the
law. Provisions of Art. 432-434
of the Civil Procedure Code apply
accordingly, as shown in the case
of transaction between the par-
ties and in the special procedure
of judicial partition.

Article 63 also includes two
paragraphs. According to para-
graph (1), if the dispute was
settled through mediation, the
court will decide, at the request
of the parties, a decision under
the provisions of art. 432-434 of
the Civil Procedure Code. Para-
graph. (2) provides that once the
court rules its judgment, at the
request of the interested party, it
may decide the return of the ju-
dicial stamp fees, paid for its in-
vestment, except the cases where
the conflict resolved through me-
diation is related to the transfer
of ownership and / or setting up
another real right on immovable
property. In the case of judicial
stamp fees return, there are two
exceptions:

o transfer of ownership;

o cstablishment of real rights
over immovable property.
Consequently, in other cases

than those mentioned, the judi-

cial tax is refunded.

These are the rules identified
in the new Civil Procedure Code
and I truly hope they will find
applicability in the mediation
procedure. Hoping this article is
helpful, I want to wish all prac-
titioners in the field: I hope you
will have numerous mediations
and success in your work! m

LILIANA TUDOSE

Mediator

Member in Ploiesti Mediation
Center
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CENTRUL DE MEDIERE PLOIESTI

NEWSLETTER

.............................

sociatia profesionald Cen-
A trul de Mediere Ploiesti a
fost constituitd la initiativa
unui grup de 17 membri fonda-
tori, mediatori autorizati, fiind
o organizatie neguvernamentald,
cu caracter nelucrativ, autonom si
apolitic, infiintatd in temeiul 0.G.
26/2000, modificatd si completa-
td. Constituirea a fost recunoscu-
td prin Incheierea din 17 aprilie
2012 si Tnscrisd tn Registrul aso-
ciatiilor si fundatiilor de la Jude-
catoria Ploiesti.
Unul dintre scopurile principa-

.............................

meni dornici sd se informeze si

sé cunoascd mai multe in legatu- :
rd cu tema anuntatd : Medierea- :

tehnicd si artd. Cu aceastd ocazie,
participantii au primit revista ce
poartd acelasi nume, editatd de
Uniunea Centrelor de Mediere
din Roménia Tmpreund cu alte
materiale informative, respectiv
extrase din Legea 115/2012 si din
Noul Cod de Procedura Civila .
Evenimentul a fost structurat
in 2 parti, prima parte constand

n prezentarea generald a activiti- :

tii de mediere, concept, principii,

PLOIESTI MEDIATION CENTER

NEWSLETTER

..............................

he professional associ-
T ation Ploiesti Mediation

Center was established by
a group of 17 founding mem-
bers, authorized mediators, as
a nongovernmental, non-profit,
autonomous and apolitical or-
ganization, set up according to
Ordinance 26/2000, as amen-
ded. The establishment was
recognized by Decision dated
April 17, 2012 and entered in
the Register of Associations
and Foundation with the Plo-
iesti Court.

............................

the event: Mediation - Tech-
nique and Art, free information
session about mediation and
its advantages - an event which
has enjoyed a large attendance,
following an intensive publi-
city campaign, in the streets, in
public and private offices and
courts, by means of flyers, ma-
terials announcing the event
posted in different private of-
fices, not least through verbal
communication made on these
occasions.

The Reading room that ho-

le ale asociatiei pro-
fesionale Centrul de |
Mediere Ploiesti con-
std Tn asigurarea or-
ganizdrii si exercitd-
rii unitare In judetul
Prahova a profesiei
de mediator si con-
sacrarea principiului &
cd profesia de medi- f
ator, cu organizarea f
si functionarea ei
structural - sistemi-
cd, este 0 componen-
td complementard a
sistemului  judiciar
national.

Totodatd, Centrul
de Mediere Ploiesti
isi propune sd milite-
ze pentru asigurarea
unui cadru organi-
zatoric pentru me-
diatori, astfel incat,
acestia sd dispund
de conditii adecvate

‘ '
Caravana Medierii - Constanta | iulie 2012

CENTRUL |:|
\il |>|
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sted the event was
filled with people
eager to get in-
formed and learn
more about the
topic announced:
mediation, tech-
nique and art. On
| this occasion, par-
ticipants received
the magazine with
the same name,
published by the
Union of Mediation
Centers in Roma-
nia together with
other informative
materials, namely
excerpts of Law
115/2012 and the
New Civil Procedu-
re Code.

The event was
structured in two
; | parts, first part
o consisting of an
overview of the

pentru mediatizarea
si practicarea acestei profesii,
intr-o sferd cat mai cuprinzatoare
de tipuri de comunitat.

Potrivit scopului declarat al
Asociatiei Centrul de Mediere
Ploiesti, respectiv promovarea
medierii si a profesiei de media-
tor, membrii acesteia au organi-
zat, joi, 26.07.2012, la Biblioteca
Judeteand Nicolae Iorga din Plo-
iesti, evenimentul derulat sub de-
numirea - Medierea — Tehnica si
Artd, sesiune informativa gratuita
despre mediere si avantajele ei -,
eveniment care s-a bucurat de o
prezentd numeroasd din partea
publicul larg, urmare a derularii
unei campanii intensive de medi-

atizare a evenimentului, In stra-,

da, la sediile institutiilor publice
si private precum si la instante,
prin distribuirea de materiale in-
formative, afisarea la sediile insti-
tutiilor de materiale care anuntau
evenimentul si nu n ultimul rand
prin comunicarea verbala ficutd
cu aceste ocazii.

Sala de lecturd care a gézduit
evenimentul a fost plind cu oa-

avantaje, cadrul legislativ etc. dar

si o analiza in concret a activita- :
tii de mediere in conditiile mo- :

dificarilor aduse Legii 192/2006
privind medierea si organizarea
profesiei de mediator, de Legea

115/2012 in ceea ce priveste obli-

gativitatea informarii cu privire la
avantajele solutionarii litigiului
prin mediere, domeniile in care

aceastd obligativitate va opera , :

precum si dovada pe care partile
sunt tinute sd o faca la instanta cu

privire la indeplinirea acestei pro- :
ceduri, teme pregatite si sustinu- ;
te prin amabilitatea colegelor me- :

diatori, membrii ai Centrului de
Mediere Ploiesti: Tudose Liliana

Cociu-Anghel Rodica si subsem-

nata, Pdusan Anda, a doua parte
a evenimentului fiind dedicata
discutiilor interactive pe subiecte
lansate de invitati, dezbaterilor
deschise pe anumite teme ce {in
de promovarea medierii ca solutie

alternativa la instanta de judeca- :

td, analizelor diferitelor tipuri
de litigii sau spete ipotetice sau
reale care se pot solutiona prin

One of the main purposes of
the Ploiesti Mediation Center
professional association is to
ensure uniform organization
and performance of the me-
diator profession in Prahova
County and to strengthen the
principle that the mediator
profession, with its structu-
ral - systemic organization and
functioning, is a complemen-
tary component of the national
legal system.

Also, the Ploiesti Mediation
Center aims to advocate for
providing an organizational
framework for mediators so
that they have adequate condi-
tions for coverage and practice
of this profession, in a various
range of community types.

According to the stated pur-
pose of the Ploiesti Mediation
Center Association, namely the
promotion of mediation and
the mediator profession, its
members organized on Thur-
sday, 26.07.2012, at Nicolae
Torga County Library in Ploiesti,

mediation  work, concepts,
principles, advantages, legis—
lative framework etc. but also
a concrete analysis of media-
tion activity given the changes
brought to Law 192/2006 on
mediation and the profession
of mediator by Law 115/2012
regarding the obligation to
inform about the benefits of
resolving the dispute through
mediation, areas where this
obligation will operate, and
proof to the court that the par-
ties fulfilled this procedure,
subjects prepared and kindly
supported by my peer media-
tors, members of the Ploiesti
Mediation Center: Tudose Li-
liana, Cociu-Anghel Rodica,
Piusan Anda, and myself. The
second part of the event was
dedicated to interactive discus-
sions on topics introduced by
guests, open debates on certa-
in issues related to promotion
of mediation as an alternative
to court, analysis of various
types of litigation or hypothe-
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mediere etc.

In scopul cunoasterii gradului
de informare a celor invitati cu
privire la activitatea de mediere,
la finalul evenimentului, invitati-
lor li s-a adresat rugdmintea de a
completa chestionarele -sondaj
de opinie, cuprinzand urmatoare-
le intrebari:

1. Ati aflat despre institutia medierii?

2. Stiti ca de la 1 octombrie 2012
informarea cu privire la avan-
tajele medierii este obligatorie
pentru par(i? Stiti ca trebuie sa
faceti dovada la instanta cu pri-
vire la aceastd informare?

. Considerati utile si necesare
sesiunile de informare gratuita
cu privire la mediere si avanta-
jele medierii? Stiati ca va puteti
informa gratuit cu privire la
avantajele solutiondrii conflic-
telor prin mediere?

4. Ce recomanddri aveti in legd-
turd cu organizarea de eve-
nimente privind promovarea
medierii?

Astfel, a reiesit, urmare a
analizei facute dupd evaluarea
chestionarelor -sondaj de opinie,
ideea, unanim nsusitd, cd, prin
mediere, se poate ajunge la pacea
sociald. Majoritatea celor care
au completat chestionarele au
avut ca recomanddri promovarea

w

medierii prin diferite mijloace
(mass-media, sesiuni gratuite

de informare) in vederea consti-

entizdrii populatiei cu privire la
importanta medierii in societate
si la avantajele pe care le oferd
procedura medierii.

Din toate aceste puncte de ve- -
dere considerdm cd evenimentul, -

a fostun succes.

In aceste conditii, avand in ve-
dere prevederile Legii 115/2012, -

care instituie obligatia in sarcina
pértilor, ca procedura prealahild
la instanta de judecatd, de a se
informa cu privire la avantajele
pe care le poate oferi medierea

in solutionarea litigiilor, parti-

cipand in acest sens la o sedinta
de informare despre mediere, dar
si dorinta si nevoia publicului
larg de a fi informat, mediatorii

- membri ai Centrului de Mediere
Ploiesti considerd atit necesari, .

cat si oportund organizarea unor
astfel de sesiuni informative, cea
de joi fiind prima dintr-o serie ce
urmeazd a se desfasura lunar att
in Ploiesti, cat si in alte localitéti

din judet. L]
ANDA PAUSAN

Mediator

Presedinte Centrul de Mediere
Ploiesti

tical or actual cases that can be
solved through mediation etc.

In order to assess the guests’
information level on the medi-
ation activity, at the end of the
event, they were asked to fill
in a survey with the following
questions:

1. Have you heard about medi-
ation?
2.Do you know that starting
October 1, 2012 information
on the benefits of mediation
will become mandatory? Do
you know that you must pro-
ve to the court in reference to
this information session?
3.Do you think free informa-
tion sessions on mediation
and the benefits of mediati-
on are useful and necessary?

Did you know that you can

get free information on the

benefits of conflict resoluti-
on through mediation?

4.What are your recommenda-
tions about the organization
of events on the promotion of
mediation?

The analysis of the survey
showed a widely spread idea,
according to which mediation
can lead to social peace. Most
of those who filled in the ques-
tionnaires had recommended

promoting of mediation by
different means (media, free
information sessions) to raise
awareness about the importan-
ce of mediation in society and
the benefits offered by the me-
diation procedure.

From all these points of view
I consider the event was a suc-
cess.

In these circumstances, gi-
ven the provisions of Law
115/2012, which impose the
parties’ obligation to become
informed on the benefits of me-
diation in dispute resolution
prior to resorting to court, for
this participating to an infor-
mation session on mediation,
but also the desire and need of
the public to be informed, me-
diators - members of the Plo-
iesti Mediation Center consider
both necessary and desirable
to organize such information
sessions, therefore Thursday
hosts the first session in a se-
ries which will be held monthly
both in Ploiesti, and in other
cities in the county. m

ANDA PAUSAN
Mediator

Ploiesti Mediation Center
Chairwoman

Garavana Medierii - Constanta | iulie 2012
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Uniunea Nationala a Mediatorilor din Ramania ASOCIATIA MEDIATORILOR BIHOR

PROGRAM DE ACTIUNI COMUNE JOINT ACTIONS PROGRAME
UNMR, AMB, CMO, CMB : UNMR, AMB, CMO, CMB

....................................................................................................................

PENTRU ANUL 2011 catre asociatiile partenere a : FOR THE YEAR 2011 o The Court of Appeal Bihor;
n baza Parteneriatului de cola-  protocoalelor incheiate pana : ollowing Collaborative ® Prosecution of the institu-
borare si parte a acestuia, in  in prezent, publicarea si actu- : F Partnership and part of  tions mentioned above;
urma consultarilor asociatii-  alizarea tabloului mediatorilor, : it, after consultations e Bihor Bar;

lor semnatare pentru realizarea  precum si a altor activitati ne- : bhetween the associations, ® Bihor College of Legal Ad-

obiectivelor comune, s-au conve-  cesare. ¢ in order to achieve the com- visers;
nit semnarea si elaborarea urma-  Pentru fiecare sedinta lunar, : mon objectives, the signing ® Bihor Chamber of Public
toarelor actiuni concrete: Grupa de Lucru desemnata prin : and developing of the fol- Notaries;

1. Schimb reciproc de informatii, Parteneriatul de Colaborare vain- : lowing concrete actions were ® Bihor Police Department;
prin sedinte lunare organizate tocmi un proces verbal de sedinta : agreed: Municipality of Oradea;
in ultima zi de joi a fiecarei luni referitor la desfasurarea si reali- : 1.Mutual information ex- ® Bihor Chamber of Com-

calendaristice, la orele 15: 00, zarea prezentelor actiuni, avand :  change through monthly  merce;

sedinte care se = == o Other public
vor  desfasura : " . and private in-
prin rotatie la ' stitutions which

will be decided
later.
3.  Collabora-
tion in identi-
fying  possible
_| funding sources:
|® European
funds;
® sponsorships
and other pos-
sible sources of
funding;
4. Completion
and signing by
the partner as-
sociations of the
protocols signed
to date; publica-
tion and updat-
ing of the tables
of the mediators,
and other neces-
sary activities.
For each
monthly  meet-
ing, the Working
Group appointed
by the partner-

sediul asociati-
ilor semnatare
ale parteneria-
tului.

2. Organizarea in
comun pe baze
reglementate de |-
seminare, con- |
ferinte de presa, ..
mese  rotunde, e
etc. menite a
promova si dez-
volta medierea
prin incheierea [*
de  protocoale
cu principalele
institutii in mod
special cu:

o Judecatoriile
din judetul Bi-
hor;

o Tribunalul jude-
tul Bihor;

o Curtea de Apel
Bihor;

o Parchetele de
pe langa insti- |
tutiile mai sus |-

amintite; ship will prepare
¢ Baroul Bihor; |- . it a report of the
¢ Colegiul Consi- |2 Caravana Medierii - Constanta | iulie2012 | mecting on  the
lierilor Juridici |. s = 3 : development and
Bihor; - ' — implementation
o Camera Notarilor Publici Bihor; scop concis, finalizarea acestora. :  meetings held on the last of these actions, having as a
o Politia Bihor; De asemenea, fiecare membru @ Thursday of each month at goal their conclusion.
® Primaria Municipiului Oradea; al Grupei de Lucru va depune ma- : 3 p.m.; the sessions would  Also each member of the
o Camera de Comert si Industrie ximum de diligente necesare pen- :  be held, by rotation, at the Working Group will take the
Bihor; tru indeplinirea si concretizarea :  headquarters of the sign- due diligence to meet the
o Alte institutii publice si private prezentelor actiuni, aceasta atat :  ing associations. benchmarks for these ac-
pentru care se va hotari ulterior. in calitate de mediator autorizat, : 2.Joint organization of semi- tions, both as a mediator,
3. Colaborarea in identificarea cat si de membru al Asociatiilor -  nars,, press conferences, and as member of a Partner
surselor de finantare posibile: Partenere al Protocolului de Cola- :  round tables, etc. designed Association, part of the Pro-
o fonduri europene nerambursa- borare. m . to promote and develop tocol of Cooperation. [
bile; . mediation by signing pro-
® sponsorizari si alte surse posi- 14.12.2010 :  tocols with key institutions 14.12.2010
bile de finantare; . in particular with:

4. Completarea si semnarea de UNMR Bihor @ CMO e AMB e CMB .o Bihor County Courts; UNMR Bihor ¢ CMO e AMB e CMB
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erEmediere.ro

Portal web dedicat promovarii gratuite a birourilor indivi-
duale si a asociatiilor profesionale de mediatori, constitu-
ind o baza de date in domeniu atat pentru profesionistii
ADR, cat si pentru publicul larg.

Despre mediere

Modele de acte birou mediator

Dictionar

Inscriere gratuita a birourilor de mediatori

Articole

Legislatie

Birouri de informare gratuita

Stiri

Web portal dedicated to free promotion of individual of-
fices and associations of mediators, becoming a data base
in the field both for ADR professionals but also for the
wide audience.

About mediation

Mediator offices documentation

Dictionary

Free enrolment on mediator offices

Articles

Legislation

Free information offices

News

www.portalmediere.ro
office@portalmediere.ro

O fmmm.ro

formare in mediere mugur mitroi

STraditional litigation is a mistake that must be corrected...
For some disputes trials will be the only means, but for many
claims trials by adversarial contest must in time go the way of

the ancient trial by battle and blood. Our system is too costly,

too painful, too destructive, too inefficient for really civilized
people.” Chief Justice Warren E. Burger, (Ret.)
U.S. Supreme Court

BIROU DE MEDIATOR
MUGUR MITROI
Adresa: Bucuresti, sector 1
Telefon: +40(75)3.103.613
mugurmi@yahoo.com

BIROU DE MEDIATOR
MADALINA CALCAN
Adresa: Bucuresti, sectorl
Telefon: +40(72)2.239.261
madalina.calcan@yahoo.com

Practica a medierii in toate tipurile de conflicte, cu
expertiza de abordare fie individual, fie ca echipa.

Know-how si competenta necesare abordarii unei vaste
tipologii de conflicte care cuprinde domeniul litigiilor
in instanta (civil, comercial, insolventa, familie, penal,
asigurari s.a.m.d.) anterior, in timpul si ulterior apelarii la
instanta de judecata, dar si domeniul gestionarii disputelor
ne-litigioase si a blocajelor in managementul conflictelor
(deal mediation, settlement counsel s.a.m.d.), procedura
medierii fiind preferata de parti, persoane si institutii pe care
complexitatea relatiilor sociale si economice ii plaseaza la un
moment dat in situatii adversariale diverse.

Existenta pe piata romaneasca a fost marcata de implicarea
in mai multe proiecte majore ce au obtinut recunoasterea
in domeniul ADR din Romania si international, precum si
consolidarea pozitiei in topul celor mai performante servicii
de mediere din tara, prin asistenta de cea mai inalta calitate
acordata unor companii si grupuri reputate din Romania.

mediere v

Website dedicat demonstratiilor practice
si emisiunilor TV despre metodele ADR.

Website dedicated to practical demonstra-
tions and TV shows on ADR methods.

www.medieretv.ro
office@medieretv.ro

O fmmm.ro

formare in mediere mugur mitroi

STraditional litigation is a mistake that must be corrected...
For some disputes trials will be the only means, but for many
claims trials by adversarial contest must in time go the way of

the ancient trial by battle and blood. Our system is too costly,

too painful, too destructive, too inefficient for really civilized
people.” Chief Justice Warren E. Burger, (Ret.)
U.S. Supreme Court

BIROU DE MEDIATOR
MUGUR MITROI
Adresa: Bucuresti, sector 1
Telefon: +40(75)3.103.613
mugurmi@yahoo.com

BIROU DE MEDIATOR
MADALINA CALCAN
Adresa: Bucuresti, sectorl
Telefon: +40(72)2.239.261
madalina.calcan@yahoo.com

Mediation practice in all types of conflicts, with expertise
in individual or team approach.

Know-how and necessary competence to approach a wide
typology of conflicts, comprising: court litigations (civil,
commercial, insolvency, family, criminal, insurances and
so on), before, during and after the resort to a court, but also
the management of non-litigious disputes and blockages
in conflict management (deal mediation, settlement
counsel ete.), the mediation procedure being preferred by
parties, persons and institutions that the complexity of social
and economic relations place them in different opposing
positions, at a certain point in time.

The existence on the Romanian market has been marked by the
involvement in several major projects, which obtained recognition
inADR areain Romania and internationally, aswell as consolidation
of the position in top of the most performing mediation services
in the country, due to the best qualitative assistance delivered to
notorious companies and groups in Romania.
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Bd. I. L. Caragiale, nr. 16, Resita, jud. Caras-Severin  Bld. Revolutiei din Decembrie nr. 35B, sc.1, ap.2,

0255.217.013, 0720.540.282
lelia.bako@yahoo.com

(al. Caransebesului,nr 9,sc 2,et 3,ap 16, Resita,
jud. Caras-Severin

0355.809.546, 0732.043.303
iulia_mara77@yahoo.com

Str. Fintinilor,nr 5,5¢ 1,et 9,ap 33., Resita,
jud. Caras-Severin

0751.203.395, 0722.932.344
marius.benda@gmail.com;
marius.benda@yahoo.com

Aleea Tineretului nr.5, ap.72, Resita,
jud. Caras-Severin

0720.151.296, 0749.078.433
berbenceam@yahoo.com

Str. Efrem Zacan , bl.2A, ap.1, Caransebes,
jud. Caras-Severin

0726.247.434

bursuc.marcel@gmail.com

Str. lon Corvin, bl. 4, et.1, ap. 6, Resita,
jud. Caras-Severin

0722.255.806

cn.rebeca@gmail.com

Str. Revolutiei din Decembrie nr.358B, sc.1, ap.2,
Resita, jud. Caras-Severin

0355.410.441, 0722.558.567
cael1717@yahoo.com

fax: 0355.805.551

Str. Revolutia din Decembrie, nr. 32, sc. 2, ap.14,
Resita, jud. Caras-Severin
0770.516.967,0722.763.407

email: daciana_davidescu@yahoo.com

ISSN 2069-1378

Resita, jud. Caras-Severin
0355.806.444, 0756.282.768
fax: 0355.806.444

Str. Rodnei,nr 11,bl 11,sc Aet 1,ap 3., Resita,
jud. Caras-Severin

0744.337.165

mironstefan@gmail.com

Aleea Tusnad,bl 7 sc 2, ap 7, Resita,
jud. Caras-Severin

0355.803.186, 0727.344.241

fax: 0255.226.659
marinelarotariu@yahoo.com

Str. Petru Maior, bl 800, et IV, birou 423, si 424,
Resita, jud. Caras-Severin
0255.217.333,0729.905.526
fax:0255.217.333
ionela_spataru66@yahoo.com

P-ta. 1 Decembrie 1918,nr. 25,ap 25,et 2,ap. 5,
Resita, jud. Caras-Severin

0723.663.564

danielsturz@yahoo.com

Ale. Narcisei,nr 4,s¢ 3,et 1,ap 8, Resita,
jud. Caras-Severin

0355.803.158, 0748.666.336

fax: 0355.803.158
tanasa.gabriel@gmail.com

Str. Gibinului,bl 1,s¢ 1,et 1,ap 1., Resita,
jud. Caras-Severin

0744.763.444
simonavastag@yahoo.com

10,00 LEI



