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Fondata de FMMM in octombrie 2010, este singura revista
profesionala de mediere din Europa. Tiparita lunar, se distribuie
gratuit in peste 100 de locatii in Roménia (organizatii profesionale
ale mediatorilor, instante de judecata, primarii, universitéati,
Biblioteca Centrala Universitard, Institutul National de Magistratura,
Consiliul Superior al Magistraturii, Ministerul Justitiei s.a.m.d.),
precum si cétre organizatii internationale de ADR din Marea Britanie,
Belgia, Olanda, Franta si S.U.A. Incepand cu numarul 6 din anul I,
luna martie 2011, apare in editie bilingva, romana-engleza.

Scoala de Formare in Mediere Mugur Mitroi multumeste colaboratorilor
revistei si asigura cititorii de continuarea aparitiilor de calitate.

office@mediereatehnicasiarta.ro
www.mediereatehnicasiarta.ro

Established by FMMM Romania Mediation Training School in October
2010, the only professional mediation magazine in Europe. With monthly
issues, it is spread for free in over 100 locations in Romania
(professional organizations of mediators, court rooms, city halls,
universities, University Central Library, National Magistracy Institute,
Magistracy Superior Council, Ministry of Justice a.0.) as well as in
international ADR institutions in Great Britain, Belgium, Holland, France
and the US. Starting the 6th issue released in March 2001, the magazine
becomes bilingual, Romanian and English.

FMMM Romania Mediation Training School thanks the collaborators of
the magazine and assures the readers on the following qualitative issues.

office@mediereatehnicasiarta.ro
www.mediereatehnicasiarta.ro

SCOALA DE FORMARE IN MEDIERE

O fmmm.ro
MUGUR MITROI p—

office@fmmm.ro
+40 753 103 613

SCOALA DE FORMARE IN MEDIERE MUGUR MITROI este certificatéd de
organizatii de referinta din domeniul ADR: Federal Mediation and
Conciliation Service, Washington DC, S.U.A. si The Lord Slynn of
Hadley European Law Foundation Londra, Marea Britanie.

Scoala organizeaza cursuri de formare initiala a mediatorilor,
autorizate de Consiliul de Mediere din Romania in baza legii nr.
192/2006 privind medierea. Cursul cu durata de 80 de ore se
desfasoara pe parcursul a 2 saptamani; participantii primesc la
inceputul cursului kit-ul complet ce contine: manualul cursantului pe
suport de hértie, formatul electronic al cursului, modelul de formula-
ristica necesar desfasurarii profesiei de mediator si cele doua aparitii
editoriale “Ghidul Mediatorului Profesionist” si ,,Mediere si Conflict”
(autor Mugur Bogdan Mitroi).

Scoala desfasoara, de asemenea, cursuri de tehnici avansate in
mediere cu urmatoarele teme: Managementul Conflictului, Comunica-
re pentru Practica Medierii, Elemente Esentiale de Drept Necesare
Mediatorului. Cursurile sunt acreditate de Consiliul de Mediere din
Roménia cu 16 ore de formare continua.

Colaborarea cu organizatiile internationale ADR s-a materializat in
organizarea de cursuri de tehnici avansate in mediere cu participarea
unor traineri recunoscuti in domeniu precum Eileen B. Hoffman, Linda
I. Lazarus, Sir Henry Brooke, Paul Randolph, Spenser Hilliard.
Certificarile acordate de Federal Mediation and Conciliation Service
si The Lord Slynn of Hadley European Law Foundation formatorilor
scolii si cursurilor organizate de aceasta asigura posibilitatea
mediatorilor de a se autoriza atat in Europa, cat si in S.U.A., pregati-
rea acestora fiind acreditati la standarde mternatlonale

in domeniul de Training organizational — instrumente de manage-
ment, FMMM dezvolta programe personalizate, subsumate eficientei
manageriale si realizarii obiectivelor de business. Programele
propuse antreneaza aceste competente necesare intr-un mod practic
si aplicat: Managementul conflictului; Dinamica disputelor. Proceduri
de evaluare si gestionare; Comunicare de business.
office@fmmm.ro

www.fmmm.ro

SCOALA DE FORMARE IN MEDIERE MUGUR MITROI is certified by
landmark organizations in ADR area: Federal Mediation and Concilia-
tion Service, Washington DC, USA and The Lord Slynn of Hadley
European Law Foundation London, Great Britain.

The school organizes courses for initial training of mediators,
authorized by the Mediation Council in Romania based on law
192/2006 on mediation. The course that lasts 80 hours is spread over
a period of 2 weeks; the participants receive at the beginning of the
classes the complete kit comprising: the written manual for the
attendee, the electronic version of the course, the model of docu-
ments necessary for practicing the mediator profession and the two
volumes: “The Guidebook of Professional Mediator” and ,,Mediation
and Conflict” (written by Mugur Bogdan Mitroi).

The School also provides courses on advanced techniques in
mediation, with the following topics: conflict management, communi-
cation for mediation practice, essential law elements necessary for a
mediator. The courses are accredited by the Mediation Council in
Romania with 16 hours of continuous training.

The collaboration with international ADR organizations materialized in
the configuration of courses on advanced mediation techniques, with the
participation of famous trainers in the field, such as Eileen B.Hoffman,
Linda I. Lazarus, Sir Henry Brooke, Paul Randolph, Spenser Hilliard.
Certifications granted by the Federal Mediation and Conciliation
Service and The Lord Slynn of Hadley European Law Foundation to
School’s trainers and to courses organized by it give the mediators
the chance to become certified both in Europe and in the US, their
training being accredited at international standards.

In organizational training—management instruments, FMMM develops
customized programs, falling into managerial efficiency and achiev-
ing business targets. The programs proposed teach these necessary
components in a practical and applied manner: conflict management,
dispute dynamics, evaluation and management dynamics; business
communication.

office@fmmm.ro

www.fmmm.ro
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MEDIEREA TEHNICA SI ARTA,
LA 2 ANI DE EXISTENT

.............................

DE CE ,,TEHNICA”?

In doi ani am arata ca medi-
erea reprezinta o profesie care
are nevoie de abilitati cultivate
si dezvoltate, de dedicare si exer-
citiu, de studiu si experienta, de
interactiune si dinamica.

In doi ani am demonstrat ca
profesia se bazeaza pe stiluri
proprii, pe abordari diferite, pe
concluzii personale, pe experi-
ente traite, pe raspunsuri gasite,
toate ducand la profeionalizarea
mediatorului si la identificarea
unor mijloace de gestionare cris-
talizate in tehnica.

............... Yeeinnencans

DE CE ,,ARTA"?

Ne nastem cu talente care ra- -
man undeva ascunse pana la mo- :

mentul in care nevoia ne obliga sa
le folosim, la inceput empiric mai

tarziu cizeland, slefuind devin ra- :

finamente personale deplasand

munca din zona obligatiei si a ru- :

tinei in zona dedicarii si artei.

La doi ani de ,tehnica” revista
a devenit ,arta” demonstrand ca
orice este posibil daca ceea ce faci

capata maestrie. [ ]
MUGUR BOGDAN MITROI
Fondator

AVANTAJELE MEDIERII
PENTRU JUSTITIABILI

n Roménia justitiabilii fac

plangeri si cereri la instanta

de judecatd pentru tot felul de
probleme. Gradul de toleranta la
actiunile usor vatamatoare ale al-
tora impotriva noastra este unul
redus, accesul la justitie este rela-
tiv usor, iar existenta instantelor
in fiecare localitate importantd
din Roménia explicd numarul
mare al dosarelor. Tnsd, ceea ce
partile nu realizeaza atunci cand
promoveazd actiunea sunt sanse-
le de a castiga procesul, timpul
cat va dura acesta si cheltuielile
finale ale demersului judiciar.

Tn ceea ce priveste primul aspect,
justitia din Roménia se confrunta
cu problema lipsei de jurispruden-
td unitara. Dacd avem in vedere cd
legislatia este deficitara, cu extrem
de multe modificari, dar si a unei
exacerbdri a rolului judecatorului
in interpretarea legii, in practicd
sunt nenumdrate exemple de situa-
tii i care actiuni similare sunt solu-
tionate in mod diferit de judecitori
din instante din judete diferite sau
uneori chiar din aceeasi instanta.

Din acest punct de vedere pro-
cedura medierii oferd posibilitatea
justitiabililor ca toate aceste aspec-
te sa fie evitate, nici una dintre parti
nu va fi in situatia unui perdant, so-
lutia fiind de comun acord acceptata.

Daca ne referim la durata de
solutionare a cauzelor, datele sta-
tistice oficiale arata cd pentru fie-
care etapd de judecatd media este
de 6 luni. In realitate sunt cauze
ce trateazd subiecte importante
pentru parti, cum sunt cele funci-
are, de dreptul muncii sau de fa-
milie care dureazd mult mai mult.

Procedura medierii scurteazd
solutionarea litigiului, dar si stin-
gerea conflictului.

In privinta costurilor, legea preve-

de plata unei taxe de timbru pentru
a introduce o actiune in justitie. La

aceasta se adaugd taxele pentru co-
pierea actelor din dosar, taxele pen- -

tru promovarea ciilor de atac, etc.
In situatiile in care sunt posibile un
numdr de mai multe rejudeciri ce

impun reluarea ciclului procesual,
cheltuielile totale nu pot fi anticipa- -

te. Dacd mai addugam si pierderile
suferite de parti ca urmare a trecerii
timpului rezultate din nefolosirea

obiectului judecatii, constatdm fap- :
tul cd suntem in prezenta unor chel- :

tuieli ce depasesc estimdrile initiale.

Fata de aceste aspecte solutio- :

narea conflictelor prin procedura

medierii este cu sigurantd, pen- -

tru parti un real beneficiu.

Neutralitatea si impartialitatea me-
diatorului sunt elemente care comple-
teazd aspectele mai sus amintite, ex- *

punerea problemelorin fata unui tert

neutru, fard nici un interes in avanta-
jarea uneia sau alteia dintre pérti asi-

gurd celor prezenti la mediere deplina

convingere ca apelarea la procedura

medierii este beneficd pentru ei.
Confidentialitatea discutiilor si

locul privat in care are loc medi- :

erea, aratd cd aceastd procedura

este o procedurd discretd, depar-

te de expunerea publicd, ceea ce
pentru persoanele care se bucura

de notorietate intr-o anumitd pro-
fesie sau pentru societatile comer- :

ciale constituie un real avantaj.

In concluzie, procedura medie- :

rii conferd avantaje semnificative

pentru parti, o mai corectd in- :

formare ajutand justitiabilii sa-si

solutioneze conflictele intr-o ma- :

nierd civilizata, eleganta. n

DANIEIA BOBARU
Mediator

MEDIATION TECHNIQUE AND ART,
2 YEARS OF EXISTENCE

.............................

WHY ,, TECHNIQUE”?

In two years, we have showed
that mediation is a profession
which needs cultivated and devel-
oped skills, it needs dedication
and practice, study and experi-
ence, interaction and dynamics.

In two years we have proved
that the profession is based on
own styles, on different approach-
es, on personal conclusions, on
experiences, on answers found,
all leading to a professionaliza-
tion of mediator and identifica-
tion of management means, crys-
tallized in technique.

.............................

WHY “ART”?

We are born with talents that
stay hidden somewhere until the
need forces us to use them, at first
empirically and later, after refin-
ing and polishing, they become
personal refinements, moving the
work from the obligation and rou-
tine area to dedication and art area.

After two years of “technique”,
the magazine has become “art’,
proving that anything is possible
if what you do gains mastery. m

MUGUR BOGDAN MITROI
Founder

MEDIATION ADVANTAGES
FOR JUSTICE SEEKERS

n Romania, litigants make com-
plaints and file requests to court
for all sorts of problems. Degree
of tolerance to slightly harmful ac-
tions made by others against us is
low, access to justice is relatively
easy and the existence of justice co-
urts in every important city in Ro-
mania explains the large number
of files. But what the parties do not
consider when promoting a court
action, is the chances of winning,
time and final expenses of a trial.
Regarding the first item, jus-
tice in Romania faces the lack of
unitary jurisprudence. If we think
that legislation is weak, with ex-
tremely numerous changes, and
the exacerbation of judges’ role
in interpreting the law, in practice
there are countless examples of
situations where similar actions
are handled differently by judges
in courts of different counties or
sometimes even in the same court.
From this point of view, media-
tion allows litigants to avoid all
these issues, none of the parties
being in a losing situation, the so-
lution is commonly accepted.
When referring to the period of
resolving the matters, official sta-
tistics show that the average time
for each step is 6 months. In fact,
there are cases dealing with im-

portant topics for the party, such
as land, labor or family issues
that take even much longer.

Mediation shortens the time
for dispute resolution, but also
for conflict settlement.

In terms of costs, the law provides
for the payment of a stamp duty
to bring an action in court. This is
added the file copying fees, charges
for promoting different appeals, etc.
In cases involving several appeals
requiring the re-start of procedure,
total expenditure can not be antici-
pated. If we add the losses incurred
by the parties as a result of time
passed, we find ourselves with costs
exceeding original estimates.

Compared to these issues, conflict
resolution through mediation is cer-
tainly a real benefit for the parties.

Mediator’s neutrality and im-
partiality are elements that com-
plement the above mentioned,
disclosure of problems before a
neutral third party with no inter-
est in favoring one party or anoth-
er provides the full conviction to
those resorting to mediation that
itis beneficial for them.

Confidentiality of discussions
and private place where media-
tion takes place show that this
procedure is a discreet one, away
from public exposure, which is
a real advantage for those who
enjoy fame in a particular profes-
sion or for companies.

As a conclusion, the mediation

g8 procedure provides significant

advantages for parties, more ac-
curate information helping indi-
viduals resolve conflicts in a civi-
lized, elegant manner. L]

DANIEIA BOBARU
Mediator



medierea, tehnica si arta » octombrie 2012

LA 2 ANI, CRED. -
COPIIl RAD, EU DARUIESC

..............................

a 2 ani de la nastere, revis-
|_ ta Medierea Tehnica si Arta

sarbatoreste. Vrem sa dam
inapoi caldura cu care am fost
inconjurati si am crescut. Res-
ponsabilitatea implicarii si susti-
nerea comunitatii sunt valori care,
de azi, vor fi integrate in prezent.

DAM ASTFEL STARTUL
CAMPANIEI DE STRANGERE
DE FONDURI C.R.E.D. - COPIII
RAD, EU DARUIESC.

Campania isi propune sa faci-
liteze accesul la educatie si asis-
tenta sociala pentru copiii din
familii vulnerabile sustinuti de
Centrul de zi pentru copii ”Sf. Mu-
cenita Sofia” - un asezamant care
functioneaza in cadrul Sectorului
Social Filantropic si Misionar - o
componenta a Arhiepiscopiei Bu-
curestilor, eparhie din cadrul Mi-
tropoliei Munteniei si Dobrogei,
care este organizat si functionea-
za, din punct de vedere canonic si
administrativ, conform prevederi-
lor Statutului Bisericii Ortodoxe
Romane, sub conducerea Preafe-
ricitului Parinte Daniel.

Asa cum bine stiti, oricat de mult
am vrea, planurile nu pot deveni

............................

realitate fara resursele necesare.
Asadar, va invitam sa decideti

ca 2% din impozitul dumnea- :

voastra pe venit sa fie folosit

pentru cresterea si educatia co- :

piilor din Centrul de zi pentru
copii ,,Sf. Mucenita Sofia”.

Fara generarea unor costuri
suplimentare, si dumneavoastra
puteti contribui in mod direct la
ameliorarea calitatii vietii unui

tor mai bun.

CUM PUTETI FACE ACEST
LUCRU?

Directionand 2% din impozitul

datorat statului direct catre Cen- *
trul de zi pentru copii ,Sf. Muce- :

nita Sofia”. Nu va costa nimic si

poate reprezenta un ajutor impor-

tant pentru un copil. =

Adresa Centrului: str. Scaune nr.

2 -4, sector 3, Bucuresti
Email:  centruldezi_sf.sofia@
yahoo.com
Tel. +40314.380.290
Campanie sustinuta de :
www.mediereatehnicasiarta.ro
www.fmmm.ro
www.portalmediere.ro
www.medieretv.ro

AT 2 YEARS OLD, BELIEVE -
CHILDREN LAUGH, | GIVE

..............................

t 2 years since its founda-
A tion, the magazine Media-

tion Technique and Art is
celebrating. We want to return the
warmth we were surrounded with
and which helped us grow. The
responsability of commitment and
the support for the community are
the values which, starting today,
will be integrated in the present.

: THEREFORE WE START THE

astfel de copil si oferirea unui vii- :

FUND RAISING CAMPAIGN BELI-
EVE — CHILDREN LAUGH, | GIVE.
The campaign aims to facilitate
the access to education and social
assistance for the children from
vulnerable families supported
by The Center for Children Saint
Sophia - an entity functioning
within the Social Philanthropical
and Missionary Sector - a com-
ponent of the Archiepiscopate of
Bucharest of the Metropolitan of
Muntenia and si Dobrogea, which
is organised and functional, cano-
nic and administrativ, according
to the Statute of the Romanian
Orthodoxe Church, under the
conduct of His Beatitude Daniel.
As you are aware, as much as
we want, the plans cannot beco-

............................

me reality without the needed
resources.

We invite you to decide that
2% of your income tax to be
used for the raise and educati-
on of the children from the Cen-
ter for Children Saint Sophia.

Without any additional costs,
you can contribute directly to im-
prove the quality of a child’s life
and to his better future.

HOW CAN YOU DO THAT?

By directing 2% of the tax in-
come owed to the state directly
to the Center for Children Saint
Sophia. It is not costing you
anything additional and it can
represent an important help for a
child. Nu va costa nimic si poate
reprezenta un ajutor important
pentru un copil. u

Address of the Center: 2-4, Sca-
une Street, 3rd District, Bucharest

Email:  centruldezi_sf.sofia@
yahoo.com

Phone: +40314.380.290

Campaign supported by :

www.mediereatehnicasiarta.ro

www.fmmm.ro
www.portalmediere.ro
www.medieretv.ro
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EU AM ALES MEDIEREA

xista intotdeauna un motiv
E pentru care oamenii ac-

tioneaza intr-un anume fel.
Daca gasim acest motiv, care de
este de obicei unul ascuns, avem
cheia actiunilor lor si poate chiar
a personalitatii lor.

In fiecare zi facem alegeri care,
mai mult sau mai putin, ne influen-
teaza viata. Eu am ales anul acesta
sa devin mediator. Acum cand ma
prezint spun ca sunt mediator. Se
intampla foarte des ca, atunci cand
aude ca sunt mediator, partenerul
de discutie sa se uite putin nedu-
merit la mine. Se intampla asta
pentru ca nu a auzit de mediere,
sau stie prea putin despre aceasta
profesie. Si atunci urmeaza cateva
intrebari : ce este medierea ? ce
faci tu ca mediator ? de ce sa ape-
lez 1a mediere cand am un conflict
si sa nu merg la judecata ?

Ce este medierea ? Medierea
este o modalitate alternativa de
solutionare a conflictelor, pe cale
amiabila, si are un caracter volun-
tar. Nimeni nu poate fi obligat sa
participe la mediere. Medierea
se bazeaza pe increderea pe care
partile o acorda mediatorului, ca
persoana specializata, sa faci-
liteze comunicarea intre ele, sa
le sprijine in negociere pentru
solutionarea conflictului  prin
obtinerea unei solutii reciproc
convenabile, eficiente si durabile.
Medierea este singura metoda
prin care partile implicate intr-un
conflict isi pot exercita controlul
total asupra modului de solutio-
nare a conflictului. Este metoda
prin care partile pot participa
activ in procesul decizional, au
controlul total asupra propriilor
decizii si se pot implica direct in
gasirea solutiei. Medierea fur-
nizeaza partilor mecanismul per-
fect prin care acestea isi pot alege
solutia, mecanismul prin care
partile pot evita ca solutionarea
conflictului existent intre ele sa
se faca de o terta parte.

Ce fac eu ca mediator? Eu ca
mediator sunt o persoana spe-
cializata, care in conditii de neu-
tralitate, impartialitate, confi-
dentialitate si care avand liberul
consimtamant al partilor, facilitez
comunicarea dintre acestea si le
sprijin in gasirea unei solutii reci-
proc convenabile. Conflictele apar
ca urmare a lipsei de comunicare
dintre parti, ca urmare a neinte-
legerii sau intelegerii gresite de
catre o parte a mesajului pe care
cealalta parte il transmite. Eu ca
mediator am sarcina sa asigur
decodificarea acestui mesaj ast-
fel incat el sa fie inteles de catre
cel caruia i se adreseaza asa cum
a fost el transmis de catre cealal-

ta parte. Eu ca mediator nu sunt
nici politist, nici procuror, nici
judecator. Nu iau decizii si nu dau
ordine si nici consilier juridica pe
timpul desfasurarii procedurii de
mediere. Eu ca mediator ascult
cu atentie pozitia partilor, pun
intrebari, verific realitatea., creez
un climat propice dialogului in
care partile sa aiba sentimentul
ca sunt parteneri de dialog si nu

adversari. Prin intermediul se- -

siunilor separate caut si incerc
sa descopar nevoile si interesele
partilor, care de multe ori sunt
ascuns, caut si incerc sa inlatur
piedicile de ordin emotional care
impiedica partile sa ajunga la un
acord, incerc sa focusez atentia

partilor pe nevoile si pe interese- :

le acestora.

De sa aleg medierea in locul
instantei de judecata ? Pentru ca
prin mediere am posibilitatea de
a face economie de timp si bani.

Economie de timp pentru ca o me-

diere se poate termina in cateva
ore sau in cetava zile, spre
deosebire de procedura cla-
sica in fata instantei unde
dureaza cel putin o luna
pana se stabileste primul
termen de judecata. Econo-
mie de bani pentru ca daca
aleg medierea trebuie sa
platesc doar onorariul me-
diatorului, si asta in cota
parte egala cu cealalata
parte din mediere daca nu
convenim altfel. Procedu-
ra clasica in fata instantei
presupune costuri consi-
derabil mai mari reprezen-
tate de onorariul avocati-
lor, taxe judiciare, taxele
pentru expertize, cheltuieli
cu deplasarile la instanta
ete. Solutionarea conflictu-
lui prin mediere imi ofera
posibilitatea  recuperarii
taxelor de timbru platite
pentru investirea ins-
tantei de judecata cu so-
lutionarea cererii mele.
Pentru ca medierea este

o procedura confidentia-
la, care se desfasoara in
biroul mediatorului, spre
deosebire de procedura
in fata instantei care este
publica si care presupune
stres si expunere pu-
blica. Toate discutiile si
actele incheiate in timpul
medierii sunt confidentiale
daca partile nu hotarasc
altfel. Pentru ca procedura
medierii este una infor-
mala, flexibila. Partile pot
stabili de comun acord cu
mediatorul data si ora cand
va avea loc medierea, iar re-
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| HAVE CHOSEN MEDIATION

here is always a reason why
people act in a certain way.
If we find this reason, which
is usually a hidden one, we then
have the key to their actions and
even to their personality.

Every day we make choices that
more or less influence our lives. [
have chosen this year to become
amediator. Now, when [ introduce
myself, I say: “I'm mediator”. It
very often happens, when hear-
ing I am mediator, the conversa-
tion partner looks at me a bit puz-
zled. This because he/she has not
heard of mediation, or knows too
little about the profession. Then
follow a few questions: What is
mediation? What do you do as a
mediator? Why go to mediation in
case of a conflict instead of court?

What is mediation? Mediation
is an alternative way to solve
conflicts amicably, and is strictly
voluntary. No one may be com-
pelled to participate in mediation.
Mediation is based on trust the

—— parties give to
the mediator as
a trained per-
son, to facilitate
communication
between them,
support them
in negotiations
to resolve the
conflict by ob-
taining a mu-
tually  agreed
solution, ef-
ficient and
durable.  Me-
diation is the
only method by
which the par-
ties involved in
a conflict may
exercise  con-
trol over how
to resolve the
conflict. It is
the method by
which parties
may participate
actively in de-
cision-making
process, have
full control
over their own
decisions and
can engage
directly in find-
ing the solu-
tion. Mediation
provides  the
perfect mecha-
nism by which
these  parties
can choose the
solution,  the
mechanism by
which the par-
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ties may avoid resolving the con-
flict between them by a third party.

What do I do as a mediator?
As mediator, I am a specialized
person, who, in conditions of neu-
trality, impartiality, confidential-
ity, and holding the free consent
of the parties, facilitates com-
munication and support them in
finding a mutually agreed solu-
tion. Conflicts arise from the lack
of communication between the
parties as a result of misunder-
standing or wrong understanding
by one party of the message the
other sends. As mediator, I have
to ensure the message is decoded,
so that it is understood by the re-
ceiver in the form it was sent by
the other party. As a mediator, I
am neither policeman nor a pros-
ecutor or a judge. I do not make
decisions and give orders or legal
advice during the mediation pro-
cess. As mediator T listen care-
fully the position of the parties,
ask questions, check trueness of
facts, T create a proper climate
for dialogue where parties have
the feeling they are dialogue part-
ners, not adversaries. In separate
sessions, I try to discover the
needs and interests of the parties,
which are often hidden, look and
try to remove emotional obstacles
that prevent the parties reach an
agreement, I try to focus the par-
ties on their needs and interests.

Why choose mediation instead
of a court action? Because I can
save time and money in media-
tion. Time saving as mediation
may end in a few hours or days
unlike classical procedure in
court, where it takes at least a
month before first hearing is
set. Money saving because if [
choose mediation I only have to
pay the mediator’s fee, actually
equal share split between both
parties, unless agreed otherwise.
The classical procedure before
the court involves substantially
higher costs represented by at-
torneys’ fees, legal fees, expert
fees, court travel expenses etc.
Conflict resolution through medi-
ation allows me to recover stamp
fees paid for investing the court
with solving my case. Because
mediation is a confidential pro-
cedure, which takes place in the
office of a mediator, unlike the
procedure in court, which is pub-
lic and involves stress and public
exposure. All conversations and
documents signed during media-
tion are confidential unless the
parties agree otherwise. Because
mediation procedure is informal
and flexible.

Parties can agree together with
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gulile care guverneaza in timpul
desfasurarii medierii sunt cele ale
bunului simt si al respectului reci-
proc. Pentru ca medierea imi ofe-
ra posibilitatea sa imi restabilesc
si sa imi continui relatiile bune
avute cu cealalta parte pana la
ivirea conflictului. Pentru ca acor-
dul de mediere incheiat la finalul
sedintei de mediere reflecta in
totalitate vointa partilor nu este
hotararea unei terte persoane si
care se impune sa fie respectata
de catre partile aflate in conflict.
Medierea este singura modali-
tate de solutionare a unui conflict
care ofera partilor posibilitatea
unei solutionari eficiente si reci-
proc convenabile. Solutionarea

conflictului ~ in
fata instantei de
judecata inseam-
na ca o parte cas-
tiga si una pierde,
nefiind rare situa-
tiile cand ambele
parti sunt nemul-
tumite de solutia
oferita de catre
judecator.

La inceputul
acestor randuri vorbeam despre
alegeri. Eu am ales medierea. Voi?

| |

NICOIAE STEFAN STEF
Mediator
Zalau - Alba Iulia

INFORMAREA SI ACCESUL
LA PROCEDURA MEDIERII iN GRECIA

xistd vreo posibilitate de a
E obtine informatii despre si

acces la procedura medierii
pe teritoriul elen si, mai precis,
in sistemul juridic, unde existd
intotdeauna obstacole ce Tmpiedi-
cd Infdptuirea justitiei, iar cetdte-
nilor le este literalmente interzis
sd aibd acces la ea?

Prima data am aflat despre
mediere acum vreo doi ani,
intr-un seminar organizat de
Asociatia Barourilor din Corfu.
Avocatii si membrii Asociatiei au
fost informati cu privire la legea
3898/2010 care fusese emisa la
acea datd, si care stabilea Tnh mod
legal medierea in cauzele civile
si comerciale. Inutil sd spun, cei
mai multi dintre noi nu aveau ha-
bar de aceasta institutie. In ciuda
faptului cd noua lege fusese deja
votatd si publicatd, procesul prin
care avocafii greci sau organiza-
tiile erau autorizati ca mediatori
de catre autoritatile elene, a rd-
mas inactiv pdnd la publicarea
Deciziei Ministerului ~ Justitiei
nr. 109088/2011 privind proce-
dura de validare a mediatorului
autorizat (Codul deontologic al
Mediatorilor Autorizati, precum
si sanctiunile pentru Incdlcarea
acestuia). Prin urmare, singura
posibilitate de a obtine informatii
despre si acces la procedura me-
dierii, in general, si la formarea
si certificarea avocatilor la acel
moment se realiza prin interme-
diul unor agentii private, cum ar
fi Centrul Elen de Arbitraj si Me-
diere, in colaborare cu centre de
formare recunoscute internatio-
nal, cum ar fi CEDR si CiArb.

Doi ani de la publicarea noii
legi, Intrebdrile raman aceleasi:
a) cum vor fi avocatii din Grecia
informati despre procedura me-
dierii, b) cum vor avea acces la

.............................

ea, si ¢) cum vor fi instruiti si au- :

torizati ca mediatori? In cele din
urmd, cum vor fi cetdtenii greci

informati cu privire la recenta in- :

stitutie juridica a medierii?
Réspunsul  la  1intrebarile
referitoare la avocati trebuie
sa fie Tmpartit in doud parti:
Pe de o parte, procedura medierii
va deveni n curdnd o parte din
viata noastrd profesionald. Legea

nr. 3898/2010, impreuna cu Deci-
zia Ministeriala nr. 109088/2011, :
sunt de fapt raspunsul legislativu-

lui grec la politica europeand de

solutionare a cazurilor prin me-
diere. In plus, Codul de Faliment, :

care include procedura medierii

pentru comerciantii in faliment,
Legeanr.4013/2011 si, mai precis, :

articolul 15 prevede procedura de

compromis prin mediere cu privi- :
re la reducerea chiriilor din inchi- :

rieri comerciale, in cele din urma
si legea nr. 4055/2012 privind
procesul echitabil, al cdrui articol
7 introduce termenul de mediere a

Curtii, au familiarizat initial avoca-

tii greci cu termenul de ,mediere”.

Pe de altd parte, accesul la
aceastd procedura pare a fi foarte
dificil. Asociatiile Barourilor din
Grecia mai cuprinzitoare, adicd

cele din Atena, Pireu si Salonic, :

au creat deja agentii de formare

si certificare pentru noi mediatori, :
unde avocatii pot studia in deta- -
liu noul cadru juridic prin semi- :

narii si practic de simulare, ce le
pot oferi formarea si certificarea
necesare. Din pacate, avocatii din

restul Greciei nu au aceleasi opor- :

tunitdti. Sursele de pe Internet
le-ar putea ajuta la o intelegere

mai detaliatd a procedurii medie- :

rii, dar, in ce priveste formarea si
autorizarea, vor trebui sd apeleze

la principalele Asociatii ale Baro-

urilor din Grecia sau la agentiile

the mediator the
date and time of
mediation, and
the rules that
govern through-
out the process
are common
sense and mutual
respect. Because
mediation allows
me to restore
and continue
my good relations T had with the
other party before the emergence
of conflict. Because mediation
agreement signed at the end of
mediation session fully reflects
the will of the parties and is not
the decision of a third person that

is required to be observed by con-
flicting parties.

Mediation is the only way to
solve a conflict giving the parties
the possibility of an efficient and
mutually convenient resolution.
Resolving conflict in a court of
law means that one party wins
and the other loses, or often situ-
ations when both sides are un-
happy with the solution offered
by the judge.

At the beginning of these lines I
was talking about choices. I chose

mediation. You? n
NICOIAE STEFAN STEF
Mediator

Zaldu - Alba Iulia

INFORMATION AND ACCESS TO
MEDIATION PROCEDURE IN GREECE

.............................

s there any possibility of getting

information about and access to

the mediation procedure within
the Greek boundaries and, more
specifically, the Greek legal system,
where there are always obstacles
hindering administration of justice
and citizens are literally prohibited
from getting access to it?

[ first found out about mediation
almost two years ago in a seminar
organised by the Bar Association of
Corfu. The lawyers and members
of the Association were informed
about law no. 3898/2010 which had
been issued at that time, and which
legally established mediation in civ-
il and commercial cases. Needless
to say, most of us were completely
unaware of that institution. Despite
the fact that the new law had al-
ready been voted for and published,
the process of a Greek lawyer be-
ing certified as mediator by the
Greek authorities or organizations
remained inactive until the publica-
tion of the Decision of the Ministry
of Justice no. 109088/2011 con-
cerning the validation procedure
of the certified mediator title (Code
of Ethics for Certified Mediators,
as well as penalties for violations).
Consequently, the only possibility
of getting information about and
access to the mediation procedure
in general and to the training and
certification of lawyers at that time
was through some private agencies,
such as the Hellenic Mediation and
Arbitration Centre, in collaboration
with recognized international train-
ing centres, such as the CEDR and
the GiArb.

Two years after the publica-
tion of the new law, the questions
remain the same: a) how will law-
yers in Greece be informed about
mediation procedure, b) how will
they gain access to it, and c) how

.............................

will they be trained and certified as
mediators? Finally, how will Greek
citizens be informed about the re-
cent legal institution of mediation
procedure?

The answer to the questions con-
cerning lawyers must be divided
into two parts:

On the one hand, mediation
procedure will soon become part
of our professional lives. Law no.
3898/2010, together with Ministe-
rial Decision no. 109088/2011, are
actually the answer of the Greek
Legislator to the European policy
of solving cases through media-
tion. Furthermore, the Bankruptcy
Code, which includes mediation
procedure for bankrupt traders,
law no. 4013/2011 and, more spe-
cifically, article 15 that provides for
the procedure of compromising
with respect to rent reduction in
commercial rentals through media-
tion, and finally law no. 4055/2012
concerning fair trial, whose article
7 introduces the term of Court me-
diation, have initially familiarized
Greek lawyers with the term “me-
diation.”

On the other hand, access to
this procedure seems to be very
difficult. The larger Bar Asso-
ciations of Greece, that is those of
Athens, Piraeus and Thessaloniki,
have already created training and
certification agencies for new me-
diators, where lawyers can study
in detail the new legal framework
through seminars and simula-
tion practice which can provide
them with the necessary training
and certification. Unfortunately,
lawyers in the rest of Greece do
not have the same opportunities.
Internet sources might help them
to a more detailed understanding
of mediation procedure but, as
for their training and certification,

7
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private, cum ar fi Centrul Elen de
Arbitraj si Mediere mentionat an-
terior, care coopereaza cu centre
de formare profesionald recunos-
cule international.

In ceea ce-i priveste pe cetd-
tenii greci, lucrurile sunt foar-
te diferite. Cetdtenii nu sunt
constienti de importanta medi-
erii, si sunt destul de sigura ca,
dacd ar fi, cu sigurantd ar incerca
sd o foloseasca. Cu toate acestea,
accesul cetdtenilor la mediere s-a
dovedit a fi foarte dificil deoarece
aceastd procedurd a fost aplicatd
pand in prezent numai in relatii-
le de muncd, inchirieri comercia-
le sau cazuri de faliment. La acest

urilor, spre exemplu Asociatia
avocatilor noi si in devenire din
Atena www.eanda.gr,

¢ Asociatia Elena a Notarilor www.
hellenicnotaryassociation.gr si, -

in sfarsit,

® Ministerul Justitiei www.minis- :

tryofjustice.gr.

® Merita, de asemenea, menti- :

onat cd medierea are propriul
profil de facebook si se pot gasi

numeroase simulari de medie- :

re pe Yooutube.

In incheiere, as dori s& sublini- :

ez faptul ca, desi legiuitorul elen
a reusit sa introducd notiunea de

mediere ofiterilor de justitie - avo- :

punct, as dori sd mentionez cd [

cetdtenii greci pot i informati cu
privire la avantajele procedurii
de mediere pe internet sau prin
intermediul unor ziare si revis-
te care includ ocazional articole
privind noua institutie juridica
a procedurii de mediere. Dacid
cetdtenii ar fi informati sistema-
tic de catre organizatiile profe-

sionale sau de agentii, cum ar fi |

asociatiile barourilor locale sau
camerele tehnice si profesionale
din Grecia, guvernul elen ar fi
obligat sd aplice noua legislatie,
si in cele din urma sa raspunda
cererii generale pentru utilizarea
procedurii de mediere.

Meritd mentionat cd existd
cateva website-uri oficiale care
includ toate informatiile necesare
despre aceastd noud insitutie juri-
dica a medierii:

o Website-uri exclusiv dedicate
medierii, cum ar fi www.diame-
solavisi.net, www.hellenic-me-
diation.gr, www.diamesolavisi.
com, www.gmi-mediation.com,
sau altele mai generale, cum ar
fi www.lawnet.gr,

o Website-urile UE oficiale, de
exemplu europa.eu si e-justice.
europa.eu,

® Website-urile asociatiilor baro-

cati si judecatori - statul elen nu a
reusit sa ofere cetatenilor séi toate
informatiile necesare despre cum
sd o foloseascd. Cred cu tirie cd, in

cazul in care cetdtenii ar fi pe de- :
plin constienti de acest privilegiu, :

statul ar fi ob[igatin cele din urma
s aplice legislatia deja existenta

si, prin urmare, noua institutie ju- :

ridicd a procedurii de mediere. m

ANASTASIA MICHAITAKI
Avocat, membru al Asociatei
Barourilor din Corfu, Grecia

Mediator acreditat CEDR

VALENTELE UNEI STRATEGII

.................. Torerenenns

are un adevdr universal
P valabil faptul cd oamenii

care au o directie in viata
ajung mai departe mai repede
si au mult mai multe reusite in
toate domeniile vietii. Din pacate,
majoritatea oamenilor au doar o
idee foarte vaga despre ceea ce
doresc si foarte multi oameni ac-
tioneazd pe baza unei idei vagi. In
general, noi oamenii mergem la
serviciu pentru cd asta am facut
si ieri. Daca acesta este singurul
motiv pentru care mergem la bi-
rou, cu sigurantd nici nu vom fi
astézi mai eficienti decat ieri. Ni-
ciodatd nu vom realiza ca indivizi
sau grup, decét o mica parte din

.............................

potentialul nostru dacd ne rezu- :

mam la generalitati. Pentru ca sd
reusim in viatd trebuie sa gandim
precis, sd avem scopuri, tinte clar
definite.

Sunt idei care, intr-o formd sau
alta,au fost antamate de grupul

celor saptesprezece mediatori, :

membri fondatori ai Centrului
de Mediere Ploiesti.
Animati de dorinta progresului

in profesia de mediator, fondato- :

rii asociatiei, la tntrunirile destul

de dese din perioada de inceput,

au lansat o serie de teme vizand
scopul asocierii, modalitatile de
atingere a idealului profesional,

principii si reguli de respectat, :

Caravana Medierii Sibiu, septembrie 2012

they will have to turn to the main
Bar Associations of Greece or to
private agencies, such as the afore-
mentioned Hellenic Mediation and
Arbitration Centre, which cooper-
ate with recognized international
training centres.

As for Greek citizens, things
are very different. Citizens are not
aware of the importance of me-
diation, and I am quite sure that, if
they were, they would definitely try
to make use of it. However, access
of citizens to mediation proved to
be very difficult as this procedure
has been applied so far only in
labour relations, commercial rent-

e

als or cases of bankruptcy. At this
point I would like to mention that
Greek citizens can be informed
about the benefits of mediation
procedure by internet sources or
some newspapers and magazines
that occasionally include articles
concerning the new legal institu-
tion of mediation procedure. If citi-
zens were systematically informed
by professional organizations or
agencies, such as local bar associa-
tions or technical and professional
chambers in Greece, the Greek
Government would be forced to

apply the new legislation, and

eventually respond to the general

demand for making use of the me-
diation procedure.

It is worth mentioning that there
are some official websites that in-
clude all the necessary information
about this new legal institution of
mediation procedure:

o websites exclusively on mediati-
on, such as www.diamesolavisi.
net, www.hellenic-mediation.gr,
www.diamesolavisi.com, — www.
gmi-mediation.com, or more
general websites, such as www.
lawnet.gr,

o the official EU websites, such as
europa.eu and e-justice.europa.eu,

o websites of bar associations,
such as the Association of New
and Trainee Lawyers of Athens
www.eanda.gr,

1 o the Hellenic Notary Association

www.hellenicnotaryassociation.
gr and, finally,

o the Ministry of Justice www.mi-

nistryofjustice.gr.

| o Itis also worth mentioning that

mediation has its own facebook

profile, and you can find many

mediation simulations uploaded
in Youtube.

To conclude, I would like to un-
derline the fact that, although the
Greek Legislator has succeeded in
introducing the meaning of media-
tion to officers of justice - lawyers
and judges - the Greek State has
failed to provide its citizens with
all the necessary information about
how to make use of it. T strongly
believe that, if citizens were fully
aware of this privilege, the state
would eventually be forced to apply
the already existing legislation and,
therefore, the new legal institution
of mediation procedure. m

ANASTASIA MICHAITAKI
Lawyer, member of the Corfu Bar
Association, Greece

CEDR accredited mediator

VALENCES OF A STRATEGY

.............................

t seems universally true that

people who have a direction in

life come forth faster and have
more success in all areas of life.
Unfortunately, most people have
only a vague idea of what they
want and many act based on va-
gue ideas. In general, we humans
go to work because that's what
we did yesterday too. If this is
the only reason to go to the offi
ce, we will certainly not be more
efficient today than yesterday. We
will never achieve as individuals
or groups, but only a small part
of our potential if we stick to ge-
neralities. To succeed in life we
have to think precisely, to have

.............................

goals, clearly defined targets.
These are some ideas that, in one
form or another, have been envi-
sioned by the group of seventeen
mediators, founding members of
the Ploiesti Mediation Center.
Animated by the wish for prog-
ress in the mediator profession,
the founders of this association,
during the meetings that were
quite often in the beginning, re-
leased a series of topics relating
to the association’s purpose, how
to achieve professional ideals,
principles and rules to follow,
cause and effect, responsibility
and implications ete. One propos-
al was received with great interest,
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cauze si efecte, responsabilitati si
implicatii etc. Cu deosebit interes
a fost primita propunerea ca toate
ideile, raspunsurile la intrebéri si
concluziile pe aceste subiecte sd
fie stranse, comentate, prelucrate
si inserate intr-un document pur-
tand titulatura STRATEGIA DE AC-
TIUNE SI DEZVOLTARE a Centrului
de Mediere Ploiesti.

Sigur cd au existat si voci care
sustineau cd termenul de strate-

o pledoarie pentru mediere, dar

incearcd si o previzionare a evolu-
tiei profesiei intr-un viitor apropi- :

at. In aceeasi notd sunt cuprinse
responsabilitatile Consiliului de
Mediere, dar si ale Asociatiilor de
mediatori, recte ale Centrului de

Mediere Ploiesti. “ Din aceste con- +

siderente, se aratd in document,
misiunile §i actiunile asociatiei
trebuie prevdzute, orientate §i
coordonate de asa manierd incdt

gie este prea pretentios. Mai in sd raspundd cerinfelor actului de
ras, mai in serios, se insinua ide- justifie, nevoilor si asteptdrilor

ea declansdrii unui razboi, ple- cetdfenilor, dar §i interesului me-

cand de la faptul ca termenul este  diatorilor.”
unul de domeniu militar etc. Este

Strategia este parte componentd ment care asigurd orientarea
a artei militare, o stiintd a condu- intregului complex de actiuni

cerii operatiunilor militare care pe care trebuie sa le intreprin- :

stabileste directiile de actiune, dd asociatia spre un scop final,

utilizarea fortelor si a planurilor eresterea gradului de promo- :
de interventie. Cu toate acestea, vare a medierii in randul po- :

majoritatea membrilor asociatiei pulatiei judetului Prahova si
a fost de pdrere cd termenul nu nu numai. Subsumate acestui
numai ca nu este pretentios, ci scop, actiunile menite sa ducd la
este cat se poate de sugestiv si cresterea calitdtii serviciilor de

adecvat momentului, dorintelor mediere,la cresterea profesiona- :
si ndzuintelor noastre. In niciun lismului si prestigiului mediato- :

caz nu suntem dominati de un rilor prin asigurarea cunoasterii

spirit belicos, nu ne propunem si i respectarii normelor si proce- :

declansam razboaie in profesia durilor de mediere, ale eticii si
de mediator, cu atat mai mult cu deontologiei profesionale, sunt

cat mediatorul este un vector al atent sustinute si organizate. Im- -

pacii sociale. Am Tnsd convinge- plementarea Strategiei, precum

rea cd pentru izbanda profesiei sia planurilor si programelor afe- :

de mediator se impune sd dam cel rente, va asigura generalizarea
putin cateva “batalii”. Am tot mai experientei pozitive, astfel fncat

mult tentatia sd cred cd fard luptd activitatea in birourile de medie- :
nu se poate obtine nimic pentru re sa se desfdsoare in concordan- -

mediere ca profesie si pentru noi, ta cu cerintele actelor normative,
cei care ne-am pregatit cu sacrifi- impriméandu-i-se, pe cat posibil,
cii si ne daruim cu pasiune acestei un caracter unitar.

profesii. Principiul ordo ab chao  Cea de-a doua parte a strategiei

(prin haos la ordine), mult prea cuprinde, intr-o descriere ama-
utilizat in prezent, ne este ct se nuntitd, Principiile fundamen-

poate de strdin, motiv pentru care tale care stau la baza fiintarii si
consideram cd “putind militarie” activitatilor Centrului de Mediere
nu stricd. Faptul cd ne propunem Ploiesti. In elaborarea acestui
rigoarea, precizia actiunilor, sen- capitol am plecat de la adevarul
sul ori directia exacta de actiune, cd si asociatia noastrd, ca orice
faptul cd ludm in calcul fortele “edificiu “, va putea rezista in timp
disponibile si resursele de care dacd se va sprijini pe o structura
asociatia dispune, le planificim si de piloni solizi. Ori tocmai prin

utilizdm 1n “marea batalie” pen- definirea, cunoasterea si respec- .

tru afirmarea profesiei, demon- tareaacestor reguli fundamentale
streazd cat se poate de elocventcd se creeazd rezistenta, identitatea
in acest grup domneste ratiunea si unitatea grupului. Sigur cd o
si dorinta de succes.

Asa s-a nascut ideea elabordrii te din drept, altele din profesia
unui document pentru Centrul de mediator fard de care nu se
de Mediere Ploiesti care sd se concepe activitatea asociatiei, dar
constituie in ghid, o cdlduzad in sunt prezentate si prelucrate si o
actiunile nu de putine ori difici- serie de principii specifice. Astfel,
le pentru cucerirea profesiei de putem exemplifica aici Principiul
mediator,pentru devenirea noas- generalizarii experientei pozitive,

tra ca specialisti recunoscuti si Principiul neamestecului in acti- :
vitatea profesionald a mediatori- -

apreciati de comunitate.

Strategia pentru actiune si dez- lor, Principiul bunei credinfe si al
voltare a Centrului de Mediere colegialitdtii, Principiul sustinerii
Ploiesti a fost conceputd si struc- necondifionate si altele. Lipsa
turatd in patru mari secvente. Asa spatiului si a timpului ne obliga
cum este firese, prima parte, inti- la o abordare mai sirdcicioasa in
tulatd Motivatie, face nu numai detalii, dar putem asigura cititorii

Strategia de actiune si dezvol- :
cit se poate de adevarat faptul cd tare se constituie intr-un instru- :

serie de principii au fost prelua- :

namely that all ideas, answers
to questions and conclusions on
these issues to be raised, com-
mented, processed and inserted
in a document named ACTION
AND DEVELOPMENT STRATEGY of
the Ploiesti Mediation Center.

Sure, there were some argu-
ing that the term “strategy” is
too demanding. Seriously or not,
some even insinuated the idea of
starting a war given that the term
belongs to military domain etc.
What is true is that the Strategy
is part of the military art, a sci-
ence of military operations man-
agement, which sets the action
direction, use of forces and in-
tervention plans. However, most
members of the association felt
not only that the term is not fancy
at all, but it is quite suggestive
and appropriate for our moment,
desires and aspirations. Under
no circumstances are they domi-
nated by a bellicose spirit, we do
not intend to start a war in the
profession of mediator, especially
that a mediator is more of a vector
of social peace.

I do however believe that for
the victory of mediation profes-
sion we need to have at least
some “battles”. I increasingly be-
lieve that without a fight we can-
not get anything for mediation as
a profession and for us, who sac-
rificed for training and dedicated
passionately to this profession.
Principle Ordo ab Chao (through
chaos to order) currently used
too much, is quite strange to us,
which is why we believe that some
action can not hurt. The fact we
propose that certain rigor, preci-
sion of actions, meaning or the ex-
actaction, the fact that we think at
the available forces and resources
the association has, planning and
using them in the “great battle”
to highlight our profession, dem-
onstrates quite eloquently that in
this group reason and desire for
suceess prevail.

This led to the idea of a docu-
ment for Ploiesti Mediation Cen-
ter, intended to become a guide, a
leader to action in conquering the
mediator profession, for our suc-
cess as professionals recognized
and appreciated by the commu-
nity.

The Action and Development
Strategy of Ploiesti Mediation
Center was designed and struc-
tured into four large sequences.
As natural, the first part, entitled
Motivation, not only pleas for
mediation, but also tries to fore-
cast the evolution of the profes-
sion in the near future. In the
same part, there are included
responsibilities of the Mediation
Council, but also of mediators’ as-
sociations, namely of the Ploiesti

Mediation Center. “For these rea-
sons, reads the document, the
tasks and actions of the associa-
tion must be provided, focused
and coordinated so as to satisfy
the demands of justice, needs and
expectations of citizens, but also
interest of mediators.”

The Action and Development
Strategy becomes a tool provid-
ing direction for the whole com-
plex of actions to be taken by the
association to reach an end, in-
creasing the promotion of me-
diation among the population
in Prahova County and beyond.
Subordinated to this goal, actions
aimed at increasing the quality of
mediation services, professional-
ism and prestige of mediators by
providing knowledge and respect
for rules and procedures in medi-
ation, ethics and professional de-
ontology, are carefully supported
and organized. Implementation
of strategy but also of plans and
related programs will widespread
positive experience so that work
in mediation offices to be con-
ducted in accordance with the
requirements of normative docu-
ments, giving it a unitary charac-
ter, to the extent possible.

The second part of the strategy
includes a detailed description
of the fundamental principles
underlying the establishment
of the Mediation Center Ploiesti
and its activities. In drafting this
chapter, we started from the truth
that our association too, as any
other “construction”, may last
a very long time if it relies on a
solid pillar structure. Or only by
defining, knowing and respecting
these basic rules can we create re-
sistance, group identity and unity.
Of course, a number of principles
were taken from the law, others
from the mediator profession
without which the association’s
activity is unconceivable, but
there is a number of some specif-
ic principles presented and pro-
cessed. Thus, we can mention the
principle of generalizing positive
experience, the principle of non-
interference in the work of media-
tors, and the principle of collegi-
ality and good faith, principle of
unconditional support and more.
Lack of time and space compels
us to a less detailed approach,
but we can assure our readers
that the way in which they were
explained and justified provides
our group with a high potential of
discipline and involvement.

Another chapter, called Aims
and main objectives, is the quin-
tessence of the document, and
readers, if only at a brief reading,
can be convinced that nothing
was treated superficially, neglect-
ed or forgotten.
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ca modul cum au fost explicate si de interventie, resursele umane, :
argumentate principiile asigurd materiale si financiare care trebu- -

grupului un potential ridicat atit ie antrenate. precum si solutiile
de disciplin, cat si de implicare. de rezerva.
Un alt capitol intitulat Scopul

reprezinta chintesenta documen-,ne vorbeste” despre programele si

tului, iar cititorul, chiar si numai planurlle ce se vor intocmi pe ter-

la 0 sumara lecturare, poate sa se men scurt,mediu si lung, despre
convingd cd nimic nu a fost tra- analizele periodice care vor avea
tat superficial, nu a fost neglijat menirea s ne arate unde am ajuns,

sau uitat. ,Seopul (care de fapt succesele si eventualele esecuri in-
reprezintd motivul constituirii in registrate si, binenteles, vor per- :

asociatie) de bazd al Centrului mite corecturile de rigoare. Desi
de Mediere Ploiesti este unul lasate la urmd, nu sunt mai putln
de interes public $i constd in importante sursele de procurare
promovarea, sprijinirea, stu- a necesarului material si financiar.
diul $i indrumarea activitdfii ~ Prin aceastd scurtd trecere in
de mediere in toate domeniile revisti a continutului Strategiei
de activitate, astfel incdt sd ﬁe Centrului de Mediere Ploiesti
asiguratd o perceptie cat mai am dorit si reliefez 1mp01tanta
corectd a acesteia, ca o reala si valentele sale pentru viitorul
alternativd de solutionare a asociatiei Trebuie si recunosc ca
conflictelor pe cale amiabild”. in elaborarea acesteia am plecat

HRealizarea acestui scop—preci- de laideea conform careia pentru
zeazd documentul—presupune in- a ajunge undeva, trebuie sd stii
deplinirea valentelor medierii ca unde, iar daca iti stabilesti tinte
serviciu public la dispozitia celor siobiective Inalte, ai toate sansele

care doresc o viafd mai linigtitd si sd ajungi sus. Sper ca acest do- -

armonioasd in familie ori in colec- cument, care a fost adoptat si
tivul din care fac parte, prin con- aprobat in Adunarea Generald a
solidarea increderii cetdtenilor in C.M.P,sd ne transforme pe noi,
Justifia restaurativa”. membrii asociatiei, din mediatori

Strategia prevede tndeplinirea visitori in mediatori cu vise care,
scopului mentionat prin atinge- prin eforturi comune, sa devina
rea simultand, progresivd ori in realitate. n
etape a unui numar de zece obiec-

In finalul documentului un ca- :
urmdrit i obiectivele de bazd, pitol, Transpunerea in practicd, :

tive indrdznete. In mod detaliat, CANDEA CONSTANTIN
pentru fiecare obiectiv s-au pre- Mediator
vazut directiile in care se va acti- Membru al Centrului
ona, cdile de urmat,modalitatile de Mediere Ploiesti

The basic goal (which actually
is the reason for association con-
stitution) of the Ploiesti Media-
tion Center is one of public inter-
estand plans to promote, support,
and guide mediation activity in all
fields, in order to ensure a more
accurate perception of it, as a real
alternative for resolving conflicts
amicably”.

“Achieving this goal—states the
document—includes compliance
of mediation valences as a pub-
lic service to those who want a
peaceful and harmonious life in-

to be involved and backup solu-
tions.

At the end of the document,
chapter Implementation “speaks”
about plans and programs that
will be prepared on short, medium
and long term, about regular tests
designed to show us where we are,
successes and possible failures
and, of course, will allow the nec-
essary corrections. Although last,
yet not less important, sources for
procuring material and financial
needs.

With this brief overview of
Ploiesti Mediation Cen-
ter strategy, [ wanted to
highlight its importance
and valences for asso-
ciation’s future. I must
admit that, when draft-
ing it, I started from the
idea that in order to get
somewhere, one has to
know where and if one
sets high goals and ob-
jectives, one is likely
to become important.

side family or commumly to which
they belong, by strengthening con-

. fidence in restorative justice”.

The strategy provides perfor-
mance of purpose mentioned
above, by achieving simultane-
ously, progressively or in phases
ten daring goals. In detail, for
each objective there were pro-
vided directions to be pursued,
methods of intervention, human,
material and financial resources

CENTRUL DE MEDIERE PLOIESTI

Ploiesti, Piata Victoriei, nr. 3, bloc Unirea, sc. B, corp F, et. 2 ,ap. 5F
0744.422.853;0721.940.047; 0745.767.060
Email: centrul_de_mediere_ploiesti@yahoo.com

I hope this document,
which was adopted and approved
by the General Assembly of CMP,
will transform us, members of
the association, from dreaming
mediators into mediators with
dreams, which, by joint efforts,
may become a reality. m

CANDEA CONSTANTIN
Mediator

Member of the Ploiesti
Mediation Center

SUSTINEM ALEGEREA UNUI MEDIA-
TOR iN RANDUL MEMBRILOR CONSI-
LIULUI SUPERIOR AL MAGISTRATURII :

WE SUPPORT THE ELECTION OF A
MEDIATOR AMONG THE MEMBERS
OF SUPERIOR MAGISTRACY COUNCIL

entrul de Mediere Ploiesti,
C asociatie profesionald afiliatd
U.CM.R., vd propune sd ana-
lizati, in Consiliul de Mediere, opor-
tunitatea demardrii - demersurilor
necesare pentru ca unul din cei doi
reprezentanti ai societitii civile in
Consiliul Supermr al Magistratu-
rii s provina din randurile orga-
nizatiilor profesionale ale media-
torilor, cu respectarea conditiei ca
acesta sé fie de profesie ]unst si sa
indeplineascd condiiile art.19 alin.2
din Tegea 317/2004, alegerea aces-
tuia urmand a se face cu respectarea
art. 20, 21 si 19, alin.3 si 4 din lege.
In scopul sustinerii propunerii
enuntate mai sus formuldm urma-

toarea argumentatie:
e Fiind o activitate de interes public

siin legdtura cu justitia ,fiind inci-

denta instantei de judecata intr-o
serie mare de cauze, chiar dacd
mediatorii nu sunt magistrati,

consultarea acestora cu structuri- :

le institutionale ale justitiei sunt
necesare pentru promovarea
calitatii serviciilor de mediere,
directionarea acestora in sensul
obiectivelor justitiei si formarea

profesionald continud a media-

torilor , la nivelul standardelor
impuse de exigentele in domeniu.
¢ Medierea si justitia au ca obiectiv
comun  solutionarea conlictelor,
chiar dacd prin proceduri diferite,

a professional association af-

filiated to U.C.M.R., proposes
you to analyze, in the Mediation
Council, the opportunity to start
the necessary steps so that one
of the two representatives of
civil society in the Superior
Magistracy Council come from
the professional organizations
of mediators, with respect to
the condition that this person is
a jurist by training and fulfills
the conditions of Article 19 para-
graph 2 of Law 317/2004, his/her
election complying with Article 20,
21 and 19, paragraph 3 and 4 of
the Act.

The Ploiesti Mediation Center,

In order to support the pro-
posal outlined above we bring the
following arguments:
® Being a public interest activity

and related to justice, with inci-

dence to court in a large series
of cases, although mediators
are not judges, consulting the
justice institutional structures
is necessary to promote the
quality of mediation services,
routing them to justice objec-
tives and continuous training
of mediators, at the standards
imposed by the requirements
in this area.

® Justice and mediation both
have a common aim for Conflict



medierea, tehnica si arta » octombrie 2012

dar in spiritul legalitétii, al protec-
tiei drepturilor omului i al res-
pectérii unor termene rezonabile
si/sau legale,

o Conectarea medierii, ca proce-
dura alternativd de solutionare a
diferendelor, la actul de justitie,
inscrisd in Noul Cod de Proce-
dura Civila sub forma obligatiei
partilor, ca o conditie prealabild,
de informare in privinta avan-
tajelor medierii in solutionarea
unor litigii (art.60 (1) din Legea
115/2012, coroborat cu ar. 182,
litera f, NCPC), precum si facilitd-
tile conferite Acordului de medie-
re In instantd (prin art.222 alin.3,
art.432-435 NCPC si art.63 din
Legea 192/2006) reprezintd un
prim pas spre descongestionarea
instantelor, spre imbunitatirea
calitétii actului de justitie si solu-
tionarea cauzelor Intr-un termen
rezonabil, dar si spre realizarea
unei paci sociale, pe calea comu-
nicdrii si a consensului.

o Nu in ultimul rdnd, necesitatea
stabilirii de proceduri unitare de
lucru la nivel national, In ceea ce
priveste solutionarea litigiilor prin
mediere in cauzele in care me-
dierea este incidentd instantei de
judecatd, in sensul aplicarii pre-

vederilor Legii 115/2012 de mo- :

dificare a Legii 192/2006 privind
medierea si organizarea profesiei
de mediator, care intrd in vigoare
de la 01 octombrie 2012 si care

instituie In sarcina partilor, atatin-

ainte de declansarea procesului in
instan{d cat siin situatia existentei
pe rolul instantelor de judecata

a unei cereri introductive de in-

stantd, obligativitatea informérii
cu privire la avantajele solutiondrii

prin mediere, ccea ce reprezin-
t4 un prim exemplu relevant ca, :

pentru a produce efecte unitare

pe intreg teritoriul tarii, sunt ne-

cesare reguli si norme unitare de

aplicare a legil, adoptate cu celeri-

tate de CSM, dupd consultarea si
solicitatea de avize de specialitate

reprezentantului corpului profe- :

sional al mediatorilor .

In speranta cd veti aprecia propu- :

nerea Centrului de Mediere Ploiesti
ca fiind beneficd Intru consolidarea
profesiei de mediator, degrevarea

instantelor de judecata si spre bene-

ficiul justitiabililor, va dorim succes
1n activitate si spor! ]

Presedinte,

ANDA PAUSAN
Mediator

ELEMENTE PRIVIND OBLIGATIVITATEA PRO-
CEDURII DE INFORMARE ASUPRA MEDIERII IN

NOUL COD DE PROCEDURA CIVILA SI LEGEA NR.

115/04.07.2012 PENTRU MODIFICAREA SI COM-
PLETAREA LEGII NR. 192/2006 PRIVIND MEDIE-
REA SI ORGANIZAREA PROFESIEI DE MEDIATOR

otrivit expunerii de motive a Le-
P gii privind Codul de proceduré

civild, Noul Cod de procedurd
civila, ce urmeazi sa intre in vigoare
la data de 01.02.2013, reprezintd
expresia unui efort sustinut, des-
fasurat pe parcursul mai multor
ani, care a avut drept scop esential
crearea in materia procesului civil
a unui cadru legislativ modern in
misurd sd raspunda pe deplin im-
perativelor functionarii unei justitii
moderne, adaptate asteptarilor so-
ciale, precum si necesitatii cresterii
calitétii acestui serviciu public.

Disporitiile Noului Cod de proce-
durd civili urméresc sd raspundi
unor deziderate actuale, precum ac-
cesul justitiabililor la mijloace si for-
me procedurale mai simple, accesibi-
le, si accelerarea procedurii, inclusiv
in faza executdrii silite'.

In acest deziderat se inscriu si
viitoarele dispozitii ale art. 227, ce
evidentiaza posibilitatea partilor de
a recurge la procedura medierii, in
litigiile care, potrivit legii, pot face
obiectul acestei proceduri, precum

1 www.just.ro;

si rolul activ al judecdtorului pe

parcursul intregului proces in incer- -

carea de impdcare a partilor: ,In tot

cursul procesului, judecatorul va in- :

cerca Impacarea pdrtilor, dandu-le

indrumarile necesare, potrivit legii.
In acest scop, el va solicita infatisa- :

rea personald, chiar dacd acestea
sunt reprezentate.”

Totodata, ,In litigiile care, potrivit
legii, pot face obiectul procedurii de
mediere, judecatorul poate invita
partile sd participe la o sedinta de
informare cu privire la avantajele
folosirii acestei proceduri. Cand
considerd necesar, tinind seama de
circumstantele cauzei, judecatorul
va recomanda pértilor sd recurgd
la mediere, in vederea solutionarii
litigiului pe cale amiabila, in orice
fazd a judecatii. Medierea nu este
obligatorie pentru parti.>”

Astfel, din dispozitiile enuntate se
deduce faptul cd aceastd institutie

reprezintd o alternativi pentru jus- -

titiabili, si nu o obligatie, in vederea

2 Noul Cod de procedurd civild si

codul anterior. Prezentare comparativa, -

Editura Hamangiu, Bucuresti, 2012;

Resolution, even if by different
procedures, but in the spirit
of legality, respecting human
rights and reasonable and / or
legal terms.

Connecting mediation as an
alternative dispute resolution
procedure, to justice, written in
the New Civil Procedure Code
as obligations of the parties, as
a prerequisite, to get informed
about the benefits of mediation
in the settlement of disputes
(Article 60 (1) of Law115/2012,
in conjunction with it. 182,
letter f, NCPC) and facilities con-
ferred on court mediation agre-
ement (byart.222, paragraph 3,

art.432-435NCPC and Article 63
of Law 192 / 2006) represents a
first step towards relieving the
courts, improving the quality of
justice and resolution of cases
within a reasonable time, and
achieving social peace, through
communication and consensus.
Not last, the need to establish
uniform working procedures
at national level regarding the

settlement of disputes by medi-

ation in cases where mediation

is incident to court, in the sen-

se of applying the stipulations

of Law 115/2012 amending Law
192/2006 on mediation and
the mediator profession, with
effect starting 1 October 2012,
which imposes on the parties,
both before the onset of the tri-
al in court and during pending
court cases, the compulsory
information on the benefits of
settlement through mediation,
which is a first relevant exam-
ple that, in order to produce
uniform effects throughout
the country, there is need for
uniform rules and norms to
enforce the law, swiftly adopted
by CSM after consultation and
request of expert advice from
the representative of media-
tors’ professional body.

Hoping that you will appreciate
the proposal of Ploiesti Mediation
Center as beneficial to consoli-
date the profession of mediator,
relieving the courts and for the
benefit of justice seekers, we wish
you success in your activity! ]

Chairperson,
ANDA PAUSAN
Mediator

ELEMENTS RELATED TO MANDATORY IN-
FORMATION SESSION ON MEDIATION IN THE
NEW CIVIL PROCEDURE CODE AND LAW NO.

115/04.07.2012 AMENDING LAW NO. 192/2006
ON MEDIATION AND ORGANIZATION OF ME-
DIATOR PROFESSION

ccording to the explana-
tory memorandum to the

Law on Civil Procedure
Code, the New Civil Procedure
Code, which will enter into force
on 01.02.2013, represents the

expression of continuous effort,

spread over several years, which
aimed essentially to the creation
of a modern legal framework in
civil matters able to fully meet
the imperatives of modern justice
adapted to social expectations

and the need to increase the qual-

ity of this public service.

New Civil Procedure Code pro-

visions are designed to respond

to current goals, such as individu-

als’ access to simpler, accessible

resources and procedural forms,
and accelerate the procedure, in-

cluding in the forced execution
phase'.
This goal also comprises future

provisions of art. 227, highlight-

ing the ability of the parties to

use mediation, for cases which,
by law, can be subject to this pro-

1 www.just.ro;

cedure, and the active role of the
judge throughout the process of
attempting to reconcile the par-
ties: “Throughout the trial, the
judge will seek reconciliation,
giving them guidance required
by law. For this purpose, he/she
will require personal attendance
of parties, even if they are repre-
sented”.

Also, “for litigations which, by
law, can be subject to mediation,
the judge may invite the parties
to attend an information session
on the benefits of using this pro-
cedure. When deemed necessary,
given the circumstances of the
case, the judge will advise the
parties to use mediation to settle
the dispute amicably, at any stage
of proceedings. Mediation is not
binding on the parties?.

Therefore, provisions read that
this institution represents an
alternative for the litigants, not
an obligation, in view of settling

2 Noul Cod de procedurd civild si
codul anterior. Prezentare comparativd,
Editura Hamangiu, Bucuresti, 2012;
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solutionarii litigiului pe cale amiabi-
13, in afara cadrului instantei, confe-
rindu-se in acelasi timp judecatoru-
lui dreptul de a Indruma pértile spre
aceastd modalitate de solutionare a
litigiului.

In schimb, in alin. 3 al art. 227
se prevede Tn mod imperativ ca in
cazul in care judecitorul recoman-
da medierea, partile s se prezinte
la mediator, in vederea informarii
lor cu privire la avantajele medierii.
Dupd informare, partile decid insa
dacd acceptd sau nu solutionarea
litigiului prin mediere, iar pana la
termenul fixat de instantd, care nu
poate fi mai scurt de 15 zle, partile
depun procesul-verbal intocmit de
mediator cu privire la rezultatul se-
dintei de informare.

Alin. 4 al art. 227 subliniaza faptul
¢ aceste prevederi nu sunt aplicabile
in cazul in care partile au incercat solu-
tionarea litigiului prin mediere anterior
introducerii actiunii.

Analizind ~ comparativ norma
enuntati mai-sus cu reglementarea
actuald in materie, respectivart. 131
si art. 7207 Cod de procedura civild
1869, se constatd cd acestea sunt si-
milare si cd au la baza acelasi scop
de solutionare a litigiilor pe cale
amiabild, dar in art. 7207 din actua-
lul cod se prevede ca in cazul in care
judecatorul recomandd medierea,
far partile o acceptd, acestea se vor
prezenta la mediator, in vederea in-
formarii lor cu privire la avantajele
medierii, legiuitorul ldsénd in tota-
litate la aprecierea pértilor litigante
dacd se vor prezenta la mediator
pentru informare, in ceea ce prives-
te procedura medierii.

Asadar, se poate observa ci insti-
tutia medierii va cpata un rol sporit
in eficientizarea actului de justitie,
fapt ce se poate deduce si din modi-
ficarea topografiei textelor, respec-
tivart. 227 din Noul Cod este inclus
in dispozitiile generale privind jude-
cata, pe cand art. 7207 din actuala
reglementare figureaza expres prin-
tre dispozitiile privind solutionarea
litigiilor in materie comerciald.

Pe de alti parte, prevederile
enuntate intrd n contradictie cu
intentia legiuitorului de a impune
obligativitatea procedurii de infor-
mare, conform art. 1 din Legea nr.
115/04.07.2012 pentru modificarea
si completarea Legii nr. 192/2006
privind medierea si organizarea
profesiei de mediator, care va intra
invigoare la data de 01.10.2012: ,La
articolul 2, alineatul (1) se modifici
si va avea urmatorul cuprins: “Art.
2.- (1) Daci legea nu prevede altfel,
partile, persoane fizice sau persoa-
ne juridice, sunt obligate s partici-
pe la sedinta de informare privind
medierea, inclusiv dupd declansa-
rea unui proces In fata instantelor
competente, in vederea solutionarii
pe aceastd cale a conlictelor in ma-
terie civild, de familie, in materie

penald, precum si in alte materii, :

in conditiile prevazute de prezenta
lege. Dispozitiile art. 182 alin. (1)
pet. 1 lit. ) din Codul de procedurd

civil4 raman aplicabile in mod cores-

punzator.”

Fatd de aceastd din urmd dispo- -
zitie, se constatd o necorelare legis- -
lativé, deoarece nici in Codul de pro- :

cedurd civild tn vigoare, nici in Noul
Cod de procedura civild - ultima
variantd republicatd in Monitorul
Oficial nr. 545 din 3 august 2012, nu
existd prevazut art. 182 alin. (1) pet.
1lit. e).

De asemenea, prin Legea nr.

115/2012, dupd articolul 60 se intro-
duce un nou articol, articolul 60*1, :

cu urmétorul cuprins: ,,(1) In litigiile
ce pot face, potrivit legii, obiect al

medierii sau al altei forme alternati- -
ve de solutionare a conflictelor, pér-

tile si/sau partea interesatd, dupd
caz, sunt tinute si facd dovada ca au
participat la sedinta de informare
cu privire la avantajele medierii, in

urmditoarele materii: a) in dome- :

niul protectiei consumatorilor, cand
consumatorul invoca existenta unui

prejudiciu, ca urmare a achizitio- ;

ndrii unui produs sau unui serviciu
defectuos, a nerespectdrii clauzelor

contractuale ori garantiilor acorda-

te, a existentei unor clauze abuzive
cuprinse in contractele incheiate

intre consumatori si operatorii eco- -

nomici ori a tncalcarii altor drepturi
prevézute in legislatia nationald sau
a Uniunii Europene in domeniul

protectiei consumatorilor; b) in ma- :

teria dreptului familiei, in situatiile
previzute la art. 64; ¢) in domeniul

litigiilor privind posesia, granituirea,

strdmutarea de hotare, precum si in

orice alte litigii care privesc raportu-
rile de vecinitate; d) in domeniul ris-

punderii profesionale n care poate

fi angajatd raspunderea profesiona- :

13, respectiv cauzele de malpraxis, in
masura n care prin legi speciale nu
este previzutd o alta procedurd; e) in

litigiile de muncd izvorate din inche- :
ierea, executarea si incetarea con- :

tractelor individuale de munca; f) in
litigiile civile a caror valoare este sub
50.000 lei, cu exceptia litigiilor in

care s-a pronuntat o hotdrare jude- :

cdtoreascd executorie de deschidere

a procedurii de insolventd, a actiuni- -
lor referitoare la Registrul Comertu-

lui si a cazurilor in care partile aleg
s recurgd la procedurile prevazute

la art. 999-1018 din Codul de proce- :
- “Article 2, paragraph (1) is amend-

durd civild; g) in cazul infractiunilor
pentru care actiunea penald se pune
n miscare la plangerea prealabild
a persoanei vitdmate si Tmpécarea

partilor fnlatura raspunderea pena- :

14, dupa formularea plangerii, dacd
faptuitorul este cunoscut sau a fost
identificat, cu conditia ca victima sd
isi exprime consimtamantul de a

participa la sedinta de informare im-  *

preund cu faptuitorul. (2) In sensul

alin. (1), dovada participdrii la sedin-

the dispute amicably outside the
court, whilst giving the judge the
right to guide the parties to this
method to resolve the dispute.

In return, paragraph 3 of art.
227 provides imperatively that if
the judge recommends mediation,
the parties must go to a mediator,
in order to get informed about
the benefits of mediation. After
information session, the parties
decide whether to accept the dis-
pute resolution through media-
tion or not, and by the deadline
set by the court, which can not be
shorter than 15 days, the parties
shall submit the minutes report
prepared by the mediator on the
outcome of the information ses-
sion.

Paragraph 4 of art. 227 points
out these provisions do not apply
in cases where the parties have
attempted mediation before start-
ing the trial action.

Comparing the above-stated
rule with the current regulations
in the field, namely art. 131 and
art. 7207in the Civil Procedure
Code, 1865, it is found that they
are similar and have the same
basic purpose of settling disputes
amicably, but art. 7207of the cur-
rent Code provides that if the
court recommends mediation and
the parties accept it, they will go
to the mediator, to get informed
about the benefits of mediation,
the legislator leaving entirely
to the discretion of the litigants
whether they do go to a mediator
for information on mediation.

Therefore, one can see that me-
diation will take on a greater role
inimproving the justice act, which
can be inferred from changes in
topography of texts, namely art.
227 of the new Code is included
in the general provisions of the
court, while art. 7207 in the cur-
rent regulation is expressly in-
cluded among the provisions on
commercial litigation resolution.

On the other hand, the provi-
sions stated come into conflict
with the legislature’s intention
to impose compulsory informa-
tion session, according to art. 1 of
Law no. 115/04.07.2012 amend-
ing and supplementing Law
no. 192/2006 on mediation and
the mediator profession, which
comes into force on 01.10.2012:

ed to read as follows:” Art. 2 - (1)
If otherwise provided by law, the
parties, natural or legal persons,
are obliged to attend the informa-
tion meeting on mediation, in-
cluding after the commencement
of trial before the courts, in order
to resolve conflicts in civil, family,
criminal and other matters, as
provided by law. Provisions of art.
182 para. (1) point 1. e) of the civil

Procedure Code still apply accord-
ingly”.

In relation to this last provi-
sion, there can be noticed a leg-
islative miscorrelation, as neither
the Civil procedure Code in place,
nor the new Code - the last vari-
ant republished in the Official Ga-
zette no. 545 of August 3, 2012,
stipulates art. 182 paragraph (1)
pet. 11it. e).

Also, by Law no. 115/2012, fol-
lowing Article 60, a new article
is inserted, Article 60 ~ 1, as fol-
lows: “(1) In disputes that, by law,
can be an object of mediation or
other alternative form of dispute
resolution, the parties / or party
interested, as appropriate, are re-
quired to prove they have attend-
ed the information session on
the benefits of mediation, in the
following matters: a) in consumer
protection field, when the con-
sumer invokes existence of dam-
ages as a result of purchasing a
poor product or service, contract
or warranties granted failure, ex-
istence of abusive terms in con-
tracts between consumers and
business operators or a violation
of other rights under national law
or EU law on consumers’ rights,
b) in family law situations pro-
vided in art. 64, c) in litigations
concerning possession, limita-
tion, displacement of borders, as
well as any other neighborhood
disputes regarding relations d) in
the area of professional liability
which may incur professional li-
ability, that is malpractice cases,
to the extent that other special
laws do not stipulate otherwise;
e) in labor disputes arising from
the conclusion, performance and
termination of individual em-
ployment agreements, f) in civil
disputes whose value is less than
50,000 lei, excluding litigations
which already have been issued
an enforceable ruling for opening
insolvency proceedings, actions
relating to the Trade Register and
cases in which the parties choose
to use the procedures set out in
art. 999-1018 of Civil Procedure
Code; @) in case of offenses for
which criminal proceedings are
initiated upon prior complaint
from the injured person and rec-
onciliation of the parties removes
criminal liability, after formulat-
ing the complaint, if the perpetra-
tor is known or has been identi-
fied, provided the victim agrees
to attend the information meeting
together with the offender. (2) For
purposes of par. (1), evidence of
participation in the information
session on the advantages of me-
diation in a particular area is giv-
en by the minutes report issued
by the mediator that conducted
the information.
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ta de informare privind avantajele
medierii intr-o anumitd materie se
face printr-un proces-verbal de in-
formare eliberat de mediatorul care
arealizat informarea.”

Aceste prevederi vor intra in vi-
goare Tnsd la 6 luni de la data publi-
cdrii Legii nr. 115/2012 in Monitorul
Oficial al Romaniei, Partea I, con-
form art. II din acelasi act normativ.

Actualmente, art. 2 alin. 1 din Le-
gea nr. 192/2006 stipuleazd ca daci
legea nu prevede altfel, partile, per-
soane fizice sau persoane juridice,
pot recurge la mediere in mod volun-
tar, inclusiv dupd declansarea unui
proces in fata instantelor competente,
convenind sa solutioneze pe aceastd

cale orice conflicte In materie civila, :

comerciald, de familie, In materie
penald, precum si in alte materii, in
conditiile previzute de aceasta lege.

Prin urmare, apreciem cd este nece- :

sard adoptarea unei legislatii unitare

in materie, in urma studiilor de im-

pact, care si corespunda exigentelor

procesului civil, conform standarde-

lor impuse de Noul Cod de proceduri

civild, dar si posibilitatii realizirii efec-
tive a acestei proceduri de informare, :

pentru crearea unui cadru adecvat
dreptului de acces la justitie. m

ANA-MARIA NICOLCESCU

Judecdtor
Judecdtoria Ty-fiu - sectia civild

CONSECINTELE JURIDICE PRIVIND
NERESPECTAREA OBLIGATIVITATII
PROCEDURII DE INFORMARE

.....................................................................................................................

ABSTRACT

In data de 4 iulie 2012 a fost
adoptatd Legea 115/2012 pentru
modificarea si completarea Legii
nr. 192/2006 privind medierea
si organizarea profesiei de me-
diator si care a fost publicata Tn
Monitorul Oficial 462 din 9 iulie
2012. Prin acestea s-a introdusé
prevedrea legald cu privire la obli-
gativitatea participarii partilor la
procedura de informare.

1. REGLEMENTARI LEGALE
Incepand cu data de 1 octom-
brie, procedura de informare
devine obligatorie, conform pre-
vedrilor art.1 pct.1 care modifica
art.2 alin.1 din Legea 192/2000,
acesta avand urmatoarul cuprins:
(1) Daca legea nu prevede al-
tfel, partile, persoane fizice sau
persoane juridice, sunt obligate
sa participe la sedinta de infor-
mare privind medierea, inclusiv
dupa declansarea unui proces in
fata instantelor competente, in
vederea solutionarii pe aceasta
cale a conflictelor in materie civi-

Camera de Comert

51

la, de familie, in materie penala, :
precum si in alte materii, in con- -
ditiile prevazute de prezenta lege.” :

De mentionat faptul ca acesta

aceastd reglementare se regdses-

te in cadrul Capitolului I al Legii

medierii care stabileste dispoziti-

ile generale cu privire la mediere.

Aceste reglementiri sunt com- *

pletate cu dispozitiile speciale

care se regdsesc in cadrul Capi- :
tolului V ,Procedura de mediere”, :
»SECTIUNEA a 5-a Medierea in ca- :
zul unui litigiv pe rolul instantelor

de judecatd” privind procedura

de mediere prin introducerea art. :

60 indice 1 n care sementioneaza

cd ,In litigiile ce pot face, potri- *

vit legii, obiect al medierii sau al

altei forme alternative de solutio- :

nare a conflictelor, partile si/sau
partea interesata, dupa caz, sunt

tinute sa faca dovada ca au parti-

cipat la sedinta de informare cu
privire la avantajele medierii, in
urmatoarele materii:

a) in domeniul protectiei consu- -
matorilor, cand consumatorul in- -

voca existenta unui prejudiciu, ca

industrie

Romania
Marea Britanie

These provisions will however
come into force only 6 months
after publication of Law no.
115/2012 in the Official Gazette of
Romania, Part I, according to art.
I of the same law.

Today, art. 2 para. 1 of Law no.
192/20006 stipulates that unless
the law provides otherwise, the
parties, natural or legal persons
may resort to mediation volun-
tarily, even after the onset of a
trial before courts, agreeing to
resolve in this way any conflicts
in civil, commercial, family, crim-
inal and other matters, as pro-
vided by the law.

Therefore, we think it is neces-

sary to adopt uniform legislation
in the field, following impact
studies, that should meet the re-
quirements of civil proceedings,
according to standards set by the
new Civil Procedure Code, and
the possibility for efficient im-
plementation of this information
procedure in order to create an
appropriate framework of access

to justice [ ]
ANA-MARIA NICOLCESCU
Judge

Ty-Jiu Court - civil section

LEGAL CONSEQUENCES OF FAILING
TO FULFILL THE MANDATORY INFOR-
MATION PROCEDURE

ABSTRACT

On July 4, 2012 Law 115/2012
amending and supplementing
Law no. 192/2006 on mediation
and the mediator profession was
adopted and published in Official
Gazette 462 of July 9, 2012. This
law stipulates the parties’ manda-
tory participation in the informa-
tion procedure.

1. LEGAL REGULATIONS

Starting October 1, the infor-
mation procedure becomes man-
datory, according to the article
1 point 1 which amends article
2, paragraph 1 of Law 192/2000,
having the following content:

‘(1) Unless otherwise provided
by law, the parties, natural or le-
gal persons are obliged to attend
information session on mediation,
including after the onset of a trial
before a competent court, in or-
der to solve this way civil conflicts,
family, criminal and other mat-
ters, as provided by the current
law’.

Worth noting that this rule is

found in Chapter I of Mediation
Law which establishes general
provisions on mediation.

These regulations are sup-
plemented by special provisions
found in Chapter V “Mediation
procedure”, Section 5 referring
to mediation in a litigation pend-
ing before the courts, by inserting
article 60 index 1 which mentions
that: “In disputes which, by law,
can be the object of mediation or
other alternative forms of conflict
resolution, the parties and / or
party interested, as appropriate,
are required to prove they have
attended the information session
on the benefits of mediation in
the following matters:

a) in consumer protection field,
when the consumer invokes ex-
istence of damages as a result
of purchasing a poor product or
service, contract or warranties
granted failure, existence of abu-
sive terms in contracts between
consumers and business opera-
tors or a violation of other rights
under national law or EU law on

13
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urmare a achizitionarii unui pro-
dus sau unui serviciu defectuos, a
nerespectarii clauzelor contractu-
ale ori garantiilor acordate, a exis-
tentei unor clauze abuzive cuprin-
se in contractele incheiate intre
consumatori si operatorii econo-
mici ori a incalcarii altor drepturi
prevezute in legislatia nationala
sau a Uniunii Europene in dome-
niul protectiei consumatorilor;

b) in materia dreptului familiei,
in situatiile prevazute la art. 64;

¢) in domeniul litigiilor privind
posesia, granituirea, stramutarea
de hotare, precum si in orice alte
litigii care privesc raporturile de
vecinatate;

d) in domeniul raspunderii pro-
fesionale in care poate fi angajata
raspunderea profesionala, respec-
tiv cauzele de malpraxis, in masu-
rain care prin legi speciale nu este
prevazuta o alta procedura;

e) in litigiile de munca izvorate
din incheierea, executarea si ince-
tarea contractelor individuale de
munca;

f) in litigiile civile a caror valoa-
re este sub 50.000 lei, cu exceptia
litigiilor in care s-a pronuntat o
hotarare judecatoreasca executo-
rie de deschiderea a procedurii
de insolventa, a actiunilor referi-
toare la Registrul Comertului si
a cazurilor in care partile aleg sa
recurga la procedurile prevazute
la art. 999-1018 din Codul de pro-
cedura civila;

g) in cazul infractiunilor pentru
care actiunea penala se pune in
miscare la plangerea prealabila a
persoanei vatamate si impacarea
partilor inlatura raspunderea pe-
nala, dupa formularea plangerii,
daca faptuitorul este cunoscut sau
a fost identificat, cu conditia ca vic-
tima sa isi exprime consimtaman-
tul de a participa la sedinta de in-
formare impreuna cu faptuitorul.

De mentionat faptul cd preve-
derile art. 60 indice 1 urmeazd
a intra in vigoare la 6 luni de la
data publicarii legii in Monitorul
Oficial, respectiv de la data de 9
ianuarie 2013.

2. CONSECINTELE JURIDICE
PRIVIND NERESPECTAREA
OBLIGATIVITAII PARTICIPARII
LA SEDINTA DE INFORMARE
Odatd cu adoptarea Legii
202/2010 privind Mica reforma,
s-a urmdrit cresterea calitatii ac-
tului juridic, prin degrevarea in-
stantelor de judecatd de numarul
mare de cauze, medierea consti-
tuind 0 metoda alternativé viahila
de solutionare a conflictelor pe
cale amibild. In acest sens, s-au
adus mai multe modificdri ale
codului de procedura civila, una
din cele mai importante modifi-
cdri fiind aceea cd participarea la
sedintele privind informarea asu-

pra avantajelor pe care medierea
le prezintd fiind gratuite.

Urmdtorul pas, l-a constituit in- :
troducerea obligativitatii partici- :
parii la aceste sedinte de informa- -

re, prin adoptarea legii 115/2012

asa cum am mentionat anterior.
Firesc, se pune urmdtoarea

intrebare, care sunt consecintele

juridice in cazul in care justitia- :

bilii refuza participarea la aceste
sedinte de informare, inainte sau
dupa declansarea procesului?

In acest articol, vom aborda
doar doud din aspectele ce pot fi

identificate ca urmare a nerespec- -

tarii acestor prevederi legale.
[.Un prim aspect se referd la
posibilitatea respingerii actiunii
de catre instanta de judecata.
Astfel, conform prevederilor
art.109 din Codul de procedurd
civila, se mentioneaza faptul cd
sesizarea instantei de judecatd nu

se poate face decit dupa indepli- :

nirea unei proceduri prealabile.

Avand in vedere ultimele mo- :
dificari legislative, in mod spe- :

consumers’ rights,

b) in family law situations pro-
vided in art. 64,

¢) in litigations concerning pos-
session, limitation, displacement
of borders, as well as any other
neighborhood disputes regard-
ing relations

d) in the area of professional
liability which may incur profes-
sional liability, that is malprac-
tice cases, to the extent that other
special laws do not stipulate oth-
erwise;

e) in labor disputes arising
from the conclusion, perfor-
mance and termination of indi-
vidual employment agreements,

f) in civil disputes whose value
is less than 50,000 lei, excluding
litigations which already have
been issued an enforceable rul-
ing for opening insolvency pro-
ceedings, actions relating to the
Trade Register and cases in which
the parties choose to use the pro-
cedures set out in art. 999-1018
of Civil Procedure Code;

there were several changes in the
Civil Procedure Code, one of the
most important referring to the
fact that participation in informa-
tion sessions on mediation advan-
tages is free of charge.

The next step was the introduc-
tion of mandatory participation
in these information meetings,
by adoption of Law 115/2012 as
mentioned above.

Naturally, the following ques-
tion arises, what are the legal
consequences if justice seekers
refuse to participate in these in-
formation sessions before or after
the onset of the trial?

In this article, we address only
two of the issues that can be iden-
tified as a result of failing to meet
these statutory provisions.

I. A first aspect concerns the
court possibility to dismiss the
case.

Thus, under Article 109 of the
Civil Procedure Code, the court
can only be notified after the ful-
fillment of a prior procedure.

cial cele aduse Legii
192/2006 privind me-
dierea si organizarea |
profesiei de mediator,
se poate afirma fara
echivoc faptul ca pro-
cedura de informare
poate fi consideratd
ca o procedurd pre-
alabild. Cel mai im-
portant argument in
sustinerea celor mai
sus afirmate fiind
faptul ca sedinta de
informare cu privire
la avantajele medierii
a devenit obligatorie.
In aceasti situatie

magistratul are pos1b1htatea res-

pingerii ca prematur introdusd a
cauzei deduse judecatii.

Este de retinut cd aceste sancti- -

uni pot fi aplicate in conditiile in
care reclamantul din dosarul cu
care instanta a fost investitd refuzd
sd participe la procedura medierii.

Nu aceeasi este situatia in care
paratul (sau paratii ori numai o

parte dintre acestia din urma) re- :

fuzd sa participe la procedura de
informare previzutd de art.2 alin.1
din Legea 192/2006 modificata si

completatd. In aceastd ultima ipo-
tezd magistratul nu poate sancti- :

ona si reclamantul pentru refuzul
nejustificat al paratului siin opinia

noastrd nu poate trece la respinge-

rea cauzei ca prematur introdusa.

In aceastd a doua ipotezd ma- :
gistratul, are posibilitatea sancti- :

ondrii cu amenda judiciard partile

care refuzd participarea la proce- *
dura de mediere, pentru tergiver- :

sare ne]ustlﬁcata a solutlonarn
litigiului. In acest sens, urmeazi
a se avea in vedere urmétoarele
prevederi legale.

r
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g) in case of offenses for which
criminal proceedings are initiat-
ed upon prior complaint from the
injured person and reconciliation
of the parties removes criminal li-
ability, after formulating the com-
plaint, if the perpetrator is known
or has been identified, provided
the victim agrees to attend the in-
formation meeting together with
the offender.

Needs to be mentioned that
stipulations of art.60, index 1
come into force only 6 months
after publication of law in the Of-
ficial Gazette of Romania, Part I,
namely January 9, 2013.

2. LEGAL CONSEQUENCES
FOR FAILING TO MEET THE
OBLIGATION TO ATTEND THE
INFORMATION SESSION

The adoption of Law 202/2010
on the Small reform aimed to in-
crease the quality of the legal act
by relieving courts of the large
number of cases, mediation be-
ing a viable method of alternative
dispute resolution. In this regard,

Given recent legislative chang-
es, particularly those to Law
192/2006 on mediation and the
mediator profession, we can un-
equivocally say that information
procedure can be considered as a
prior procedure. The most impor-
tant argument in supporting the
above mentioned is that the infor-
mation meeting on the benefits of
mediation became mandatory.

Hence, the judge has the option
of rejecting the case claiming its
prematurity.

It should be noted that these
sanctions can be applied if the
complainant in the case the Court
was invested with refuses to partic-
ipate in the mediation procedure.

Situation is different when the
defendant (or defendants or only
part of them) refuses to partici-
pate in the information session
provided by Article 2, paragraph
1 of Law 192/2006 as amended.
In the latter case, the judge can
not punish the complainant too
for the unjustified refusal of the
defendant and in our opinion the
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Conform art. 108 indice 1 alin
1 pet. ), partea care refuzd parti-
ciparea la sedintele de informare
cu privire la avantajele medierii
poate fi sanctionatd. Aceste preve-
deri legale trebuie sa fie corelate
cu noile prevederi legale pentru a
se putea da o mai mare eficientd
acestor reglementdri ce urmeaza
a intra n vigoare la data de 1 oc-
trombrie 2012.

PROPUNERI DE LEGE
FERENDA

Consideram cd este oportun
reintroducerea in Noul Codul de
procedurd civildi a prevederilor
cu privire la obligativitatea parti-
ciparea la sedintele de informare
de catre justitiabili (este vorba
de prevederile art. 720 indice 7,
acesta urméand a suferi modofi-
cdrile corespunzatoare coreldrii
cu prevederile legii speciale).
In acest sens se di o mai mare
greutate a acestei proceduri pre-
alabile, oferind magistratului
posibilitatea ludrii unor masuri
adecvate in cazul in care se refuzi
participarea la aceste sedinte de
carte justitiabili.

Se impune o mai buna corelare
intre prevederile legale privind
masurile ce pot fi luate in vederea
eficientizérii acestei proceduri.

Tn acest sens, asa cum am men-
tionat, In situatia in care proce-
dura de informare, constituie cu
adevirat o procedurd prealabild,
instanta trebuie sa aiba un rol
activ mai mare si sd pund in ve-
dere partilor sd respecte aceastd
etapd procesuald, fie prin acorda-

rea unui termen mai lung pentru
a da pdrtilor posibilitatea de a
participa fa sedlnta lespectlva fie
prin suspendarea cauzei. In acest
sens, urmeazd ca prevederile art.
242 din codul de proceduri civild
s fie modificate corespunzator.
Considerdm cd in stadiul actual
al reformelor in justitie nu este
oportun respingerea cauzei in
situatia in care nu s-a indeplinit
procedura de informare, fiind

mai util aplicarea fie a unui aver- :

tisment, fie a unei amenzi, in
acest sens, prevederile art. 108
indice 1 alin.1 pct. ) urmeazi a
fi modificate avand in vedere si

prevederile legale din legea spe-

ciald, respectiv Legea 192/2006
cu modificirile si completarile
ulterioare.

Mai existd si posibilitatea prelu- :
rii in legislatia noastrd a unor prac-

tici aplicate in sistemele de drept

anglo-saxon respectiv a neacorda- :

rii cheltuielilor de judecaté partilor

care refuzd participarea la proce- :

dura de informare asupra medierii.

Oricare din solutii ar fi adop-
tatd se impune ca aceasta si fie
corelatd cu legislatia In vigoare si

cu prevederile Noului Cod de pro- :
cedura civild astfel incat sd consti- :

tuie un instrument util pentru a
se crea o culturd a solutionrii al-
ternative a conflictelor cu scopul
declarat al degrevarii instantelor
de judecatd de numarul mare de
cauze, a cresterii calitdtii actului
de justitie. m

DUMITRU-GABRIEL ROSCA
Mediator si avocat

CUM SA OBTII TOT CE iTI DORESTI
iN CADRUL UNEI MEDIERI?

sa cum stim, medierea este
A 0 negociere asistata de un

profesionist in gestionarea
eficienta a conflictelor - Media-
torul. Multe persoane intreaba
ce trebuie sa faca in cadrul unei
sedinte de mediere si asteapta de
la noi un raspuns in acest sens.
Daca ar fi sa va oferim un raspuns
rapid, tot ce trebuie sa faceti la
mediator este sa vorbiti. Nu tre-
buie sa stiti legi, nu aveti nevoie
de formule si formulari juridice,
si nici nu trebuie sa aveti teama
ca exista cel mai mic risc care sa
va faca sa pierdeti. Astazi am sa
va vand un mic secret: calitatile
dumneavostra de negociator va
pot aduce un castig important
in mediere. Mediatorul nu are
scopul de a intervini in formula
finala pe care partile o hotara-
sc. El este impartial, echidistant,
neutru. Mediatorul nu va da o

solutie conflictului dumneavostra
pentru ca nimeni pe lumea asta

nu stie mai bine decat dumnea- :

voastra ceea ce va dorit si ceea ce
refuzati . In urma procesului de
mediere lucrurile trebuie sa iasa
asa cum veti fi dumneavostra de
acord sa fie ! Stiu ca pare uimitor,
dar un mediator bun duce de cele
mai multe ori partile la un acord.
Chiar daca nu isi expune parerea
in cadrul procesului de mediere,
mediatorul va va adresa intrebari

pe toata perioada sedintei de me- :

diere. El pune intrebarile pe care

dumneavostra nu vi le-ati pus ni- :

ciodata si de raspunsul la aceste

intrebari depinde obtinerea acor- :

dului de mediere. Pe langa asta,

daca va veti negocia bine confli- :

ctul, cealalta parte va ajunge sa fie
de acord cu propunerile pe care le

aveti si care la final vor fi consem-

nate in acordul de mediere.

judge can not dismiss the case on
grounds of prematurity.

In this second assumption, the
magistrate may give legal fines to
the parties refusing to participate
in the mediation procedure, for
unjustified delay in resolving the
case. In this regard, the following
legal provisions need to be taken
into consideration:

According to art. 108 index 1
paragraph 1, point ), the party
refusing participation in infor-
mation sessions on the benefits
of mediation may be sanctioned.
These legal provisions should
be linked with the new legal pro-
visions in order to give greater
efficiency to these regulations
which enter into force on October
1,2012.

DE LEGE FERENDA PROPOS-
ALS

We consider it appropriate to
reinsert in the New Civil Proce-
dure Code provisions on justice
seekers’ compulsory participa-
tion in information sessions (art.
720 index 7, which will suffer
proper changes in order to be
linked to the special law’s provi-
sions). Therefore, this procedure
is given a higher power, allowing
the judge the possibility to take
appropriate action if parties re-
fuse to participate in these meet-
ings.

There is need for a better cor-
relation between legal provisions
that can be taken into considera-
tion to streamline this procedure.

In this respect, as [ mentioned,

if the information procedure is
truly a preliminary procedure,
the court must have a more ac-
tive role and advise the parties
to respect this procedural stage,
either by granting a longer dead-
line, so as to give the parties an
opportunity to participate in that
meeting or by suspending the
case. For this, art. 242 of the Civil
Procedure Code will be amended
accordingly. We believe that in the
current state of justice reform, it
is not appropriate to dismiss the
case if information session proce-
dure was not fulfilled, but rather
it is more useful to either give a
warning or a fine. In this respect,
Art. 108 index 1 para 1 item f) will
be amended, also taking into ac-
count the legal provisions of the
special law, namely Law 192/2006
as amended and supplemented
There is also the possibility that
our legislation takes over some
practices applied in the Anglo-
Saxon law systems, namely denial
of court expenses to the parties
refusing to participate in the me-
diation information procedure.
No matter the solution, it needs
to be linked to current legislation
and the provisions of the New
Civil Procedure Code so as to con-
stitute a useful tool in creating a
culture of alternative conflict res-
olution with the stated purpose of
relieving the courts by the large
number of cases, increasing the
quality of justice. u

DUMITRU-GABRIEL ROSCA
Mediator and lawyer

HOW TO OBTAIN EVERYTHING

YOUWISH IN

s we know, mediation is a
A negotiation assisted by a

professional in the efficient
management of conflicts - the me-
diator. Many people wonder what
to do during a mediation session
and expect a response from us in
this regard. To offer you a quick
answer, all you have to do at the
mediator’s office is to talk. You
do not have to know laws, you do
not need legal forms and expres-
sions, nor should you fear that
there is the least risk to make
you lose. Today I will sell a little
secret: your negotiating skills can
bring a big win in mediation. The
mediator’s role is not to intervene
in the final formula which the par-
ties decide. He/she is impartial,
unbiased, neutral. The mediator
will not give a solution to your
conflict because no one in this
world knows better than you what

MEDIATION?

you want and what you refuse.
In mediation things must come
out as you agree to be! I know it
sounds amazing, but a good me-
diator often leads parties to an
agreement. Even if not express-
ing his/her opinion during the
mediation process, the mediator
will ask questions throughout the
mediation session. He/she asks
questions that you never asked
and the answer to these questions
decides over the mediation agree-
ment. Besides, if you negotiate
your conflict properly, the other
party will come to agree with the
proposals you have, which in the
end will be recorded in the media-
tion agreement.

Do not hurry to issue claims, do
not expose your offer first, hear
as much as possible what the
other wants to say. Unlike regular
discussions, dialogue of parties

15
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Ca sa fiti un negociator bun in
mediere trebuie sa cunoasteti ca-
teva secrete:

Nu va grabiti sa emiteti preten-
tii, nu va expuneti primul oferta,
ascultati cat puteti de mult ceea
ce vrea sa spuna celalalt. Spre
diferenta de discutiile obisnuite,
dialogul partilor in fata mediato-
rului este controlat de profesio-
nistul in gestionarea eficienta a
conflictelor-mediatorul, cel care
permanent va va adresa o multi-
tudine de intrebari. Mediatorul
va va descoase si pe dumneavo-
stra si celalata parte si nu se va
opri pana cand nu va fi sigur ca
a aflat totul. Din discutia condusa
de mediator veti afla foarte multe
despre celalalt. Fiti atent la ceea
ce partea adversa spune, asta va
va ajuta sa ii cunoasteti pozitia si
sa stiti cum trebuie sa abordati
negocierea. Daca veti lasa cealal-
ta parte sa formuleze prima ofer-
ta veti fi surprins sa descoperti ca
unele lucruri va fi dispusa sa le
cedeze din prima, iar asfel va veti
canaliza energia pe restul preten-
tiilor pe care le aveti.

Fiti sincer si deschis in expri-
marea cerintelor dumneavostra si
cel mai important explicati DE CE
doriti ca finalul sa fie cel pe care
il soliciti. NU UITATI, contractual
mediatorul se obliga sa pastreze
confidentialitatea asupra celor
discutate in mediere, prin urmare
puteti fi cat se poate de deschis.
Veti fi surprins sa constatati ca in
momentul in care renuntati sa va
mai ascundeti dupa argumente
care nu exista, discutia incepe sa
aiba coerenta si sa capete un sens.
IMPORTANT: daca sunt lucruri pe
care nu le puteti spune fata de
partea adversa, dar credeti ca
sunt importante in gestionarea
conflictului, le puteti spune me-
diatorului intr-o discutie separata
care se tine in cadrul sedintei de
mediere. De asemenea, fiti atent
la partea adversa, orice minciuna
spusa la masa medierii se va into-
arce la final impotriva sa.

Stabiliti ce este mai important
si ce este mai putin important in
pretentiile dumneavoastra. Nego-
cierea inseamna flexibilitate, iar a
fi flexibil presupune sa renuntati
uneori la pretentiile mai putin
importante in favoarea celor capi-
tale necesitatilor pe care le aveti.
Tocmai asta este partea frumoasa
la mediere: in timp ce in instanta
puteti castiga sau puteti pierde
tot, absolut tot, in mediere solu-
tia finala este una in care fiecare
castiga ce este esential pentru el
si nimeni nu ajunge sa piarda tot.
Amandoi stim ca o parte din pre-
tentiile dumneavostra nu va sunt
capital necesare, ci vin mai mult
din dorinta de a deposeda celala-
ta parte de ceea ce stiti ca isi dore-

ste si faceti asta numai pentru ca
suntenti concins ca el a provocat

acest conflict. Prin urmare incer-

cati sa evitati riscul de a pierde in
negociere ceea ce este important
pentru dumneavostra, din cauza
ambitiei de o obtine un avantaj
neesential, dar pe care celalalt
si-l doreste.

Cand incepeti sa fiti nesigur ce- :

reti o pauza. Pauzele pot fi de mai
multe feluri. Puteti cere o pauza
in care sa sunati pe cineva cu care
sa va sfatuiti. Puteti suna cel mai

bun prieten, avocatul sau pe ori- :

cine credeti ca va poata ajuta cu
sfatul de care aveti nevoie. Puteti

cere 0 pauza in care sa aveti o di- :

scutie separata cu mediatorul. Sa
ii spuneti mediatorului un punct
vulnerabil al dumneavoastra pe

care nu il puteti spune in medie- :

re ajuta, pentru ca in felul acesta
mediatorul va intelege sa renunte

la intrebarile care duc in acea di- :

rectie si care va expun. Puteti cere
0 pauza in care sa aveti o dicutie
separata cu partea adversa. De
cele mai multe ori partile afalte
in conflict sunt fosti parteneri de
afaceri, de viata, iar dupa cele
aflate in mediere se simte nevoia
unei discutii intre patru ochi. In
dreptul familiei sotii afla de multe
ori in mediere ceea ce nu au aflat
intr-o viata traita impreuna, iar
in comercial aflarea problemelor
partenerului de afaceri creeaza
o stare de empatie suficienta de
multe ori pentru a se ajunge la un
acord solid.

Indrazniti! Aveti curajul sa spu-

neti ceea ce vreti, formulati fara

menajamente pretentiile impor- :

tante fara sa va blocati in bariere
de politete, rusine, teama s.a.m.d.
Numai dupa ce mediatorul afla

exact ceea ce va doriti puteti obti- :

ne dezideratul pe care il aveti. Nu
sperati ca veti obtine ceea ce nu
ati cerut, pentru ca in mediere
asta nu se va intampla niciodata.

Cele cinci sugestii formulate
mai sus pot fi suficiente pentru a

ne pregati de a intra intr-o medie- *
re din care sa iesim castigatori. Si- :

gur ca negocierea este o arta si ca

secretele ei sunt mult mai profun-

de. Tocmai de aceea avem nevoie
de un mediator. Ca si profesionist

in gestionarea eficienta a conflicte- *
lor, mediatorul va adresa intreba-

rile care fac negocierea sa fie una
profitabila pentru ambele parti.

Poate ca totul pare foarte teo-

retic si aveti impresia ca pentru

divortul, neintelegerea dumnea- :
voastra in bussines, partajul, cer- :

turile intre frati pe mostenirea de
familie, sau, si mai rau, conflictul
pe care il veti cu seful sau cu cel

fata de care ati depus deja o plan-

gere penala, se pot aplica mai

greu cele spuse mai sus. Este fi- :

resc sa credeti asta si o veti crede

before the mediator is controlled
by the professional in effectively
management of conflicts-the me-
diator, who will always ask a lot of
questions. The mediator will try
to unravel you and the other party
and will not stop until he/she is
sure he/she heard everything.
From the discussion led by a me-
diator, you will learn a lot about
each other. Pay attention to what
the opponent says, this will help
know his position and how to ap-
proach the negotiation. If you let
the other to make the first offer,
you will be surprised to discover
some things he will be willing to
give up first and you will chan-
nel your energy on the remaining
claims you may have.

Be honest and open in ex-
pressing your demands and most
importantly, explain WHY you
want the end to be the one you
requested. REMEMBER, contrac-
tually, the mediator undertakes
to maintain confidentiality of dis-
cussions in mediation, therefore
you can be very open. You will be
surprised to find that when you
give up hiding behind arguments
that do not exist, the discussion
begins to be coherent and have a
meaning. IMPORTANT: If there are
things you cannot say before the
other party, but you think they are
important in managing conflict,
you can tell the mediator in a sep-
arate discussion that is held in
the mediation session. Also, pay
attention to the opposing party,
any lie told at the mediation table
will eventually boomerang him.

Decide what is important and
what is less important in your
claims. Negotiation means flex-
ibility, and being flexible sup-
poses to give up sometimes less
important claims in favor of capi-
tal needs that you have. That's
the beautiful part of mediation:
while in court you could win or
lose everything, absolutely eve-
rything, in mediation the final
solution is one in which everyone
wins what is crucial and nobody
gets to lose everything. We both
know that some of your claims

are not crucially needed, but
come more from a desire to de-
prive the other party of what you
know he wants and you do this
only because you are convinced
that the other caused the conflict.
Therefore try to avoid the risk of
losing what is important for you
because of an ambition to obtain
a nonessential advantage, but
the other wants.

When you start to be unsure,
ask for a break. Breaks may be
several types. You can ask for a
break to call somebody for ad-
vice. You call your best friend,
lawyer or anyone you think
might help you with advice you
need. You can ask for a break to
have a separate discussion with
the mediator. to tell the media-
tor about one vulnerable issue
of yours that you can not say in
mediation, because in this way
the mediator will drop the ques-
tions that lead in that direction
and expose you. You can ask for
a break to have a discussion with
the separate party. Most times
the parties in conflict are for-
mer business, life partners, and
there is a need for discussion in
private. In family law, spouses
often find out during mediation
about things they had not dis-
covered all their lives together,
while in commercial cases, find-
ing about the business partner’s
problems creates a state of em-
pathy often enough to reach a
solid agreement.

Perhaps it all seems very theo-
retical and you feel like every-

thing that was mentioned above
is hard to use in divorces, in mis-
understanding in business, in
division, strife between brothers
on the family legacy, or, worse,
the conflict you have with your
boss or with that person against
whom you already filed a criminal
complaint. It is natural to believe
this and you will believe it until
you reach a mediation session.
Once got there, the darkness of

| conflict will disappear and every-

thing will start to be meaningful.
The alternative to mediation is to
go to court, with hearings, stamp
duty, professional language, con-
stable, bailiff, court clerks, money,
nerves.

Dare! Have the courage to say
what you want, bluntly formu-
late our major claims without
blocking yourself in the barrier
of politeness, shame, fear, etc.
Only after the mediator finds out
exactly what you want can you get
the wish you have. Don’t hope to
get what you have not asked for,
because that will never happen in
mediation.

The five suggestions made
above may be sufficient to pre-
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pana cand veti ajunge la o sedinta
de mediere. Odata ajuns acolo
negura conflictului se va lumina
si totul va incepe sa capete un
sens. Alternativa la mediere este
sa mergeti in instanta, cu terme-
ne, taxa de timbru, limbaj profe-
sional, jandarm, aprod, grefiere,
bani, nervi.

Daca credeti ca medierea poate

fi o solutie, sunati acum un me- :
diator. Informarea despre medie- :

re este gratuita, iar trecerea pe la
mediator nu exclude posibilitatea
de ajunge, in cazul in care sunteti

nemultumit, si in instanta de ju- *

decata. u

PETRU MUSTATEANU
Mediator

MEDIEREA, UN NOU iNCEPUT

eriodic, avem cu noi insine
P un dialog, un fel de soco-

teala in legatura cu ceea ce
am facut si cu ce ne propunem sa
facem in continuare.

Am trecut prin acest demers la
inceputul verii anului 2010. Mo-
mentul pare putin ciudat pentru
ca nu este firesc ca, atunci cand
majoritatea oamenilor se gan-
desc la un concediu bine meritat
eu sa ma confrunt cu Ego-ul meu
in legatura cu problemele pe care,
limita oricarui bun simt le consi-
dera gingase. S-a intamplat si am
fost obligata sa imi asum partici-
parea si interesul. Daca stau bine
si ma gandesc, situatia seamana
mai mult cu un raport decat cu un
dialog pasnic.

- Omule, imi spuneam eu mie,
esti ceea ce din totdeauna ti-ai
dorit sa fii, ai mai mult decat pu-
teai spera vreodata, si atunci ce
anume te framanta?

Iritata, vocea din interior, imi
transmitea ceva de genul: Si
acum, crezi ca ti-ai indeplinit
toate obligatiile si ca nu trebuie
sa iti doresti altceva?

Supusa, dar si bucuroasa in
acelasi timp, am inteles ca sunt
datoare, inca odata, unui nou in-
ceput.

Auzisem putine lucruri despre
mediere si chiar mai putine
despre ce inseamna profesia de
mediator. Am inceput sa caut date
pe internet si astfel am aflat ca,
in toamna acelui an (2010) urma
sa se desfasoare un curs de me-
diere chiar in orasul meu. M-am
sintit provocata de aceasta stire si
am ales sa discut si cu alti colegi
despre posibilitatea de a urma un
astfel de curs.

Spre surpriza mea, acum pla-
cuta, atunci putin inexplicabila,
am constatat ca interesul meu nu
era singur si ca, mai multa lume
dorea sa desluseasca cat mai nu-
meroase lucruri despre mediere.

Zis si facut.

Am luat legatura cu Centrul de
Mediere Craiova si m-am inscris,
alaturi de mai multi colegi, la cur-
sul organizat in Zalau.

In prima zi de curs, dupa discu-
tiile de convenienta si acomodare
a urmat o intrebare pusa fiecarui

cursant, care a avut scopul de a
ne determina sa facem cunoscuta

motivatia care a stat la baza de- :

ciziei fiecaruia de a urma cursul.
Pentru cei mai multi, interesul
major era reprezentat de dorinta
de a profesa ca mediator, pentru

altii finalitatea urmarita era le- :

gata de curiozitate, cunoastere,
informare.

Eu m-am numarat in acel mo- :
ment printre cei din a doua cate- -

gorie.

Formatorii nostri, persoanele
care urmau sa ne indeplineasca
dorintele, mi s-au parut, inca

de la inceput, stapani pe informa- :
tiile care trebuia transmise cu tit- -

lul de cunostiinte teoretice si abile
in ceea ce viza partea practica.

Nu a trecut decat o zi de la
inceperea cursului si am simtit
deja ca, ce voiau oamenii aceia
sa ne faca sa intelegem, nu este

numai stiinta ci este stiinta com- :

binata cu sensibilitate, pasiune,
finete. Astfel a fost usor, cel putin
pentru mine, ca orele petrecute
impreuna sa se transforme intr-o

stare de miraj, de care, am fost to-

tal acaparata. Rezonam impreuna.

Sunt atat de putine si de scurte
situatiile in care simti cu adevarat
ca poti rezona cu cineva, incat de
fiecare data cand ele iau sfarsit ti
se pare ca ai pierdut un lucru de
pret, la care tineai mult.

Peste aceasta stare de exaltare

s-a suprapus continutul intere- :

sant al discutiilor pe care le-am
purtat zilnic, cel putin 8 ore, timp
de doua saptamani. Marturisesc
ca nicio zi nu semana cu cealalta,
iar ineditul informatiilor si modul
lor de prezentare m-au facut sa nu
simt in niciun moment oboseala.
Din contra, numaram nostalgic
fiecare zi care trecea, pentru ca ea

ma atentiona asupra iminentei fi-

nalizarii cursului.
Am trait multi ani admirand
profunzimea expresiei : “Legea

este regina tuturo lucrurilor di-

vine si umane”. Cer iertare, dar
nu m-a interesat niciodata cui
apartine acest concept care poate

fi ridicat la rang de principiu. Me-

sajul a fost atat de frumos incat
restul este mai putin relevant.
Urmand cursul de mediere

pare us to enter into a mediation
to come out winners. Of course,
negotiation is an art and has
much deeper secrets. This is pre-
cisely why we need a mediator.
As a professional in the efficient
management of conflicts, the
mediator will ask questions that
make negotiation profitable for
both parties.

If you believe that mediation
can be a solution, call a mediator
now. Information about media-
tion is free of charge, and going
to a mediator’s office does not ex-
clude the possibility, if unhappy,

to go to court. n
PETRU MUSTATEANU
Mediator

MEDIATION, A NEW BEGINNING

e regularly have a dia-
W logue with ourselves, a

kind of reckoning about
what we did and what we intend
to do next.

[ went through this process in
early summer of 2010. The timing
seems a bit odd because it is not
natural that when most people
think of well deserved holiday, 1
was confronting my ego about
problems that the limit of any
common sense finds gentle. But it
happened and T was forced to as-
sume participation and interest.
If I think about it, the situation
looks more like a report than a
peaceful dialogue.

“Woman, I'm telling myself, you
are what you've always wanted to
be, you have more than you could
ever hope for, and then what
bothers you?”

Irritated, the voice inside me was
saying something like this: And
now, you think you have fulfilled
all obligations and you should not
desire something more?”

Humble, but happy at the same
time, I understood that I owe my-
self, once again, a new beginning.

[ had heard little about media-
tion and even less about what the
profession of mediator means. 1
started looking for information
on the Internet and so I found that
in the autumn of that year (2010)
a training on mediation was to
take place precisely in my town. [
felt challenged by this news and
I chose to discuss with other col-
leagues about the possibility to
attend such a course.

To my surprise, now pleas-
ant, at that time a bit unexplain-
able, 1 found that my interest
was not the only one and that
many people wanted to unravel
as many things about mediation.
Said and done.

I contacted Craiova Mediation
Center and I signed up, along with
many colleagues, for the training
course organized in Zalau.

On the first day of class, after
convenience and accommodation
talks, a question was asked to each
student, to make us reveal the
motivation behind the decision to
attend the training. For most stu-

dents, the major interest was rep-
resented by their desire to practice
as a mediator, for others the objec-
tive pursued was related to curios-
ity, knowledge, information.

[ was at that point among those
in the second category.

[ felt right from the beginning
that our trainers, the persons who
were to fulfill our desires, were
masters in the information to be
transmitted as theoretical knowl-
edge and quite skillful in practice.

It was only a day after the start
of the course when I already felt
that what those people wanted us
to understand was not only sci-
ence but science combined with
tenderness, passion and finesse.
Thus, it was easy, at least for me, to
turn the time spent together into a
state of mirage, which I was totally
hooked on. We resonated together.

There are so few and short situ-
ations where you really feel you
can resonate with someone, that
every time they end, you feel you
lost something precious, that you
cared for very much.

This state of excitement was
overlapped by the interesting con-
tent of discussions we held daily,
at least 8 hours, for two weeks. [
confess that no day resembled
the other, and the novelty of infor-
mation and presentation did not
make me feel tired at any time.

In contrast, I was nostalgically
counting each day passing by, as
it warned me about impending
completion of the course.

[ lived for many years admir-
ing the depth of expression: “The
law is the queen of all divine and
human things”. Sorry, but I was
never interested in who released
this concept, which can be raised
to the level of a principle. The
message was so beautiful that the
rest was less relevant.

Attending the mediation train-
ing, Iwas to find out that the place
of the ‘Queen’ can be taken by the
desire of two or more parties to
solve a state of conflict themselves.

What could be more beautiful
and more Christian than to show
goodwill to overcome a situation
generating discontent or material
or spiritual suffering?
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aveam sa aflu ca locul ‘reginei’
poate fi ocupat de dorinta a doua
sau mai multe parti de a-si rezol-
va, ele insele, o stare conflictuala.

Ce poate fi mai frumos si mai
crestineste decat sa arati reciproc
bunavointa in a depasi o situa-
tie generatoare de nemultumiri,
suferinte de ordin material ori
spiritual.

Invatand despre mediere am
aflat ca aceasta este o metoda
de solutionare a conflictelor cu
ajutorul unei terte persoane - nu-
mita mediator - fara a se ajunge
in fata instantelor de judecata. Se
elimina o serie de costuri care nu
sunt de neglijat. Se asigura un ca-
dru privat in care partile nu sunt
obstaculate de povara forma-
lismului si in care sunt stimulate
sa comunice, sa-si transmita una
alteia mesaje din care sa rezulte
ceea ce le nemultumeste si ce
sta la baza conflictului dintre ele.
Este evitata publicitateacare, nu
in putine cazuri este agresiva, cu
consecinta crearii unor stari de
disconfort. Locul publicitatii este
ocupat de reversul ei, respectiv
de confidentialitate. Termenele
de intalnire a partilor nu sunt
impuse ci decise chiar de ele, eli-
minandu-se in felul acesta stresul
unor indelungi asteptari.

In toata aceasta perioada,
stapan pe tehnici variate, neutru
si impartial, isi face simtita
prezenta sa benefica cea de a
treia persoana care este mediato-
rul. Acesta are rolul de a sprijini
partile sa-si poata controla emo-
tiile, sa-si inlature rand pe rand
neintelegerile si in locul lor sa
puna o stare de pace si tihneala,
alaturi de solutii potrivite care sa
convina tuturor. Procedurile prin
care vor trece impreuna vor fi une-
le simple, fiabile si in legatura cu
care, partile vor fi incunostiintate.

Medierea nu este tocmai ta-
ramul unde se desfasoara cele
mai frumoase momente din viata
oamenilor. Ei intra in mediere -
daca aleg voluntar aceasta cale de
rezolvare a disputelor - incarcati
de sentimente negative, de o ne-
greala coplesitoare, uitand chiar
de propriile interese sau exage-
randu-le astfel incat sa nu poata
fi realizate. In acest conglomerat,
mediatorul trebuie sa gaseasca
puntea pe care sa faca posibila
trecerea ambelor parti. La inceput
eava fi atat de firava incat cu greu
se poate imagina ca ea va sustine
partile pana la capat. Orice pas
inainte pe aceasta punte este un
castig al partilor si o satisfactie a
mediatorului. Mediatorul cu aju-
torul partilor, va trebui sa afle ce
anume lucru determina pozitia di-
vergenta a partilor, precum si ce
anume lucruri pe pot unii in ho-
tararea de a trece puntea. Facand

aceasta delimitare, in continuare, :
bazat pe un climat de incredere, -

se vor putea construi propuneri,
solutii, optiuni.
Cu cat partile vor intelege

mai repede si mai bine ca inte- :

resele lor pot fi solutionate prin
propriile lor propuneri, cu atat
parcursul lor va i mai facil. Ele
nu vor fi impiedicate de reguli
greoaie, impuse. Regulile se afla
in educatia si experienta lor. De
pilda, cine nu stie ca poate primi

respect numai daca acorda res- :

pect, sau cine nu este constient ca
violenta si agresivitatea conduc la
violenta si agresivitate, dar tot ata
de cunoscut pentru parti este si
faptul ca daca faci bine, bine poti
sa astepti. Altfel spus, in mediere,
respectarea regulilor este legata

de intelepciunea cu care te-ai nas-

cut si traiesti.

Learning about mediation [
found it is a method of conflict
resolution through a third party

- - the mediator - without reach-

ing the court of law. It eliminates
some costs that are not negligible.
It offers a private setting in which
the parties are not hindered by
the burden of formalism and are
encouraged to communicate, to
transmit to each other messages
showing what displeases them
and underlying conflict between
them.

Publicity is avoided, which, in
many cases, can be aggressive,
creating discomfort. The place
of publicity is taken by its oppo-
site, respectively privacy. Days
of meeting are set by the parties
themselves, thereby eliminating
the stress of waiting too long.

Throughout this period, master-

position of the parties, and what
can be combined in the decision
to cross the bridge. Doing this de-
limitation, still based on a climate
of trust, proposals, solutions, op-
tions can be built.

The better and faster the par-
ties understand their interests
can be solved by their own pro-
posals, the easier the process.
They will not be hampered by
cumbersome, imposed rules.
Rules exist in their education
and experience. For example, who
does not know one can only get
respect if one gives respect, or
who is not aware that violence
and aggression lead to violence
and aggression, but parties also
know that if one does good, one
can wait good in return. In other
words, in mediation, compliance
of rules is related to wisdom one

==

In cazul in care regulile devin
vulnerabile si sunt pe cale de a fi
frante, mediatorul va fi acela ca
va ajuta partile sa refaca starea
de echilibru si cooperare.

In fine, daca se ajunge la solu- :
tionarea conflictului, prin intele- :

gere, partile vor realiza ca aceasta

li se datoreaza lor. Este un mo- :
ment de inaltare pentru orice om, :

momentul in care se depaseste pe
el insusi, trecand intr-o alta stare
Si anume in acea stare in care

relatia de intelegere cu ceilalti oa- :

meni este mai presus decat multe
lucruri la care poate renunta.

Medierea va ajuta oamenii sa
gandeasca pozitiv si sa devina
mai buni.

Gandind mai profund la aceas-

ta perspectiva, ma simt alaturi de
cei care au inteles mai bine si mai
repede decat mine ca, datoriile
noastre sunt atat fata de noi, cat
si fata de cei din jurul nostru.

La finalul acestor ganduri puse

pe hartie, doresc sa transmit ce-
lor aflati in dificultatea conflicte- :
lor, care pot fi stinse prin intele- :

gerea lor, sa apeleze cu incredere
la mediere.
Deci: Apelati la mediere! =

PETRONEIA NASAUDEAN
Avocat-Mediator

\IZ1

ing the various techniques, neu-
tral and impartial, the presence of
a third person seems to be benefi-
cial, namely the mediator. He/she
is intended to assist the parties in
controlling emotions and to suc-
cessively remove misunderstand-
ings, putting instead a state of
peace and calmness, together with
proper solutions to suit everyone.
The process to be crossed together
will be simple, reliable and parties
will be advised on.

Mediation is not quite the land
where the best moments in peo-
ple’s lives take place. They enter
into mediation - if they choose
this way of resolving disputes
voluntarily - loaded with negative
feelings, an overwhelming black-
ness, forgetting even their own
interests or exaggerating them so
they can not be accomplished. In
this conglomerate, the mediator
must find the bridge that makes
it possible for both parties to
cross. At first it will be so feeble
that it is very hard to imagine it
will support the parties to the
end. Every step forward on this
bridge is a gain of the parties
and satisfaction for the media-
tor. The mediator, with help from
the parties, will have to find out
what determines the confronting

was born and lives with.

If the rules become vulnerable
and are about to be broken, the
mediator will be the person to
help restore balance and coop-
eration.

Finally, if the conflict is solved
by agreement, the parties will
realize that this is their merit. It
is a time of ascension for any
person, the moment when one
exceeds oneself, passing into an-
other state, namely in that where
the relationship of understanding
with other people is beyond many
things that one can give up.

Mediation will help people to
think positively and become bet-
ter.

Thinking deeper about this
view, I feel close to the people
who understand better and faster
than me that our duties are rout-
ed towards us, but also towards
those around us.

At the end of these thoughts
laid on paper, Twish to send those
experiencing difficult conflicts
that can be settled by their un-
derstanding, to turn to mediation
with confidence.

So: Turn to mediation! u

PETRONEIA NASAUDEAN
Lawyer - Mediator
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FUNCTIONAREA INSTITUTIEI
MEDIERII - REPER AL GRADULUI DE
EVOLUTIE AL SOCIETATII ROMANESTI
Sl AL JUSTITIEI EVOLUATE

societate moderna, asezata

O pe principii morale si de ci-

vilizatie evoluate constituie

0 premisd sigurd pentru concor-

die, amiabil, toleranta si intelege-
re intre membrii acelei societati.

Acestea si alte elemente con-

juncturale si de detaliu legate

de fiecare Tmprejurare in parte

constituie elementele cerintd, ele- 5=
mentele de baza, intrinseci functi- §

ondrii institutiei medierii.
La momentul la care in tara
noastrd institutia medierii va

functiona in majoritatea spetelor f
din dorinta personald si delibera- i
td a participantilor la proces sinu |

in mod impus prin norme sau re-
glementari, Roménia va putea sta
cu fruntea sus in fata unor state si
tdri care conteazd din punct de ve-
dere al gradului de emancipare si
civilizatie sociald in context global.

Intre cresterea importantei
pe care o are institutia medierii
si rolul avocatului in rezolvarea

amiabila a litigiilor dintre parti =—

apreciem cd existd un raport di-
rect proportional.

0 tratare obiectivd a subiectului
dezvoltat din titlul temei ne sileste
sd recunoastem ca la acest mo-
ment societatea romaneascd din
punct de vedere al nivelului mediu
de culturd al membrilor sai nu re-
prezintd un teren extrem de fertil
pentru implantarea, dar mai ales
dezvoltarea institutiei medierii.

De aceea, este necesard mai in-
tai de toate instruirea, pregitirea
si convingerea creatd in randul
factorilor calificati, cu referire
speciald la avocat, care la randul
lor prin mijloace profesionale siin
mod profesionist sa facd posibild
apelarea in cat mai multe spete la
institutia medierii si s determine

finalizarea efectivd a demersului

respectiv cu o Intelegere reald in- :

tre parti, cu o rezolvare amiabild a
litigiului dintre acestea.
In aceste conditii, instantele de

judecata vor deveni mai “aerisite”, :

mediul de desfasurare a actului

rantd in acest fel va spori calitatea
actului de justitie.

In acest mod o institutie careia
nu i se acordd incd importanta

cuvenitd, respectiv institutia me-
dierii va avea o Inriurire deose- :

bitd asupra actului de justitie in
Romania si va asigura o pozitie

confortabild tarii noastre in con- :

textul European si international.
lata de ce este necesar un efort
sustinut al tuturor factorilor
implicati in infdptuirea justitiei
pentru sporirea rolului medierii
si functionarea reald si efectivd a
acestei institutii. m

OIARU CONSTANTIN MARIAN
Avocat, Baroul Gorj

MEDIEREA, O POSIBILITATE SI i
DOMENIUL DREPTULUI MUNCII

ropunerea legislativd privind
P infiintarea Tribunalelor specia-

lizate pentru conflicte de mun-
cd si asigurdri sociale este binevenita,
de fapt se reia o problema mai veche
si se ncearcd, poate chiar se va reust,
materializarea acestui demers.

Este adevarat, cd in ultimii ani,
pe rolul Tribunalelor s-a inregis-
trat un numar foarte mare de dosa-
re privind conflictele de munci ce
rezultd din executarea contractului

individual de munci dar si din asi-

gurdri sociale, mai ales cele care
privesc sistemul public de pensii.

Sigur, de multe ori, practicienii drep-

tului (avocati, consilieri juridici) dar si

magistraii au constatat ca anumite do-

sare si-ar fi gésit solutionarea doar prin
simpla intalnire a pértilor in fata unei
persoane neutre (care, conform noilor
reglementiri, poate fi un mediator).

Tribunalul muncii va reuni in activi- :
tatea sa judecéitori specializai in conflic-

J'f ~ Caravana M
e —

de justitie mai civilizat si cu sigu-

FUNCTIONING OF MEDIATION
INSTITUTION - LANDMARK FOR THE
ROMANIAN SOCIETY EVOLUTION
AND EVOLVED JUSTICE

modern society, placed on
A moral principles and ad-
vanced civilization repre-
sents a reliable prerequisite for

concord, rapport, tolerance and
understanding among the mem-

. bers of that society.

| \ Y
edierii Sibiu, septembrie 2012
. VT W——

These and other incidental and
detailed elements linked to each
circumstance represent basic re-
(uirements, the main, fundamen-
tal elements for proper function-
ing of mediation.

The moment mediation starts
working in our country, in most
cases, due to personal and de-
liberate wish of participants in
trials, rather than imposed by
rules and regulations, Romania
will be able to stand high before
some states and countries that
matter in terms of social emanci-
pation and civilization in a global
context.

We believe there is a direct re-
lation between increasing impor-
tance of mediation and a lawyer’s

role in amicable settlement of dis-
putes between the parties.

An objective debate over the
subject developed in the head-
line compels us to recognize
that at this point, the Romanian
society, in terms of its members’
average level of culture is not a
very fertile ground for implanta-
tion, but especially development
of mediation.

Therefore, first of all, there is

| need for training and confidence

among qualified people, with
special reference to the lawyers,
who in turn, by professional
means and in a professional

{ manner, can use mediation in

as many cases as possible and
determine the actual completion

1 of that approach with a real un-

derstanding between the parties,
with an amicable settlement of
their dispute.

In these circumstances, the
courts will become more “airy”,
the climate of justice more civi-
lized and certainly the quality of
justice will increase.

In this way, an institution that
is still not given the proper impor-
tance, that is mediation, will have
a great effect upon the adminis-
tration of justice in Romania and
ensure a comfortable position to
our country in the European and
international context.

Hence, the necessity for a sus-
tained effort of all those involved
in the administration of justice
to improve the role of mediation
and real and effective operation
of this institution. =

OIARU CONSIANTIN MARIAN
Lawyer, Gorj Bar

MEDIATION, A POSSIBILITY
FOR THE LABOR LAW

he legislative proposal on
T the establishment of special-

ized courts for labor disputes
and social insurance is welcomed,
actually it resumes an earlier prob-
lem and tries, maybe with success,
the materialization of this step.

It is true that in recent years,
the courts had a large number of
labor disputes arising from indi-
vidual employment agreement ex-
ecution, but also related to social

insurance, especially those in-
volving the public pension system.
Sure, practitioners (lawyers,
legal advisers) and also judges of-
ten found that certain files would
have been solved much easier, if
parties met before a neutral per-
son (who, according to the new
regulations, can be a mediator ).
Labor Court will reunite in
its activity judges specialized in
labor disputes and social insur-

19
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te de munca si asigurdri sociale, avocati
si consilieri juridici ce au ca domeniu de
expertizd dreptul muncii si securititii
sociale. Se poate spune ¢4, in acest do-
meniu, avocatii au fcut un pas inainte
fiindca existd societéti civile de avocati
care deja au in componenta lor depar-
tamente de dreptul muncii iar avocatii
care activeazA aici sunt deja formati si
specializati pe domeniul respectiv.

Mediatorii s-au implicat activ (unii
dintre ei fiind si avocati) astfel 4, prin
modificarile aduse Legii nr. 192/2006
privind medierea si organizarea profe-
siei de mediator se va realiza o Tmbuna-
tatire pe viitor a activitaii judiciare prin
decongestionarea sedintelor de cauze
care pot rezolvate si amiabil.

Astfel, prin modificarea art. 2 din
Legeanr. 192/2006 se prevede: «pértile,
persoane fizice sau persoane juridice,
sunt obligate si participe la sedinta de
informare privind medierea, inclusiv
dupa declansarea unui proces in fata
instantelor competente, in vederea so-
lutionarii pe aceasta cale a conflictelor
n materie civild, de familie, in materie
penald, precum si in alte materii, in
conditiile prevéizute de prezenta lege»

La categoria alte materii pot fi inclu-
se cu succes si conflictele de munca.

De asemenea o completare impor-
tanta la Legea medierii este introdu-
cerea art. 601, care la lit. e) prevede:
»e necesard dovada participdrii la
o sedintd de informare a medierii
pentru litigiile de munci izvorate din
incheierea, executarea 1i incetarea
contractelor individuale de muncé «.

Pana la aceastd modificare, spu-
nem noi esentiald, medierea ca mo-
dalitate de solutionare a conflictelor
(litigiilor) de munca era o procedu-
rd facultativa nu obligatorie; partile
trebuiau sd consimtd la solutiona-
rea conflictului pe cale amiabild.

In conformitate cu dispoziiile Legii
nr. 192/2006 salariatii si angajatorii
puteau recurge la mediere :
¢ anterior sesizdrii instantei de

judecata (art. 43 alin. 2 *).

o dupd declansarea procesului

in fata instantei .

Gratie noi modificari, partile in
conflictele de munca sunt (inute
sa facd dovada participarii la o
sedinta de informare a medierii.

De fapt, intotdeauna legislatia
muncii (Legea nr. 168/1999, abroga-
td prin Legea nr. 62/2011 a dialogului
social, dar si Codul muncii) au pre-
vazut cu titlu obligatoriu in sarcina ju-
decatorului de a pune in vedere parti-
lor aflate intr-un conflict de munci sa
incerce o rezolvare pe cale amiabild.

Din pécate, aceastd prevedere a
fost mai mult cu titlu declarativ, poa-
te chiar si de formd, fiindca instan-
ta de judecata datoritd numarului
mare de cauze aflate rol a trecut cu
destula usurinta peste acest demers.

Tribunalul muncii va avea si el meri-
tele Iui in buna realizare a actului de jus-
titie, prin prisma faptului ca se doreste
o adevarata specializare a judecétorilor.

Potrivit proiectului de act normativ,

tribunalul specializat pentru conflicte

de munci si asigurdri sociale se com-
pune din judecitori specializati in ma-

teria conflictelor de muncé si asigurari
sociale si din asistenti judiciari numiti
in conditiile legii. Pentru a fi numiti

judecitori la Tribunalele Muncii, jude-

cdtorii trebuie si Implineasca conditiile
previzute de Legea pentru organizarea

judiciard nr. 304/2004 si si aiba o ve-

chime Tn magistraturd de 8 ani pentru

presedinte, vicepresedinte si presedinti

de sectii si de 5 ani pentru judecétori.
Numirea in functie de judecator la

Tribunalele specializate pentru con-

flicte de munca si asiguréri sociale se
face numai prin concurs sau examen
organizat de Consiliul Superior al
Magistraturii sau de cétre Institutul
National al Magistraturii. Mandatul

judecitorilor de la tribunalele specia-

lizate pentru conflicte de munci este
de 5 ani, cu posibilitatea relnvestirii.

Este insa discutabild prevederea
ca asistentii judiciari sa realizeze
procesul de mediere, iar aici punctul
de vedere inaintat de Consiliul de

Mediere catre Parlamentul Romani-
eieste clar, fara echivoc siindreptatit. ;
Profesia de mediator este una li- :

berala, cu reglementare speciala atat
internd (Legea nr. 192/2006) cét si
comunitard (Directiva 2008/52/CE)
si este n contradictie cu profesia de
asistent judiciar, care este numit de

ministrul justitiei, la propunerea Con-
siliului Economic si Social. S-a incer-

cat de multe ori ca asistentul judiciar

s aiba mai multe atributi in desfa- :

surarea actului de justitie, evident ca
acesta se poate implica foarte mult in
activitate la instanta de judecatd (chiar
i se pot stabili anumite atributii) insa
acesta este apanajul Ministerului de
Justitie . Nu se pot atribui asistentului

judiciar prin lege (asa cum s-a incer-

cat in expunerea de motive asupra
proiectului de lege privind infiintarea
Tribunalelor specializate) anumite
prerogative pentru ca acesta ulterior
si dobandeascd calitatea de judecator
specializat in conflicte de munca si

asigurdri sociale. Ar insemna o elu- :

dare a modalitatilor concret stabilite
de lege prin care se face admiterea in

magistratura, ceea ce nu poate fi ad- :

mis. Este evident cd viitorii magistrati
din cadrul tribunalelor muncii vor fi
recrutati din randul magistratilor care
isi desfagoara activitatea in cadrul
instantelor de judecatd, bineinteles
dupa promovarea unui examen sau
concurs, in conditiile legii.

Asteptam cu nerabdare ca aceasta

initiativi legislativ sd se materiali-

zeze cAt mai repede, sa fie in deplind
armonie cu celelalte acte normative
(Legea nr.192/2000) iar incepand
cu ianuarie 2013 sa se desfasoare
activitati de mediere ca si procedurd
prealabild in conflictele de munca. m

DUVLEACRISTIVA, *

Avocat, Baroul Gorj

ances, lawyers and legal advisers
with an expertise in labor law and
social insurance. Some can say
that, in this field, lawyers have
made a step forward because
there are houses of lawyers which
already comprise departments on
labor law and lawyers who work
here are already trained and spe-
cialized in this field.

Mediators have actively involved
(some of them are also lawyers) so
that the amendments to the Law no.
192/2006 on mediation and the
mediator profession will improve
in future the judicial activity, by
relieving the courts of the sessions
that can be resolved amicably.

Thus, change of art. 2 n Law no.
192/2006 provides: ‘parties, nat-
ural or legal persons are obliged
to attend the information meeting
on mediation, including after the
onset of a trial before a competent
court, to resolve conflicts this way
in civil, family, criminal and other
matters, as provided by this Law »

Category “other matters” can
successfully include labor disputes.

Also an important addition to
mediation law is the introduction
of art. 60 ~ 1, which stipulates by
lit. e): “it is necessary the proof
of participation in a mediation
information session for labor dis-
putes arising from the conclusion,
execution and termination of indi-
vidual employment agreements”.

Until this change, that we call
essential, mediation as a means
of labor conflict (litigation) resolu-
tion was an optional, not a compul-
sory procedure; the parties need-
ed to agree to amicable settlement.

In accordance with the provi-
sions of Law no. 192/2006 em-
ployees and employers could use
mediation:

o Prior to referral to court (art.

43 par. 2" 1).

o After onset of trial in court.

Thanks to new changes, parties
in labor disputes are required to
provide proof for participation in
a mediation information session.

In fact, the Labor law (Law no.
168/1999, repealed by Law no.
62/2011 of social dialogue but
also the Labor Code) has always
stipulated that the judge must ad-
vise the parties in labor conflict to
attempt a friendly settlement.

Unfortunately, this provision
was rather declarative, maybe
even just a formal issue, because
the court, due to large number of
pending cases, ignored this at-
tempt rather easily.

Labor Court will too have its
merits in the good achievement
of justice, given that judges will
become really specialized on this.

According to the draft law,
the specialized court for labor
disputes and social insurance

consists of specialized judges in
matters of labor disputes and
social insurance and judicial as-
sistants appointed under the law.
To be appointed judges at the
Labor Courts, judges must fulfill
the conditions stipulated by the
Law on judicial organization no.
304/2004 and have experience
as a magistrate for eight years for
the chairperson, vice president
and heads of departments posi-
tions and 5 years for judges.

Appointment as judges in spe-
cialized courts for labor disputes
and social insurance is achieved
only through competition or exam-
ination organized by the Superior
Magistracy Council or by the Na-
tional Institute of Magistracy. Man-
date of judges in courts specialized
for labor disputes is 5 years, with
the possibility of reinvestment.

It is however questionable the
requirement that judicial assis-
tants conduct the mediation pro-
cess, and here the standpoint put
forward by the Mediation Council
to the Romanian Parliament is
clear, unequivocal and justified.

Mediation is a liberal profes-
sion, with special regulation both
internally (Law no. 192/2006)
and at Community level (Direc-
tive 2008/52/EC) and is contrary
to the profession of judicial as-
sistant, who is appointed by the
Minister of Justice as proposed
by the Economic and Social Coun-
cil. There were several attempt to
increase the number of tasks for
judicial assistant in the conduct
of justice, obviously he/she can
involve very actively in the court's
activity (even certain tasks can be
settled), but this is a prerogative
of the Ministry of Justice. By law,
the judicial assistant cannot be
assigned (as was attempted in the
explanatory memorandum to the
draft law on the establishment of
specialized courts) certain pow-
ers that would allow in the future
for him/her to become a judge
specialized in labor disputes and
social insurance. It would mean
circumventing the concrete way
established by law for admission
to magistracy, which can not be
accepted. It is obvious that the
future magistrates of labor court
judges will be recruited from the
judges operating in the courts, of
course after passing an exam or
competition under the law.

We look forward to this legisla-
tive initiative to materialize soon-
er, to be in harmony with other
laws (Law nr.192/2006) and start-
ing January 2013 to have media-
tion as a preliminary procedure in
labor disputes. =

DUVLEA CRISTINA,
Lawyer, Gorj Bar
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METODE ALTERNATIVE DE SOLUTIO-
NARE A DISPUTELOR — COMPARATIE

.............................

INTRODUCERE. Metodele

alternative de solutionare a dis- @

putelor si-au facut aparitia ca o
necesitate pentru simplificarea
solutionarii conflictelor si ca al-
ternativd la desfdsurarea unor
proceduri judiciare clasice.

Prima metodd de solutionare a
constituit-o concilierea directa in-
tre parti, conciliere care in decur-
sul timpului a imbracat mai multe
forme, devenind procedura prela-

............................

o o procedurd ad-hoc;
este o procedurd informala:
o partile incearcd singure sa isi

solutioneze disputele (conflic-

tele);
o are o eficientd limitatd.

In incercarea de a reduce nu-

marul litigiilor deduse judecatii,

legiuitorul romén prin art. I, pet. :
224 din OUG 138/2000 a intro- :

dus-o ca procedurd prealabild
obligatorie in solutionare litigiile

MEANS OF ALTERNATIVE DISPUTE

RESOLUTION -

.............................

INTRODUCTION. Alternative
methods of dispute resolution
have appeared as a necessity to
simplify conflict resolution and as
an alternative to traditional court
proceedings.

The first resolution method
was direct conciliation between
the parties, which over time took
many forms, becoming a prior
procedure regulated in the Civil
Procedure Code in matters of

COMPARISON

.............................

disputes (conflicts);

e isan ad hoc procedure;

e is an informal procedure:

® parties try to resolve their own
disputes (conflicts);

¢ has a limited efficiency.

In an attempt to reduce the
number of disputes to be deci-
ded in court, the Romanian le-
gislature by Art, pct.224 of GEO
13872000 has included it as a pre-
liminary mandatory procedure, in

bila regle- — commercial
mentatd in e L) litigations.
Codul de The text of
Procedura law is repre-
Civila  1in sented by the
materia provisions of
litigilor co- Art. 720" to
merciale. 720" in the
0 altd E current Civil
metodd de Procedure
solutiona- Code'.
re alterna- Due to its
tivd a dis- inefficiency
putelor o in  practice,
constituie fact that in
arbitrajul, reality it is

care isi are
originea in
dreptul an-
glo-saxon
si care de
asemenea
a dobindit
0 recunoas-
tere, fiind
inclus  in
Codul de
Procedu-
ra  Civila
Roman si
suferind

modificiri,
ca si reglementare in decursul
timpului.

Cea mai tinard metoda de so-
lutionare altrenativa a disputelor

- medierea incepe, la rdndul sau,

sa dobandeascd recunoasterea
meritatd in sistemul de dreptul
romanesc.

In continuare vom face o suc-
cintd comparatie a celor 3 metode
de solutionare alternativd a dis-
putelor, cu scopul declarat de a
conduce la o mai buna cunoastere
a fiecaruia dintre acestea.

1. Concilierea - metoda ad-
hoc de solutionare a disputelor,
in cadrul careia partile aflate in
conflict incearcd solutionarea pe
cale amiabild a disputelor aparu-
te intre ele.

Ca si trasaturi fundamentale
ale concilierii se desprind urma-
toarele:
® este cea mai veche dintre meto-

de de solutionare a disputelor

(conflictelor);

comerciale.

Sediul materiei 1l constituie
dispozitiile art. 720" - 720" din
Codul de Procedura Civild! actual.

Datoritd ineficientei —acestei

proceduri in practicd, a impreju- :

rarii ¢ In realitate nu constituie

altceva decat o formalitate prea- :
labild, de naturd sd intirzie solu- :

tionarea conflictului, procedura
concilierii in materie comerciald

nu si-a mai gasit locul in regle- *
mentdrile Noului Cod de Proce- :

durd Civild (Legea nr.134/2010
cu modificarile si completarile
ulterioare) o contributie avand si
unificarea procedurii.

Cu alte cuvinte, concilierea di- *
rectd in materie comerciald dis- :
pare ca procedura prelabild obli- -

gatorie cu data intrérii in vigoare
a Noului Cod de Procedura Civild

1 Dispozitiile art. 720' - 720!

Cod procedura civild au fost intro-
duse prin art. I, pet. 224 din OUG nr.
138/2000.

Caravana Medierii Sil_)iu, septembrie 2012

simply a pre-
liminary for-
mality, which
would  only
delay  the
settlement,
conciliation
in commerci-
al matters no
longer found
its place in
the New Civil
Procedure
! Code  (Law
.134/2010

commercial litigations.

Another alternative method for
dispute resolution is arbitration,
rooted in the Anglo-Saxon law,
which also gained recognition
being included in the Romanian
Civil Procedure Code and subject
to different changes over time.

The  youngest alternative
method of solving disputes - me-
diation begins, in its turn, to gain
a well deserved recognition in the
Romanian legal system.

Below, we make a brief com-
parison of the three methods of
alternative  dispute resolution,
with the stated aim of leading to
a better learning of each.

1. Conciliation, ad hoc method
of dispute resolution in which the
conflicting parties seek amicable
settlement of disputes arising
between them.

As fundamental features of con-
ciliation, we mention:

o s the oldest method of settling

with  sub-
sequent amendments), also due
the unification of procedure.

In other words, direct concilia-
tion in commercial matters disa-
ppears as mandatory prior pro-
cedure with the entry into force of
the new Civil Procedure Code (Feb.
1,2013).

2. Arbitration - defined by art.
553 of the New Civil Procedure
Code as “a private alternative ju-
risdiction” has a history of nearly
three centuries, first appearing in
the Anglo-Saxon system as a ne-
cessity in solving conflicts betwe-
en traders.

It has appeared in the Romani-
an legal system towards the end of
the nineteenth century as ad hoc
arbitration between merchants.
Commercial arbitration gains re-
cognition under the communist

1 Provisions of art. 720' - 720"

Civil Procedure Code were inser-
ted by art. I, paragraph. 224 of GEO
138/2000.
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(01 februarie 2013).

2. Arbitrajul - definit de art.
553 din Noul Cod de Procedura
Civild ca fiind o jurisdictie al-
ternativa avand caracter privat’,
are o istorie de aproape 3 secole,
apdrand pentru prima data in sis-
temul de drept anglo-saxon ca o
necesitate in solutionarea conflic-
telor fntre comercianti.

In sistemul de drept roménesc
si-a facut aparitia spre sfarsitul
secolului XIX ca arbitraj ad-hoc
intre negustori. O amploare o
dobéndeste arbitrajul comercial
in perioada comunista ca si ,arbi-
traj comercial de stat”.

Dupd anul 1989, preluand in
mare parte modelul francez?, ar-
bitrajul comercial a dobandit o
dezvoltare insemnata si in Roma-
nia, camerele de comert si indus-
trie constituind curti de arbitraj
cu liste de arbitri permanente si
cu reguli proprii de organizare si
reglementare.

2.1. Trasaturile fundamenta-
le ale arbitrajului sunt:

e constituie o procedurd de so- Cartea IV a Codului de procedu- :

nérii unor persoane specializa- :
te, numite arbitri ce se constitu- +

ie in tribunale arbitrale;

tribunalele arbitrale pot fi ad-

hoc sau institutionalizate;
arbitrajul se desfisoard dupd

reguli proprii care pot fi nego- :
ciate intre partile aflate n liti- +

giu, fie reguli ori regulamente
proprii ale curtilor de arbitraj
la care partile adera;

regulile de solutionare prin
arbitraj nu pot fi contrare legii
sau ordinii publice;

in solutionarea conflictului tri- :

bunalul pronuntd o hotdrare

care este definitivd si executo-

rie;

hotararea arbitrala nu poate
fi desfiintatd decat in anumite
conditii limitative prevazute de
lege;

hotdrarea arbitrald poate fi
pusd In executare Tntocmai ca

o hotédrare judecitoreascd, ape- -

land la forta publica.
2.2. Reglementare: arbitrajul

este reglementat in prezent de

lutionare alternativd a dispu- ra Civila, art. 340 - art. 370 Cod

telor;

telor;
o solutionarea disputelor si des-

Procedura Civild®, iar institutiile

® constituie o procedurd conven- de arbitraj permanente (Curtile
tionala de solutionare a dispu- de arbitraj) au reguli proprii de

organizare si functionare.

Pirtile pot desemna arbitri din-

fasurarea intr-o jurisdictie pri- tre membrii curtilor de arbitraj
permanente, arbitri desemnati sa
o disputele sunt deduse solutio- se constituie in tribunal arbitral.

vatd;

2 0 influentd importanta in cris-
talizarea si institutionalizarea arbitra-
jului l-a avut Curtea de Arbitraj Inter-
national de la Paris.

In Noul Cod de Procedura Ci- :

3 In decursul timpului reglemen-

tarile au suferit modificari.

period as “state commercial arbi-

tration”.

After 1989, taking over a lar-
ge part of the French model?,
commercial —arbitration has
gained significant development
in Romania, chambers of com-
merce and industry becoming
courts of arbitration with per-
manent list of arbitrators and
own rules for organization and
regulation.

2.1. Fundamental features of
arbitration are:
® itis an alternative dispute reso-

lution procedure;

® it is a conventional dispute re-
solution procedure;

o dispute resolution and a priva-
te jurisdiction;

o settlement of disputes is en-
trusted to specialized people,
called arbitrators, who functi-
on in arbitration tribunals;

o Arbitration tribunals are ad
hoc or institutionalized;

o Arbitration takes place by own
rules that can be negotiated
between the parties to the dis-
pute, or own rules or regula-
tions of arbitration tribunals
that the parties adhere to;

o the rules for arbitration settle-
ment are not contrary to law or
public order;

o in solving the conflict, the tri-
bunals rules a decision that is
final and binding;

2 Important influence in shaping
up and institutionalizing arbitration
was given by the International Arbitra-
tion Court in Paris.

o the arbitration decision can
only be cancelled under certain
limited conditions provided by
law;

o the arbitration decision may
be enforced as a court ruling
using to public force.

2.2. Regulation: Arbitration
is currently regulated by Book IV
of the Civil Procedure Code, art.
340 - art. 370 Civil Procedure
Code® and permanent arbitration
institutions (Court of Arbitration)
have own rules of organization
and functioning.

Parties may designate arbitra-
tors belonging to permanent ar-
bitration courts, and arbitrators
appointed constitute the arbitra-
tion tribunal.

In the New Civil Procedure Code
(Law 134/2010), arbitration has
even a more complex regulation,
also included in Book IV - About
arbitration (Article 533 - Article
612).

The new regulation, more com-
plex and structured on 7 chapters,
expands the scope and covers ar-
bitration more detailed.

As a novelty of the new regu-
lation, in addition to accurately
definition of the terminology
used, it includes more detailed
regulations on arbitration agree-
ment (Title II, art. 547 - art.562)
and on arbitrary procedure (Title
IV-art. 563 - 598).

3. Mediation - means of alter-

3 Over time, regulations suffered
modifications.

2 www.pubspub.ro. Craiova. Rezerviri:si info: 072PUBSPUB, 0727.82.77.82
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vila (Legea 134/2010) arbitrajul

detine o reglementare si mai am-

pla continuta tot in Cartea a IV-a

- Despre arbitraj (art. 533 - art.

612).

Noua reglementare, mai am-
pld, structureaza pe sapte titluri,
extinde sfera de aplicare si re-
glementeaza mult mai amanuntit
arbitrajul.

Ca o noutate a noii reglemen-
tari, pe langd definirea exactd a
terminologiei utilizate, cuprinde
reglementdri mai amdnuntite cu
privire la o conventia arbitrald
(Titlul I1, art. 547 - art. 562) si cu
privire la procedura arbitrard (Ti-
tlul IV - art. 563 - 598).

3. Medierea - modalitatea al-
ternativa de solutionare a dispu-
telor, pe cale amiabila, cu ajutorul
unui persoane specializate, in
conditii de neutralitate, imparti-
alitate, confidentialitate si avand
liberul consimtamant al partilor?,
a intrat recrut in sistemul roma-
nesc de solutionare alternativa
a disputelor fiind preluata din
sistemul de drept american si
reglementarea sa fiind pusa in
concordantd cu reglementérile co-
munitare europene privind solu-
tionarea alternativa a contlictelor.

3.1. Ca trasituri fundamen-
tale se desprind urmétoarele:
® constituie o modalitate alterna-

tiva de solutionare a conflictelor;
® este o procedurd amiabild intre

parti;

o este efectuatd cu ajutorul unui
personal specializat - mediatorul,

o este o procedurd confidentiald;

o se desfdsoard in conditii de ne-
utralitate i impartialitate;

® se realizeazd prin consimta-
méantul partilor;

o urmdreste actiunea unor solu-
tii reciproc convenabile, efici-
ente si durabile;

O trdsdturd suplimentard o
constituie dreptul persoanelor
fizice si juridice de a-si solutiona
disputele atat in afara, cat si in
cadrul procedurilor de solutiona-
re a conflictelor previzute de lege.

Reglementarea.  Medierea
este reglementatd de Legea nr.
192/2006 privind medierea si or-
ganizarea profesiei de mediator.
Aceasta a suferit mai multe mo-
dificari, prin Legea nr. 370/2009;
OUG. nr. 13/2010 si Legea nr.
115/2012.

Organizarea profesiei de medi-
ator beneficiazd de reglementiri
proprii, Consiliul de mediere
fiind organ de autoreglementare.

Codul de procedurd civild nu
a cuprins reglementéri specifice
procedurii de mediere, consfinti-
rea solutionarii pe cale medierii a
disputelor facandu-se potrivit art.

4 Art. 1, alin. 1 din Legea nr.
192/2006, privind medierea si organi-
zarea profesiei de mediator.

271-273 Cod procedurd civild ac- :

tual cu aplicarea art. 63 din Legea
nr. 192/2006.
Procedura medierii apare in

prezent aplicabila ca procedu- :

ra prelabild de solutionare a

litigiilor comerciale, Legea nr. -

202/2010 modificand dispozitiile
art 720" Cod procedura civild.
Noul Cod de procedurd civild

(Legea nr. 134/2010) reglemen- :

teazd la art. 21 fincercarea de

native dispute resolution, amica-
bly, with the help of a specialized
person, in conditions of neutral-
ity, impartiality, confidentiality
and with the free consent of the
parties’, has recently entered into
the Romanian system of alter-
native dispute resolution heing
taken from the U.S. law system,
while its regulation is rather re-
lated to the European Community
regulations on alternative conflict

9 3 o

Procedure Code by applying Ar-
ticle 63 of the Law nr.192/2006.

Mediation is currently appli-
cable as a preliminary procedure
for commercial litigation resolu-
tion, Law n0.202/2010 modifying
the provisions of Article 720" in
the Civil Procedure Code.

The new Civil Procedure Code
(Law no. 134/2010) regulates in
art. 21 the attempt to reconcile
the parties, in paragraph 1 of this

|

s o

S
= | == .h'

~ Caravana Medierii Sibiu, septembrie 2012
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impécare a partilor, la alin.1 al
acestui articol.

Din necesitatea de a gisi me- :

tode de solutionarea a disputelor

mai flexibile, mai apropiat de po- :
tentialul justitiabil a aparut me- :

dierea, ca o modalitate informald
de solutionare a disputelor, prin
care partile in disputa asistate de
o persoand calificatd si impartiald
ajung la o solutie (acord).
Medierea, dezvoltata initial
in statele cu jurisdictii common
law, a fost imbritisata, datoritd
avantajelor sale de tot mai multe
state, Romdnia beneficiind foarte

tarziu, tn anul 2006 de un act nor- :
mativ care se prevede, citim, ,Ju- :

decdtorul va recomanda partilor

solutionarea amiabild a litigiului, :

potrivit legii speciale”.
De asemenea, trebuie avut in

vedere ca potrivit prevederilor art.
60" din Legea nr. 192/2006 se in-

stituie obligativitatea participarii

partilor dintr-o gamd larga de liti- :
gii la procedura de informare asu-
pra medierii, Imbracand caracte- -

rul unei proceduri prealabile.
Nu existd nsd nici o sanctiune in
caz de neparticipare la procedurd.
Acordul de mediere poate fi

consfinit de instantd printr-o ho- :
tardre de expedient potrivit dis- -

pozitiilor art. 432-435 din Noul
Cod de Procedura Civild.
5. Comparatie. In tabelul de

mai jos sunt sunt prevdzute prin- :

cipalele asemandri si deosebiri
intre procedurile de solutionare
alternativa a disputelor:

resolution.

3.1. The fundamental fea-
tures of mediation:
® is an alternative way of resolv-

ing conflicts;

® is an amicable
between the parties;

e is carried out by a specialized
person - the mediator;

e is a confidential procedure;

o takes place in conditions of ne-
utrality and impartiality;

e is done by consent of the par-
ties;

o it aims to mutually agreed solu-
tion, effective and sustainable.
An additional feature is the

right of individuals and legal
entities to resolve disputes both
outside and within the dispute
settlement procedures provided
by law.

Regulation.  Mediation  is
regulated by Law no. 192/2006
on mediation and the mediator
profession. It has undergone
several modifications, by Law no.
370/2009, GEO. no. 13/2010 and
Law no. 115/2012.

The profession of mediator has
its own regulations, the Media-
tion Council being a self-regula-
tion body.

The Civil Procedure Code did
not contain specific rules on
mediation, acknowledgement of
dispute resolution through me-
diation being done according to
art.271-273 in the current Civil

settlement

4 Art. 1, paragraph 1 of Law
192/2006, on mediation and organi-
zation of mediator profession.

article.

In the need to find more fle-
xible ways of settling disputes,
closer to potential litigants, me-
diation appeared as an informal
means of dispute resolution, by
which parties to the dispute as-
sisted by a qualified and impar-
tial person arrive to a solution
(agreement).

Mediation, initially developed
in common law states, was em-
braced due to its advantages by
more and more states, Romania
benefitting much later, in 2006
by a law which quotes “The judge
will advise the parties on amica-
ble settlement of disputes under
special law.

Also we should keep in mind
that Art. 60" of Law no. 192/2006
establishes mandatory participa-
tion of parties involved in a wide
range of litigations to mediation
information, as prior procee-
dings.

But there is no penalties for
non-participation in the procee-
dings.

Mediation agreement may be
acknowledged by the court throu-
gh an expedient judgment accor-
ding to Art. 432-435 of the New
Civil Procedure Code.

5. Comparison. The table
below presents the main simila-
rities and differences between
the alternative conflict resolution
methods:
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CONCILIERE ARBITRA MEDIERE CONCILIATION ARBITRATION MEDIATION
Procedurd alternativé de Procedurd alternativd de Procedurd alternativa de Alternative conflict resolution | Alternative conflict resolution | Alternative conflict resolution
solutionare a disputelor solutionare solutionare method method method

Nereglementata Reglementatd Reglementatd Not requlated Regulated Regulated
Procedura privata Procedurd privata Procedura privata Private Private Private
In actuala reglementare a In actuala reglementare a In current regulation of the In current regulation of the
Codului de procedura civila i Codului de procedura civila Givil Procedure Code, it repre- i Givil Procedure Code, it repre-
constituie procedura prealabila constituie procedura prealabila sents a preliminary procedure sents a preliminary procedure
in litigii comerciale. in litigii comerciale. in commercial litigations. in commercial litigations.
Procedurd amiabild Procedura litigioasa Procedura amiabila Amicable Litigation Amicable
Procedura dedusa solutionarii R e ) . .
s .| Procedurd asistata de persoa- Decided by third parties — . .
Procedura neasistata unor terte persoana — arbitrii g . ) e Assisted by specialized persons
constituiti in tribunal arbitral. LEPe e ar:::)rlat:gtrlsocnogslgltllrj\:lng — mediators

Arbitrii nu sunt constituiti intr-
un corp profesional distinct
supus autorizarii

Profesie reglementatd de
lege, corp profesional; profesie
supusa autorizarii

Pértile pot alege un singur
arbitru ori fiecare dintre parti
cate un arbitru. In aceasta
situatie, acestia desemneaza
un superarbitru. (Arbitrul unic
sau cu 3 arbitrii se constituie in
tribunal arbitrar).

Pértile aleg liber mediatorul

Tribunalul arbitrar solutio-
neazd conflictul pe baza unei
parti ori prestabilitd in cazul
arbitrajului institutionalizat.

Mediatorul ajutd partile sa
isi solutioneze conflictul in
conditii de neutralitate i
impartialitate.

Procedura confidentiala

Procedura confidentiala

Procedura se finalizeaaza
de requld fara intocmirea
unui act scris, iar in situatia
obligativittii ca si procedura
prealabila prin proces-verbal
de conciliere.

Procedura se finalizeaza ca
printr-o hotardre care este
definitiva si executorie.

Procedura se finalizeaza printr-
un acord ce poate fi consfintit
printr-o hotarare de expedient
ainstantei competente sau
legalizatd la notar.

Arbitrators do not constitute
a distinct professional body
subject to authorization

Profession requlated by law,
professional body; profession
subject to authorization

Parties may choose a single
arbitrator or one arbitrator by
each party. In this situation,
they designate a super-arbi-
trator. (Sole arbitrator or three
arbitrators shall constitute the
arbitration tribunal).

The parties freely choose the
mediator

Arbitration court settles
conflict based on a party or
pre-established in case of
institutionalized arbitration.

The mediator helps the parties
to resolve their conflict in
conditions of neutrality and
impartiality

Confidential

Confidential

The procedure is usually
finalized without preparing a
written document and if consi-
dered preliminary mandatory

It ends as a judgment that is
final and binding

The procedure ends in an
agreement which may be
acknowledged by an expedi-
ent decision of the competent

Nu beneficiaza de sprijinul
autoritatilor publice in vederea
punerii in executare.

Constiutie titlu executoriu iar
in prezent poate fi pusa in
executare dupa fnvestirea cu
formuld executorie.

Acordul de mediere nu consti-
tuie prin el insusi titlu execu-
toriu, dar prin consfintirea sa
prin hotdrare judecdtoreasca
ori prin legalizarea sa notariala
dobandeste calitatea de titlu
executoriu.
Pand la data intrdrii in vigoare
a Noului Cod de procedura

procedure, by conciliation
minutes report.

court or notarized

Does not benefit from support
of public authorities to

Itis enforceable and may
be put in force after being

Mediation agreement is
not itself enforceable, but if
acknowledged by court order
or by notarization, it becomes
enforceable.

Until the entry into force of
the new Civil Procedure Code,

ciils se investeste cu formuli enforce it invested enforceable itis invested with enforcing
executorie. character.
Acordul de mediere legalizat Mediation agreement notari-
de un notar public poate fi pus zed by a notary public may be
direct in executare. directly enforceable
Comparand cele 3 modali- uza compromisorie in contract, Comparing the three an arbitration clause in the

tati de solutionare alternativd a
disputelor analizate fiecare din-
tre ele are atit avantaje, cat si
dejavantaje.

Astfel, concilierea directd, cea
mai putin costisitoare si cea mai
simpla metodd, 1si regiseste
utilitatea intr-ul numér relativ
limitat de conflicte intrucat par-
tile implicate in conflict nu au
de regula capacitatea si nici pre-
gdtirea necesard pentru a putea
singure sd Isi solutioneze singuri
divergentele. De altfel si legiuito-
rul a renuntat sa mai reglemen-
teze concilierea directd ca fiind o
procedurd prealabild in solutio-
narea litigiilor comerciale, pe de
o parte, avand in vedere numérul
foarte redus de conflicte comerci-
ale solutionate (fie si partial) prin
conciliere inainte de investirea
instantelor comerciale.

In ceea ce priveste arbitrajul,
pentru a putea fi investit un tri-
bunal arbitral cu solutionarea
unui conflict trebuie sa preexiste

un compromis® ori cel putin o cla-

5 Document incheiat intre parti-

care sd stabileasca institutia de
arbitraj permanentd competenta
sd solutioneze conflictul. Forma
scrisd a compromisului ori a cla-
uzei compromisorii este obligato-
rie, In caz contrar competenta de
solutionare a conflictului revine
instantelor de drept comun.

In atare situatie, solutionarea
prin arbitraj a conflictului pre-
supune, de reguld, prevederea
anterioard a posibilitdtii ivirii
acestuia. Arbitrajul este adecvat
in solutionarea unor conflicte de
naturd comerciald, Imprejurare
in care partile pot sa stabileasca
si regulile de procedura aplicabi-
le, legea aplicabila in conditiile
existentei unor elemente extrate-
ritoriale ale conflictului precum
si sd desemneze anumite persoa-
ne in calitate de arbitri.

Un alt avantaj al arbitrajului
este acela al pronuntarii unei

le aflate in conflict care reglementeazi
moodul de solutionare a disputei prin
arbitraj, desemneaza arbitrii si sta-
bileste procedura de solutionare ori
face trimitere la regulamentul unei in-
stitutii (Curti) de arbitraj permanante.

methods of alternative dispu-
te resolution analyzed, each
of them has both advantages
and disadvantages.

Thus, direct conciliation,
the less expensive and easiest
method, finds its usefulness
in a rather limited number of
conflicts since the conflicting
parties usually do not have
the capacity or necessary trai-
ning to resolve by themselves
their differences. In fact, the
legislator quit regulating
direct conciliation as a pre-
liminary procedure in resolv-
ing commercial disputes, on
the one hand, given the very
small number of commercial
disputes resolved by concilia-
tion (even partially) before in-
vesting the commercial court.

Regarding arbitration, for
an arbitration court to be in-
vested to settle, a compromi-
se® must pre-exist or at least

5 Document concluded between
the conflicting parties which regulates
the resolution of dispute through ar-

contract that establishes the
permanent competent arbi-
tration institution to settle
the conflict. The written form
of compromise or arbitration
clause is mandatory, other-
wise the conflict resolution
competence belongs to com-
mon law courts.

In such a situation, conflict
resolution by arbitration usu-
ally involves the stipulation
of a prior possibility to ap-
pear. Arbitration is appropri-
ate in resolving commercial
disputes, a circumstance in
which the parties may also es-
tablish the rules of procedure
applicable, the law to be used
if there are some extra-terri-
torial issues of conflict and to
designate certain persons as
arbitrators.

Another advantage of arbi-
tration is the ruling of a fi-

bitration, appoints arbitrators and
settles the resolution method or
sends to the regulation of a perma-
nent arbitration institution (court).
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hotarari definitive si executorii,
hotdrare care nu poate fi anulatd
decat in conditii limitativ preva-
zute de lege. Confidentialitatea
cu privire la conflict este de ase-
menea pastratd, iar conflictul
poate fi solutionat intr-un ter-
men scurt, raportat la complexi-
tatea pricinii.

Printre dezavantajele mai im-
portante mentionam costurile re-
lativ ridicate, faptul cd ne aflim
in fata unei proceduri jurisdicti-
onale In care tribunalul arbitral
pronuntd o hotarare in limitele
cu care a fost investit si pe baza
probelor si a regulilor de proce-
duri stabilite ca fiind aplicabile.

Medierea constituie in opinia
noastrd o metoda de solutionare
a disputelor foarte avantajoasd.

Astfel, pe de o parte are o sfe-
ra de aplicatibilitate foarte lar-
gd, iar pe de altd parte poate fi
folosita atat tnainte, cat si dupa
investirea unei instante cu solu-
tionarea conflictului.

Alte avantaje ale procedurii
medierii sunt caracterul amiabil
al solutiondrii disputei, cu aju-
torul unei persoane specializate

- mediatorul, neutralitatea, im-

partialitatea si confidentialitatea
procedurii.

De asemenea procedura me- :
dierii urmareste liberul consim- :

tdmant al partilor, iar In caz de

succes al procedurii, acordul in- :

cheiat poate fi consfintit printr-o
hotarére a instantei ori legalizat

la notar devenind titlu executo- :

riu.
In ceea ce priveste costurile si
flexibilitatea procedurii, acesta

constituie de asemenea un avan- *

taj in adoptarea acestei metode
de solutionare a disputelor.

Ca o concluzie la cele analizate
mai sus, apreciem ca procedura

medierii si procedura arbitraju- :

lui contituie cele mai avantajoase

proceduri de solutionare alter- :

nativd a disputelor, prima avand
o aplicabilitate foarte largd si
beneficiind, pe langd costurile

reduse, si de o mare flexibilita-

te in timp ce arbitrajul este util
in solutionarea unor cauze mai
compexe, cu o sfera de aplicare
mai restransd si o procedurd mai
putin flexibila. L]

LIVIU BUCIU
Mediator, avocat, arbitru

CE TREBUIE SA SE STIE
DESPRE MEDIERE?

ntr-o lume care evolueazd

intr-un ritm accelerat, In care

interesele contrare intrd in
coliziune in orice moment si la
toate nivelurile societatii, In mod
necesar trebuie sa existe o forma
accesibild si rapidd de a se solu-
tiona disputele, in folosul tuturor
pértilor implicate, care finalmen-
te Inteleg sd se oblige pe sine la a
face ceva, in loc de a obliga partea
cealaltd, prtile sunt multumite si
relatiile dintre ele nu dispar.

Medierea reprezinta o modali-
tate de solutionare a conflictelor
pe cale amiabild, cu ajutorul unei
terte persoane specializate In ca-
litate de mediator.

Mediatorii au o pregatire spe-
ciald in domeniu, sunt persoane
independente de parti, fiind au-
torizali sd desfasoare activitatea
de mediere de cétre Consiliul de
Mediere si totodatd recunoscuti
de catre Ministerul Justitiei.

Scopul mediatorului este ca,
pornind de la increderea pe care
partile o acordd mediatorului, sa
faciliteze comunicarea si negoci-
erile dintre parti si s le sprijine
pentru solutionarea conflictului,
prin obtinerea unei solutii reci-
proc convenabile, eficiente si du-
rabile.

Rezolvarea conflictului  prin
aducerea litigiului in fata instan-

tei de judecatd nu constituie intot- :
deauna cel mai adecvat raspuns, -
care sd fie Tn masura sd depédseas- -

ca dificultatile si nevoile partilor

oferind o solutie echitabild, ac- :

ceptabild si reciproc avantajoasa.
In cadrul unui proces, solutia

este impusd partilor de catre ju- :
decitor, dupa administrarea pro- -

batoriului in cauza. In momentul
in care conflictul ajunge in fata
instantei de judecata partile pierd
controlul asupra situatiei, acesta
trecAnd n ména judecdtorului i

a avocatilor. Partile isi pierd abi- :
litatea de a comunica intre ele , -
consumand timpul, banii si ener- :

giile proprii, luptand cu cealaltd

parte, iar de cele mai multe ori re- -

alizarea propriilor interese raman
in plan secund.

Medierea este flexibild, dand
posibilitatea partilor sa detina
controlul, sd poarte un dialog
constructiv, sd identifice solutii

si sd ia decizii Tn comun. Aspec- :

tele juridice ale conflictului se
estompeazd (bazate pe principiul
potrivit cdruia o parte castigd si
alta pierde); In timpul medierii se

pune accentul pe interesele parti-

lor si se identifica solutii In care
toate partile castigd.
Mediatorul nu poate impune

pértilor propriile pareri sau o so- :

lutie, acestea fiind singurele care

nal and enforceable decision,
which can only be canceled
in limited circumstances pro-
vided by law. Confidentiality
of conflict is also preserved
and conflict can be resolved
in short term, related to the
complexity of the case.

Among the major disadvan-
tages, we mention relatively
high costs, the fact that it
represents judicial proceed-
ings in which the arbitration
tribunal pronounces a deci-
sion that is limited to its in-
vestment and based on the
evidence and the rules of
procedure established as ap-
plicable.

Mediation, in our opinion,
is a very advantageous meth-
od for dispute resolution.

Thus, on the one hand, it
has a very broad area of appli-
cability and on the other hand
can be used both before and
after the investment of a court
to resolve the conflict.

Other advantages is ami-
cable nature of dispute reso-
lution, with a help from a
specialized person - the me-

diator, neutrality, impartial-
ity and confidentiality of the
procedure.

Also, mediation implies the
free consent of both parties,
and in case of success, the
agreement may be acknowl-
edged by a court decision or
notary public, thus becoming
enforceable.

Regarding costs and flex-
ibility, mediation represents
also an advantage in adopting
this method of dispute resolu-
tion.

As a conclusion to those
discussed above, we consider
that the procedure of media-
tion and arbitration repre-
sent the best alternative dis-
pute resolution procedures,
the first having a very broad
area of applicability and ben-
efiting of low costs and high
flexibility, while arbitration
is useful in solving more
complex matters, with a nar-
rower scope and being less
flexible. L

LIVIU BUCIU
Mediator, lawyer, arbitrator

WHAT SHOULD BE KNOWN
ABOUT MEDIATION?

n a world that is evolving at a

rapid pace, where contrary

interests collide at all times
and at all levels of society, there
must be an accessible and quick
method to resolve disputes for
the benefit of all parties involved,
which ultimately understand they
have to do something, instead of
forcing the others, becoming sa-
tisfied and relationships between
them not disappearing.

Mediation is a way of resolving
conflicts amicably, with the help
of a third party specialized as me-
diator.

Mediators are specially trained
in the field, are independent of
the parties, being authorized to
carry out the mediation activity
by the Mediation Council, and
also recognized by the Ministry of
Justice.

Mediators’ goal, starting from
the confidence given by parties,
is to facilitate communication
and negotiations between parti-
es, and support them in resolving
conflict through to a solution mu-
tually convenient, efficient and
sustainable.

Conflict resolution by bringing
the dispute before the court is not
always the most appropriate res-
ponse to overcome the difficulties
and needs of the parties, provi-

ding an equitable acceptable and
mutually beneficial solution.

In a court trial, the solution
is imposed on the parties by the
judge, after taking relevant evi-
dences. When conflict comes be-
fore the court, the parties lose
control of the situation, as it
passes into the hands of judges
and lawyers. Parties lose their
ability to communicate with
each other, consuming time, mo-
ney and their energies, fighting
with the other party, and often
their interests remain in the
background.

Mediation is flexible, allowing
the parties to control, to conduct
a constructive dialogue to find so-
lutions and make decisions jointly.
Legal aspects of the conflict fade
away (based on the principle that
a party wins and the other loses);
in mediation focus is placed on
the interests of the parties, and
identification of solutions where
all parties win.

Mediators can not impose their
own opinions or solution to parti-
es, who are the only ones setting
and deciding whether and under
what conditions an amicable so-
lution is advantageous for them.
Parties participate in mediation
if they wish so and may enter into
mediation at any time. During a

27
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stabilesc si decid daci siin ce con-
ditii este avantajoasd pentru ele o
solutie amiabila. Partile participd
la mediere doar dacd doresc si pot
incheia medierea in orice moment.
In cadrul unui proces se respecta
reguli de procedurd, care impun
pértilor o anumitd conduitd si
obligatii care pun justitiabilii in
situatii incomode, nedorite, dar
care nu pot fi ocolite; sunt multe
situatii in care caracterul public al
sedintelor de judecatd pun pértile
in ipostaze incomode. La sedinta
de mediere este permisia doar
prezenta pértilor si a persoanelor
agreate de acestea.

Sesiunile de mediere nu sunt
publice; confidentialitatea  di-
scutiilor si faptelor petrecute in
timpul medierii este absoluti.
Notitele pe care le ia mediatorul
in timpul medierii sunt distruse
la finalul procedurii de mediere
in prezenta pértilor. Sesiunea de
mediere se poate programa la
cateva zile de la solicitare. Fixa-
rea datei si a orei la care are loc
sedinta de mediere este stabilita
de parti in functie de programul
acestora. Spre deosebire, Tn in-

stantd, termenele sunt impuse, B 2

nu tin cont de programul partilor
si sunt incomparabil mai lungi.

Sedinta de mediere poate fi
reprogramatd In situatia in care
partile solicitd acest lucru. Sedin-
ta de mediere poate fi programata
la fel de usor ca orice alt tip de
intalnire (de afaceri, personale,
etc). Nu existd limite de timp pen-
tru desfasurarea unei sedinte de
mediere. Durata unei sedinte de
mediere poate sa oscileze intre
cateva zeci de minute si citeva
ore. Majoritatea medierilor se fi-
nalizeazd dupd o singura sedinta.

Alegand medierea ca metoda
de rezolvare a conflictului se eco-
nomisesc timp si bani si se evita
intrarea in situafii stresante care
au un viitor incert.

Medierea se poate solda si cu
intelegeri partiale, situatie in
care este posibild programarea
unei alte sedinte de mediere la o
datd ulterioard pentru medierea
pdrtii asupra cdreia nu s-a cdzut
de acord.

Prezenta partilor la mediator
denota dorinta acestora de a In-
cerca variante alternative de solu-
tionare a nefntelegerilor.

In timpul medierii, partile se
concentreazd Tmpreund pentru
a gasi o solutie unanim accep-
tatd. Procedura de mediere se
desfasoara in conditii de respect
reciproc. Medierea ajutd oamenii
sé s péstreze relatiile bune ante-
rioare declansérii conflictului.

Persoanele fizice si persoanele
juridice pot sd-si solutioneze dis-
putele prin mediere, atat in afara
cat si In cadrul procedurilor obli-

gatorii de solutionare amiabild

a conflictelor previzute de lege, :

cu exceptia celor care privesc
drepturile strict personale, cele

privitoare la statutul persoanei, :

precum si orice alte drepturi de
care partile, potrivit legii, nu pot
dispune prin conventie sau prin
orice alt mod admis de lege.
Altfel spus, medierea poate fi
utilizatad in rezolvarea unei game
diversificate de conflicte.

1. Drept civil: grinituire, reven- :
evacuare,

dicare, pretentii,
obligatia de a face, partaje, etc.

In general, toate litigiile in ma- :

terie civila pot fi solutionate pe
calea medierii.

2. Dreptul familiei: neintelegeri- :
le dintre soti privind continua- :
rea cdsdtoriei, exercitiul drep- :

turilor pdrintesti, stabilirea

domiciliului copiilor, contribu- :

tia périntilor la intretinerea
copiilor, orice alte neintelegeri
care apar in raporturile dintre
soti cu privire la drepturi de
care ei pot dispune potrivit
legii, respectiv in legdturd cu
divortul si cererile accesorii

court trial, they need to comply
with the rules of procedure, whi-
ch require a certain conduct and
obligations that put parties in
awkward, unwanted situations,
but that can not be avoided; the-
re are many situations where the
public nature of hearings put
parties uncomfortable situations.
Mediation meetings can only be
attended by the people agreed by
the parties.

Mediation sessions are not
public, confidentiality of dis-
cussions and facts during medi-
ation is absolute. Notes that the
mediator takes in mediation are
destroyed at the end of the pro-
cess in the presence of parties.
Mediation session can be sche-
duled within days after the requ-
est. The date and time of media-
tion sessions is set by the parties
according to their schedule. In
contrast, the court imposes de-
adlines, disregard the parties’
schedule and are incomparably
longer.

Mediation session may be
rescheduled if the parties so re-

During mediation, the par-
ties focus together to find a
universally accepted solution.
Mediation procedure is conduc-
ted under conditions of mutual
respect. Mediation helps peo-
ple maintain the good relations
existing prior to the outhreak of
conflict.

Individuals and legal entities
can resolve their disputes throu-
gh mediation, both outside and
within the required procedures
for amicable settlement of dispu-
tes provided by law, except those
relating strictly to personal rights,
those concerning the status of the
person, and any other rights of
the parties which under the law,
can not be decided by agreement
or by any other manner permitted
by law.

In other words, mediation can
be used to solve a wide variety of
conflicts.

1. Civil Law: delimitation, claims,
evacuation, the obligation to
do, divide, etc. In general, all
civil litigations can be resolved
through mediation.

acestora.

3.Drept penal: in cazul infracti-
unilor pentru care legea preve- :

de ca raspunderea penald este

inlaturata prin retragerea plan- *

gerii prealabile sau Tmpacarea
pértilor.
4. Drept comercial: orice tip de

conflict ivit ntre societatile co- :
merciale sau in interiorul aces- :

tora precum
® [xecutarea si
contractelor
Rezilierea contractelor
Pretentii
Somatii de plata
Revendicari

interpretarea

partimente ale societdtii
¢ Conflictele intre angajati, etc.
In orice contract comercial
partile pot introduce o clauza de
mediere a cdrei validitate este

independentd de validitatea con-
tractului din care face parte, po- :

.
.
.
.
X - S
AT i B

Conflicte dintre diferite com- :

scheduled as easily as any other
type of meeting (business, perso-
nal, and so on). There is no time
limit for a mediation session. Du-
ration of mediation sessions can
oscillate between a few tens of
minutes to several hours. Most
mediations are completed after
one session.

Choosing mediation as a
method of conflict resolution sa-
ves time and money and avoids
stressful situations that have an
uncertain future.

Mediation can result also in
partial understandings, thus it is
possible to schedule another me-
diation session at a later date to
mediate the issues that were not
agreed on.

Presence of the parties to the
mediator’s office indicates their
willingness to try alternatives for
resolving disputes.

;
i

between spouses about mar-
riage continuation, exercise of
parental rights, residence of
children, parents’ contribution
to children’s bringing up, any
misunderstandings that arise
in relationships between spo-
uses regarding rights they may
have under the law or in rela-
tion to divorce and incidental
claims thereto.

3.Criminal Law: offenses for
which the law provides that
criminal liability is removed by
withdrawing prior complaint or
by reconciliation of the parties.

4. Commercial law: any conflict
arising between or within com-
panies such as:

® Execution and interpretation of
contracts

o Termination of contracts

o (laims

o Payments
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trivit careia inainte de apela la

instantd sau la arbitraj s incerce

rezolvarea conflictului prin medi-
ere.

5. Conflicte din domeniul pro-
tectiei consumatorilor: in
cazul in care consumatorul in-
vocd existenta unui prejudiciu
ca urmare a achizitiondrii unor
produse sau servicii defectu-
oase, a nerespectarii clauzelor
contractuale sau a garantiilor
acordate, a existentei unor
clauze abuzive cuprinse in con-
tractele incheiate sau a incilca-
rii altor prevederi legale care
reglementeazd in  domeniul
protectiei consumatorului.

6. Litigii de munci: drepturi ba-
nesti, decizii de imputatie, n-
cetarea contractului individual
de munca.

Se pot programa medieri pen-
tru toate tipurile de conflicte Tn
care pértile acceptd dialogul, ca
modalitate de rezolvare a conflic-
tului, in scopul ajungerii la o tnte-
legere comund.

In cazul in care conflictul a
fost solutionat pe calea medierii,
instanta va pronunta, la cererea
partllor o hotédrare conform pre-
vederilor art.271 Cod de procedu-
rd civila.

Odata cu pro-
nuntarea hotararii,
instanta va dis-
pune, la cererea
partii  interesate,
restituirea taxei ju-
diciare de timbru
achitatd in avans
pentru investirea
instantei.

Desigur cd exis-
td o mare rezisten-
td mentald si nu
numai din partea
oamenilor de a ac-
cepta faptul cd pot |
sd-si rezolve con-
flictele si altfel decat zanganind
armele; sunt persoane care nu
pot fara sé se lupte; cei mai multi

insd, cred eu ca preferd solutio- :

narea pasnicd a conflictelor, care,

in mod inerent apar in viata fiecd- :

ruia dintre noi; chiar si dumneata
cititorule; trebuie doar si faci un
pas; un proverb chinez spune ci
»drumul de 10.000 de li tncepe cu
primul 1i”; fa un pas aldturi de
mine; alaturi de toti cei care cred
in medier. Cu bine! u

JELER ALEXANDRU
Mediator
Asociafia Centrul de Mediere Salaj

PROCEDURA MEDIERII

.............................

n conformitate cu dispozitiile

Legilor 192/2006 si 370/2009,

partile aflate in conflict se pot
prezenta impreuna sau singure la
mediator.

In cazul in care se prezinta doar
una dintre parti, mediatorul, la
cererea acesteia va adresa celei-
lalte parti invitatia scrisa, in ve-
derea informarii si acceptarii me-
dierii, stabilind un termen de cel
mult 15 zile. Partea solicitanta va
furniza mediatorului, datele ne-
cesare contactarii celeilalte parti.

Invitatia se va transmite prin
orice mijloc care asigura confir-
marea primirii textului.

Partile aflate in conflict au
dreptul sd fie asistate de avocat
sau de alte persoane, in conditiile
stabilite de comun acord.

In cazul in care partea convoca-
ta raspunde invitatiei la mediere,
se va putea proceda la medierea
propriu zisa.

Medierea are loc de obicei
la sediul mediatorului si poate
avea loc numai dupa semnarea
contractului de mediere intre me-
diator si partile care urmeaza a fi
mediate.

PASUL 1. Anterior semnarii
contractului de mediere mediato-
rul explica partilor care sunt pre-
zente la mediere in termeni clari
ce presupune aceasta metoda de

.............................

solutionare pe care amiabila a
litigiilor, explicAnd procedura de

mediere ,avantajele medierii, cos- *
turile pe care le implica si raspun- :

de intrebarilor puse de parti.

Dupa semnarea contractului se
va stabilii prin acordul partilor
data si ora inceperii sedintei de
mediere. Onorariul mediatorului
se va stabilii in cote egale de catre
fiecare dintre partui daca acestea
nu convin altfel.

Daca partile sunt de acord ca

medierea sa aiba loc, se intocmes-

te un acord de mediere, acord care
permite mediatorului sa treaca la
pasul 2, anume sesiunea comuna.

Medierea se bazeaza pe coo- -

perarea partilor si utilizarea de
catre mediator, a unor metode
specifice, bazate pe comunicare

si negociere. Metodele si tehni- *

cile utilizate de citre mediator

trebuie sd serveascd exclusiv in- -

tereselor legitime si obiectivelor

urmdrite de partile aflate in con- :

flict. Mediatorul nu poate impune

partilor o solutie cu privire la con- *

flictul supus medierii.
Sedinta se desfasoara intr-o

sesiune comuna, iar daca media-

torul considera ca este cazul pot

avea loc una sau mai multe sesi- -

uni separate cu partile in functie
de complexitatea conflictului,ca
numarului de parti s.a.

o Conflicts betwe-
en different divisi-
ons of company

o Conflicts betwe-

en employees, etc.
In any commer-

cial agreement, the
parties may enter a
mediation clause,
whose validity is
independent of the
validity of the con-
tract, according to
which before going
to court or arbitra-
tion, they would try
to resolve the con-
flict through mediation.

5. Conflict in consumer protec-
tion area: when the consumer
invokes the existence of dama-
ge due to defective products or
services purchased, contract
or guarantees granted failure,
the existence of unfair terms
contained in contracts, or other
abuse of legal provisions regu-
lating consumer protection.

6.Labor disputes: financial
rights, imputation decisions,
individual employment termi-
nation.

Mediation can be scheduled
for all disputes in which the par-

ties accept dialogue as a means
of conflict resolution in order to
reach a common understanding.

If the conflict was settled throu-
gh mediation, the court will deci-
de, at the request of the parties, a
judgment according to art.271 of
the Civil Procedure Code.

With the judgment, at the
request of the interested party,
the court will decide over the
restitution of judicial stamp tax
paid in advance for investing the
court.

Of course, there is a great men-
tal reluctance, not only from ordi-
nary people, to accept they could
solve conflicts other than rattling
weapons, there are people who
can not succeed without fighting;
but I think most people prefer
peaceful solving of conflicts that
inherently occur in our lives.
Even you, dear reader, just take a
step; a Chinese proverb says that

“10,000-1i journey begins with the
first1i”, take a step with me, along
with all those who believe in me-
diation. Farewell! m

JELER ALEXANDRU
Mediator
Sdlaj Mediation Center Association

MEDIATION PROCEDURE

.............................

n accordance with Law

370/2009, parties in conflict

may appear together or alone
to a mediator’s office.

If only one party goes to the
office, the mediator will address
a written invitation to the other
party, in order to inform and ac-
cept mediation, establishing a
term not exceeding 15 days. The
party demanding mediation will
provide the mediator with the ne-
cessary data to contact the other
party.

Invitation will be sent by any
means that ensures confirmation
on receiving the text.

Conflicting parties have the ri-
ght to be assisted by a lawyer or
other persons under conditions
jointly agreed.

If the invited party responds to
mediation invitation, mediation
itself may be started.

Mediation usually takes place
at the mediator’s offices and can
only be started after the signing
of mediation contract between
the mediator and the parties that
are to be mediated.

STEP 1. Before signing the
mediation contract, the mediator
explains to the parties in clear
terms what this method of solving
disputes amicably implies, expla-
ining the mediation process, the

.............................

benefits of mediation, the costs
involved, and answers to questi-
ons from parties.

After signing the contract, the
parties will establish the date
and time of mediation session.
Mediator’s fees will be paid in
equal shares by each of the par-
ties, unless they agree otherwise.

If the parties agree for medi-
ation to take place, a mediation
agreement is drawn, allowing the
mediator to go to step 2, namely
the joint session.

Mediation is based on the co-
operation of the parties and the
mediator’s use of some specific
methods, based on communicati-
on and negotiation. Methods and
techniques used by the mediator
must serve exclusively the legiti-
mate interests and objectives of
the parties in conflict. The media-
tor cannot impose on the parties a
solution to the conflict subject to
mediation.

The meeting is held in a joint
session and if the mediator beli-
eves it appropriate, there may be
one or more separate sessions
with the parties, depending on
the complexity of the conflict, the
number of parties and so on.

Basic rules are being establi-
shed, so that during the meeting
there is a proper behavior, under-
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Se stabilesc reguli de baza ast-
fel incit pe parcursul sedintei sa
existe un comportament adecvat,
intelegere, cooperare si sa se evi-
te orice atitudine care ar putea sa
afecteze si sa compromita rezulta-
tul medierii.

In cursul medierii partile pot
fi reprezentate de alte persoane,
care pot face acte de dispozitie, in
conditiile legii.

Sustinerile facute pe parcursul
medierii de catre partile aflate in
conflict, de persoanele previzu-
te la art. 52 i la art. 55 alin. (1),
L.92/2006), precum si de cétre
mediator au caracter confidential
fatd de terti si nu pot fi folosite
ca probe 1n cadrul unei proce-
duri judiciare sau arbitrale, cu
exceptia cazului in care partile
convin altfel ori legea prevede
contrariul. Mediatorul va atrage
atentia persoanelor care parti-
cipd la mediere in conditiile art.
52 asupra obligatiei de péstrare
a confidentialitatii si le va putea
solicita semnarea unui acord de
confidentialitate.

PASUL 2. SESIUNEA COMUNA

Dupa ce mediatorul se asigura
ca acestea au inteles despre ce este
vorba, se trece la desfasurarea asa
numitei sesiuni comune in care
partile, pe rand, 1si expun punctul
de vedere asupra litigiului aparut
intre ele, fara a fi Intrerupte.

Deci sesiunea comuna repre-
zinta acea parte a medierii in care
partile aflate in litigiu comunica
pe rand mediatorului care este li-
tigiul aparut intre ele si ce doresc
de la cealalta parte.

Tn cazul in care conflictul supus
medierii prezintd aspecte dificile
sau controversate de naturd juri-
dicd ori din orice alt domeniu spe-
cializat, mediatorul, cu acordul
partilor, poate sa solicite punctul
de vedere al unui specialist din
domeniul respectiv.

Atunci cand solicitd punctul
de vedere al unui specialist din
afara biroului sdu, mediatorul va
evidentia doar problemele contro-
versate, fard a dezvalui identita-
tea partilor. (art. 55 - L.192/2006)

Dupa ce fiecare parte 1si expu-
ne punctul de vedere, daca medi-
atorul considera ca este util si ne-
cesar, se trece la pasul 3 sesiunile
separate.

PASUL 3. SESIUNILE SEPARATE

Dupa sesiunea comuna, ur-
meaza sesiunile separate, sesi-
uni in care mediatorul va acorda
fiecarei parti posibilitatea de a-si
expune punctul de vedere in lip-
sa celeilalte, astfel incat aceasta
are posibilitatea de a comunica
mediatorului absolut tot ceea ce
doreste n legatura cu problema
sa, putindu-se identifica in acest
fel de catre mediator, interesele
ascunse ale partilor, nevoile lor

precum si ierarhizarea acestora.

Mediatorul o va ajuta sa-si ana- *

lizeze in profunzime problema pe
care o are, identificind mpreuna

cu aceasta si eventualele posibili- *
tati de solutionare a litigiului, ur- :
mand a comunica celeilalte parti, :

in masura in care aceasta doreste
acest lucru, eventualele oferte pe
care partea intelege sa le faca.

Sesiunile separate nu sunt li-
mitate ca numar, mediatorul in- :

trand pe rand in sesiuni separate
cu fiecare parte, timpul acordat
fiecareia fiind sensibil egal, astfel

incat acestea sa-si poata reanali- :

za dorintele si nevoile In scopul
de a-si putea formula pretentiile
catre cealalta parte.

In timpul sesiunilor separate
mediatorul comunica partii oferta
celeilalte parti astfel tncat in final

acestea ajung sa gaseasca o solu- :

tie convenabila pentru amandoua.
Dupa ce in sesiunile separate

mediatorul a stat de vorba cu fie- :

care dintre parti, le aduce din ou
in sesiune comuna, conducand

partile spre negocierea finala, :
prin miscarea consecventa a pozi- :

tiilor partilor spre intelegere.
In aceasta faza este necesara
constientizarea partilor ca dispun

de optiuni multiple, extrem de va-
riate si ca au posibilitatea sa alea- :

ga in concordanta cu interesele si
nevoile lor
PASUL 4. FINALIZAREA MEDIERII
Dupa faza negocierii, cand
partile au ajuns la un rezultat
unanim acceptat si care sa le
satisfaca interesele, mediatorul

poate trece la redactarea acordu- :

lui de mediere, acest acord fiind
una din modalitatile prin care se
finalizeaza procedura de mediere.

Intelegerea la care au ajuns
partile poate sa fie una totala sau
partiala. Partile pot incheia un
acord partial, care va statua acele
dispozitii cu privire la care partile
au ajuns la o intelegere. Ulterior
oricare dintre parti se poate adresa
instantei judecatoresti competente

pentru solutionarea laturii conflic-

tuale asupra careia nu s-au inteles.
Cand partile aflate in conflict
au ajuns la o Intelegere, asupra

tuturor aspectelor care au ge- :

nerat conflictul se redacteazd
un acord care va cuprinde toate
clauzele consimtite de acestea si
care are valoarea unui inscris sub
semndturd privatd.

Intelegerea pértilor nu trebuie
sd cuprindd prevederi care aduc
atingere legii si ordinii publice.

Intelegerea partilor poate fi afec-
tatd, in conditiile legii, de terme- :

ne si conditii.
Procedura de mediere se mai
inchide si prin:

® prin constatarea de citre medi- *

ator a esudrii medierii;
o prin depunerea contractului

standing, cooperation, and any
attitude that could affect the out-
come and compromise the result
of mediation is avoided.

During mediation, the parties
may be represented by other per-
sons who can make documents
available under the law.

The statements made by the
parties in conflict during mediati-
on, by the persons referred to in
art. 52 and art. 55 (1), L.192/2006)
and by the mediator are confiden-
tial to third parties and cannot be
used as evidence in legal or arbi-
tration proceedings, unless the
parties agree otherwise or the law
provides otherwise. The mediator
will inform the people who parti-
cipate in mediation, under Art. 52,
on the obligation of confidentia-
lity and may require them to sign
a confidentiality agreement.

STEP 2. JOINT SESSION

After the mediator ensures they
understood what is all about, he/
she initiate the so-called joint ses-
sion, where the parties, on their
turn, expose their views on the
dispute, without being interrup-
ted.

Therefore, the joint session
is that part of mediation in whi-
ch the parties to the litigation
communicate to the mediator,
each on its turn, what is the dis-
pute between them and what they
want from the other party.

If the dispute submitted to
mediation has difficult or contro-
versial issues from legal or any
other specialized field, the media-
tor, with parties’ agreement, may
require the standpoint of a spe-
cialist in the field. When seeking
the point of view of a professional
outside his/her office, the media-
tor will only highlight controver-
sial issues without disclosing the
identity of the parties. (art. 55 - L
192/2006)

After each party exposes its
point of view, if the mediator
believes it useful and necessary,
they proceed to step 3, separate
sessions.

STEP 3. Separate sessions

After the joint session, there
come separate sessions, where
the mediator will give each party
the opportunity to present their
views without the other being pre-
sent, so that the party is able to
communicate what it wants, the
mediator being able to identify
the hidden interests of the party,
its needs and their hierarchy.

The mediator will help it analy-
ze the problem in depth, iden-
tifying together with the party the
possible ways of solving the dis-
pute, which will be communicated
to the others, an, if wished so, any
offers that the party intends to
make.

Number of separate sessions
is not limited, the mediator en-
tering in separate sessions with
each party, time given to each
being sensitively equal, so they
could reconsider their needs and
desires in order to be able to for-
mulate claims to the other party.

In separate sessions, the me-
diator communicates the offer to
the other party so that eventually
they end up finding a suitable so-
lution to their problems.

After separate sessions, where
the mediator talked to each party,
he/she then brings them again in
joint session, leading the parties
to final negotiation, by consis-
tently moving the parties toward
agreement positions.

At this stage, it is necessary for
the parties to be aware they have
multiple options, highly varied,
and they can choose according to
their interests and needs.

STEP 4. COMPLETION OF ME-
DIATION

After negotiation phase, where
the parties have reached a una-
nimously accepted result, which
will meet their interests, the me-
diator may proceed with drafting
the mediation agreement This
agreement is one of the ways to
end mediation.

The understanding reached by
the parties can be full or partial.
The parties may conclude a par-
tial agreement, which will decide
on those provisions that the parti-
es reached. Subsequently, any of
the parties may apply to the com-
petent court to resolve the conflic-
ting issue on which they could not
find an agreement.

When the conflicting parties
have reached an accord on all is-
sues that generated the conflict
an agreement is drawn up, contai-
ning all the terms agreed by them,
this agreement giving the value of
a document under private signa-
ture.

The agreement of the parties
shall not contain provisions affec-
ting law and order.

The agreement of the parties
may be affected, according to the
law, by terms and conditions.

Mediation also ends by media-
tor finding that mediation has fa-
iled, or by any of the parties sub-
mitting the mediation contract.

The understanding of the parti-
es may be submitted to notary for
authentication or, if applicable, to
acknowledgement by the court, in
accordance with art. 63 (Rule 59 -
.192/2006)

When closing the mediation, in
any of the cases referred to in Art.
56. (1), the mediator will prepare
a minutes report which is signed
by the parties, either personally
or by representative, and by the
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de mediere de citre una dintre
parti. Intelegerea pértilor poa-
te fi supusé prezentdrii notaru-
lui public in vederea autentifi-
carii ori, dupa caz, Incuviintarii
instantei de judecata, in condi-
tiile prevazute la art. 63. (art.

59 -1.192/2000)

La inchiderea procedurii de
mediere, Tn oricare dintre cazu-
rile previzute la art. 56 alin. (1),
mediatorul va Tntoecmi un proces-
verbal care se semneazd de citre
pérti, personal sau prin reprezen-
tant, si de mediator. Partile pri-
mesc cate un exemplar original al
procesului-verbal.

Dacd, pe parcursul medierii,
apare o situatie de natura sa afec-
teze scopul acesteia, neutralitatea
sau impartialitatea mediatorului,
acesta este obligat sd o aduci la
cunostinta partilor, care vor deci-
de asupra mentinerii sau denun-
(drii contractului de mediere.

Mediatorul are dreptul sa se
abtind si sd inchidd procedura de
mediere, procedand potrivit dis-
pozitiilor art. 56, care se aplica in
mod corespunzitor.

In aceastd situatie mediatorul
este obligat si restituie onorariul
proportional cu etapele de medi-
ere neparcurse sau, dupa caz, si
asigure continuarea procedurii
de mediere, in conditiile stabilite
prin contractul de mediere.

Pe termen scurt, avantajele me-
dierii sunt usor de prevazut si de
cuantificat.

Un prim avantaj ce poate fi per-
ceput ca atare de cdtre orice per-
soana care decide sd puna capét
unui conflict prin mediere este
determinat de factorul timp.

Daca in instantd este cunoscut

momentul de inceput al procesu- :
lui, cel de final este greu de pre- :

vizut, fie din cauza procedurilor

greoaie ce trebuiesc indeplinite, :

fie din cauza numdrului mare de

dosare aflate pe rol. La mediere, :

timpul de rezolvare a conflictului
este cu mult redus iar procedura
este simpld. Astfel, economia de
timp poate duce si la 0 economie
de naturd pecuniara.

Stresul generat fie de sedintele
de judecata (de aglomeratie, de
asteptare, de imposibilitatea de
a fi ascultat pentru tot ce ai de
spus) fie de imposibilitatea de a
prevedea rezultatul (favorabil sau
nu) este cu mult redus, dacd nu
chiar inlaturat.

Un alt avantaj imediat resimtit

de cétre persoanele (fizice sau ju- :
ridice) care aleg procedura medie- :

rii este cel al diminuarii costurilor.
Costurile in procedura medierii
pot fi mai mici decat in instanta

de judecatd. Mai mult decat atat, :

daca partile ajung sd incheie un
acord, rezolvand un conflict aflat
pe rolul instantelor, legiuitorul a
prevazut posibilitatea restituirii

taxei judiciare de timbru, indife- :

rent de momentul in care partile

au decis suspendarea procesului. :
Astfel, odatd ce acordul de medie- :

re a ajuns n instantd, aceasta, la

cererea pdrtii interesate, va dis- :

pune restituirea taxei de timbru
(in cauzele civile).

Este cunoscut faptul ca majori- :

tatea sedintelor de judecatd sunt

publice iar sansele ca anumite in- :

formatii sa ajunga in comunitatea

in care locuiti sau sd apard in me- *

dia si sd produci efecte negative
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mediator. Parties receive a copy of
the original minutes.

If during mediation, there ap-
pears a situation affecting purpo-
se, neutrality and impartiality of
the mediator, he/she is obliged to
notify the parties, who will decide
on continuation or termination of
the mediation contract. The medi-
ator has the right to abstain and
close the mediation, acting accor-
ding to art. 56, which shall apply
accordingly.

In this case, the mediator is
obliged to return the fee in pro-
portion to the steps taken in me-
diation or, if necessary, to ensure
the continuation of the mediation
process, as determined by the
mediation contract.

On short-term, advantages of
mediation are easy to predict and
quantify.

A first advantage that can be
perceived as such by anyone who
decides to end conflict through
mediation is determined by the
time factor.

If in court we know the start of
the trial, its end is hard to pre-
dict, either due to cumbersome
procedures that must be met, ei-
ther because of the large number
of pending cases. In mediation,
conflict resolution time is signifi-
cantly reduced and the procedure
is simple. Thus saving time can
lead to pecuniary savings.

The stress generated either by
hearings (crowds, waiting time,
inability to be fully heard) or the
impossibility to predict the out-
come (favorable or not) is much
more reduced, if not eliminated.

Another advantage immedia-

WINE
DISTRIBUTION
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tely felt by persons (natural or
legal) who choose mediation
procedure is the reduction of
costs. Mediation procedure costs
may be lower than in court. Mo-
reover, if the parties come to an
agreement, resolving a dispute
pending in courts, the legislature
provided for the judicial stamp
duty to be returned, regardless of
when the parties have decided to
suspend the trial. Thus, once the
mediation agreement reached the
court, at the request of the party
interested, the court will order
the return of stamp duty (in civil
cases).

It is well known that most hea-
rings are public and possibilities
that some pieces of information
reach the community where one
livex or appear in the media and
produce adverse effects on the pe-
ople involved are very high. The-
refore, confidentiality is another
advantage, for any of the parties
does not want bad publicity, does
not want private aspects of their
personal life be known or certain
aspects of the smooth running of
their business.

The fact that parties are directly
involved in finding solutions pro-
vides a high success rate of medi-
ation. Also mediation preserves
relations between the parties.

Flexibility of the mediation pro-
cess is itself an advantage with
beneficial effects. Worth mentio-
ning also the high success rate of
mediation.

From a lawyer’s perspective,
the advantages are as follows:

e Tighting spirit could be unlea-
shed during mediation without
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asupra persoanelor implicate sunt
foarte mari. Tocmai de aceea, con-
fidentialitatea este un alt avantaj
pentru oricare dintre situatiile in
care pdrtile nu-si doresc o publici-
tate negativé, nu doresc a fi cunos-
cute aspecte private ale vietii lor
personale sau anumite aspecte ce
tin de bunul mers al afacerilor pe
care acestea le deruleaza.

Faptul ca partile participd di-
rect la gasirea solutiilor asigurd o
ratd mare de succes a medierii. In
situatia in care solutia este data
de instanta de judecata de cele
mai multe ori Totodatd, medierea
péstreaza relatiile dintre parti.

Flexibilitatea procedurii de me-
diere este ea Insdsi un avantaj care
produce efecte benefice prin alege-
rea acestei metode. Nu este de ne-
glijat rata mare de succes a medierii.

Din perspectiva unui avocat,
avantajele pot fi urmatoarele:

o spiritul combativ poate fi dez-
lantuit in timpul medierii, fara
constrangeri ori sanc{iuni cum
se intampla in cazul instantei
de judecata.

¢ Un verdict negativ in instanta
ar putea duce la pierderea unor
clienti sau a unor potentiali
clienti. Un succes in mediere
poate insemna nu doar pastra-
rea unui client (multumit) ci si
péstrarea unui client ce poate
aduce alti clienti.

o La mediere, onorariul de avo-
cat poate fi ceva mai mare de-
cat in instantd. Mai mult decat
atat, se poate negocia si primi
un onorariu de succes.

® Procedura medierii poate oferi
acelasi grad de satisfactie ca si
casﬂgarea unui proces in 1nstanta
In ceea ce priveste statul, avan-

tajele (bine cunoscute de citre
statele ce au implementat aceasta
procedurd cu mult tnaintea Roma-
niei) pot fi: degrevarea instantelor
de judecatd, cresterea calitatii
actului de justitie si implicit cres-
terea increderii cetateanului in
actul de justitie, scaderea costuri-
lor aferente organizarii judiciare
si altele asemenea. Astfel, cu un
numar mai mic de dosare pe rol,
magistratii vor putea afecta un
timp mai mare atat studiului in-
dividual cat si studiului dosarelor
ce-i revin spre solutionare iar so-
lutiile ce vor fi pronuntate au toa-
te sansele sa contind tot mai puti-
ne erori judiciare. Mai mult decat
atat, tot mai putini justitiabili vor
fi nemultumiti de serviciile oferite
de stat in materie de justitie.

Pe termen lung, dincolo de
toate avantajele imediate menti-
onate, putem vorbi de alte avan-
taje, cu mult mai importante, in
plan social. Fiind o metoda de
solutionare a contlictelor pe cale
amiabild, medierea poate aduce
o Imbunatatire a climatului so-

cial actual din Romania. Putem
vorbi astfel de o imbunétitire a
comunicdrii la nivel institutional

si dintre institutiile statului si ce- :

tédteni. O bund comunicare dintre
institutiile statului presupune si

asigurarea bunelor servicii pen- :

tru cetdtean si astfel se asigurd
un climat de incredere si respect
fatd de institutiile satului.

Prin aceasta procedurd, partile
vor cduta mpreund solutiile care

sd-i uneascd, vor alege acele solu- :

tii care sd le pastreze relatiile si

nu ca sd-i dezbine, cum se intim- :

pla in instanta.
Diferit de instantd, in cadrul
medierii nu se cauti vinovati. In

cadrul acestei proceduri se ca- :

uta solugii reciproc avantajoase,
mutual acceptate de toate partile
aflate in conflict.

Cu cat un numar tot mai mare
de persoane va alege medierea

pentru a pune capdt divergente-

lor dintre ele, cu atit vom avea o

comunicare mai bund intre mem-

brii societatii, la orice nivel. Se va
realiza astfel un climat general

bazat pe respect si incredere re-

ciprocd si intre membrii societalii.

Un climat in care membrii comu- -

nitatilor mai mari sau mai mici,
in realizarea propriilor obiective,

vor tine cont si de interesele celor-
lalti. Treptat, gradul de solidarita- :

te al membrilor societatii va fi tot
mai crescut si mai prezent decat
este perceput astdzi.

Domeniile in care poate fi apli-

catd cu succes medierea.
Domeniile in care medierea
poate avea succes sunt diverse.

Se poate aplica in afara si in re- :
latie cu justitia, in domeniul dis- -

putelor dintre agenti economici si
consumatori,

cd, intra si interorganizationale,
intre cetdteni si administratia
publicd, in comunitate, etc.

Domeniile pe care le mentio- :

neazi Legea 192/2000 privind

medierea si organizarea profesi- :

ei de mediator sunt urmatoarele

(art. 2 alin. 1 si 2):

® Drept civil: partaje, revendicari,
pretentii

¢ Dreptul familiei: divorturi, par- :
taje de bunuri comune, incre- :

dintarea minorului

Dreptul familiei: divorturi, par- :
taje de bunuri comune, incredin- :

tarea minorului

¢ Drept comercial: pretentii, re-

vendicare, somalii de plata
o Drept penal: plangeri prealabile

¢ Domeniul protectiei consumatori- :
lor: prejudicii, nerespectarea cla- -
uzelor contractuale ori a garani- -

ilor acordate, clauzele abuzive m

GAROFIIA SAS
Avocat - Mediator
Zalau

dintre membrii fa- :
miliei, a celor de la locul de mun- -

constraints or penalties as hap-
pens in court.

® A negative verdict in court co-
uld lead to loss of clients or
potential clients. A successful
mediation can mean not only
keeping a client (satisfied) but
also keeping a client who can
bring other clients.

o In mediation, attorney’s fees
may be slightly higher than in
court. Moreover, you can nego-
tiate and get a success fee.

o Mediation can provide the
same degree of satisfaction as
winning a court case.
Regarding the state, the advan-

tages (well known by states that

have implemented this procedu-
re long before Romania) include:
relieving courts, improving the
quality of justice and thus incre-
ase of citizens’ confidence in the

that keep relationships not divi-
ding them, as happens in court.

Unlike court, mediation does
not look for guilty. In this proce-
dure mutually beneficial soluti-
ons are sought, mutually accep-
table to all parties to the conflict.

The higher the number of peo-
ple who choose mediation to end
the dispute between them, the
better the communication betwe-
en members of society at all
levels. It will be, thus, created a
general climate based on mutual
respect and trust between mem-
bers of society. A climate in which
members of larger and smaller
communities, in achieving their
goals, will take into account the
interests of others. Gradually,
the degree of solidarity among
all members of society will be
increasingly higher today than is
seen today

judiciary, lower costs of organi—

4 A

zing judicial issues and others.
Therefore, with a smaller number
of pending cases, judges may
affect a longer time both to indi-
vidual study and study of the files
needed to be solved and the so-
lutions to be delivered are likely
to contain fewer errors. Moreover,
fewer litigants are dissatisfied
with the services provided by the
state for justice.

On long-term, beyond all
immediate benefits mentioned
above, we can talk about other
advantages much more impor-
tant, socially. As a method for re-
solving conflicts amicably, media-
tion can bring an improvement in
the current social climate in Ro-
mania. We can thus speak about
improved communication at the
institutional level and between
state institutions and citizens.
Good communication between
state institutions ensures good
services for citizens and con-
sequently a climate of trust and
respect for the institutions of the
State.

By this procedure, the parties
will jointly seek solutions to unite
them, will choose those solutions

(aravana Medieri

ibiu, septembrie 2012
:ﬂ_“ X

Areas where mediation can be
successfully used

Areas where mediation can be
successful are different. It can
apply outside and in relation to
justice, in disputes between bu-
siness operators and consumers,
family members, in labor issues,
outside and inside organizations,
between citizens and government,
in community, etc.

Areas mentioned by Law
192/2006 on mediation and
the mediator profession are as
follows (Article 2. Paragraph 1
and 2):

o Civil law: partition, claims, de-
mands

o Family law: divorce, partition
of common property, child cus-
tody

o Commercial law: claims,
mands, order for payment

o Criminal Law: prior complaints

o Consumer: damage, failure
of meeting contract terms or
guarantees provided, unfair
terms. ]

de-

GAROFITA SAS
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MEDIEREA - 0 DISCIPLINA OBLIGATORIE :

iN CURRICULA FACULTATILOR DE DREPT

Medierea - o alternativa a jus-
titiei, a instantelor de judecati

Odata cu 1mplementarea No-
ului Cod de Procedurd Civild se
propune introducerea medierii si
a arbitrajului in scopul sprijinirii
sistemului judiciar pentru celeri-
tatea proceselor si simplificarea
tuturor procedurilor care aveau
loc in fata completelor de judeca-
ta. Aceste noi proceduri ar trebui
sd ajute la accelerarea proceselor
care dureazd uneori, chiar ani.

Medierea reprezintd o alterna-
tivd prin care se incearcd degre-
varea instantelor de numeroasele
dosare aflate in crestere. Media-
torul, cu avocatul si cu judecito-
rul trebuie sa lucreze impreund
pentru a produce acest efect de
degrevare al instantelor.

Dupd pérerea unor specialisti
in domeniu (spre exemplu: Anca
Ciuca- presedintele Consiliului de
Mediere) si pe care o confirm este
foarte dificil de a fi mediator n
Roménia, mai ales datoritd faptu-
lui ci aceasta este o abordare total
diferitd, care necesitd o pregitire
intensd, iar tranzitia In Romania,
dupd cum se stie, este foarte lentd.

Sistemele social, economic si
chiar cel politic, actuale au nevo-
ie de timp pentru a putea imple-
menta medierea ca o modalitate
de solutionare a conflictelor. Tn
societatea noastrd, efectele me-
dierii nu sunt foarte cunoscute si
totodatd intelese. In primul rand,
primul pas care trebuie realizat
in vederea intelegerii medierii si
necesitatea acesteia este increde-
rea. De ce? Deoarece este foarte
important ca persoanele care
apeleazi la aceasta cale sd aiba
incredere in mediator si mai ales
in rezultatele acestui proces.

Mediatorul trebuie sa raména
neutru pe tot parcursul proce-

EDUCATION THROUCH

HURMMAN
TJOOLKIT

HURMAN TOOLKIT

sului de mediere; trebuie si ga- -

seascd o multitudine de solutii
si sd ajute pdrtile sa o aleagd pe
cea mai potrivitd si de asemenea

sd fie multumiti de rezultatul re- -

spectivei medieri.

Mediatorul reprezintd echita-
tea, dreptatea, dar cel mai impor- -

tant lucru este cd acesta sd facd
pértile sd aibd Incredere in ntreg
procesul de mediere si arbitraj.

Medierea este un prim pas in so- :

lutionarea unui conflict, de aceea

mediatorul trebuie sd aibd capa- :

citatea de a-i intelege pe cei care
sunt parti ale conflictului.

Avand 1n vedere cd o datd cu
aparitia Noului Cod de Procedura

Civila se aduce o deosebitd impor- :

tantd medierii si arbitrajului, si

constatdm cd “Medierea” ar tre- -

bui si se studieze ca o disciplina
obligatorie in curricula actuald si

viitoare si nu ca o disciplind opti-

onala sau facultativa.

Este de o mare importantd ca
medierea sd fie studiatd tntr-un
mod cat mai aprofundat, de catre
studentii care urmeazd profilul
juridic, deoarece va fi nevoie de
a se recurge la calea medierii,
iar studentii trebuie s cunoascd

incd de pe bancile facultatii regle-
mentarile aduse de lege in privin- :

ta medierii.
in concluzie, observiam ca este

necesar cd medierea si fie o dis-

ciplind care sd se regdseascd in
curricula noastrd, a studentilor
de studii juridice si nu numai, dar

in special a studentilor care ur- :

meaza o facultate de acest juridic.
Medierea este o etapa in relatia

cu sistemul judiciar si trebuie va- :

zutd ca atare, nu ca pe o metoda
distincta a instantei de judecatd,
ci ca o alternativd a acesteia. m

MIHAEIA ANDREEA CIOREI

MEDIATION — MANDATORY CLASS
IN LAW SCHOOL CURRICULUM

Mediation - an alternative to
justice, to courts of law

The implementation of the New
Civil Procedure Code proposes
the inclusion of mediation and ar-
bitration in order to support the
judiciary, by speeding up the tri-
als and simplifying all procedures
taking place before the panel of
judges. These new procedures
should help in accelerating trials
that sometimes last for years.

Mediation is an alternative that
attempts to relieve the courts of
the growing number of cases. The
mediator, together with the lawyer
and judge, must work to produce
this relief effect on the courts.

According to some experts in
the field (eg: Anca Ciuca-Chair-
person of the Mediation Council)
and I confirm this, it is very diffi-
cult to be a mediator in Romania,
especially because it is a com-
pletely different approach, which
requires intensive training and
transition in Romania, as it is well
known, is very slow.

The current social, economic
and even political systems need
time to implement mediation as
a means of conflict resolution. In
our society, mediation effects are
not well known and well under-
stood. First, the main step that
must be taken to understand me-
diation and its necessity is con-

Filiala Brasowv

LINIINEA SATISALA & MLCIATORILOR BN RGN ANLA FILIALS BRASEY

COMUNICAT

Uniunea Nationali a Medi-
atorilor din Romania Filiala
Bragov (UNMR Filiala Bragov) si
Human ToolKit in parteneriat
cu Institutul International de

Mediere (I.M.I.) organizeaza la
Brasov, vineri 19 octombrie 2012
si smbata 20 octombrie 2012, la
Hotel ARO PATACE - Sala Europa 2,
Conferinta:

,MEDIEREA IN SOCIETATEA ROMANEASCA DE AZ|”

SI,,CREDEM IN EDUCATIE”

Scopul conferintei este de
promovare a institutiei medierii
si a profesiei de mediator in plan

—EDITIAAII-A—

local, national si international, in

vederea aplicarii unitare a medi- :

erii si implementdrii eficiente a

“mediation”

fidence. Why? Because it is very
important that people who turn
to this approach have confidence
in mediation and especially in the
results of this process.

The mediator must remain neu-
tral throughout the process of me-
diation; the mediator must find a
multitude of solutions and help
the parties choose the most suit-
able and also be satisfied with the
outcome of that mediation.

The mediator is fairness, jus-
tice, but the most important thing,
the mediator makes the parties
have confidence in the whole
process of mediation and arbitra-
tion. Mediation is a first step in
resolving a conflict, therefore the
mediator must be able to under-
stand those who are parties to the
conflict.

Given that the emergence of the
New Civil Procedure Code brings
great importance to mediation
and arbitration, we consider that
should be studied
as a compulsory class in the cur-
rent and future curriculum rather
than an optional course.

It is very important for me-
diation to be studied in a more
detailed manner by students at-
tending legal school, as it will be
necessary to resort to mediation,
and students should learn about
the regulations to law on media-
tion while being still in school.

Hence, we note that it is neces-
sary for mediation to become a
class in our curriculum, students
of legal schools and not only. Me-
diation is a step in the relation-
ship with the judiciary and must
be seen as such, not as a distinct
method to court, but as an alter-
native to it. ]

MIHAEIA ANDREEA CIOREI

INSTITUTUL INTERNATIONAL DE MEDIERE

PRESS RELEASE

The National Union of Media-
tors in Romania Brasov Branch
(UNMR Brasov Branch) and Hu-
man ToolKit, in partnership
with the Internatlonal Media-

tion Institute (I.M.I.) organize
in Brasov, on Friday, October 19,
2012 and Saturday, October 20,
2012 at ARO PAIACE Hotel -Europa
2 meeting room, the Conference:

“MEDIATION IN TODAY’S ROMANIAN SOCIETY”

AND “WE BELIEVE IN EDUCATION”

The conference aims to pro-
mote mediation institution and
the mediator profession locally,

—2ND EDITION—

nationally and internationally,
in view of a uniform and effi-
cient implementation, accord-
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acesteia, conform modificdrilor

legislative in materie de mediere,

incepand cu 1 octombrie 2012.

Coreldri si necoreldri legislative

n vigoare.

Acest eveniment este recunos-
cut de cétre Consiliul de Mediere
ca formare profesionald continua
a mediatorilor pentru care se
acordd puncte profesionale.

In cadrul acestui eveniment
suntem onorati sa prezentim lan-
sarea Institutului International
de Mediere (I.M.1.)

Obiectivele acestei conferinte
sunt:

o Identificarea rolului si impor-
tanta institutiei medierii. Pre-
zent gi viitor.

o Consolidarea relatiei de incre-
dere in institutia medierii si
intre participantii la actul de
mediere. Perspective.

o Beneficiile utilizdrii serviciilor
de mediere. Impact si perspec-
tive.

In cadrul conferintei sunt pro-
puse urmdtoarele teme pentru
dezbatere:

1. Activitatea de mediere. Reali-
tati si perspective.

2. Medierea din perspectiva expe-
rientei mediatorilor si a repre-
zentantilor sistemelor sociale.

3. Acordul de mediere. Beneficii si
beneficiari.

4. Dezbateri privind impactul noi-
lor modificéri legislative in ma-
terie de mediere, incepand cu
1 octombrie 2012. Corelari si
necoreldri legislative in vigoare.

5. Formarea profesionald continud.
La eveniment sunt invitafi

reprezentanti ai Consiliului de

Mediere, ai Uniunii Nationale a

Mediatorilor din RomAnia, ai Con-

siliului Superior al Magistraturii,

ai Ministerului de Finante, ai Mi-

nisterului de Justitie, ai GEMME

European Association of Judges

for Mediation, ai Oficiului Natio-

nal al Registrului Comertului, ai

Uniunii Nationale ai Barourilor

din Romania, ai Autoritatii pentru

valorificarea Activelor Statului,
ai Curtii de Apel Brasov, ai Tri-
bunalului Brasov, ai Judecatoriei

Brasov, ai Parchetului de pe langa

Curtea de Apel Brasov, ai Parchetu-

lui de pe langa Tribunalul Brasov,

ai Bancii Nationale a Romaniei, ai

Asociatiei Romana a Béncilor, ai

Uniunii Nationale a Executorilor

Judecatoresti, ai Penitenciarului

Codlea, ai Garzii de Mediu Brasov,

ai Agentiei Nationale de Cadastru

si Publicitate Imobiliara-OCPI -

Brasov, ai Ordinului Arhitectilor

din Brasov, ai Ordinului Geodezi-

lor din Brasov,ai Inspectoratului

Judetean de Politie Brasov, ai In-

spectoratului ]udegean de Politie

Covasna, ai Camerei Notarilor

Publici Brasov, ai Uniunii Natio-

nale a Barourilor din Roméania -

Baroul Bragov si Baroul Covasna, -

precum si magistratii din judetul
Brasov si judetul Covasna.

De asemenea mai sunt invi- :

tati gi reprezentanti ai Institutiei
Prefectului Judetul Brasov, ai
Consiliului Judetean Brasov, ai
Primariei Municipiului Brasov, ai
Camerei de Comert si Industrie
Brasov, ai Inspectoratului Scolar
Judetean Brasov, ai Directiei de

Sandtate Publicd Brasov, ai Agen-

tiei pentru Protectia Mediului

Brasov, ai Gérzii de Mediu Brasov, :

ai Comisariatului Judetean pentru

Protectia Consumatorilor Brasov, :

ai Directiei Sanitar Veterinare

Brasov, Autoritati Publice Locale, :

precum si personalitati ale vietii
publice si profesionale.
Evenimentul intentioneaza sa

prezinte medierea ca fiind prin- :

cipala modalitate de realizare a

consensului In situatiile conflictu- :
ale, cu atdt mai mult cu cat in ac- =

tualul context politico-economic
european, conflictele indiferent
de natura lor, produc pierderi
semnificative atdt in domeniul
economic, socio-politic, familial
cat si personal.

La acest eveniment sunt invitati
toti mediatorii autorizati sau in
curs de autorizare.

Pentru participarea la confe-

rin{d, este necesar sd transmiteti
formularul de inscriere completat
la adresele de email: contact@
unmrbv.ro,
olkit.ro sau la numerele de fax:
02{)8/543720§i 0757/710017.
Inscrierea se face in ordinea
achitérii taxei de participare si

in limita a 200 locuri. Efectua-

rea platii taxei de participare se
va face prin transfer bancar sau
numerar. Dupd efectuarea platii

veti primi confirmarea Inregistra- :
rii dumneavoastra la conferintd, :

prin e-mail.
Taxa de participare este de 250

lei si include materiale suport, in- :

chirierea sélii, masa de pranz in

ziua de 19 octombrie 2012 si pa- :

uzele de cafea din zilele de 19 si

20 octombrie 2012. Pentru mem-

brii UNMR Filiala Brasov taxa de
participare este de 200 lei, daca

se achitd pana la data de 18 oc-

tombrie 2012.
Plata taxei de participare se
face in contul bancar IBAN: RO86

INGB 0000 9999 0240 3993,

deschis la ING BANK Sucursala
Brasov, Beneficiar UNMR Filiala
Bragov. [

Director Human Toolkit
Marin - Stelian MANOLESCU

Presedinte UNMR Filiala Bragov
Daniela Maria SIRBU

Pregedinte IMI
Mihai - Iulian MUNTEANU

officec@human-to- *

ing to legislative changes in the

field of mediation, starting Oc-

tober 1, 2012. Legislative corre-
lations and lack of correlations.

This event is recognized by
the Mediation Council as con-
tinuous professional training
of mediators, for which profes-
sional points are granted.

During this event, we are
honored to present the launch-
ing of the International Me-
diation Institute (I.M.1.)

The objectives of this confer-
ence are:

o [dentification of the role and
importance of mediation.
Present and future.

o Consolidation of the confi-
dence relationship in me-
diation and between the
participants in mediation.
Perspectives.

o The benefits of using me-
diation services. Impact and
prospects.

During the conference, the
following issues are proposed
for debate:

1. Mediation activity. Realities
and perspectives.

2. Mediation in the light of ex-
perience gained by media-
tors and representatives of
social systems.

3.Mediation agreement. Ben-
efits and beneficiaries.

4. Debates on the impact of new
legislation changes on me-
diation, starting 1 October
2012. Correlations and lack
of correlations in current leg-
islation.

5. Continuous
training.
The invitees to the event are

representatives of the Media-

tion Council, the National Un-
ion of Mediators in Romania,
the Superior Magistracy Coun-
cil, the Ministry of Finance,
the Ministry of Justice, the

GEMME European Association

of Judges for Mediation, the

National Office of Trade Regis-

ter, the National Union of Bars

in Romania, the Authority for

State Assets Recovery, Brasov

Court of Appeal, Bragov Tribu-

nal, Brasov Court, the Prosecu-

tor’s Office at the Brasov Court
of Appeals, the Prosecutor’s

Office at Brasov Tribunal, the

National Bank of Romania, the

Romanian Banking Association,

the National Union of Court

Executors, Codlea Penitentiary,

Bragov Environmental Guard,

the National Agency of Cadas-

tre and Land Registration-OCPI

professional

: - Brasov, Brasov Order of Archi-

tects, Brasov Order of Survey-
ors, the Police Inspectorate of
Brasov County, the Police In-
spectorate of Covasna County,

Brasov Chamber of Notaries
Public, the National Union of
Bars from Romania — Brasov
Bar and Covasna Bar, as well as
judges in Brasov and Covasna
counties.

There are also invited rep-
resentatives of Brasov Prefect
Institution, Bragov ~ County
Council, the City Hall of Brasov,
the Chamber of Commerce
and Industry Brasov County,
Brasov School Inspectorate,
Brasov Department of Public
Health, Brasov Environmental
Protection Agency , Brasov En-
vironmental Guard, the County
Commissioner for Consumer
Protection, Bragov Department
of Veterinary Health, public lo-
cal authorities, and personali-
ties of public and professional
life.

The event intends to present
mediation as the main way of
achieving consensus in conflict
situations, especially given the
current European political and
economic framework, conflicts
of whatever nature, cause sig-
nificant losses both in the eco-
nomic, socio-political, family
and personal area.

This event invites all media-
tors authorized or under au-
thorization process.

To participate in the con-
ference, you need to send
the attending form to email
addresses:  contact@unmrbv.
ro, office@human-toolkit.ro or
fax numbers: 0268/543720 and
0757/710017.

Registration is accordingly
to the payment of the fee and
within the limit of 200 seats.
Fee payment will be made by
bank transfer or cash. After
payment, you will receive con-
firmation of your registration
to the conference, by e-mail.
Participation fee is 250 lei and
includes the support materials,
room rental, lunch meal on Oc-
tober 19 2012, and coffee breaks
on October 19 and 20, 2012. For
UNMR Brasov branch members,
the fee is 200 ron, if paid before
October 18, 2012.

Participation fee will be paid
in the bank account: IBAN: RO86
INGB 0000 9999 0240 3993,
opened with ING BANK Brasov
Branch, Beneficiary UNMR
Brasov Branch. L]

Human Toolkit director
Marin - Stelian MANOLESCU

Chairperson UNMR Brasov
Branch
Daniela Maria SIRBU

Chairperson IMI
Mihai - Iulian MUNTEANU
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MEDIERE CICLO-LOGICA

.............................

.............................

Ce impiedica partile sa-si rezolve disputa in mod rezonabil, rational si
amiabil, si cum poate ajuta psihologia?

N

nIndia, pe data de 29 martie 2008,

Lordul Phillips of Worth Matra-

vers, presedintele Curtii Supreme
a Angliei si Tarii Galilor, spunea: ,E
o nebunie sa iti asumi costurile con-
siderabile ale unui litigiu - in Anglia
este de obicei disproportionat in
comparatie cu miza - fara a face o
incercare ferma de a ajunge la o inte-
legere amiabila. Ideea ca exista doar
un singur rezultat drept in fiecare
disputa, pe care numai instanta il
poate da, cred ca este deseori iluzorie
[...] Partile ar trebui sa fie incurajate
puternic sa incerce medierea inainte
sa apeleze la instanta.

Nu este numai o nebunie sa te
grabesti cu instanta, dar nu este
sustenabil din punct de vedere co-
mercial pentru persoanele juridice
sa ramana intr-o disputa pentru o
perioada mare de timp. Conflictul
ii priveaza de 3 lucruri esentiale:
energie, timp si productivitate. A
ramane in conflict cu celalat sfi-
deaza analiza rationala; a intra sau
a prelungi o disputa comerciala se
impotriveste analizei economice si
rareori poate fi in interesul prac-
tic sau comercial al oricarei parti.
Chiar si in putinele cazuri in care
vizibilitatea litigiilor poate fi im-
portanta - de exemplu in protejarea
drepturilor de autor - tot ar fi mai
economic pentru ambele parti sa
colaboreze spre gasirea unei solutii.

Deci ce impiedica partile sa-si
rezolve disputa rezonabil, rational si
amical? De ce vedem atat de multi
constienti de profit ca isi tarasc fir-
mele si familiile in salile de judecata?

Faptul trist este ca oamenii, ca
specie, raman pe deplin incompe-
tenti in rezolvarea disputelor. Fiind
competitivi atat de frecvent, tre-
buie nu numai sa castigam, dar sa
vedem si sange pe pereti. In mod
traditional, a existat o singura al-
ternativa la o intelegere negociata si
anume razboiul, direct cu arme pe
campul de lucru sau mai sofisticat,
cu o cohorta de avocati in sala de
judecata. Oricum, nici una dintre
variante nu este eficienta in rezol-
varea conflictelor. Amandoua pun
capat disputei pe moment, de obi-
cei lasand-o sa se agraveze; dar nici
nu se adreseaza cauzei disputei. Li-
tigiul prelungit poate fi la fel de di-
structiv din punct de vedere social
ca si razboiul - distrugand afaceri,
destramand casatorii si afectand
sanatatea.

Cu toate acestea, conflictul este
prezent oricand; nu il putem eli-
mina. Putem totusi sa il prelucram.
Este important sa realizam ca stra-
rea de conflict poate fi si construc-

tiva. De fapt, conflictul gestionat
in mod corect se poate dovedi a
fi valoros prin crearea unui ciclu
al reconcilierii, ce aduce cu sine o
intelegere mai buna, schimbari in
bine, progres si dezvoltare. Georg
Wilhelm Friedrich Hegel, filozoful
german de secol 18, a identificat
ciclul tezei, antitezei si sintezei - in
care teza reprezinta status-quo-ul;
antiteza este provocarea acestui
status quo, iar sinteza noul produs
rezultat din conflict.

Medierea se adreseaza acestui ciclu

prin facilitarea activa a reconcilierii, :

cu mediatorul ajutand la promovarea

unei rezolvari adevarate a disputei, -

dand acelui ciclu un mic ,imbold.”

CYCLE-LOGICAL MEDIATION

" What preéverts parties fror resolving thelr dispute reasorably, ration-
lly and amicably, and, how can psychology help?

n India on 29 March 2008, Lord

Phillips of Worth Matravers,

Lord Chief Justice of England
and Wales, said: “It is madness to
incur the considerable expense
of litigation - in England usually
disproportionate to the amount at
stake - without making a deter-
mined attempt to reach an amica-
ble settlement. The idea that there is
only one just result of every dispute,
which only the court can deliver is,
I believe, often illusory [...] Parties
should be given strong encourage-
ment to attempt mediation before
resorting to litigation.”

Not only is it madness to rush
into litigation, but it is com-
mercially indefensible for com-
mercial entities to remain in

>

Cum obtine mediatorul acest
lucru? Examineaza patru elemente
psihologice care conduc la conflict:

emotiile, stima de sine, valori si ne- :

voia de a fi auzit.

EMOTIILE
In esenta, toate disputele au o
tema comuna: o parte vrea ceva ce

cealalta parte nu vrea sa dea. Cerin- :

ta va fi determinata de un element
partial economic, partial emotional.
In mod similar, refuzul de a ceda
cerintei va fi determinat de factori
comerciali si emotionali. Putine

sunt disputele care nu au un conti- :
nut emotional semnificativ. Acuza- :
tia de “greseala” este puternic emo- :

tiva si implica ofense considerabile

aduse sentimentelor. A acuza o in- -

calcare a unui contract sau un act
de neglijenta precipita sentimente
adanci de suferinta si manie; daca

acea greseala este atunci respinsa, :
creeaza si mai mare iritare si manie, -

prin “adaugarea de insulta ofensei”
Asadar, primul principiu cu care

mediatorul informat psihologic tre-

buie sa se lupte este acela ca, atunci
cand partile se afla in conflict, nu

gandesc sau nu se poarta rational, :

dispute with each other for any
length of time. Conflict deprives
them of three essential elements:
energy, time and productivity. To
remain in conflict with another
defies rational scrutiny; to enter
into or prolong a commercial dis-
pute resists economic analysis and
can rarely be in the commercial or
practical interests of either party.
Even in the few cases when vis-
ibility of litigation may be impor-
tant - for example, in the protec-
tion of intellectual property - it
would still be more economical
for the parties to collaborate in a
solution.

So what is it that prevents par-
ties from resolving their disputes
reasonably, rationally and amica-
bly? Why do we see so many hard-
nosed, business-orientated, profit-
conscious  individuals ~dragging
themselves, their companies and
their families endlessly through the
courts?

The sad fact is that as a species,
humans remain wholly incompe-
tent at resolving disputes. So fre-
quently competitive, we need not
only to win, but also to see blood

on the walls. Traditionally, there
has been only one alternative to
an amicable or negotiated settle-
ment - war - crudely with armies
on the battlefield or more sophisti-
catedly with cohorts of lawyers in
court. However, neither is effective
at truly resolving conflicts. Both
end the dispute for the time being,
usually leaving it to fester beneath
the surface; but neither addresses
the dispute’s root causes. Protracted
litigation can be as socially destruc-
tive as war — destroying businesses,
wrecking marriages and damaging
health.

Yet conflict is ever present; we
cannot eliminate it. We can, how-
ever, work with it. It is important
to realise that conflict may also be
constructive. Conflict well man-
aged can, in fact, prove valuable by
creating a cycle of reconciliation,
which brings with it greater un-
derstanding, changes for the better,
progress and advancement. Georg
Wilhelm Friedrich Hegel, the 18th
century German philosopher, iden-
tified the cycle of thesis, antithesis
and synthesis - in which thesis rep-
resents the status quo; the antithesis
is the challenge to that status quo,
and the synthesis the new product
resulting from the conflict.

Mediation addresses this cycle by
actively facilitating reconciliation,
with the mediator helping promote
real and true resolution of the dis-
pute by giving that cycle a small
»nudge”.

How does the mediator achieve
this? Examine four psychological
elements that drive conflict: emo-
tions, self-esteem, values and the
need to be heard.

EMOTIONS

In essence, all disputes have
a common theme: one party de-
mands something the other party
is unwilling to give. The demand
will be driven by an element that is
partly commercial, partly emotion-
al. Similarly, the refusal to give in to
the demand will be driven by both
commercial and emotional factors.
Few disputes are without signifi-
cant emotional content. The alle-
gation of ,fault” is highly emotive
and involves considerable injury to
feelings. To allege a breach of con-
tract or an act of negligence pre-
cipitates deep feelings of hurt and
anger; if that fault is then denied, it
creates greater irritation and upset,
by ,adding insult to injury”

Thus, the first principle with
which the psychologically in-
formed mediator must grapple is
that, when parties are in conflict,
they do not think or behave ra-
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ci sunt guvernati de emotii. In
mod frecvent, e posibil ca nici ma-
car sa nu-si recunoasca propriile
emotii. Ei pot crede ca cerinta lor
de daune compensatorii cauta pur
si simplu o recompensa potrivita,
dar de fapt cererea de bani este de-
terminata de manie, suferinta sau
de dorinta de a pedepsi sau a umili.

O cercetare recenta efectuata de
avocatii Field Fisher Waterhouse
arata ca 47% dintre directorii exe-
cutivi si avocatii interni admit ca o
antipatie personala pentru cealalta
parte i-a condus catre un litigiu
costisitor. Trebuie sa mentionam ca
daca cei care se afla in conflict sunt
condusi de emotii si nu de ratiune,
este pe deplin ineficient pentru
mediator - sau pentru consilierii
legali - sa incerce sa-i convinga sa-
si schimbe pozitia prin intermediul
argumentelor logice su rationale.
Asta ar putea explica exasperarea
noastra continua cu clientii: “Nu
par a fi capabili sa vada sensul” sau
“Nu pot sa-i conving sa...”

Aristotel, filozoful grec, a expri-
mat teoria stapanului si a sclavului,
conform careia intr-o lume potri-
vita, logica ar trebui sa fie stapanul
si emotiile sclavul. Din pacate, in
cadrul unui contlict, viceversa se
dovedeste a fi adevarata. Pasiunea
ingenuncheaza logica si cu cat re-
zultatul este mai grav, cu atat sunt
mai mari emotiile si logica mai
limitata. O explicatie anatomica o
constituie amigdala, o formatiune
mica a crejerului in forma de mig-
dala, care guverneaza raspunsul
“lupta sau fugi”. In cazul unor emo-
tii puternice, ea preia controlul ra-
tiunii si previne “paralizia prin ana-
liza” Aceasta “deturnare” a mintii
rationale apare atat de frecvent in
starea puternic emotionala a unei
dispute si creeaza o bariera emoti-
onala in calea intelegerii. Daca fie-
care conflict ar fi abordat dintr-un
punct de vedere pur rational, prac-
tic, pragmatic sau comercial, foarte
putine dispute ar continua.

RESPECTUL DE SINE

Ce precipita astfel de emotii
atunci cand ne aflam in conflict?
Raspunsul se gaseste in respectul
nostru de sine. Trebuie sa gandim
bine despre noi insine si altii sa
gandeasca bine despre noi. Asa-
dar, noi consumam efort si energie
considerabile pentru a mentine si
a proteja sinele si pentru a cauta
aprobarea celorlalti.

Poate fi putin mai distructiv
pentru respectul de sine - indife-
rent daca vorbim de respectul indi-
vidual sau corporativ - decat sa faci
si sa negi tipurile de acuzatii care
populeaza corespondenta inainte
de actiune si procedura juridica.

Acestea sunt acuzatii de esec -
esec in a actiona intr-un fel in care
toate celalalte persoane rationale

ar actiona, sau acuzatii de tradare
a unui acord anterior.
Corporatiilor le pot fi ranite
sentimentele la fel de mult ca si
unui individ, iar respectul de sine

pentru o corporatie poate un fac- :

tor la fel de important ca si pentru

un individ. “Drept cine ne jau?” :

“Cu ce fel de companie cred ei ca au

de a face?” Asadar, comportamen- :

tul partilor intr-o disputa poate fi
guvernat in intregime de dorinta
de aprobare, pentru a-si mentine
respectul de sine si a-1 proteja, prin
frica de manipulare sau umilire.

VALORI
Valorile sunt principiile dupa
care noi toti traim. Le cream pentru

a ne conduce prin viata intr-o anu- :
mita ordine, si sunt legate de respec- :
tul nostru de sine. Atunci cand aces- -

te valori ne sunt puse la indoiala sau
sunt abuzate, ne aflam intr-o stare

de manie si conflict. Daca de exem-

plu valorile unei personae constau
in a fi onesta si punctuala, valorile
acesteia par a fi abuzate atunci cand
cealalta parte se comporta intr-un

mod necinsitit si este mereu ne- :
punctuala. De multe ori, aceste sis- :
teme de valori devin rigide si impi- :

edica partile sa ajunga la un acord.
“Este un lucru de principiu,” spun

clientii nostri, incercand sa-si justi-

fice pozitia bine fixate: “Principiile
sunt un lux costisitor;” incercam noi

sa raspundem neconvingator. To- :

tusi, atunci cand clientii nostri sunt

fermi in sustinerea “principiilor; :

trebuie sa intelegem si sa lucram cu
aceste valori, pentru a asigura acel
schimb vital al atitudinii necesar
pentru incheierea unui acord.

NEVOIA DE A Fl AUZIT

Unul dintre cei mai puternici
factori motivanti ai conflictului
este sentimentul de a nu fi auzit.

“Nu asculta, deci nu am alta solu- :

tie decat sa ma judec” Nevoia de
a fi auzit, impreuna cu respectul

de sine, rezulta din faptul ca par- :

tile se simt subevaluate, ignorate,

prost intelese sau prost reprezen-

tate. Dar, asta se poate rezolva
repede prin investirea de putin
timp in “ascultarea activa” si prin
demonstrarea clientilor si partilor
nu numai ca au fost auzite (posibil
pentru prima data in viata lor), dar
si intelese si acceptate - chiar daca
“nu si de acord cu ele”

In concluzie, cu oarecare cunos-

tinte despre aceste caracterisitici

umane si rolul pe care il joaca in cre- -

area blocajelor psihologice in cadrul

intelegerilor, putem fi mai in masu- :

ra sa facilitam rezolvarea disputelor.

Fara a intelege aceste interactii uma-

ne, mediatorii pur si simplu se vor
scarpina la ceafa in fata bufoneriilor
de neinteles ale partilor. .

PAUL RANDOLPH

tionally but are governed by their
emotions. Frequently, they may not
even recognise their own underly-
ing emotions. They may believe
that their demand for ,damages
in compensation” is simply seek-
ing proper redress or recompense,
whereas in fact the demand for
money is driven by anger, hurt or a
desire to punish or humiliate.

A recent survey by solicitors
Field Fisher Waterhouse LLP shows
47 per cent of company executives
and in-house lawyers admit that a
personal dislike of the other side
led them into expensive litigation.
We need to appreciate that if those
in dispute are driven by emotions
and not by reason, it is wholly futile
for a mediator - or the legal advis-
ers - to try and persuade them to
change their positions through log-
ic or rational legalistic argument.
This may explain our frequent ex-
asperation with clients: ,Theyjust
don't seem to be able to see sense”
or ,I can’t seem to get through to
them that [...]".

Aristotle, the Greek philoso-
pher, oudined the ,master and
slave” theory whereby, in a proper
world, logic should be the master
and emotion the slave. Unfor-
tunately, in conflict, the reverse
proves true. Passions overwhelm
logic, and the more critical the
outcome, the greater the emo-
tion and the scarcer the logic. An
anatomical explanation lies in the
amygdala, a small almond-shaped
part of the brain that governs our

ments of high emotion, it takes
control of the reasoning brain and
prevents ,paralysis through anal-
ysis”. It is this ,hijacking” of the
rational mind that so frequently
occurs in the high emotional state
of a bitter dispute and creates an
emotional barrier to settlement.
If every conflict were approached
from a purely rational, practical,
pragmatic or commercial stand-
point, very few disputes would
continue.

SELF ESTEEM

What is it that precipitates such
emotions when we are in con-
flict? The answer lies in our self
esteem. We need to think well
of ourselves and others to think
well of us. We, therefore, expend
considerable effort and energy in
maintaining and protecting our
self worth and seeking the ap-
proval of others.

There can be little more dam-
aging to self esteem - whether
individual or corporate self es-
teem - than to make, and deny, the
types of allegation that populate
pre-action correspondence and
pleadings. These are accusations of
failure - failure to act in a way that

all other reasonable persons would
act, or accusations of an outright
betrayal of a previous agreement.
Corporations can suffer injury to
feelings as much as individuals,
and corporate self esteem can be
as powerful a driver as it is to an
individual: ,Who do they take us
for?” ,With what sort of a company
do they think they are dealing?”
Thus, the conduct of parties in dis-
pute may be governed entirely by
the desire for approval, to main-
tain their self esteem or protect it
through the fear of manipulation
or humiliation.

VALUES

Values are the principles by
which we all live. We create them
to carry us through life in some or-
dered manner, and they are linked
to our self esteem. It is when oth-
ers challenge or abuse these values
that we find ourselves angered and
in conflict. If, for example, one
person’s values consist of being
honest and punctual, their values
will feel abused if the other side
behaves dishonestly and is con-
sistently unpunctual. Frequently,
these value systems become rigid
and prevent parties from reaching
a settlement: “It’s a matter of prin-
ciple; say our clients, seeking to
justify their entrenched positions;

Principles are a costly luxury;,” we

lamely retort. However, when our
clients stand firm “on principle’,
we need to understand and work
with these values so as to secure

- ,fight or flight” responses. In mo- that vital shift of attitude necessary

for settlement.

THE NEED TO BE HEARD

One of the most powerful moti-
vators of conflict is the sentiment
of not being heard. ,They are not
listening, so I have no alterna-
tive but to litigate” The need to be
heard, interrelated with self-esteem,
results from parties feeling under-
valued, ignored, misunderstood, or
misrepresented. However, this is
readily cured by investing a little
time in “active listening” and dem-
onstrating to clients and parties,
that they have been not only heard
(possibly for the first time in their
lives) but also understood and ac-
cepted - even if not “agreed with”

In conclusion, with some
knowledge of these human traits
and the part they play in creating
psychological blockages to set-
tlement, we may be better able to
facilitate conflict resolution. With-
out such understanding of human
interactions, mediators will simply
find themselves scratching their
heads in bewilderment at the un-
fathomable antics of the parties
before them. .

PAUL RANDOLPH
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STraditional litigation is a mistake that must be corrected...
For some disputes trials will be the only means, but for many
claims trials by adversarial contest must in time go the way of

the ancient trial by battle and blood. Our system is too costly,
too painful, too destructive, too inefficient for really civilized

people.” Chief Justice Warren E. Burger, (Ret.)
U.S. Supreme Court

BIROU DE MEDIATOR
MUGUR MITROI
Adresa: Bucuresti, sector 1
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mugurmi@yahoo.com

BIROU DE MEDIATOR
MADALINA CALCAN
Adresa: Bucuresti, sectorl
Telefon: +40(72)2.239.261
madalina.calcan@yahoo.com

Practica a medierii in toate tipurile de conflicte, cu
expertiza de abordare fie individual, fie ca echipa.

Know-how si competenta necesare abordarii unei vaste
tipologii de conflicte care cuprinde domeniul litigiilor
in instanta (civil, comercial, insolventa, familie, penal,
asigurari s.a.m.d.) anterior, in timpul si ulterior apelarii la
instanta de judecata, dar si domeniul gestionarii disputelor
ne-litigioase si a blocajelor in managementul conflictelor
(deal mediation, settlement counsel s.a.m.d.), procedura
medierii fiind preferata de parti, persoane si institutii pe care
complexitatea relatiilor sociale si economice ii plaseaza la un
moment dat in situatii adversariale diverse.

Existenta pe piata romaneasca a fost marcata de implicarea
in mai multe proiecte majore ce au obtinut recunoasterea
in domeniul ADR din Romania si international, precum si
consolidarea pozitiei in topul celor mai performante servicii
de mediere din tara, prin asistenta de cea mai inalta calitate
acordata unor companii si grupuri reputate din Romania.

mediere v

Website dedicat demonstratiilor practice
si emisiunilor TV despre metodele ADR.

Website dedicated to practical demonstra-
tions and TV shows on ADR methods.

www.medieretv.ro
office@medieretv.ro
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BIROU DE MEDIATOR
MUGUR MITROI
Adresa: Bucuresti, sector 1
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mugurmi@yahoo.com

BIROU DE MEDIATOR
MADALINA CALCAN
Adresa: Bucuresti, sectorl
Telefon: +40(72)2.239.261
madalina.calcan@yahoo.com

Mediation practice in all types of conflicts, with expertise
in individual or team approach.

Know-how and necessary competence to approach a wide
typology of conflicts, comprising: court litigations (civil,
commercial, insolvency, family, criminal, insurances and
so on), before, during and after the resort to a court, but also
the management of non-litigious disputes and blockages
in conflict management (deal mediation, settlement
counsel ete.), the mediation procedure being preferred by
parties, persons and institutions that the complexity of social
and economic relations place them in different opposing
positions, at a certain point in time.

The existence on the Romanian market has been marked by the
involvement in several major projects, which obtained recognition
inADR areain Romania and internationally, aswell as consolidation
of the position in top of the most performing mediation services
in the country, due to the best qualitative assistance delivered to
notorious companies and groups in Romania.
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