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LA 2 ANI,

C.R.ED.-

COPIIl RAD, EU DARUIESC

..............................

a 2 ani de la nastere, revis-
|_ ta Medierea Tehnica si Arta

sarbatoreste. Vrem sa dam
inapoi caldura cu care am fost
inconjurati si am crescut. Res-
ponsabilitatea implicarii si susti-
nerea comunitatii sunt valori care,
de azi, vor fi integrate in prezent.

DAM ASTFEL STARTUL
CAMPANIEI DE STRANGERE
DE FONDURI C.R.E.D. - COPIII
RAD, EU DARUIESC.

Campania isi propune sa faci-
liteze accesul la educatie si asis-
tenta sociala pentru copiii din
familii vulnerabile sustinuti de
Centrul de zi pentru copii ”Sf. Mu-
cenita Sofia” - un asezamant care
functioneaza in cadrul Sectorului
Social Filantropic si Misionar - o
componenta a Arhiepiscopiei Bu-
curestilor, eparhie din cadrul Mi-
tropoliei Munteniei si Dobrogei,
care este organizat si functionea-
za, din punct de vedere canonic si
administrativ, conform prevederi-
lor Statutului Bisericii Ortodoxe
Romane, sub conducerea Preafe-
ricitului Parinte Daniel.

Asa cum bine stiti, oricat de mult
am vrea, planurile nu pot deveni

............................

realitate fara resursele necesare.
Asadar, va invitam sa decideti

ca 2% din impozitul dumnea- :

voastra pe venit sa fie folosit

pentru cresterea si educatia co- :

piilor din Centrul de zi pentru
copii ,,Sf. Mucenita Sofia”.

Fara generarea unor costuri
suplimentare, si dumneavoastra
puteti contribui in mod direct la
ameliorarea calitatii vietii unui

tor mai bun.

CUM PUTETI FACE ACEST
LUCRU?

Directionand 2% din impozitul

datorat statului direct catre Cen- *
trul de zi pentru copii ,Sf. Muce- :

nita Sofia”. Nu va costa nimic si

poate reprezenta un ajutor impor-

tant pentru un copil. =

Adresa Centrului: str. Scaune nr.

2 -4, sector 3, Bucuresti
Email:  centruldezi_sf.sofia@
yahoo.com
Tel. +40314.380.290
Campanie sustinuta de:
www.mediereatehnicasiarta.ro
www.fmmm.ro
www.portalmediere.ro
www.medieretv.ro

AT 2 YEARS OLD, BELIEVE -
CHILDREN LAUGH, | GIVE

t 2 years since its founda-
A tion, the magazine Media-

tion Technique and Art is
celebrating. We want to return the
warmth we were surrounded with
and which helped us grow. The
responsability of commitment and
the support for the community are
the values which, starting today,
will be integrated in the present.

: THEREFORE WE START THE

astfel de copil si oferirea unui vii- :

FUND RAISING CAMPAIGN
BELIEVE- CHILDREN LAUGH, | GIVE.
The campaign aims to facilitate
the access to education and social
assistance for the children from
vulnerable families supported
by The Center for Children Saint
Sophia - an entity functioning
within the Social Philanthropical
and Missionary Sector - a com-
ponent of the Archiepiscopate of
Bucharest of the Metropolitan of
Muntenia and si Dobrogea, which
is organised and functional, cano-
nic and administrativ, according
to the Statute of the Romanian
Orthodoxe Church, under the
conduct of His Beatitude Daniel.
As you are aware, as much as
we want, the plans cannot beco-

.............................

me reality without the needed
resources.

We invite you to decide that
2% of your income tax to be
used for the raise and educati-
on of the children from the Cen-
ter for Children Saint Sophia.

Without any additional costs,
you can contribute directly to im-
prove the quality of a child’s life
and to his better future.

HOW CAN YOU DO THAT?

By directing 2% of the tax in-
come owed to the state directly
to the Center for Children Saint
Sophia. It is not costing you
anything additional and it can
represent an important help for a
child. Nu va costa nimic si poate
reprezenta un ajutor important
pentru un copil. u

Address of the Center: 2-4, Sca-
une Street, 3rd District, Bucharest

Email:  centruldezi_sf.sofia@
yahoo.com

Phone: +40314.380.290

Campaign supported by:

www.mediereatehnicasiarta.ro

www.fmmm.ro
www.portalmediere.ro
www.medieretv.ro
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TEHNICI DE MEDIERE -
DEPASIREA IMPASULUI

.................... Tevrennnn

rice mediator cu putina ex-
O perienta a trait momentul

in care, in plin proces de
mediere, lucrurile se blocheaza
brusc, negocierea partilor ajunge
in impas, conflictul devine mai
grav decat la inceput, iar el, ca
mediator, se afla in cea mai mare
pauza de inspiratie, are indoieli
despre ce trebuie sa spuna, sta
fata in fata cu partile aflate in
mediere si care asteapta de la el
un miracol, sau, mai grav, sunt pe
picior de plecare spunand “ stiam
eu ca imi pierd timpul cu medie-
reavoastra “!

Ce trebuie sa faca mediatorul in
aceasta situatie? Ce trebuie sa spu-
na mediatorul cand are indoieli
despre ceea ce trebuie sa spuna?

Ca si mediator in Bucuresti am
reusit sa beneficiez de suficient
de multe medieri care sa imi ofe-
re o experienta profesionala in
mediere suficient de diversificata
in functie de natura conflictului
aflat in mediere, dar mai ales de
personalitatea oamenilor impli-
cati in procesul de mediere. Poate
masculinitatea sau orgoliul profe-
sional poarta vina, dar, trebuie sa
marturisesc ca ma incadrez in acea
categorie numita acuzativ de for-
matorii mei “ Mediatorul de Acord

“ Adica acea categorie de mediatori
care daca are dificultati sa conduca
partile aflate in procesul de medie-
relaun acord simte ca treaba sa de
mediator este insuficienta.

Sunt si mediatori care au alta
perspectiva asupra medierii, dar
eu cred ca singurul instrument
pe care mediatorul il are este in-
trebarea ! Credeti ca intamplator
semnul intrebarii arata ca un car-
lig? Cu carligul intrebarii scoatem
pe masa medierii informatiile
necesare pentru a ajunge la acord.

Sa ne intoarcem la faza de im-
pas in mediere. Cand analizam
acest moment trebuie sa tinem
cont de anumite secrete foarte
necesare in mediere.

Aristotel spunea ca omul este
ghidat de doua mari coordonate:
RATIUNE si EMOTIE. Mediatorii
cu experienta stiu ca cel mai des
emotia este cea care mentine par-
tile in conflict. Foarte des in medi-
ere auzim afirmatii ca: m-a jignit,
x obiect are valoare sentimentala,
cum sa mai pot avea incredere
intr-un om care m-a pacalit, ma
doare sa stiu ca, ma indoiesc ca
se mai poate etc;

Asta inseamna ca mediatorul
trebuie sa fie atat de abil incat
sa adreseze intrebari menite sa
solicite ratiunea partilor aflate
in procesul de medire pana cand

aceasta ajunge sa fie mai puterni- :

ca decat emotia initiala.
Cum adresam intrebarea, cum
ne facem auziti? De foarte multe ori,

in mediere, avem impresia ca me- -
sajul nostru ajunge greu sau ajun- -

ge distorsionat la parti, iar asta ne
ingreuneaza pozitia de mediator.

Psihologia moderna ajuta me- :

dierea stabind trei mari categorii

cand vorbim despre forma de per- :
ceptie pe care oamenii o au: vizu- -

ali, auditivi si kinestezici.

Adica cei care sunt atenti la
ceea ce vad, cei care sunt atenti la
ceea ce aud si cei care sunt atenti
in special la ceea ce simt.

Daca marea mea problema ca
mediator ar fi ca te-ai plicitisit sa
citesti acest text despre impasul

in mediere, as considera ca plic- :

tiseala este o emotie si as incerca
o intrebare care sa iti motiveze
ratiunea de a continua sa citesti
textul pana la capat.

In functie de categoria de re-

ceptor in care te afli as intreba:

Vezi ca lucrurile incep sa cape- *

te o forma? Vrei sa vedem si cum
punem in practica aceasta teorie?

(pentru un vizual, valabil si la me- *

diere)

Ce spui despre cele auzite pana
acum? Vrei sa auzim cum suna
teoria aceasta pusa in practica?
(pentru un auditiv, valabil si la
mediere)

Simti ca informatiile de pana
acum sunt utile? Le-am putea
pune in practica intr-o forma pe
care sa o simti utila? (pentru un
kinestezic, valabil si la mediere)

Inainte de a ma referi concret la
faza de impas in mediere, as vrea
sa amintesc un amanunt extrem

de important: Odata cu autoriza- :

rea fiecare mediator uita definitiv
cuvantul NU ! Daca ne uitam cu
atentie, in textul pe care il citim,
acest cuvant este absent !

Tot aici as vrea sa amintesc in- :
trebarea: ce trebuie sa spuna me-

diatorul cand are indoieli despre
ceea ce trebuie sa spuna?

lar raspunsul meu ferm este:
NIMIC ! Decat sa spunem ceva
gresit mai bine lasam tacerea sa

domine medierea atat cat este ne-

voie. Tacerea aceea apasatoare in
faza de impas in mediere o simt si

partile la fel de tare ca si noi. Se-

cundele de tacere sunt un razboi
al nervilor in care cel mai slab va
ceda. Sunt convins ca mediatorii

isi doresc sa domine mai mult de-

cat sa fie dominati de parti. Veti fi
surprinsi sa descoperiti ca in faza
aceasta de cedare partile cedeaza
si pretentiile de foarte multe ori !

Buuun... Ca sa avem solutia ie- :

MEDIATION TECHNIQUES -
OVERCOMING A DEADLOCK

ny mediator with a little
A experience lived the mo-

ment when, in full process
of mediation, things suddenly
block, negotiations between par-
ties reach a deadlock, conflict
becomes worse than was at first,
and the mediator has the hig-
gest break of inspiration, has
doubts about what he wants to
say, stands face to face with the
parties in mediation who expect a
miracle from him, or, worse, are
on the go saying “I knew I was
going to waste my time with your
mediation!”

What should the mediator do
in this situation? What should the
mediator say when having doubts
about what to say?

As a mediator in Bucharest, I
managed to have enough media-
tion to give me a professional ex-
perience in mediation sufficiently
diversified, depending on the
nature of conflict but especially
on the personality of the people
involved in the mediation process.
You may blame it on my manli-
ness or professional pride, but I
must confess that I fall into that
category accusatively called by
my trainers “mediators of agree-
ment”, meaning that category
of mediators who, while finding
difficulties in leading parties in
mediation to an agreement, feels
that his work as a mediator is in-
sufficient.

There are also mediators who
have a different perspective on
mediation, but T think the only
tool a mediator has is ques-
tions: “Do you think the ques-
tioning mark looks like a hook by
chance?” We use the questioning
hook to put on the mediation ta-
ble the necessary information to
reach agreement.

Let's go back to deadlocks in
mediation phase. When analyz-
ing this point we have to take into
account certain very necessary se-
crets in mediation.

Aristotle said that man was
guided by two main elements:
reason and emotion. Experienced
mediators know that most times
emotion is what keeps the par-
ties in conflict. In mediation we
often hear statements such as: he
offended me, x object has a sen-
timental value, how can I trust a
man who tricked me, it hurts me
to know that, I doubt they still can
etc.

This means that a mediator
must be so clever as to address
questions requiring the reason of
parties in the mediation process,

until it gets to be more powerful
than the original emotion.

How do we ask questions, how
do we make ourselves heard? Very
often, in mediation, we think that
our message reaches parties very
hard or with distortions, and that
this hampers our position as me-
diators.

Modern psychology helps me-
diation, setting three main cat-
egories when talking about shape
of perception that people have:
visual, auditory and kinesthetic.

[ refer to those who are paying
attention to what they see, those
who are paying attention to what
they hear and those who are espe-
cially careful about what they feel.

If my biggest problem as a
mediator is you getting bored
with reading this text about the
deadlock in mediation, I believe
that boredom is an emotion and
I would ask a question to justify
your reason to continue reading
the text to the end.

Depending on the category of
receivers you are in, [ would ask:

Do you see things starting to
take a shape? Would you like to
see how we put this theory into
practice? (For a visual person,
also valid in mediation)

What do you say about those
heard so far? Do you want to hear
how this theory sounds into prac-
tice? (For an auditory person, also
valid in mediation)

Do you feel that the informa-
tion so far is useful? Could we put
it into practice in a form that you
feel useful? (For a kinesthetic per-
son, also valid in mediation)

Before I talk specifically about
deadlock in mediation phase, I
want to consider a very impor-
tant detail: once authorized, each
mediator completely forgets the
word NO! If we look carefully, in
the text we are reading, the word
is absent!

Here I would like to recall the
question: what should a mediator
say when has doubt about what
he needs to say?

And my answer is firm: NOTH-
ING! Rather than say something
wrong, better let silence domi-
nate mediation as long as needed.
This oppressive silence during
the deadlock phase is felt by par-
ties as much as is felt by us. Sec-
onds of silence is a war of nerves
where the weakest will give up. I
am convinced that mediators
want to dominate more rather
than being dominated by parties.
You will be surprised to discover
that in this phase of giving up,
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sirii din faza de impas in mediere
trebuie sa intelegem ce a generat
acest impas !

Am stabilit deja ca faza de im-
pas in mediere poate fi generata
de:

0. - In afara discutiei de pana
acum imi doresc sa amintim folo-
sirea corecta a tehncilor de medi-
ere clasice invatate in cursul de
baza. Asadar, un prim motiv pen-
tru care ne aflam in faza de impas
in mediere poate fi lipsa aplicarii
tehnicilor clasice de mediere, la
care se adauga:

1. Pastrarea discutiior in regis-
trul emotional.

2. Lipsa unei comunicari adec-
vate pentru categoria de receptor
in care sa afla partile.

3. Scoaterea in evidenta a par-
tilor negative de catre mediator
prin folosirea cuvantului NU, si
astfel amplificarea starii conflic-

tuale in mediere.(amanunt invat |

si in cursul de baza, dar negljat
de multi mediatori)

4. Un mediator prea vorbaret
care conduce gresit dialogul.

5. Prezenta mediatorului ! Am |

lasat intentionat acest punct 5 la
finalul discutiei noastre. Trebuie
sa intelegem ca partile prezente

la mediere au avut initial o re- §

latie care acum s-a denaturat in
conflict.
mideaza prin nivelul juridic al
discutie in mediere, alti mediatori
intimideaza prin nivelul foarte
oficial al dialogului in mediere.
Poate fara vina mediatorul este
prea tanar, prea varstnic, prea
barbat sau prea femeie pentru
ceea ce partile au nevoie la un
moment dat.

Am fost surprins sa constat ca,
aflandu-ma in faza de impas in
mediere, dupa o tacere apasatoa-
re de cateva zeci de secunde am
constatat ca bariera de comuni-
care pe care incercam sa o sparg
eram chiar eu! Dupa epuizarea
tehnicilor de baza in mediere, a

Mediatorii-avocati inti-

secretelor de experienta in medi- -
ere, dupa discutii separate, am in- *
cercat sa las partile cateva minute
singure. Le-am spus ca le voi lasa
singure cinci minute, m-am ridi-
cat si am iesit inchizand usa dupa
mine oferindu-le intimitatea de
care aveau nevoie. Dupa tot ce se
spusese, dupa descarcarea emo- :
tionala si negocierea rationala in
procesul de mediere, partile vo- :
iau sa isi spuna ultimele cuvinte
de despartire, sau de iertare, de
mustrare sau poate numai sa se :
priveasca in ochi inainte de sem- :
narea unui acord odata cu depa- :
sirea conflictului foarte apasator -
stins prin mediere.

As vrea sa privim acest text fara

pretentia de a acoperi toate tehni- :

cile de iesire din impas, fara pre- :

tentia de a se vrea un curs sau de

a invata pe cineva tehnici de medi- :
ere. Este numai o impartasire a ex- :

perientei personale de mediator
pusa pe hartie ca sa o pot intelege
mai bine, iar daca reuseste sa fie
utila cuiva este foarte bine. Sunt
de acord ca la cele scrise se pot
adauga multe alte idei minunate
al colegilor nostri la fel cum sunt
de acord ca sunt situatii in care
cele scrise pot fiineficiente. W

PETRU MUSTATEANU
Mediator

MEDIATOR VS AVOCAT, SAU, SUNT
AVOCATII MEDIATORI DE DREPT?

n cartea “ MEDIEREA - O per-

spectiva psihologica asupra

solutionarii conflictelor “ scrisa
de Freddie Strasser ( psihoterape-
ut) si Paul Randolph avocat ple-
dant (barrister), lansata in Bucu-
resti in anul 2012 gasim la pagina
59 urmatorul text :

“Medierea este pentru avocati
ce este sexul pentru pentru tineri:
toata lumea pare sa vorbeasca
despre ea, toata lumea pare sa fie
de acord ca este un lucru bun, dar
putini au avut o experienta reala

cu ea. ( lan Walker de la Russell

Jones&Walker, la Auditul CEDR pri-

vind Justitia Civila din aprilie 2000).

Din pacate citatul de mai sus
continua sa fie la fel de pertinent
ca atunci cand a fost folosit prima

data. Conceptiile gresite si intele-

gerea eronata a naturii si functiei
procesului de mediere continua
sa infloreasca printre avocati, dar

siin randul celor care nu sunt avo- -

cati. Insa medierea are relevanta
pentru oricine are ocazia sa se
confrunte cu un conflict nu numai

Ziuamedierii la Bacau

parties will often give up many of
their claims!

Well...To have the solution to a
deadlock phase in mediation, we
must understand what caused
this deadlock!

We have already established
that deadlock phase in mediation
can be generated by:

0. outside the discussion so
far, I want to consider the proper
use of traditional mediation tech-
niques learned in the basics. So
the first reason why we are in a
deadlock phase is given by the
failure to apply classical tech-
niques of mediation, plus:

1. keeping discussions in emo-
tional setting

2. lack of adequate communica-

| Decembrie 20

R e o

tion with the category of receivers

3. the mediator highlighting
the negative parts by using the
word NO, thus amplifying con-
flicting state in mediation. (this
is also being taught in the basics
training, but many mediators ne-
glect it)

4. a too chatty mediator leading
dialogue in a wrong direction.

5. presence of the mediator!
I deliberately left this point 5 in
the end of our discussion. We
must understand that the parties
to mediation were initially in-
volved in relationships which now

distorted into conflict. Lawyer-me-
diators intimidate by using legal
aspects in mediation discussions,
other mediators intimidate by us-
ing a very official dialogue in me-
diation. Probably without a blame,
a mediator is too young, too el-
derly, too male or too female for
what parties need at a given time.

[ was surprised to see, encoun-
tering the deadlock phase in me-
diation, after a harsh silence of a
few tens of seconds that the com-
munication barrier I was trying to
break was myself! After exhaust-
ing the basic techniques in me-
diation, the experience secrets in
mediation, after separate discus-
sions, I tried to leave the parties
a few minutes alone. I told them
that T would leave them alone for
five minutes, I got up and walked
out closing the door behind me,
giving them the privacy they need-
ed. After everything that had been
said, after emotional discharge
and rational negotiation in the
mediation process, the parties
wanted to say their last words of
breaking up, or forgiveness, or
perhaps only to look in the eye be-
fore signing an agreement once
overcoming the very oppressive
conflict through mediation.

I would like you to see this text
is not claiming to cover all the
techniques out of a deadlock, is
not pretending to be some kind
of a lecture or teach someone
mediation techniques. It is just
a sharing of personal experience
as a mediator put on paper so I
could better understand it and if
someone finds it useful, this is
very good. I agree that what has
been written can be added many
wonderful ideas by our peers, but
at the same I agree there are situ-
ations in which all the things writ-
ten above may be ineffective. M

PETRU MUSTATEANU
Mediator

MEDIATOR VS. LAWYER OR ARE
LAWYERS RIGHTFUL MEDIATORS?

n Mediation - A Psychological

Insight into Conflict Resolu-

tion, by Freddie Strasser (psy-
chotherapist) and Paul Randolph
(barrister), launched in Bucha-
restin 2012, we find the following
quotation:

“Mediation is to lawyers like sex
is to teenagers: everyone seems
to be talking about it; everyone
seems to agree it's a good thing;
but very few seem to have had any
real experience of it (lan Walker
of Russell Jones&Walker, at the

CEDR Civil Justice Audit, April
2000).

The above quotation, regretta-
bly, continues to be as pertinent
as it was when first used. Miscon-
ceptions and misunderstandings
about the nature and function of
the mediation process continue
to flourish - among lawyers as
well as non-lawyers. But media-
tion has relevance to everybody
who has occasion to deal with
conflict, not just lawyers. It is
both surprising and at the same
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avocatii. Este surprinzator si in

acelasi timp dezamagitor cum ata-
tia oameni implicati intr-un con-

flict stiu atat de putin despre atat
de mult. Sunt inca multi avocati
care cred ca medierea este o forma
de arbitraj. Oamenii obisnuiti care

au auzit cuvantul cred ca medie-

rea este un pic mai mult decat un
mod sofisticat de negociere. Multi

considera ca mediatorul va jude-

ca, cumva problemele celor aflati
in disputa. Altii o percep ca pe un
simplu exercitiu de a “ajunge la
un compromis” Dar in realitate nu
este nici una dintre variante.

Medierea este o forma de so-

lutionare alternativa a disputelor
(ADR) in care o a treia parte neutra
intervine pentru a facilia si a ajuta
partile in conflict sa ajunga la un

acord reciproc satisfacator . Medi-

atorul nu este nici judecator, nici
arbitru; el nu este o persoana care

da o sentinta, nici cineva care im-
pune o solutie sau un acord par-
tilor . In schimb, mediatorul acti-

neaza pur si simplu ca o moasa,
asistand la eforturile de nastere
a unui acord. Mediatorul va ajuta,
incercand sa identifice obiectivele

si telurile comune deschizand li-

niile de comunicare si dezvoltand

propuneri reciproc acceptate pen-

tru a ajunge la un acord. In acest

fel, mediatorul poate misca cu de-

licatete partile de la preocuparea

GUVERNUL ROMANIEI

ORDONANTA

............................

privind drepturile si obligatiile,
impingandu-le catre o explorare
a nevoilor si intereselor - tranzitia
de la o porzitie de conflict catre o

pozitie in care pot forma o “ alian- :

ta care functioneaza”.
Caracteristica esentiala a medierii

a fost descrisa astfel (Riskin 1994):
Calitatea centrala a medierii sta

in capacitatea acesteia de a reori-
: judge the issues between those
in dispute. Others perceive it sim-

enta partile una catre cealalta, nu

prin impunerea de reguli, ci ajutan- :

du-le sa obtina o perceptie noua si

reciproca asupra relatiei dintre ele, :
o perceptie care va redirectiona ati- :

tudinile lor una catre cealalta.
Tot pe acest subiect deputatul
Alina Gorghiu spune ca:

mentare de specialitate pentru
a intra in corpul mediatorilor si

nu pot fi mediatori de drept. Vor-

bim in mod cert de doua profesii
distincte, chiar daca numitorul

comun este reprezentat de soluti- :

onarea conflictelor. Necesarul de

calitati al unui mediator este dife-

rit de cel detinut de un avocat sau

al unui absolvent de studii juridi- :
ce - este nevoie de aptitudini foar- -
te bune de comunicare, negociere, :
sociologie, retorica, :

psihologie,
relatii publice si un minimum de
cunostinte juridice.” [

PETRU MUSTATEANU :
Mediator

DE URGENTA

............................

PENTRU MODIFICAREA S| COMPLETAREA LEGII NR.
192/2006 PRIVIND MEDIEREA S| ORGANIZAREA PROFESIEI
DE MEDIATOR, PRECUM S| PENTRU MODIFICAREA ART. I
DIN LEGEA NR.115/2012 PENTRU MODIFICAREA S| COMPLE-
TAREA LEGII NR. 192/2006 PRIVIND MEDIEREA S| ORGANI-
ZAREA PROFESIEI DE MEDIATOR

Art. T - Legea nr. 192/2006
privind medierea si organizarea
profesiei de mediator,
publicatd tn Monito-
rul Oficial al Romaniei,
Partea 1, nr. 441 din
22 mai 2006, cu modi-
ficarile si completarile
ulterioare, se modifi-
cad si se completeaza
dupa cum urmeaz:

1. Alineatului (1)
al art. 2 se modifica
si vor avea urmato- |
rul cuprins:

HJArt.2 - (1) Daci
legea nu prevede al-
tfel, partile, persoane f
fizice sau persoane
juridice, sunt obligate
sd participe la sedinta
de informare privind
avantajele medierii, inclusiv, dacd
este cazul, dupa declansarea unui

proces in fata instantelor compe-

tente, in vederea solutiondrii pe

aceastd cale a conflictelor in ma- :

.. avo- .
catii au nevoie de cursuri supli- -

time disappointing that so many
people involved in conflict can
know so little about so much.

Many lawyers still believe me-

diation is a form of arbitration.
General public who have heard of
the word think mediation is little
more than a sophisticated mode
of negotiation. Many believe that
the mediator will in some way

ply as an exercise in compromise
reaching. But it is really none of
these.

Mediation is a form of alter-

native dispute resolution (ADR)
whereby a third party neutral
intervenes to facilitate and assist
the disputing parties in reaching
a mutually acceptable settlement.
The mediator is neither a judge,
nor an arbitrator; he or she is not
an adjudicator, nor someone who

imposes a resolution or a settle-

ment upon the parties. Instead,
the mediator acts simply as a
midwife assisting in the labor and

birth of a settlement. The media-

tor will help by seeking to identify
common aims and objectives, by

reopening lines of communica-

tion and by developing mutually

acceptable proposals for settle-

ment. In this way, the mediator
can gently move the parties away
from a preoccupation with their

GOVERNMENT OF ROMANIA

rights and liabilities and nudge
them towards an exploration of
their needs and interests - the
transition from a position of con-
flict to a position where they can
form a “working alliance”. The
essential characteristic of media-
tion has been described in this
way (Riskin 1994):

“The essential quality of media-
tion lies in its capacity to re-orien-
tate the parties toward each other,
not by imposing rules on them,
but by helping them to achieve
a new and shared perception of
their relationship, a perception
that will redirect their attitude
towards one another*.

Also talking on this topic, depu-
ty Alina Gorghiu said that: “...law-
yers need additional specialized
training to enter the assembly of
mediators and cannot be rightful
mediators. We surely speak about
two different professions, even if
the common element is the reso-
lution of conflicts. The necessary
qualities of a mediator differ from
those held by a lawyer or gradu-
ate of law school - there is need
for very good skills in commu-
nication, psychology, sociology,
rhetoric, public relations and a
minimum of legal knowledge*.

PETRU MUSTATEANU
Mediator

EMERGENCY ORDINANCE

.............................

.............................

: AMENDING AND SUPPLEMENTING LAW 192/2006 ON

MEDIATION AND THE MEDIATOR PROFESSION AND AMEND-
ING ART. Il OF LAW 115/2012 AMENDING AND SUPPLEMENT-
ING LAW NO. 192/2006 ON MEDIATION AND THE MEDIATOR

PROFESSION
Article I - Law 192/2006 on

mediation and the mediator pro-

fession, published in the Official

'. Ziua medierii la Bacau | Decembrie 2012

terie civild, de familie, In materie
penald, precum si Tn alte materii,
in conditiile prevazute de lege.

Gazette of Romania, Part I, no.

* 441 of May 22, 2006, as amended

and supplemented, is amended

and supplemented as follows:

Paragraph (1) of Art. 2 is
amended to read as follows:

“Article 2 - (1) If the
law does not provide
otherwise,  parties,
natural or legal per-
sons, are required to
attend an information
meeting on the advan-
tages of mediation,
including, if neces-
sary, after the onset of
a trial before courts,
in view to resolve by
| this means civil, fam-

4 ily, criminal and other
matters, as provided
by law.

(1') Evidence of
participation in the
information meeting
on the advantages of
mediation is done by an infor-
mation certificate issued by the
mediator that performed it. If one
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(1') Dovada participarii la se- fuza sa participe impreuna cu

dinta de informare privind avan- faptuitorul, sedinta de infor- :

tajele medierii se face printr-un mare se desfagsoara separat.

certificat de informare eliberat
de mediatorul care a realizat in-
formarea. Dacd una dintre pérti
refuzd in scris participarea la
sedinta de informare, nu rdspun-
de invitatiei prevazute la art. 43
alin (1) ori nu se prezinta la data
fixata pentru sedinta de informa-
re, se intocmeste un proces-ver-
bal, care se depune la dosarul
instantei.

(1?) Instanta va respinge cere-
rea de chemare Tn judecata ca in-
admisibild in caz de neindeplinire
de catre reclamant a obligatiei de
a participa la sedinta de infor-
mare privind medierea, anterior
introducerii cererii de chemare n
judecatd, sau dupa declansarea
procesului pana la termenul dat
de instanta in acest scop, pentru
litigiile in materiile previzute de
art.60' lit. a) - f).

2. Alineatul (2) al art.59 se
modifica si va avea urmaitorul
cuprins:

»(2) Partile acordului de me-
diere se pot infitisa la instanta
judecatoreascd pentru a cere,
indeplinind procedurile lega-
le, sd se dea o hotdrdre care sd
consfinteascd intelegerea lor.
Competenta apartine fie judecd-
toriei in a cdrei circumscriptie isi
are domiciliul sau resedinta ori,
dupd caz, sediul oricare dintre
parti, fie judecatoriei in a carei
circumscriptie se afla locul unde
a fost Tncheiat acordul de medi-
ere. Hotdrarea prin care instanta
incuviinteazd intelegerea parti-
lor se da in camera de consiliu si
constituie titlu executoriu in con-
ditiile legii. Dispozitiile art.438
- 441 din Codul de proceduri
civila se aplici in mod cores-
punzator.”

3. Alineatul (1) literele f) si g)
ale articolului 60! se modifica
si vor avea urmétorul cuprins:

,») in litigiile civile a cdror valoa-
re este sub 50.000 lei, cu exceptia
litigiilor in care s-a pronuntat o
hotarare executorie de deschi-
dere a procedurii de insolventd,
a actiunilor referitoare la Regis-
trul Comertului si a cazurilor
in care partile aleg sa recurga
laprocedura previzuta la art.
1013-1024 sau la cea previzuti
la art. 1025-1032 din Codul de
proceduri civila.

g) in cazul infractiunilor pentru
care retragerea plangerii prea-
labile sau impacarea partilor n-
laturd raspunderea penald, dupa
formularea plangerii, daca fap-
tuitorul este cunoscut sau a fost
identificat, iar victima 1si exprima
consim{dmantul de a participa la
sedinta de informare impreund
cu faptuitorul; daca vietima re-

4. Alineatul (2) al articolului
60" se abroga.
5. Dupd art. 60' se include un

articol nou, art. 602, cu urméto- :

rul continut:

JArt. 60? - (1) Procedura de in-
formare, incluzand si formalitati-

le pentru convocarea partilor, nu

poate depdsi 15 zile calendaristi-

ce. Prevederile art.2532 pct.7 din
Codul civil sunt aplicabile tn mod
corespunzator.

(2) Acceptarea participarii sau

participarea la sedinta de infor-
mare nu constituie o recunoaste- :

re a dreptului ce ar face obiectul
litigiului si nu intrerupe cursul
prescriptiei.”

6. Alineatul (1) al
art. 63 se modifica si
va avea urmitorul cu-
prins:

(1) In cazul in care
litigiul a fost solutio-
nat pe calea medierii,
instanta va pronunta,
la cererea partilor, cu
respectarea conditiilor
legale, o hotarére, dis-
pozitiile art.438-441
din Codul de proce-
duri civild fiind apli-
cabile in mod cores-
punzitor.

Art. II - Termenul
previzut la art. I din
Legea nr.115/2012
pentru modificarea si
completarea Legii nr.
192/2006 privind me- 5
dierea si organizarea [
profesiei de mediator,
publicatd in Monitorul
Oficial al Romaniei,
Partea I, nr. 462 din 9 |
fulie 2012, cu modifi-
cdrile si completdrile J
ulterioare, referitor
la intrarea in vigoare _
a dispozitiilor art. [
60" din Legea nr. F
192/2006  privind §4
medierea si  orga-
nizarea profesiei de
mediator, cu modifica-
rile si completarile ulte-
rioare, se prorogd pana
la data de 1 februarie
2013.”

Art. Il - Dispozi-
tiile prezentei or-
donante de urgenta re-
feritoare la sanctiunea
inadmisibilitatii cererii
de chemare in judecatd
se aplicA numai pro-
ceselor incepute dupd
intrarea acesteia in vi-
goare. |
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PRIM MINISTRU
Vietor Viorel PONTA

of the parties refuses in writing
to participate in the information
meeting, does not respond to the
invitation referred to in art. 43
paragraph (1) or is not present
at the date of the meeting, a min-
utes report will be drafted and
added to the court file.

(1?) The court shall reject the
request for summons as inadmis-
sible for failure by the applicant
to meet the obligation to attend
the information meeting on me-

shall be amended as follows:

“f) in civil disputes whose value
is less than 50,000 lei, excluding
litigations where an enforceable
judgment opening insolvency
proceedings was ruled, actions
relating to the Trade Register and
cases in which the parties choose
to use the procedure stipulated
by art. 1013-1024 or that provid-
ed in art. 1025-1032 of the Civil
Procedure Code.

g) offenses for which with-

diation, prior to the request for drawal of prior complaint or
summons, or after the beginning reconciliation of parties remove
of the trial, within the deadline criminal liability, after formulat-
given by the court for that pur- ing the complaint, if the perpe-
pose, for litigations in matters trator is known or has been iden-

&3l :1.1008 _
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office@ librarigemineseuro.”

under art.60! point. a) - f)

2. Paragraph (2) in art.59 is
amended  to
read as fol-
lows:

“2) The
parties to the
mediation
agreement
can  appear
before court,
fulfilling the
legal pro-
ceedings, to
ask the court
give a rule to
legalize their
agreement.
Jurisdiction
lies with the
court where
any of the par-
ties domiciles
or resides, or,
depending
on the -case,

court which
has jurisdic-
tion over the
place  where
mediation
agreement
was  signed.
The decision
by which the
court con-
sents the
agreement of
the  parties
is given in
closed session
and is enforce-
able by law.
Provisions of
art.438 - 441
of the Civil
Procedure
Code will ap-
ply  accord-

W

rariseminescu.ro

tified and the victim consents to
participate in the information
meeting with the perpetrator; if
the victim refuses to participate
together with the perpetrator,
the information meeting is con-
ducted separately

4. Paragraph (2) of article 60" is
repealed.

5. Following art. 60" a new ar-
ticle is inserted, art. 60%, which
reads:

“Art 60> - (1) Information pro-
cedure, including formalities for
convening the parties, cannot ex-
ceed 15 calendar days. Art.2532
provisions point 7 of the Civil
Code shall apply accordingly.

(2) Acceptance of participation
or participation in the informa-
tion meeting does not constitute
recognition of the right which
would be the object of litigation
and would not interrupt the limi-
tation period”

6. Paragraph (1) of art. 63 is

the premises amended to read as follows:
of any party, (1) If the matter has been re-
or with the solved through mediation, the

court will rule, at the request of
the parties, in compliance with
the law, a decision, the provisions
of art.438-441 in the Civil Proce-
dure Code applying accordingly

Art. I - deadline stipulated in
art. Il of Law 115/2012 amending
and supplementing Law 192/2006
on mediation and organization of
the mediator profession, pub-
lished in the Official Gazette of
Romania, Part, no. 462 of July 9,
2012, with subsequent amend-
ments and completions, referring
to the entry into force of provi-
sions by art. 60! of Law 192/2006
on mediation and organization of
the mediator profession, is de-
layed until February 1, 2013.”

Art. TIT - Provisions of present
emergency ordinance referring to
the sanction of request for sum-
mons being inadmissible is ap-

A2 1"51433_ b_3 2 ingly. plied only to trials started after it

e aoema e v s v e e 3. Para- comes in force. [ |
: ; graph (1) let-

ters f) and g) PRIME MINISTER

of Article 60! Victor Viorel PONTA
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ZIUA MEDIERII LA BACAU

ambatd 15 decembrie 2012,
S incepand cu orele 11.30, la
Teatrul Municipal Bacovia din
Baciu, s-a desfisurat cea de-a doua
editie a evenimentului “Ziua Medi-
erii la Bacau”, organizat de Centrul
de Mediere Bacéu si Colegiul de Me-
diatori ai Judetului Bacau, in partene-
riat cu Institutia Prefectului-judetul
Baciu si Teatrul Municipal Bacovia.
Actiunea a fost destinata, In
principal, publicului larg, in scopul
promovarii unei activitdti de utilitate
publici, in conformitate cu cerintele
Directivei 2008/52/CE a Parlamen-
tului Buropean si a Consiliului, pri-
vind anumite aspecte ale medierii
in materie civild si comercial. Eve-
nimentul a fost moderat de doamna
Gabriela Ichim, avocat-mediator,
presedinte al Centrului de Mediere
Bacau si vicepresedinte al Uniunii
Centrelor de Mediere din Roméania
si s-a bucurat de prezenta multor ba-
cduani, multiplicatori de informatie
europeand, consilieri scolari, elevi,
studenti, profesori, reprezentanti
ai instantelor de judecatd, notari pu-
blici, avocati, consilieri juridici, pre-
oti, precum si mediatori din judetul
Bacdu si din alte judete.

Au fost de asemenea prezenti
avocat-mediator Mugur Bogdan
Mitroi, membru in Consiliul de
Mediere, avocatmediator Marina
loana Alexandru, presedinte Asocia-
tia ,,Centrul de Mediere Baia Mare”,
mediator Madalina Calcan, redactor
sef al revistei de specialiate ,,Medi-
erea Tehnicd si Artd”, avocat-medi-
ator Valentin Trifescu, presedintele
Asocatiei ,,Centrul de Mediere Piatra

Neam{”, mediator Robert lonut Chi- judecatoresti, medierea reprezen- :
tAnd o abordare personald, individu-

riac, presedinte al Asociatiei ,,Cen-
trul Regional de Mediere Bacéu”.

Programul a cuprins aspecte con-
crete privind procedura si avantaje-
le medierii, ca metoda alternativd
de solutionare a conflictelor pe cale
amiabild, conform dispozitiilor Legii
115/2012, prezentate intr-o forma
comprehensibila  pentru  publicul
larg. Pe langa informatiile teoretice,
bacduanii au avut ocazia si cunoas-
cd procedura medierii si prin inter-
mediul unei demonstratii, a unei
medieri simulate.

Chiar dacd vremea rea a ridicat
probleme initjatorilor acestei acti-
uni, ei au reusit sd se reorienteze si
sd duca la bun sfarsit ceea ce si-au
propus, cu atit mai mult cu catin 12
decembrie 2012 a fost aprobatd in
regim de urgentd, modificarea Legii
115/2012.

Modificarea a adus clarificiri
asupra modului de desfisurare a
activitdti de informare a publicului
despre procedura medierii , printre
care si sanctiunea inadmisibilitétii
actiunii dacd aceastd procedurd nu
este urmata.

Prezentd la eveniment, Carmen

Cioltan, directorul Cancelariei Pre- :

fectului, a salutat prezenta la Bacau

a specialistilor din Romania, repre-
zentanti ai Consiliului de Mediere, -

precizand  sustinerea prefectului
Claudiu-Octavian ~ Serban pentru

promovarea medierii ca demers me- *
nit s dezamorsese conflicte si sd re- :
stabileasca echilibrul atat in plan so- -
cio-economic, politic si administrativ, *

catsiin plan personal, el insusi fiind

un adept al acestei metode n intal-

nirile de discutii pe care le are cu
patronatele si sindicatele in cadrul
conflictelor de muncd, Institutia
Prefectului avind rolul de liant intre
institufii pe diferite nivele si cetdteni.

De asemenea, directorul Cancela- :
riei Prefectului a subliniat ca medi- :
atorii sunt promotori ai schimbarii, :
in primul rand a mentalitatii si, im- -
plicit, a ntregii personalitati; a evi- :

dentiat importanta medierii pentru
comunitate, In situatiile conflictuale
chiar si dintre vecini, dintre asociatii
si locatari sau proprietari, pentru

toti actorii din plan social care fm- :

part limitele unei comunitati si sunt

interesati de protejarea acesteia.
Domnul Mugur Mitroi a prezentat

cartea ,, MEDIEREA, o perspectiva

psihologici asupra solutiondrii con-

flictelor”, scrisa de Freddie Strasser
si Paul Randolph, parteneri ai Scolii
de formare in mediere Mugur Mitro.

In prezentarea sa privind istoricul

acestei metode alternative de solutio-
nare a conflictelor, a evidentiat statu- -
tul de sine stititor al medierii, a sub- :

liniat i procedura medierii diferd
foarte mult de procedura instanelor

alasi chiar psihologicd a unui conflict
prin CUVANT. Potrivit specialistului
Mugur Bogdan Mitroi, mediatorul
trebuie sé fie coerent in transmiterea

mesajelor si abordarea acestuia tre-

buie sé fie una profesionala.
Doamna Marina Ioana Alexandru

avorbit despre mediere din perspec- *
tiva principiilor de confidentialitate, :
impartialitate, nediscriminare, inde-

pendentd, evidentiind ci mediatorul
este cel care trebuie sd construiasca
increderea pe care partile o capatd
in procedura medierii, este cel care
trebuie permanent sd se autoeduce
si reeduce, avind, ca om, propriile
sale conflicte, fiind, insé, obligat si
péstreze neutralitatea fatd de parti

si sd le faciliteze acestora identifica-

rea si alegerea libera a solutiei care
sd 1i avantajeze. Medierea scoate la

weald conflictul din spatele conflic-
tului prin comunicare si, prin me- -

diere, nu castigd unul in defavoarea
celuilalt, ci toatd lumea castigd prin

satisfacerea intereselor, prin reface-

rea canalului de comunicare, prin

restabilirea increderii, responsabili-

MEDIATION DAY IN BACAU

aturday, December 15, 2012,
Sstarting 11:30 am, the Ba-

covia Municipal Theatre in
Baciu hosted the second year
of “Mediation Day in Bacau”,
an event organized by the Bacau
Mediation Center and the College
of Mediators in Bacau County, in
partnership with the Prefecture
of Bacau County and Bacovia Mu-
nicipal Theatre.

The action was dedicated main-
ly to general public to promote
public activities in accordance
with the requirements of Direc-
tive 2008/52/EC of the European
Parliament and Council on certain
aspects referring to mediation in
civil and commercial matters.
The event was hosted by Ms. Ga-
briela Ichim, lawyer, mediator,
Chairwoman of the Bacau Media-
tion Center and Vice President of
the Union of Mediation Centers
in Romania and was attended
by numerous Bacdu inhabitants,
multipliers of European informa-
tion, school counselors, students,
teachers,  representatives  of
courts, public notaries, lawyers,
legal advisers, priests and media-
tors in Bacau and other counties.

There also came Mugur Bog-
dan  Mitroi, lawyer-mediator,
member in the Mediation Council,
lawyer-mediator Marina loana Al-
exandru, Chairwoman of the Baia
Mare Mediation Center Associa-
tion, mediator Madalina Calcan,
editor-in-chief with the special-
ized magazine Mediation Tech-
nique and Art, lawyer-mediator
Valentin Trifescu, Chairman of
the Piatra Neam{ Mediation Cent-
er Association, mediator Robert
lonut Chiriac, Chairman of the
Bacéu Regional Mediation Center.

The program included specific
aspects of mediation and its ben-
efits as an alternative method for
resolving conflicts amicably in ac-
cordance with Law 115/2012, pre-
sented in a comprehensible form
to the public. Besides theoretical
information, Bacdu inhabitants
had the opportunity to learn
about the procedure of mediation
through a demonstration, namely
a mock mediation.

Although bad weather has
caused some problems to the
initiators of this action, they man-
aged to carry out what they had
initially intended, especially that
an emergency ordinance amend-
ing Law 115/2012 was approved
on December 12, 2012.

The amendment brought clari-
fications on how to conduct public
information on mediation, includ-
ing case inadmissibility sanction
if this procedure is not followed.

Attending the event, Carmen
Cioltan, Director of Prefecture
Chancellery, welcomed the pres-
ence of Romanian experts to
Bacdu, representatives of the
Mediation Council, highlighting
the support of Prefect Claudiu-Oc-
tavian Serban in promoting me-
diation as an approach designed
to ease a conflict and restore
balance both at socio-economic,
political and administrative, as
well as personal level, himself be-
ing a supporter of this method in
discussion meetings he has with
employers and trade unions in la-
bor conflicts, the Prefecture hold-
ing the role of a bridge between
different institutions and citizens.

Also, the Director of Prefect
Chancellery stressed that media-
tors are promoters of change, first
of mentality and implicitly of the
whole personality; and highlighted
the importance of mediation in-
side a community, in conflict situa-
tions even between neighbors, be-
tween associations and tenants or
owners, for all social actors shar-
ing the limits of a community and
being interested in protecting it.

Mr. Mugur Mitroi introduced
the book ,Mediation, A Psycho-
logical Insight Into Conflict Reso-
lution”, written by Freddie Strass-
er and Paul Randolph, partners
of Scoala de formare in mediere
Mugur Mitrot.

While presenting the history
of this alternative dispute reso-
lution, he stressed out the in-
dependent status of mediation,
emphasizing that it differs greatly
from court proceedings, media-
tion representing a personal, in-
dividual and even psychological
approach to a conflict through
words. According to specialist
Mugur Bogdan Mitroi, a mediator
should be consistent in sending
out messages and have a profes-
sional approach.

Ms. Marina Ioana Alexandru
spoke about mediation in terms
of its main principles: confiden-
tiality, impartiality, non-discrimi-
nation, independence, underlin-
ing that the mediator is the one
to build confidence that parties
have in mediation, the one who
permanently needs to educate
and re-educate. Considering the
mediator is too a person, he has
his own conflicts, but he is re-
quired to maintain neutrality to
the parties and facilitate them the
identification of a freely chosen
solution, to their advantage. Me-
diation reveals the conflict behind
conflict through communication
and thanks to mediation, there is
no win of one party over the other,
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tatii si respectului, ca urmare a asu- dansuri populare, dansuri sportive,

mérii libere a solutiei identificate. ~ al cdror autori au fost; interpreta de
Domnul Ghigea Vasile, decanul muzica folk Doinita Boand, solista
Colegiului de Mediatori al judetului Karina Luncanu, Grupul folcloric

Baciu, a subliniat categoriile de liti- ,,Floare de Cucuieti” coordonat de in-

gii In care poate fi aplicatd cu succes — structor Cernat Irinel, Ansamblul de

medierea, incepand de la cele civile dansuri populare ,,Ca la noi” coor- :
si Incheind cu infractiunile din Co- donat de instructor Dragan Petricd, -

dul penal. sportivi de performantd ai Clubului

Doamna Gabriela Ichim a eviden- de dans sportiv ,,Fiesta 2000” coor-

tiat caracterul profund uman al aces- donati de profesorii Liliana Samoild
tei metode de solutionare a conlicte- si Cristi Sava.

lor, motiv pentru care “Ziua Medierii
la Bacdu” a fost organizatd in preaj- tori doud asociatii profesionale din

on the contrary everyone wins by with their carols, folk music and
satisfying interests, by restoring dances, dance sport, played by:
communication channel, confi- folk singer Doinita Boang, inter-
dence, responsibility and respect pret Karina Luncanu, folk group

Acfiunea a reunit ca organiza- .

ma sfintelor sdrbatori de Craciun
care ne indeamna la comunicare si
empatie, la tolerantd si fraternitate,
la pace si armonie interioard, la in-
telepciune si iertare i, mai ales, la
iubire. Toate acestea sunt, de fapt,

Baciu si a demonstrat astfel cat de
remarcabile pot fi rezultatele atunci
cand se munceste in echipa pentru
realizarea unui scop comun. Bunele

intentii si daruirea concretd a orga- -

nizatorilor, au fost suficiente pentru

due to freely identified solution.
Mr. Ghigea Vasile, dean with
the College of Mediators in Bacdu
County, highlighted the categories
of disputes where mediation can
be successfully applied, starting
from civil matters and ending with
offenses in the Criminal Code.
Mrs. Gabriela Ichim showed
the profoundly human character
of this method of conflict resolu-

,.Floare de Cucuieti” coordinated
by instructor Cernat Irinel, folk
dances ensemble ,,Ca la noi” co-
ordinated by instructor Drdgan
Petricd, valuable sport dancers of
club ,,Fiesta 2000” coordinated
by professors Liliana Samoild and
Cristi Sava.

The organizers of the event
were two professional associa-
tions in Bacdu, which proved how

tion, which is why “Mediation Day remarkable the results are when
in Bacau” was organized around teamwork aims at a shared goal.
the holy Christmas day, inviting Good intensions and true dedica-
us to communication and empa- tion from organizers were suffi-
thy, tolerance and brotherhood, cient for an excellent cooperation
peace and inner harmony, wis- between the mediators of these

valori pe care medierea isi clideste o excelentd cooperare intre mediato-

esenta sa fundamentald, avand ca

scop final imbundtatirea calitatii vie-
tii omului modern. De aceea, aceas-
ta actiune a fost cum nu se poate mai
potrivitd pentru aceastd perioadd a
anului, pentru cd reprezintd, de fapt,
0 ,,invitatie la renastere”.

Expunerile au fost incununate de
o demonstratie de mediere simula-
ta intr-un caz de divort, menitd si
contureze ideea cd medierea este
o alternativd de solutionare a mul-
tiplelor conflicte din viata noastrd
, alternativd care ne ajutd, in plus,
sd evoludm ca persoane, ca societa-
te. Pentru “realizarea acordului de
mediere” si-au dat concursul medi-
atorii; Daniela Ciofu, Adrian Negrii,
Cristina Botezatu, Doina Boand si
Robert Ionuf Chiriac.

Programul s-a fncheiat intr-o
atmosfera de sarbatoare creatd de
tineri artisti din judetul Bacdu, care
au incéntat auditoriul cu un excepti-
onal program de colinde, muzic si

rii asociatiilor .

Din aceastd perspectiva se im-

pune si adresdm multumiri tuturor

mediatorilor ce si-au adus contribu- :

tiain mod deosebit la reusita acestui

eveniment anual , respectiv ; Dom- :

nului director al Teatrului Municipal
Bacovia, Adrian Gazdaru , mediator

ing.dipl.Rusu Mircea , mediator . ju-

rist Adrian Mihail Negrii, med.jurist
Cristina Botezatu, mediator .jurist

Daniela Ciofu, avocat mediator Doi-

nita Boana ,avocat mediator Diana
Achim, mediator Ichim George,etc.
Multumiri aducem de asemenea

si Dlui Robert Tonut Chiriac prese-

dintele Asociatiei ,,Centru Regional

de mediere Bacau , precum si cole- :
gilor mediatori din aceastd asociatie,

care au sustinut organizarea acestui
eveniment. u

GABRIEIA ICHIM
CARMEN CIOLIAN
Mediatori

dom and forgiveness and, above

two associations.

| Ziua medierii la Baciu | Decembrie 2012

all, love. All this is, in fact, the
essence values of mediation, with
the ultimate goal to improve the
quality of life of modern man.
Therefore, this action could not
have been more appropriate for
this time of year, because it is, in
fact, a call for revival.

Speeches were followed by a
mock mediation in a divorce case,
intended to outline the idea that
mediation is an alternative to
solve multiple conflicts in our lives,
helping us to evolve as individuals,
as a society. To “achieve the me-
diation agreement”, the following
mediators brought their contribu-
tion: Daniela Ciofu, Adrian Negrii,
Cristina Botezatu, Doina Boana
and Robert Ionut Chiriac.

The event ended in a celebra-
tion ambiance, created by young
artists in Bacdu county, who
gave the audience a great time

Therefore, we need to thank
all mediators who brought their
contribution to the success of this
annual event, namely: the direc-
tor of Bacovia Municipal Theatre,
Adrian Gazdar, mediator engineer
diplomat Rusu Mircea, mediator,
jurist Adrian Mihail Negrii, medi-
ator and jurist Cristina Botezatu,
mediator and jurist Daniela Ciofu,
Doinita Boand, mediator lawyer
Diana Achim, mediator Ichim
George, etc.

We would also like to thank
Mr. Robert Ionut Chiriac, the
president of the Bacau Regional
Mediation Center Association, as
well as peer mediators within this
association, who supported the
organization of the event. ]

GABRIEIA ICHIM
CARMEN CIOLIAN
Mediators
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MEDIEREA, RASPUNSUL SOCIALULUI
LA INEFICIENTA SI INERTIA
SISTEMULUI MACRO

CONCEPT/INSTITUTIE

Conceptul de ADR reprezinta
raspunsul pietii la monopolul
asigurat de instanta de judecata
in solutionarea disputelor. Socie-
tatea prin instrumentele de auto-
reglare incearca sa-si optimizeze
fluxul informational aplicand la
nivel macro principiul din fizica al
vaselor comunicante. Trebuie pri-
vit dintr-o alta perspectiva siste-
mul ,dispute” relationat la siste-
mul social. Astfel disputele se pot
considera produse care la acest
moment sunt ,comercializate” de
un singur ,gestionar” si anume
instanta de judecata. Plecand de
la premiza ca instanta de judeca-
ta reprezinta singurul instrument
de gestionare al disputelor, iar
conflictele reprezinta un produs
care constituie piata, putem con-
cluziona ca avem o politica mono-
polista bazata pe un singur ,van-
zator” - instanta de judecata si
foarte multe ,produse” cu preturi
diferite - conflictul. Politica mono-
polista atrage toate dezavantajele
care la acest moment se traduc in
realitatile sociale si anume nein-
credere, suspiciuni, calitate sca-
zuta, lipsa de eficienta. Cat timp
piata conflictelor este gestionata
pe aceste coordonate tensiunile
sociale vor pastra dimensiunile
cunoscute. ADR s-a nascut ca ra-
spuns la politica monopolista si
constituie ,concurenta” la singu-
rul manager si anume instanta de
judecata. Sunt evidente avanta-
jele pietii concurentiale, o prima
consecinta fiind ieftinirea produ-
sului urmata de o crestere a cali-
tatii acestuia, beneficiarul direct,
societatea, scapand de tensiunile
sociale. Daca gestionatorul unic
se dovedeste inertial prin caracte-
rul sau fundamental arhaic carac-
terizat de un formalism excesiv,
ADR reprezinta raspunsul optim
caracterizat de flexibilitate maxi-
ma si adaptabilitate optima, me-
canismele interne de autoreglare
fiind exclusiv neomoderniste,
caracterizate de dinamica si em-
patie fiind guvernate de principii
private.

Putem compara piata conflic-
telor cu piata economica iar cele
doua institutii pot fi asimilate ma-
rilor companii in cazul instantei
de judecata si micilor companii in
cazul metodelor ADR.

Economia este sustinuta de
companiile mici in proportie de
90%, acestea fiind caracterizate
de eficienta prin adaptare, restul
de 10% fiind asigurate de compa-

niile mari lipsite de modularitate.
Dinamica economica este data
de cele 90%, iar cresterea calitatii

produselor se realizeaza prin dez- *

voltarea activitatilor de nisa.

Astfel ADR reprezinta raspun- -

sul socialului la ineficienta si

inertia sistemului macro fiind so- :
lutia optima de diminuare a tensi- :
- “dispute” related to social system

unilor sociale.
Conceptul presupune aparitia

de metode alternative de solutio- :

nare a disputelor, aparitie dictata

de necesitatile de stingere a dis-

putelor in conditii optime si cu o
calitate crescuta a rezultatului.
Se identifica o problema care

va genera aparitia unei noi pro- :
fesii. La ce metoda se poate ape- :

la pentru o stingere eficienta a
disputei avand in vedere ca in
interiorul conceptului regasim
negocierea, arbitrajul, medierea,
concilierea si mixaje ale acestora.

Astfel apare un nou concept si
anume ,continuumul solutionarii

disputelor”, concept care presu- :

pune o miscare permanenta a
disputei intre metodele expuse

anterior, miscare dictata de efi- :

cienta solutiei raportata la doua

coordonate ale sistemului si anu-

me controlul partilor din disputa
asupra solutiei si costuri.

Pentru o alegere eficienta este
necesara aparitia consultantului
ADR care intr-o faza incipienta

identifica parghiile care au ac- :

J

tionat in nasterea ,produsului’
denumit disputa si raportat la
acestea consiliaza partile catre
metodele optime.

Persoana care indeplineste
acest rol reprezinta primul filtru

in selectionarea tipurilor de dis- :
pute si directionarea acestora ca- -

tre metodele pretabile de stingere.
Societatea a dovedit permanent
pragmatism prezent atat pentru
progres cat si pentru fenomenul
dinamizator denumit conflict.

DE CE TREBUIE SA URMEZI
CELE 80 DE ORE DE CURS DE
FORMARE IN MEDIERE

Poate si incerc sa raspund la o
astfel de Intrebare tocmai eu care

am calitatea de formator in dome- :
niul medierii ar suna ca o justifi- :
care ieftina si o Tncercare deplasa- -

ta de a promova aceste cursuri. Cu
riscul asumat a fi acuzat de cele
mentionate anterior, incerc sd
prezint la ce bun.

Nu vreau si fac o clasificare, :
dar as Incerca sd prioritizez oare- -

cum argumentele ce determind o
persoand s parcurgd cursul.

. “manager”,

MEDIATION - THE SOCIAL RESPONSE

TO INEFFICIENCY AND INERTIA OF
THE MACRO SYSTEM

CONCEPT/INSTITUTION

The concept of ADR represents
the market response to the court
monopoly in resolving disputes. A
society, through self-regulations
tools, tries to optimize its infor-
mation flow by applying at macro
level the principle of communi-
cating vessels in physics. System

needs to be seen from another
perspective. Hence, disputes can
be considered products which,
at this point, are “sold” by one
namely the court.
Starting from the premise that
the court is the only management
tool of disputes and conflicts is a
product that represents the mar-
ket, we conclude that we have
a monopolistic policy based on
one “seller” - the court and many

: “products” with different prices
: - conflict. Monopolistic policy at-

tracts all disadvantages, which at
this stage, translate into social re-
alities, namely distrust, suspicion,
poor quality, lack of efficiency. As
long as the conflict market is man-
aged on these coordinates, social
tension will keep its well-known
sizes. ADR was born in response
to monopolistic policy and marks

. “competition” for the unique man-

ager, which is the court. Competi-
tive market has obvious advan-
tages, the first consequence is a
cheaper product, followed by an
increase in its quality, the direct
beneficiary, i.e. society, getting
rid of social tensions. If the single
manager proves inertial given its
fundamentally archaic feature,
characterized by excessive for-
malism, ADR represents optimal
response characterized by maxi-
mum flexibility and adaptability,
internal mechanisms of self-reg-
ulation are exclusively neo-mod-
ernist, characterized by dynamic
and empathy, being governed by
private principles. If comparing
the market of conflicts with the
economic one, the two institu-
tions are similar to large compa-
nies, which is the court and small
companies, which is ADR meth-
ods. Economy is 90% supported
by small companies, character-
ized by efficiency by adjustment,
while the remaining 10% is pro-
vided by large companies lacking
modularity. Economic dynamics
is given by the 90% and increase
in product quality is achieved by
developing niche activities.

Thus, ADR is the social re-
sponse to inefficiency and inertia

of the macro system, being the
best solution to reduce social
tensions. The concept involves
the emergence of alternative
dispute resolution methods, an
emergence dictated by the needs
of ending disputes in optimal con-
ditions and with higher quality of
outcomes.

There is being identified a
problem that will cause the
materialization of a new profes-
sion. What method can be used
for an effective end to a dispute,
considering that within the con-
cept we find negotiation, arbitra-
tion, mediation, conciliation and
mixes of above-mentioned. Thus
a new concept emerges, namely
“dispute resolution continuum”,
involving a permanent move of
the dispute between the methods
above, move dictated by solution
effectiveness put in relation with
two parts of the system, namely
the conflicting parties” control
on the outcome and costs. For an
effective choice, there is need for
the appearance of ADR consult-
ant, which, at an early stage, iden-
tifies the levers that have acted in
the birth of “product” called dis-
pute and, given this, it advises the
parties to the best methods. The
person who fulfils this role is the
first filter in selecting the types of
disputes and directing to suitable
methods of settlement. Society
has permanently proved to have
pragmatism both for progress
and for stimulating phenomenon
called conflict.

WHY SHOULD YOU ATTEND
THE 80-HOUR COURSE IN
MEDIATION?

Perhaps answering this ques-
tion, in my quality as trainer in
mediation, might sound like a
cheap excuse and improper at-
tempt to promote these courses.
Taking the risk of being charged
with what I mentioned above, I try
to present reasons to attend it.

I do not want to make a clas-
sification, but I would try to pri-
oritize somehow the arguments
that make a person attend the
course. Most obvious purpose is
to become authorized as a me-
diator, but there are people who
have graduated from this course
only for a natural need to become
a better communicator, a better
negotiator, a better analyst of
phenomenon called conflict, a
keen observer of partners’ reac-
tions, a better listener, empa-

11
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Evident finalitatea majoritatii
o reprezintd autorizarea ca me-
diator, dar sunt si persoane ce au
absolvit acest curs doar pentru
o nevoie fireasca de a deveni un
mai bun comunicator, un mai bun
negociator, un mai bun analist al
fenomenului conflict, un atent ob-
servator al reactiilor partenerilor
de discutii, un mai bun ascultétor,
empatic prin defintie, un transpa-
rent al starilor emotionale, dar si
un personaj reflexiv.

Cursul foloseste tehnici de
comunicare  aplicate, tehnici
de negociere aplicate, limbajul
transformational, constructii ver-
bale ce pozitiveaza mesajul si nu
numai, foloseste limbajul verbal,
dar si cel nonverbal, cat si cel
paraverbal.Se dezvoltd abilitati
personale, se construiesc discur-
suri motivationale, se analizeaza
atitudini comportamentale, tipuri
de raspuns la conflict, moduri de
raspuns. Se identifica solutii de
compatibilizare a relatiilor con-
flictuale, se cuantificd consumul
de resursd, indiferent de naturd,
in vederea optimizirii compor-
tamentelor subiectilor parte in
conflict. Se analizeaza dinamica
conflictului dar si dinamica socia-
14 a grupului, se identifica compo-

nenta emotionald, istoricul, iden- |..

titatea, valorile personale dar si
cele de grup, finalizindu-se cu
evidentierea necesitatilor, masca-
te uneori de pozitii ce denaturea-
74 realitatea.

Cursul dezvolta abilitati proprii

si estompeazd neajunsurile carac- |-

teristice fiecarui individ.

LA CE BUN?

Societatea prezentd se confrun-
td cu o lipsd de comunicare acutd
datorata in primul rdnd abunden-
tei de informatii ce o bombardea-
zd fara ca personal sa poti stabilii
atat codul de decriptare cat si
valoarea efectivd ce o comportd
aceastd informatie, liberul arbi-
tru fiind cel ce realizeaza selectia
si uneori actionand in detrimen-
tul personal. Cursul te ajutd sd-ti
dezvolti capacitatea de selectie
trasdnd trei coordonate de care
te poti folosi: temperament, iden-
titate, timp. Un aflux puternic de
informatii poate duce chiar la blo-
caj in comunicare. Sa Tncercam sa
devenim experti in selectiile infor-
mationale.

MEDIEREA — CONCEPT/
INSTITUTIE

Societatea romaneascd ca si
orice societate in ansamblu este
datoare si priveascd noul intr-o
tendin(d ambivalentd.

Colectivitatile ce compun socie-
tatea urmeazd acelasi trend si nu
fac exceptie in a analiza progresul
prin pozitia dubld de - pentru noi

sau pentru altii.

Rezultatul firesc al acestui ra- °

tionament duce la o scindare a

societdtii in-noi sau noi-.
Consecinta directd a atitudini

o reprezintd scindarea artificiald

a produsului ce se doreste a fi im- -

plementat. Asta se intampla si in

mediere si asa auzim de: medie-

rea in domeniul asigurarilor prin
instruirea in cadrul societatilor
de asigurare a unor persoane
ce 0 sd constituie o comisie de
mediatori, medierea in domeniul

medical si va lua nastere medi- :

atorul ca rezultat al credrii de
catre Colegiul Medicilor a unor
persoane ce sunt pregatite sd
practice, medierea bancard cu
aceeasi atitudine etc.

Uitdm cu totii ce reprezintd
medierea si mediatorul sau nu ne

informam, aspect si mai pagubos, :

iar rezultatul este cel asteptat si
anume o confuzie totald in ceea

ce priveste conceptul-institutie,

mediere-mediator.

Cred ca este momentul si Incer- :

cam sd informdm aceste institutii

ce 1si doresc propriii mediatori, :

ca existd scoli autorizate ce au
rolul de a creea si de a specializa
mediatorii si nu trebuie s faca

un efort suplimentar prin con- :

sum de resurse pentru a-si crea
propriii mediatori.
Interpretarea tendentioasa a

legii sau chiar lipsa de interpreta- :
re duce la astfel de anomalii pro- -
fesionale ce au ca efect final pier- :

derea identitatii mediatorului.
Cu totii (mediatori) stim ce
fnseamnd a fi mediator si lansez

invitatia de a informa toate in- :

stitutiile ce au identificat nevoia
existentei unei persoane ce se

intituleazd mediator sa colabore- -
ze cu toate organizatiile profesio- :

nale ale mediatorilor pentru a-si
satisface aceasta nevoie.

Nu trebuie sd uitdm cd a fi me- *
diator inseamna a-{i pastra o po- :

zitie neutrd si impartiald, conditii

thetic by definition, transparent
of emotional states, but also a
reflective character. The course
uses communication techniques
applied, negotiation techniques
applied, transformational lan-
guage, verbal constructions that
makes the message positive and
not only, it uses both the non-
verbal and verbal language, as
well as the para-verbal one. It
develops personal skills, builds
motivational speeches, analyzes
behavioural attitudes, types of
response to conflict, response
modes. It identifies solutions to
make conflicting relations com-
patible, it quantifies resource
consumption, regardless of its
nature, in order to optimize the
behaviour of parties in conflict. It
analyzes the dynamics of conflict,
but also the social dynamics of

CONCEPT / INSTITUTION
MEDIATION

Romanian society, as any so-
ciety as a whole, owes it to itself
to see novelty in an ambivalent
trend. Communities that make
up society follow the same trend
and are no exception to analyze
progress in dual position - for us
or for others.

The natural result of this rea-
soning leads to a split of society
into in-us or us-. The direct conse-
quence of this attitude is artificial
split of product that is intended
to be implemented. This happens
in mediation too, that is why we
often hear of: insurance media-
tion, as insurance companies pro-
vide in-house training for differ-
ent persons who will constitute a
committee of mediators, media-
tion in medical field, by which the
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the group, identifying emotional
component, history, identity,
personal values and those of the
group, ending with highlighting
needs, sometimes concealed by
positions distorting reality. The
course develops personal skills
and blurs the drawbacks specific
to each individual.

WHAT GOOD?

Present society is facing a se-
vere lack of communication due
primarily to the abundance of in-
formation bombarding it, without
being personally able to establish
both decrypting code and the
actual value carried by a piece in-
formation, free will is the one that
makes selection and sometimes
acts at personnel expense. The
course helps develop your ability
to select, drawing three coordi-
nates that you can use: tempera-
ment, identity, time. A strong in-
flow of information may even lead
to blockage in communication.
Let's try to become experts in in-
formation selection.

Doctors’ College will create peo-
ple who are prepared to practice
it, banking mediation with the
same attitude etc.

We all forget what mediation
and mediator is or we do not get
informed, which is even more
damaging, and the result is as
expected, ie total confusion re-
garding the concept - institution,
mediation - mediator. I think now
is time to try inform those institu-
tions which want their own me-
diators that there are authorized
schools designed to create and
specialize mediators and they
should not make an extra effort
by consuming resources to create
their own mediators. Biased inter-
pretations of the law or even lack
of interpretation leads to such
professional anomalies resulting
in mediators’ losing their identity.
We all (mediators) know what it
means to be a mediator and T in-
vite you to inform all the institu-
tions that have identified the need
for a person who is called media-
tor to work with all professional
organizations of mediators to
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esentiale pentru o reusitd in me-
diere. In conditiile in care bancile
isi creeazd propriii mediatori sau
oricare altd institutie, iar acestia
presteazd o activitate de acest gen
in cadrul acestor institutii, am
mari indoieli in ceea ce priveste
neutralitatea si impartialitatea
procedurii sau a mediatorului.

Am ldsat in mod intentionat
confidentialitatea ca argument
final in pledoaria mea pentru
péstrarea independentei media-
torului pentru ca in raporturile
de prepusenie (relatia angajat-
angajator), confidentialitatea este
in mod obiectiv unidirectionala,
informatia fiind stopaté de reguld
la angajator.

Nu doresc sd par cd md opun
dezvoltarii profesiei dar as vrea
sd intelegem cd mediatorul este
mediator doar dacd isi pastreazd
rolul pentru care a fost creat si nu
seIncearcd o compilatie ce in final
va demonstra ci medierea este in-
eficienta.

Sunt un sustinator al procedurii
in sine si acord un vot favorabil

tendintei de a se implementa me- :
dierea 1n fiecare structurd organi- -

zationald, iar scolile de formare

profesionald din Romania au capa- -

citatea necesara pentru a specializa
mediatorii pe domenii de activitate
Existd capacitate profesionald ce se
poate  compatibili-
za cu nevoia fireas-
cd a societdfii in
ansamblu pentru
diminuarea  ten-
siunilor create de
dispute si cred ci
toate aceste aspec-
te semnalate sunt "

datorate doar lipsei de informare
si dintr-un exces de zel in ceea ce
priveste dinamica sociald. u

MUGUR MITROI
Mediator, formator
Presedinte UCMR
Membru in Consiliul

de Mediere din Romania

BRUXELLES, 18 DECEMBRIE, 2012

olutionarea alternativa a dis-
putelor si solutionarea dis-

S putelor on-line pentru consu-

matorii UE: Intrebari si raspunsuri

I. ELEMENTE DE BAZA

Ce sunt solutionarea alterna-
tivia dlsputelor (ADR) si solutio-
narea disputelor on-line (ODE)?

Solutionare alternativd a dis-
putelor (ADR) 1i ajutd pe consu-
matori sd-si rezolve disputele
cu comerciantii atunci cind au
o problemd cu un produs sau
serviciu cumpdrat, de exemplu,
atunci cand un comerciant refuza
sa repare un produs sau si faca
o restituire la care un consumator
are dreptul.

Entitatile ADR sunt entitéti in
afara instantei (non-judiciare).
Ele implicd o parte neutrd (de
exemplu, un conciliator, media-
tor, arbitru, avocatul poporului,
comisia de plangeri etc), care pro-
pune sau impune o solutie sau
aduce partile impreund pentru a
le ajuta sd gaseascd o solutie.

Unele dintre aceste entitéti
opereazd complet on-line si sunt
denumite entitati de solutionare a
litigiilor on-line (ODR). Se pot re-

zolva astfel dispute legate de achi- :
zitiile online, atunci cand con- :

sumatorul si comerciantul sunt
situati departe unul de celalalt.
ADR si ODR au de obicei costuri
mici, sunt simple si rapide, prin
urmare, sunt benefice si pentru

consumatori si pentru comerci- :

anti, care pot evita procedurile si
cheltuielile de judecata .

ADR si ODR nu sunt servicii
interne de reclamatii conduse de
cdtre comercianti.

De ce UE promoveaza ADR si
ODR?

Buna functionare a procedu- :

rilor de ADR pe teritoriul UE va
fncuraja consumatorii sa caute
solutii la problemele cu care se
confruntd atunci cdnd cumpara

produse si servicii in cadrul Pie- -

tei Unice. Acest lucru i va ajuta

sd economiseasca bani, pe care i

pot investi fntr-un mod mai bun.
In plus, procedurile eficiente

de ODR vor stimula achizitiile on-

line, in special de la comerciantii
din alte tari ale UE. Un comert
online si transfrontalier mai mare
in UE va oferi consumatorilor mai
multe optiuni pentru a alege si
ii va ajuta s faca cea mai bund

meet this need. We must not for-
get that being a mediator is keep-
ing a neutral and impartial posi-
tion for a successful mediation.
Given that banks or any other in-
stitution create their own media-
tors, and they provide an activity
of this kind in these institutions,
I have great doubts regarding
the neutrality and
impartiality of the
procedure or the
mediator.

[ deliberately
left  confidential-
ity as final argu-
ment in my plea

diator only if it preserves the role
for which it was created and not
attempting a compilation which
will eventually demonstrates that
mediation is ineffective. I am a
supporter of the procedure itself
and I give a vote in favour to the
trend implementing mediation
in each organizational structure,
but training schools in Romania
have the necessary capacity to
specialize mediators depending
on their fields of activity. There is
professional capacity that can be
made compatible with the natural
need of a society as a whole to re-
duce tensions created by dispute

for keeping a and I believe that all these issues
mediator’s independence, be- raised are due only to lack of in-
cause in subordination relations formation and overzealous excess
(employee-employer), confidenti- regarding social dynamics. ~ ®
ality is objectively unidirectional,
information is usually stopped by MUGUR MITROI
the employer. I do not want to be Mediator, trainer
seen as opposing development of Chairman U.C.M.R.
a profession, but I want to make Member of The Mediation
it clear that a mediator is a me- Council of Romania
ek 3 A
* x*
* & **
EUROPEAN COMMISSION

BRUSSELS, 18 DECEMBER 2012

Iternative Dispute Resolu-
tion and Online Dispute

l \ Resolution for EU consum-

ers: Questions and Answers

I. THE BASICS

What is alternative dispute
resolution (ADR) and online
dispute resolution (ODR)?

Alternative dispute resolution
(ADR) helps consumers resolve
disputes with traders when they
have a problem with a product or
service that they bought e.g. when
a trader refuses to repair a prod-
uct or to make a refund to which a
consumer is entitled.

ADR entities are out-of-court
(non-judicial) entities. They in-
volve a neutral party (e.g. a con-
ciliator, mediator, arbitrator, om-
budsman, complaints board etc.)
who proposes or imposes a solu-
tion or brings the parties together
to help them find a solution.

Some of these entities operate
fully online and are called online
dispute resolution (ODR) entities.
This can help solve disputes with
online purchases, when the con-
sumer and the trader are located
far from each other.

ADR and ODR are usually low-
cost, simple and fast procedures
and are therefore beneficial to
both consumers and traders, who
can avoid court costs and proce-
dures.

ADR and ODR are not internal
customer complaint services run
by traders.

Why is the EU promoting
ADR and ODR?

Well-functioning  ADR  proce-
dures across the EU will encour-
age consumers to seek solutions
to the problems they encounter
when buying products and servic-
es in the Single Market. This will
help them save money that they
can invest in a better way.

In addition, efficient ODR pro-
cedures will boost online pur-
chases, in particular from trad-
ers in other EU countries. More
online and cross-border trade in
the EU will give consumers more
options to choose from and will
help them make the best deal. It
will also provide businesses with
new opportunities and help drive
economic growth.

All EU consumers are entitled
to equal access to consumer re-

13
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afacere. Va oferi, de asemenea,
companiilor noi oportunitati si va
ajuta la cresterea economica.

Toti consumatorii din UE au
dreptul la acces egal la despdgu-
birile acodate. Prin urmare, en-
titdtile ADR de calitate ar trebui
sa fie disponibile pentru toate
tipurile de dispute in domeniul
protectiei consumatorilor din toa-
te statele membre ale UE. Consu-
matorii si comerciantii ar trebui
si fie, de asemenea, constienti de
astfel de oportunitati.

Il. NOUA LEGISLATIE

Ce schimbari va aduce noua
legislatie?

Directiva privind ADR va oferi o
acoperire completa la nivelul UE.
Acest lucru Tnseamnd cd va exista
o procedurd ADR disponibila pen-
tru toate litigiile contractuale din
fiecare sector de piatd (de exem-
plu, domeniul voiajului, bancar,
cel al curdtdtoriilor chimice) si in
fiecare stat membru. Sectoarele
sandtatii si educatiei nu vor fi aco-
perite de directiva ADR. In plus,
toate entitdtile ADR vor trebui sd
indeplineasca criterii de calita-
te, care sd garanteze cd acestea
functioneaza intr-un mod eficient,
echitabil, independent si transpa-
rent. In cele din urmd, comercian-
tii vor trebui sd informeze consu-
matorii cu privire la ADR, atat la
momentul achizitiondrii, cat si
atunci cAnd apare o problema.

Regulamentul ODR va permite
consumatorilor si comerciantilor
din UE sa-si indrepte litigiile care
decurg din achizitiile on-line ca-
tre ADR on-line, datorita platfor-
mei la nivelul UE de solutionare
a litigiilor (,platforma ODR ).
Platforma ODR va lega toate en-
titatile nationale de ADR. Acest
punct unic de intrare este proiec-
tat pentru a fi un site web usor de
utilizat si interactiv, disponibil in
toate limbile oficiale ale UE si n
mod gratuit. Comerciantii on-line
vor oferi pe site-urile lor un link
electronic cdtre platforma ODR
pentru a informa consumatorii.

Statele membre vor avea la
dispozitie 24 luni de la data
intrarii in vigoare a Directivei
pentru a o transpune in legisla-
tia lor nationala. Asta ne duce la
jumatatea anului 2015. Platforma
ODR va deveni operationald sase
luni de la sfarsitul perioadei de

transpunere.

Cum va functiona platforma
ODR in practica?

Consumatorii care se con-

frunta cu o problemai legata de o
achizitie on-line vor putea face o
plangere on-line prin intermediul
platformei ODR, in limba aleasd
de ei. Platforma ODR va notifica
comerciantul cd existd o plangere
depusd fmpotriva lui. Apoi, con-

sumatorul si comerciantul vor
trebui s decida ce entitatea ADR

s foloseascd pentru a rezolva li- :

tigiul. Cand decid, entitatea ADR
aleasa va primi detalii cu privire

la disputd prin intermediul plat-

formei ODR.

Platforma ODR va fi conectat
la entititile de ADR nationale
stabilite si notificate Comisiei, in
conformitate cu noile norme ale

directivei ADR. Platforma va con- :

tribui la accelerarea solutionarii
litigiului, permitand entitatilor

verna functionarea platformei
ODR. Acestea norme vor include

rolul punctelor de contact natio- :

nale care actioneaza in calitate de

consilieri ADR n (arile respective. :
Sarcina lor va fi de a furniza infor- :

matii generale privind drepturile
consumatorilor si despagubiri in
cazul achizitiilor online, vor oferi

asistentd in legaturd cu depune- :
rea de plangeri si vor facilita co- :

municarea Intre parti si entitatea
ADR competentd prin intermediul

platformei ODR. In acest scop, *
consilierii ODR vor fi, de aseme- :
nea, legati electronic la platforma. :

In plus, aceste noi reguli vor
obliga entitdtile ADR sa rezolve
un litigiu in termen de 90 de zile.

Cum vor beneficia consuma- *

torii si comerciantii de noua
legislatie?

in 2010, unul din cinci con- -

sumatori din UE a iIntAmpinat
probleme atunci cind cumpdéra

bunuri sau servicii in cadrul Pie- :

tei Unice, ceea ce duce la pierderi
financiare estimate la 0,4% din

PIB-ul UE. Doar o mici parte din- *
tre consumatori cduta si 1si asigu- :

ra o despagubire efectivi.
Se estimeaza cd, In cazul In care
consumatorii din UE se pot baza

pe buna functionalitate si transpa- :
rentd a ADR pentru disputele lor, :
acestia ar putea economisi apro- :
ximativ 22.5 miliarde € pe an, co- :

dress. Therefore quality ADR en-
tities should be available for all
types of consumer disputes in all
EU Member States. Consumers
and traders should also be aware
of such opportunities.

Il. THE NEW LEGISLATION
What changes will the new
legislation bring?
The ADR Directive will provide
for full ADR coverage at EU level.
This means that there will be an

* ADR procedure available for all
ADR si efectueze procedura on- :
line si prin mijloace electronice. :
Un set de norme comune va gu- :

contractual disputes in every mar-
ket sector (e.g. travel, banking,
dry cleaning) and in every Mem-

Consumers who encounter a
problem with an online purchase
will be able to submit a complaint
online through the ODR platform,
in the language of their choice.
The ODR platform will notify the
trader that a complaint is lodged
against him. The consumer and
the trader will then agree on
which ADR entity to use to solve
their dispute. When they agree,
the chosen ADR entity will receive
the details of the dispute via the
ODR platform.

The ODR platform will be con-
nected to the national ADR enti-
ties set up and notified to the Com-

Ziua medierii la Baciu | Decembrie 2012

ber State. The sectors of health
and education will not be covered
by the ADR Directive. In addition,
all ADR entities will have to meet
quality criteria which guarantee
that they operate in an effective,
fair, independent and transpar-
ent way. Finally, traders will need
to inform consumers about ADR
both at the time of the purchase
and when a problem arises.

The ODR Regulation will en-
able EU consumers and traders
to submit disputes arising from
online purchases to ADR online,
thanks to the EU-wide dispute
resolution platform (‘ODR plat-
form’). The ODR platform will link
all the national ADR entities. This
single entry point is designed to
be a user-friendly and interactive
website, available in all EU offi
cial languages and free of charge.
Online traders will also provide
an electronic link to the ODR plat-
form on their websites to inform
consumers.

Member States will have 24
months after the entry into
force of the Directive to trans-
pose it into their national legisla-
tion. That takes us to mid-2015.
The ODR platform will become op-
erational six months after the end
of the transposition period.

How will the ODR platform
work in practice?

mission, in line with the new rules
of the ADR Directive. The platform
will help speed up the resolution
of the dispute by allowing ADR en-
tities to conduct the proceedings
online and through electronic
means. A set of common rules
will govern the functioning of the
ODR platform. These will include
the role of national contact points
acting as ODR advisors in their re-
spective countries. Their task will
be to provide general information
on consumer rights and redress
in relation to online purchases,
assist with the submission of com-
plaints and facilitate communica-
tion between the parties and the
competent ADR entity through the
ODR platform. For this purpose,
ODR advisors will also be linked
electronically to the platform.

Furthermore, these new rules
will provide for ADR entities to
settle a dispute within 90 days.

How will consumers and
traders benefit from the new
legislation?

In 2010, one in five consumers
in the EU encountered problems
when buying goods or services
in the Single Market, leading to
financial losses estimated at 0.4%
of the EU’s GDP. Only a small frac-
tion of consumers sought and se-
cured effective redress.

It is estimated that if EU con-
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respunzdtor a 0,19% din PIB-ul UE.

Aceastd cifrd include numai
economii financiare directe, si
nu tine cont de factorii mai putin
tangibili, care sunt, de asemenea,
importanti pentru o piatd care
functioneaza bine , cum ar fi in-
crederea crescutd, relatiile cu cli-
entii si reputatia in afaceri.

Consumatorii $i comerciantii
vor putea si-si rezolve disputele
contractuale online sau offline,
la nivel local sau transfrontalier,
prin entitatile extrajudiciare de
solutionare a litigiilor (entitati
ADR). Acest lucru le va permite sa-
si rezolve disputele tntr-un mod
simplu, rapid si ieftin, departe de
instantele judecatoresti.

In plus, consumatorii si comer-
ciantii vor putea folosi platforma
ADR pentru litigiile online si sa le
transmitd on-line, in oricare dintre
limbile oficiale ale UE. Acest lucru
i va ajuta sa rezolve disputele
transfrontaliere, in special atunci
cand partile locuiesc in state mem-
bre diferite sivorbesc limbi diferite.

ll. CONTEXT

Care este contextul politic al
noii legislatii?

Pachetul ADR si ODR este unul
dintre cele doudsprezece actiuni
cheie pentru Piata Unicd Actul I,
in timp ce ODR este identificat si
ca 0 actiune important a Agendei
digitale pentru Europa. Ca o initi-

ativd prioritard a Actului privind
Piata Unicd si a Agendei digitale
pentru Europa, ADR si ODR sunt
printre propunerile la nivelul

UE cu potential de crestere pre- :

zentate in Studiul Anual privind
Cregterea 2012.
In decembrie 2011 si ianuarie

2012, Consiliul European a solici-
tat adoptarea rapida a propuneri- :

lor ADR / ODR printr-o procedurd
legislativd ordinard rapida, in
scopul de a ajunge la un acord
pand in iunie 2012.

Ce s-a facut pana in prezent
la nivelul UE?

Comisia Europeand a emis
doud Recomandari (in 1998 si
2001), definind principii comune
pentru entitdti ADR eficiente.

Autoritdtile nationale au infor- :
mat Comisia cu privire la aceste en- :
titati ADR nationale pe care le con- :
siderd conforme cu aceste principii. *

Comisia pastreaza o bazi de date
a acestor entitdti ADR ,notificate”.
Cu toate acestea, aproximativ

40% dintre entittile de ADR exis-

tente nu sunt in prezent notificate
Comisiei ca fiind conforme cu cele
doud Recomandari.

Pentru anumite sectoare spe- :

cifice (de exemplu, servicii de
telecomunicatii, energie, creditul
de consum, sau servicii de platd)
legile UE obligi statele membre

sd stabileascd mecanisme ADR. :
Pentru alte sectoare (de exemplu, :

sumers can rely on well-function-
ing and transparent ADR for their
disputes they could save around
€22.5 billion a year, correspond-
ing to 0.19% of EU GDP.

This figure only includes direct
financial savings, and does not
account for less tangible factors
which are also important for a
well-functioning market, such
as increased confidence, trust,
customer relations and business
reputation.

Consumers and traders will
be able to solve their contractual
disputes online or offline, and
at local or cross-border levels,
through  out-of-court  dispute
resolution entities (ADR entities).
This will enable them to solve
their disputes in a simple, quick
and inexpensive manner, away
from courts.

In addition, consumers and
traders will be able to use the
ODR platform for online disputes
and submit online in any of the EU
official languages. This will help
them solve cross-horder disputes,
particularly when the parties live
in different Member States and
speak different languages.

lll. BACKGROUND
What is the political back-
ground of the new legislation?
The ADR and ODR package is
one of the twelve key actions for

the Single Market Act I, while ODR
is also identified as an important
action of the Digital Agenda for
Europe. As a priority initiative of
the Single Market Act and of the
Digital Agenda for Europe, ADR
and ODR are among the EU-level
proposals with growth potential
presented in the 2012 Annual
Growth Survey.

In December 2011 and Janu-
ary 2012, the European Council
called for a quick adoption of the
ADR/ODR proposals through a
fast-tracked ordinary legislative
procedure, in order to reach an
agreement by June 2012.

What has been done so far at
EU level?

The European Commission is-
sued two Recommendations (in
1998 and 2001), defining com-
mon principles for efficient and
effective ADR entities.

National authorities have in-
formed the Commission about
those national ADR entities which
they consider compliant with
these principles. The Commission
keeps a database of such ‘notified’
ADR entities.

However, about 40% of the ex-
isting ADR entities are currently
not notified to the Commission
as compliant with the two Recom-
mendations.

For some specific sectors (e.g.
telecommunications, energy, con-

medierea

dedicata

prima aparitie lunara

exclusiv

fenomenului medierii
la nivel international

www.mediereatehnicasiarta.ro
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e-commerce, servicii postale) le-
gislatia UE doar le ncurajeaza.

Comisia UE, de asemenea, co-
finanteazd Reteaua Centrelor Eu-
ropene pentru Consumatori (ECC-
Net) pentru a ajuta consumatorii
séd contacteze entitatea ADR cores-
punzitoare in alt stat membru, in
cazul disputelor transfrontaliere.

0 alta retea la nivelul UE, FIN-
NET, reuneste entitéti ADR care se
ocupd de dispute transfrontaliere
intre consumatori si furnizorii de
servicii financiare.

Care este stadiul actual al
ADR / ODR in tamle UE?

In prezent existd mai mult de
750 de entititi ADR in UE. Struc-
tura acestora 31 abordarea variaza
nu numai in UE, ci chiar si in inte-
riorul aceleiasi tari.

Tn majoritatea statelor membre,
entitatile existente se ocupd de
litigiile de consum doar intr-un
numdr limitat de sectoare (in spe-
cial in sectoarele reglementate,
inclusiv telecomunicatii, energie,
servicii financiare, precum si in
turism). In alte tri, ent1tat1le
existd numai in anumite regiuni.

Acest lucru inseamnd cd - in
ciuda unui numdr mare de entitati

- existd gaurl semnificative de aco-
perire. In unele tari (de exemplu,
Slovacia si Slovenla) se pare ci
nu exista nicio entitate ADR recu-
noscutd. In alte parti, sistemul are
nevoie de dezvoltare in continuare.

Ca urmare, consumatorii eu-
ropeni nu beneficiaza de acelasi
nivel de acces la solutii extrajudi-
ciare in UE.

Mai putin de jumditate dintre
entitatile ADR existente notificate

Comisiei Europene indeplinesc cri- *

teriile de calitate stabilite in cele
doud Recomanddri ale Comisiei.
Consumatorii si companiile
stiu prea putine lucruri despre
majoritatea entitatilor existente

si, prin urmare, foarte rar apelea- :

74 la ele pentru ajutor.

In plus, nu existd in prezent
nici o obligatie pentru autoritatile
publice nationale sd monitorizeze

cu regularitate utilizarea si eficaci- :

tatea entitatilor de ADR, cu accent
special pe criteriile de calitate
ale Comisiei (cum ar fi calificarile

adecvate, impartialitatea, trans-

parenta, eficacitatea si echitatea).
In ceea ce priveste solutlonarea

litigiilor on-line, doar cateva enti-

tdti existente in UE oferd optiunea
de a gestiona intregul proces de
solutionare a litigiilor on-line.

Cu toate acestea, cele mai mul-
te dintre entititile de ADR exis- :
tente Tmpdrtisesc unele caracte- :

ristici, care pot fi mentinute in
temeiul directivei:

¢ Cele mai multe dispute sunt so- *

lutionate in termen de 90 de zile.
o Cele mai multe proceduri de

ADR sunt gratuite pentru con- °

sumatori sau ieftine in utilizare
(sub € 50).

o Procesul de ADR este perceput
atat de consumatori, cat si de

comercianti ca fiind mai sim- -

plu, comparativ cu procedurile
judiciare. |

Mai multe informatii:
DG SANCO webpage on ADR/ODR:
Solving your consumer disputes
out of court
[P/12/1381

LEGEA MEDIERII, APROBATA
DE ADUNAREA NATIONALA
DIN BELARUS LA PRIMA LECTURA

MIERCURI, 14 NOIEMBRIE 2012

a data de 29 iunie 2012,
|_ membrii Camerei Reprezen-

tantilor a Adunarii Nationale
a Republicii Belarus a aprobat la
prima lecturd proiectul de lege cu
privire la mediere.

Proiectul de lege privind me-
dierea are ca scop crearea teme-
iului juridic pentru dezvoltarea
medierii, care este definitd in
proiect ca o negociere Intre parti
cu participarea unui mediator
care vizeazd solutionarea disputei
prin intermediul elaborarii unui
acord reciproc acceptabil. Potrivit
proiectului, partile pot recurge la
mediere atat inainte de a se adre-
sa instantei, cat si dupd inceperea
procedurilor judiciare.

Legea stabileste domeniul de
aplicare a medierii (solutionarea

litigiilor ce decurg din relatiile ci-

vile, inclusiv cele legate de afaceri

si alte activitati economice, pre- :

cum si din relatiile de munca si de

familie), stabileste formele de or- :
ganizare ale activitdtii mediatori- :

lor, cerintele impuse mediatorilor

si reglementeazi procedura medi-

erii. Legea prevede, de asemenea,
infiintarea Comitetului de Experti
privind spetele medierii in cadrul

Ministerului Justitiei al Republi-

cii Belarus si crearea Registrului
mediatorilor si organizatiilor care
conduc procedura de mediere. W

LILIYA VIASOVA

sumer credit, or payment servic-
es) EU laws oblige Member States
to set up ADR mechanisms. For
other sectors (e.g. e-commerce,
postal services) EU laws merely
encourage it.

The EU Commission also co-
finances the European Consumer
Centres” Network (ECC-Net) to
help consumers contact the ap-
propriate ADR entity in another
Member State in case of cross-
border disputes.

Another EU-wide network, FIN-
NET, brings together ADR enti-
ties which handle cross-border
disputes between consumers and
financial service providers.

What is the state of play of
ADR/ODR in the EU countries?

There are currently more than
750 ADR entities in the EU. Their
composition and approach vary
not only across the EU but even
within the same country.

In most Member States, exist-
ing entities handle consumer
disputes in a limited number of
sectors only (in particular in the
regulated sectors, including tele-
communications, energy, financial
services as well as travel and tour-
ism). In some other countries, en-
tities exist only in specific regions.

This means that - despite a
large number of entities - there
are significant gaps in the cover-
age. In some countries (e.g. Slo-
vakia and Slovenia) there seems
to be no recognised ADR entities.
Elsewhere, the system needs fur-
ther development.

As a result, European consum-
ers do not enjoy the same level of

access to out-of-court resolution

across the EU.

Less than half of the existing
ADR entities notified to the Euro-
pean Commission meet the qual-
ity criteria set in two Commission
Recommendations.

Consumers and businesses
know little about most of the ex-
isting entities and therefore rare-
ly call on them for help.

Furthermore, there is no cur-
rent obligation for national public
authorities to regularly monitor
the use and effectiveness of the
ADR entities, with particular fo-
cus on Commission’s quality cri-
teria (such as suitable qualifica-
tions, impartiality, transparency,
effectiveness and fairness).

As for online dispute resolution,
only few existing entities in the EU
offer the option of handling the
entire dispute resolution process
online.

However, most of the existing
ADR entities share some features,
which are likely to be maintained
under the Directive:

o Most disputes are resolved
within 90 days.

® Most ADR procedures are free
of charge for consumers or in-
expensive to use (below €50).

o The ADR process is perceived
by both consumers and trad-
ers to be simpler compared to
court proceedings. [ ]

More information:
DG SANCO webpage on ADR/ODR:
Solving your consumer disputes
out of court
1P/12/1381

MEDIATION ACT APPROVED BY BE-
LARUS NATIONAL ASSEMBLY AT THE
FIRST READING

WEDNESDAY, 14TH NOVEMBER 2012

On 29 June 2012 members of
the House of Representatives of
National Assembly of the Republic
of Belarus approved the draft act
on mediation at the first reading.

The draft act on mediation is
aimed at creating legal basis for
the development of mediation,
which is defined in the act nego-
tiations of parties with the par-
ticipation of a mediator aimed at
settling the dispute by the means
of working out a mutually accept-
able agreement. According to the
act, parties may resort to media-
tion both before applying to court
and after the commencement of
judicial proceedings.

The act determines the scope of

mediation (settlement of disputes
arising from civil relationships in-
cluding those related to business
and other economic activity as
well as disputes arising from labor
and family relationships), sets the
organizational forms of mediators’
activities, requirements to media-
tors, and regulates the procedure
of mediation. The act also provides
for the establishment of the Board
of Experts on the Matters of Medi-
ation under the Ministry of Justice
of the Republic of Belarus and the
creation of Registry of mediators
and organizations conducting of
the procedure of mediation. ~ ®

LILIYA VIASOVA
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ORDONANTA PRIVIND MEDIEREA

_ DIN HONG KONG INTRA
IN VIGOARE iN IANUARIE 2013

MIERCURI, 28.11. 2012
P plementarea Asociatiei de Acre-
ditare in Mediere Hong Kong

Monitorul Oficial a Guvernului
Hong Kong a anuntat cd Ordonan-
ta privind Medierea aprobatd in
22 iunie 2012, intrd in vigoare la 1
ianuarie 2013.

Ordonanta privind Medierea
oferd un cadru de reglementare
pentru a elimina obstacolele din
calea dezvoltdrii medierii - prin-
tre altele, pentru a da un efect
legal (in plus fata de orice con-
siderente contractuale sau “fara
prejudiciu”)  caracterului  confi-
dential al “oricdrei comunicdri
din cadrul medierii” facuta inain-
te, in timpul sau dupa o mediere.
Ordonanta se aplicd si medierii
realizate integral sau partial in
Hong Kong sau in oricare loc
unde acordul de mediere este
reglementat de legea din Hong
Kong. Ordonanta se aplicd si gu-
vernului din Hong Kong si orga-
nelor sale statutare.

Ordonanta nu prevede un sin-
gur organism de acreditare pen-

asul urmdtor de actiune: Im-

tru mediatori in Hong Kong. Cu
toate acestea, Departamentul de
Justitie din Hong Kong a informat

cd Grupul Operativ dedicat medie- *

rii si Subgrupul sau de acreditare
lucreaza la stabilirea Asociatiei

Limitate de Acreditare in Mediere, *

care a fost incorporata Tn august
2012, si care este de asteptat sa
devind organismul de acreditare
unic pentru mediatori in Hong

Kong si implicit corpul de numi-

re In cazul In care pértile nu pot

conveni asupra numirii unui me- :

diator.
Un purtator de cuvant pentru

Departamentul de Justitie decla-

ra: “Deoarece medierea este din

ce in ce mai folositd In multe ju- :

risdictii din toatd lume, pentru
a rezolva disputele, altele decat

prin instantele de judecatd, Ordo-

nanta va consolida statutul Hong
Kong-ului ca centru important
pentru solutionarea litigiilor in
regiunea Asia-Pacific”. u

Sursd: IMI Institutul
International al Medierii

LEGEA MEDIERII
ADOPTATA IN SPANIA

ambitd, 7 iulie 2012, Monito-

S rul Oficial al Spaniei a publi-
cat prima Lege privind medi-

erea in materie civild si comerciald.
Au trecut unsprezece ani de
cand Catalunia adopta prima lege
regionald a (drii privind medierea
familiald. De atunci, majoritatea
regiunilor au adoptat legi de me-
diere pentru a reglementa numai
medierea de familie. Era timpul
pentru armonizarea conceptelor,
deoarece legea privind medierea
de familie actioneazd de-a lungul
Spaniei fard prea multid asemana-
re, siinclusiv, modul in care fiecare
regiune defineste, de fapt, concep-
tul de mediere, este diferit. Era, de
asemenea, timpul sd se respecte
Directiva UE privind medierea civi-
1 si comerciald. Aceastd noud lege
a starnit ceva agitatie si dezbateri.
Sd ne amintim: nu exista nici o me-
diere comerciald in tard si nu exista
nici o mediere pentru rezolvarea
cazurilor de materie civild, cu ex-
ceptia disputelor de familie. Came-
rele de comert, asociatiile barouri-
lor si unele organizatii non-profit

se pozitioneazd ca si campioni in
mediere, desi acestea nu au oferit
niciodatd acest serviciu pana acum
o lund, nici mécar nu au vorbit
despre asta, cu exceptia unei sotto
voce n “petit Comité”.

Ce este probabil sd se IntAmple

in urmdtorii cativa ani? Nu mult, :

dacd nu cumva nimic, asa cum s-a
intAmplat si se intdmpld in cazul

arbitrajului. Existd o diferentd in-

tre promovarea unui serviciu de
acest gen si angajarea efectivd a
societatii civile si companiilor in

utilizarea acesteia ca un mijloc al- :

ternativ de solutionare a litigiilor.

Este nevoie de timp si de o schim- :

bare completd de atitudine.
Deci, ce este nou in aceasti lege

noud? De fapt, totul este “nou”, de- :

oarece aceasta este prima lege a
Spaniei privind medierea la nivel
national.

In cele din urm, regdsim o defi- *

nitie destul de simpld cu privire la
ceea ce este medierea, o metodd de
ADR voluntara, unde o a treia parte

independenti si neutrd ajutd parti-
le aflate in conflict in timpul proce-

HONG KONG MEDIATION
ORDINANCE TO COME

INTO EFFECT IN

JANUARY 2013

WEDNESDAY, 28TH NOVEMBER 2012

ext Action Step: Implemen-
N tation of the Hong Kong

Mediation Accreditation As-
sociation

The Hong Kong Government
Gazette has announced that the
Mediation Ordinance passed on
June 22nd 2012 will come into ef-
fect on January 1, 2013.

The Mediation Ordinance pro-
vides a regulatory framework to
remove impediments to the de-
velopment of mediation - among
other things to give statutory ef-
fect (in addition to any contrac-
tual or “without prejudice” con-
siderations) to the confidential
nature of “any mediation commu-
nication” made before, during or
after a mediation. The Ordinance
applies to mediations conducted
wholly or partly in Hong Kong or
where the agreement to mediate
is governed by Hong Kong law.
The Ordinance also applies to the
Hong Kong Government and its
statutory bodies.

The Ordinance does not pro-
vide for a single accreditation

body for mediators in Hong Kong.
However, the Hong Kong Depart-
ment of Justice has advised that
the Mediation Task Force and its
Accreditation Subgroup are work-
ing towards the establishment of
the Hong Kong Mediation Accred-
itation Association Limited (“HK-
MAAL’) which was incorporated
in August 2012, and which is ex-
pected to become the sole accredi-
tation body for mediators in Hong
Kong and the default appointing
body where parties cannot agree
on the appointment of a mediator.

A spokesperson for the Justice
Department said: “With media-
tion becoming increasingly used
in many different jurisdictions
around the world to resolve dis-
putes other than through litiga-
tion in the courts, the Ordinance
will enhance Hong Kong’s status
as a leading centre for dispute
resolution in the Asia-Pacific re-
gion.” [ ]

Source: IMI International
Mediation Institute

MEDIATION ACT
ENACTED IN SPAIN

n Saturday, July 7, 2012,
O Spain’s Official Gazette pu-

blished the country’s first
national civil and commercial me-
diation Act.

It has been eleven years since
Catalonia enacted the country’s
first regional family mediation
act. Since then, most regions have
enacted mediation acts to regula-
te family mediation only. It was
time to harmonize concepts, as
family mediation acts througho-
ut Spain bear little resemblance
up to, and including, how each
region actually defines mediation
conceptually. It was also time to
comply with the EU Directive on
civil and commercial mediation.

This new act has stirred qui-
te some debate and commotion.
Let us remember: there is no
commercial mediation in the
country, and there is no mediati-
on to resolve civil matters except
for family disputes. Chambers of
commerce, bar associations, and
some not-for-profit organizations
are positioning themselves as

mediation champions when they
had never provided this service
until last month, nor even talked
about it except sotto voce in “petit
comité.”

What is likely to happen within
the next few years?: not much if
anything at all, as was and is the
case with arbitration. There is a
difference between promoting
a service of this nature, and ac-
tually engaging civil society and
businesses to use it as an alterna-
tive means to resolve disputes. It
takes time and a complete change
of attitude.

So, what is new in this new act?
Actually everything is “new”, as
this is Spain’s first national me-
diation act.

Finally we find a rather strai-
ghtforward definition as to what
mediation is, a voluntary ADR
method where a third indepen-
dent and neutral party aids dis-
putants in the process of arriving
at their own settlement within
the law. Most importantly, the
definition impedes differentia-

17
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sului de a ajunge la propriul acord
in temeiul legii. Cel mai important,
definitia impiedica diferentierea
intre conciliere si mediere, mai
ales pentru a evita procese care si
stabileasca dacd ceea ce s-a Infap-
tuit a fost mediere sau conciliere,
in cazul in care o parte vrea si se
retragd din propriul acord. Acestea
fiind spuse, medierea in Spania
este semnificativ facilitativa, toate
celelalte abordéri (evaluativa si
transformativa), fiind aproape in-
existente.

Articolul 2 pare lipsit de sens,
deoarece in mod expres interzice
ca medierea si fie folositd pentru
a rezolva conflicte de munca, de
protectie a consumatorilor, cazuri
penale, precum si spete care im-
plica administratia publicd a tarii.
Medierea conflictelor de muncé
si de protectie a consumatorilor
poate avea loc, dar nu conform
reglementarilor din aceastd lege.
In Spania, existd o singurd orga-
nizatie care reprezintd companiile/
managementul si, in esentd, doud
sindicate reprezentdnd cel mult
o cincime din forta de muncd din
Spania. Aceste organizatii nu au de
gand s permitd medierea (sau ori-
ce altceva), care nu presupune ne-
gocieri fira de sfarsit si nu se afld
inintregime sub supravegherea lor
directd. Pe de alta parte, aspectele
legate de protectia consumatorilor
intra in competenta exclusivd a ad-
ministratiei publice prin interme-
diul Institutului National al Consu-
matorilor. Nimeni din tard, in afara
statului, nu poate oferi servicii ADR
in domeniul protectiei consumato-
rilor, care, intAmplator, sunt gratu-
ite atat pentru consumatori, cat si
pentru comercianti deopotrivd. De
ce? Nimeni in tard nu este atat de
pregtit sd aiba incredere in ceva
sau cineva pentru a merge “solo”.

Codurile de procedura civild din
lume iau in considerare limite de
timp pentru a actiona procedural
ininstanta de drept. Aceasta lege a
medierii stabileste In mod corect o
perioadd de suspendare de la toa-
te termenele, atat cat timp partile
ncearcd sd-si medieze controversa.

Institutiile de mediere trebuie sa
garanteze transparenta procesului
de nominalizare si numire a medi-
atorilor (art. 5). In cazul in care, pe
langa furnizarea serviciilor de me-
diere, o organizatie oferd servicii
de arbitraj, aceastd organizatie tre-
buie si ia masuri pentru a asigura
separarea celor doud servicii. Altfel
spus, Med / Arb iese din discutie,
deoarece legislatorul considera cd
este un hibrid ciudat si amuzant
care nici macar nu poate fi luat in
considerare de catre pri.

In zilele noastre (vorbim despre
Spania), administratie publicd
incearcd sd fie mai eficienta si re-
duce dramatic costurile. Cu toate

acestea, articolul 5 adaugé cateva

kilograme de greutate la constitu- -

irea ca supraveghetor unic asupra

organizatiilor de mediere si media- -

tori din tard.
Articolul 9 care reglementeazi
confidentialitatea ~ mentioneaz

cd obligatia de confidentialitate
trebuie s fie respectatd de catre
organizatiile de mediere, mediatori
si parti deopotriva. Existd o singurd
exceptie: judecitorii din jurisdictia
penald pot dispune ca informatiile
private sa fie predate instantei de
judecata.

Tn cazul in care pérgile sunt efec- :
tiv angajate intr-un proces de me- :

diere, ele nu pot incepe procesul in
instantd, si nici sa urméreascd in

acelasi timp orice alte metode al- :

ternative, si anume arbitrajul (art.

10). Existd o singura exceptie: par- -

tile angajate in mediere pot apela
la instantele de judecatd pentru

a obtine mésuri provizorii de pro- :

tectie asupra drepturilor si / sau
proprietatii.

Avantajele medieri:

* b euir okt
e e e

T et i 5 pllr

Este interesant faptul cd legea

mentioneazd cd mediatorii trebu- -

ie sd fie persoane fizice, ceea ce

inseamnd fiinte umane care res- :

pird. Existd un motiv: unii cetdteni
din Spania-medierea fiind atat de
noud-ar putea crede, de fapt ci o
institutie poate media, ca si cum
oamenii ar sta pe o baned in afara

birourilor unei organizatii i ar vor-

bi cu logo-ul acesteia.

Pentru a deveni mediator, per- :
soanele fizice trebuie sd aibd o di- -
ploma universitard sau echivalent, :

si trebuie sd urmeze cursuri de
mediere care conduc la o diploma
in mediere. Administratia publica
trebuie sd reglementeze aceastd

chestiune privind formarea media-
torilor, desi de cele mai multe ori, :

formarea mediatorilor consti in
cursuri care dureazd in medie intre
300 si 600 de ore. Administratia
publica trebuie sa decida ce face in
legatura cu educatia continua.
Astfel, in prezent (aceastd lege

are abia o lund), mai multe uni- :

ting between conciliation and
mediation, mostly to avoid law
suits regarding whether what
transpired was mediation or con-
ciliation, should a party want to
back off from its own settlement
agreement. That said, mediation
in Spain is markedly facilitative,
all other approaches (evaluative
and transformative) being next to
inexistent.

Article 2 seems nonsensical as
it expressly forbids that mediati-
on be used to resolve labor, con-
sumer, penal matters, and mat-
ters involving the country’s Public
administration.

Labor and consumer mediation
can take place, but not as regula-
ted in this act. In Spain there is a
single organization representing
business/management and, es-
sentially, two unions represen-
ting no more that about a fifth of
Spain’s labor force. These organi-
zations are not about to allow me-
diation (or anything) that is not

Decembrie 2012

endlessly negotiated and entirely
in their hands and under their
direct supervision. On the other
hand, consumer matters fall wi-
thin the exclusive purview of the
Public Administration through
the National Consumer Institu-
te. No one in the country but the
State can provide consumer ADR
services which, incidentally, are
provided free of charge for consu-
mers and merchants alike. Why?
no one in the country is that ready
to trust anything or anyone going
atit “solo”.

Civil codes of procedure the
world over contemplate time
limits to act procedurally in a
court of law. This mediation act
correctly establishes an abeyan-
ce period on all time limits while
parties attempt to mediate their
controversy.

Mediation institutions must
guarantee the transparency of the
process to nominate and appoint
mediators (art. 5). If, besides

providing mediation services, an
organization provides arbitration
services, said organization must
take steps to ensure the separa-
tion of both services. Said diffe-
rently, Med/Arb is out of the ques-
tion because the Legislator feels
it is a strange and funny hybrid
unworthy of even being conside-
red by disputants.

In this day and age (this is
Spain we are talking about), the
Public administration seeks to be
more efficient and dramatically
cut costs. However, article 5 adds
a few pounds of fat in the form
of establishing itself as the sole
supervisor over mediation orga-
nizations and mediators in the
country.

Article 9 regulating confidenti-
ality states that the duty of con-
fidentiality must be observed by
mediation organizations, medi-
ators and parties alike. There is
one exception: judges in the penal
jurisdiction may order that priva-
te information be turned over to
the court.

If parties are effectively enga-
ged in a mediation process, they
may not commence litigation, nor
concurrently pursue any alterna-
tive binding method, namely arbi-
tration (art. 10). There is only one
exception: parties in mediation
may turn to the courts to procure
interim measures of protection
over rights and/or property.

It is interesting that the act
mentions that mediators must
be natural persons, meaning bre-

¥ athing human beings. There is a

reason: some citizens in Spain

| -mediation being so novel—may

actually think that an institution
can mediate, as if people could
sit on a bench outside the offices
of an organization and talk to its
logo.

To become a mediator, natural
persons must have a university
degree, or equivalent, and must
take mediation courses leading to
a degree in mediation. The Public
administration has to regulate
this matter of mediator training,
though by most accounts media-
tor training will consist of courses
averaging anything between 300
and 600 hours. The public admi-
nistration has to decide what it
does regarding continuing edu-
cation.

Thus far (this act is barely a
month old), several universities
in Spain have formed a consor-
tium to provide mediation trai-
ning and degrees because they
expect a huge demand coming
mostly from psychologists and
social workers; maybe some prac-
ticing attorneys. As mediation is
practically inexistent, we will see
mediators having to take state-
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versitdti din Spania au format un
consortiu pentru a oferi instruire
in mediere si diplome, deoarece
se asteaptd la o cerere foarte mare
provenind in mare parte de la psi-
hologi si asistenti sociali; poate
si de la unii avocati practicanti.
Deoarece medierea este practic
inexistentd, vom vedea mediatori
care vor urma cursuri de formare
continud fard a fi mediat vreodatd
un caz.

Mediatorii vor trebui sa-si cum-
pere asigurari de raspundere civila,
organizatiile de mediere vor trebui,
de asemenea, sd cumpere asigu-
rari. Organizatiile sunt responsa-
bile pentru numiri si responsabile
pentru modul in care mediatorul
conduce medierea; pe de altd par-
te, si mediatorul este responsabil
pentru modul in care se desfasoara
medierea.

Ceea ce este interesant este
modul Tn care arbitrii sunt practic
scutiti de raspundere avand in ve-
dere ci o decizie este res iudicata
si aproape imposibil de anulat, iar
mediatorul este supus unor stan-
darde de responsabilitate civild
care au de-a face n totalitate cu
procedura, deoarece acordul nu
este nici mécar al lui.

Articolul 12 este demn de remar-
cat, din cauza cuvantului “a cere”.
Ministerul Justitiei si Administratia
publica vor promova si cere stan-
darde adecvate de educatie initiala
si continud a mediatorilor, inclusiv
supervizarea codurilor de eticd si
aderarea institutiilor de mediere
si a mediatorilor la codurile men-
tionate anterior. Desigur, aceastd
noud sarcind este un drum lung
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fatd de eforturile de reducere pe
care guvernul sustine ca trebuie sa
le ia pentru a putea rimane mécar
in zona euro.

Existd unele asociatii in Spa- -

nia care furnizeaza servicii de

mediere de familie sub o multi- :

tudine de legi regionale privind
mediere de familie, si care au
elaborat brosuri cu intentia de a
reprezenta coduri de eticd. Aceste
coduri sunt concepute in cea mai

mare parte in scopuri de market- :

ing; ei bine, gata, deoarece legea
cere organizatiilor de mediere sd
elaboreze coduri de etici si sd le
respecte ca si cum ar fi norme de
mediere pentru toate intentiile si

scopurile. Nu numai asta: guver- :
nul promite sd urmareasca aceas- -
ta chestiune ca una dintre indato- -

ririle sale pentru a se asigura ca

cetdtenii si companiile beneficia- :

za de servicii adecvate de mediere.
Cat de european este acest lucru?

Desigur, am recomanda ca ori- :

care astfel de cod sa fie elaborat
de citre avocali experimentali in
mediere - in cazul in care poate fi
gasit vreunul.

Articolul 13 privind impartialita-
tea face o confuzie intre indepen- :

denta si impartialitate. In timp ce
impartialitatea este mai degraba

subiectivd, nu la fel este si inde-

pendenta, care poate fi oarecum

stabilita in mod obiectiv. Acest ar- *

ticol are ca scop reglementarea a
ceea ce trebuie inteles ca si conflict
de interese, prin definirea vagd a
catorva circumstan;e, despre care

legislativul simte ca ar putea fi oa- :

recum problematice.
Incepand cu articolul 16, Legea

.%;i" 5
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mandated continuing education
courses without having ever me-
diated a case.

Mediators will have to pur-
chase civil liability insurance;
mediation organizations will also
have to purchase insurance. Or-
ganizations are responsible for
appointments and responsible
for how the mediator conducts
the mediation; on the other hand,
the mediator is also responsible
for how it conducts the mediation.

What is interesting is how ar-
bitrators are practically exempt
from liability considering that an
award is res iudicata and next to
impossible to vacate, and a me-
diator is subject to civil respon-
sibility standards having to do
entirely with procedure since the
settlement agreement is not even
his/hers.

Article 12 is noteworthy beca-
use of the word “require”. The
Ministry of Justice and the Public
administration will foster and
require adequate initial and con-
tinuing education standards of
mediators, including the super-
vision of codes of ethics and the
adherence of mediation institu-
tions and mediators to the said
codes. Certainly, this new task
is a far cry from the downsizing
efforts government claims it must
undertake to even remain in the
Euro zone..

There are some associations
in Spain providing family medi-
ation services under a myriad of
regional family mediation laws
which have drafted pamphlets
purporting to be codes of ethics.

LA QUALITE VIENT DU PROFESSIONNALISME,
LE SERVICE VIENT DU COEUR.

ACALITATEA PROY
TARSER

DIN PROFESIONALISM
L DIN SUFLET:

i

€

These codes are mostly designed
for marketing purposes; well, no
more, because the law requires
mediation organizations to draft
codes of ethics and abide by them
as if they were mediation rules
for all intents and purposes. Not
only that: government pledges to
follow up on this matter as one of
its duties to ensure that citizens
and business receive proper me-
diation services. How European
is that? Certainly, we would re-
commend that any such code be
drafted by seasoned mediation
attorneys -if any can be found.

Article 13 on impartiality hope-
lessly confuses independence and
impartiality. While impartiality is
rather subjective, not so indepen-
dence which can be somewhat ob-
jectively established. This article
is aimed at regulating what must
be understood as a conflict of in-
terest by loosely defining some
circumstances that the Legislator
feels would be somewhat proble-
matic.

Beginning with article 16, the
Act regulates mediation procedu-
re from A to Z. The Legislator is
incapable of regulating the essen-
ce of mediation, feeling it knows
best and must, therefore, regula-
te how the entire mediation pro-
cess should flow. There is nothing
particularly notable beyond the
fact that the mediation procedure
is law.

Without question the most no-
table article within this chapter
is found in the second paragraph
of article 23.3, establishing that
mediators must tell parties that
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reglementeazd procedura de me-
diere de la A la Z. Legislativul este
incapabil sa reglementeze esenta
medierii, avand senzatia ca el stie
cel mai bine si trebuie, prin urma-
re, se reglementeze modul in care
intregul proces de mediere ar tre-
bui s curgd. Nu este nimic notabil
dincolo de faptul ca procedura de
mediere este legea.

Fard Indoiald, cel mai notabil
articol in cadrul acestui capitol
se gaseste in al doilea paragraf al
articolului 23.3, stabilind ci medi-
atorii trebuie sa le spuna partilor
cd orice acord pe care-l semneazi
este obligatoriu, si cd poate fi in
mod legal transformat intr-un in-
strument executiv. Res iudicata?
Nu chiar. Legea doar prevede ci
un acord mediat este un contract,
nu chiar o “decizie”. Desigur, un
acord mediat nu poate fi o decizie,
deoarece decizia impune ca un tert
s decida pentru parti, ceea ce nu
este si cazul medierii.

Un numdr de articole in capito-
lul al cincilea din Lege reglemen-
teaza care parte judiciara ar trebui
sd meargd sd execute un acord
mediat ncheiat in Spania sau in
afara Spaniei. Spania a optat pen-
tru plasarea executiei cétre curtile
de primd instantd, din motive de
comoditate si rapiditate. Avand
in vedere executdrea acordurilor
transfrontaliere mediate, trebuie
sd vedem cum interpreteazd tribu-
nalele noastre ca fiind o “Incalcare
vidita a ordinii publice spaniole”
(art. 27.3), mai ales ca fiecare tard
din UE reglementeazi in mod dife-
rit materia civild, si nu mai vorbim
de problemele legate de familie.

Un numar de dispozitii supli-
mentare si finale incheie prima
Lege nationald spaniold a medierii.
Ca o dispozitie suplimentara, ad-
ministratia publicd promite s pro-
moveze medierea intens. Din toatd
inima? Probabil cd nu.

Spania este un amestec de mo-
dern si antic. La Madrid, unele
dintre cele mai vechi si sofisticate
cladiri au doud etaje. Dacd sunteti
destul de norocosi sa aveti biro-
urile de mediere intr-una dintre
aceste cladiri, ati putea la fel de
bine sa uitati de furnizarea servi-
ciillor de mediere, deoarece legea
prevede cd birourile mediatorilor
si clddirile in care se afld ele sd fie
complet accesibile persoanelor cu
handicap. In plus, mediatorii tre-
buie sa fie pregatiti sa ofere limba-
jul semnelor, Braille, ete. Desigur,
este de dorit si necesar sa oferim
persoanelor cu handicap servicii
de mediere eficiente si, desigur,
tuturor mediatorilor le-ar plicea si
ofere spatii accesibile si de ajutor,
dar este un serviciu cu totul nou in
Spania si putini vor plati pentru a
fi pregatiti pentru aceastd eventua-
litate, In special atunci cand o piata

amedierii trebuie Inca sa fie creatd,

dar mai intai s si existe.
Noua Lege autorizeazd in mod

expres camerele de comert si aso- :

ciatiile barourilor sd-si modifice
statutele pentru a furniza servicii
de mediere, Impreund cu servicii

nationale si internationale de arbi-

traj. Va fi chiar interesant sa vedem
ce vor face, din moment ce nu au

furnizat niciodatd servicii de medi- *

ere civild sau comerciala!

Dispozitiile finale ale Legii mo-

difici, de asemenea, Codul de

procedurd civild, in principal pen- :

whatever agreement they sign is
binding, and that it can be legally
turned into an executive instru-
ment. Res iudicata? Not quite. The
law merely states that a mediated
agreement is a contract, not quite
an “award”. Of course a mediated
agreement cannot be an award,
as an award requires that a third
party decide for the parties, not
the case with mediation.
Anumber of articles in the Act’s
fifth chapter regulate which court
parties should go to execute a
mediated agreement reached in
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tru a prevedea cd termenele de a
actiona in cadrul unui litigiu vor fi
suspendate, atat timp cat partile

incearcd o solutie pe cale amiabi- :

la a conflictului prin mediere, si

pentru a prevedea executarea acor-
durilor de mediere. Codul a fost, :

de asemenea, modificat pentru
a prevedea cd partile pot solicita

recunoasterea unui acord imediat, :

fara asistenta unui avocat, atunci
cand suma in litigiu este mai micd
de 2.000 de euro.

Aceasta este Legea din Spaniei

privind medierea in termeni gene- :

rali. Ceea ce este surprinzator este
modul in care medierea a evoluat
de la a fi complet necunoscutd
publicului, oamenilor de afaceri

si avocatilor deopotriva, la a fi sa- :

utatd ca un leac-minune aproape
instant.

Ceea ce este si mai surprinzitor
este modul in care medierea atrage

oferta, si nu atat de mult cererea, -

deoarece este mai usor ca de astazi

sd devii mediator fird medieri de- :
cat efectiv sd vinzi medierea, indife- -
rent de avantajele sale numeroase, :
deoarece este nevoie de timp pen- :
tru ca partile sd-si schimbe men- :

talitatea si sa treaca de la sistemul
familiar al instantei la un mediu
alternativ propriu de solutionare
a litigiilor.

In cele din urmd, pe partea ofer-

tei, mediatorii efectiv cred cd pot

media tot timpul, si acesta este te-
lul majoritétii mediatorilor de fami-

Spain or outside Spain. Spain has
opted to place execution within
First Instance courts for conve-
nience and speed. Respecting
executing cross-horder mediated
agreements, we need to test what
our courts interprets as “mani-
fest disregard of Spanish public
order” (art. 27.3), particularly as
every country in the EU regulates
civil matters differently, let alone
family matters.

A number of additional and fi-
nal dispositions conclude Spain’s
first national mediation Act. As an
additional disposition, the Public
administration vows to promote
mediation on its nickel. Whole-
heartedly? Probably not.

Spain is a mix of the modern
and the ancient. In Madrid, some
of the toniest oldest buildings are
walk-ups. If you are lucky enough
to have your mediation offices in
one of these buildings, you might
as well forget about providing
mediation services because the
Act provides that the building
and the mediators’ offices be fully
accessible to people with disa-
bilities. Additionally, mediators
must be prepared to offer sign
language help, Braille, etc. Of co-
urse it is desirable and necessary
to provide the handicapped with
effective mediation services and,
of course, all mediators would
love to provide accessible premi-
ses and aid, but this is a brand

new service in Spain and few will
foot the expense to be prepared
for that eventuality, particularly
when a mediation market has yet
to be created, yet to even exist.
The new Act specifically autho-
rizes chambers of commerce and
bar associations to amend their
by-laws to provide mediation
services along with national and
international arbitration services.
It will be rather interesting to see
what they do, since they have ne-
ver provided civil or commercial
mediations services, ever!

| N

Final dispositions within the
Act also amend the country’s
Code of Civil Procedure, princi-
pally to provide that time limits
to act in litigation will be placed
in abeyance while the parties
attempt an amicable solution to
their conflict through mediation,
and to provide for the execution
of mediated agreements. The
Code has also been amended to
provide that parties may request
recognition of a mediated settle-
ment without the assistance of
an attorney when the amount in
dispute is less than 2,000 euros.

This is Spain’s Mediation Act
in general terms. What is surpri-
sing is how mediation has evolved
from being a complete unknown
to the people, businesses and
attorneys alike, to being hailed as
miracle cure-all magic potion in
almost no time.

What is even more surprising
is how mediation is attracting
supply, not so much demand, as
it is easier as of today to become
a mediator without mediations
than to effectively market media-
tion no matter its many advanta-
ges, if anything because it takes
time for disputants to change
their own mentality and to move
from the all familiar court system
to an alternative dispute resoluti-
on environment of their own.

Lastly, on the supply side, me-
diators actually believe that they



medierea, tehnica si arta » ianuarie 2013

lie, precum si al mediatorilor care
urmeazd a fi instruiti. Va mai dura
ceva vreme pand cand un media-
tor poate trdi doar din activitatea
de mediere.

Vom asista la aparitia medierii
ad-hoc? Probabil, pentru ci ni-
meni nu trebuie s stie ¢4 s-a ajuns
la un acord datoritd interventiei
unui mediator care mediaza oca-
zional, pe cale orala. Intr-un fel,
aceastd lege preconizeaza medie-
rea profesionald si acesta este mo-
tivul pentru care mentioneaza fie-

care aspect imaginabil al medierii.

Adoptatd in 1988, prima noas-

trd lege moderna de arbitraj nu
a indeplinit asteptarile, deoarece

arbitrajul este rar folosit in Spa-
nia. Unele amendamente ulteri- :

oare, pentru a face mai arbitrajul

mai atractiv, nu au reugit s creas- :

cd cererea. Medierea va avea si ea
nevoie de timp pentru ,a atinge
majoratul”, dacd se va intdmpla
asta vreodatd. |

Sursd: ADRRESOURCES

PRACTICI INTERNATIONALE PRIVIND
DISPUTELE DE MUNCA: CONCEPTE
CHEIE PENTRU ANGAJATORII MONDIALI

..............................

in ce in ce mult, companiile
D cu operatiuni sau angajati

in mai mult de o tard sunt
expuse riscului procedunlor din-
tr-o jurisdictie strdina, precum si
practicilor si procedurilor nefami-
liare care decurg din litigii in stra-

............................

de muncd din China (LDAC) si este

mai formal si mai procedural de- :

cat medierea. In timp ce deciziile
arbitrale sunt definitive cu privire

la anumite subiecte statutar-de- :

finite, partile in conflict pot face,

in general, recurs la instantele de
inatate. Fireste, apare o serie de judecatd. Desi nu existd instan- :

intrebari: Putem arbitra? Trebuie te specializate pe conflictele de

sd urmdm mediere? Cat timp va
dura procesul? A realiza mecanis-
mele de bazi folosite In solutiona-
re litigiilor de munca si ocuparea
fortei de munca in lume, poate
ajuta companiile sa inteleaga la
ce sd se astepte si sd pregateasca
mai bine strategii si tactici adap-
tate pentru anumite jurisdictii.
Acest articol oferd o imagine de
ansamblu a procedurilor utilizate
pentru solutionarea litigiilor de
muncd In jurisdictii importante
din intreaga lume, cu accent pe
China, Franta, Germania, Africa
de Sud, Spania, Marea Britanie si
Statele Unite ale Americii.

CHINA

Cea mai recenta tendintd in so-
lutionarea litigiilor de munci si
ocuparea fortei de munca in Chi-
na implicd o succesiune formata
din mediere, arbitraj si instantd
de judecatd. Medierea, ca prim
pas al procesului de solutionare
a litigiilor, este mai putin formald
si Incurajata intotdeauna. In ca-
zul in care pértile nu reusesc sd
ajungd la solutionarea prin me-
diere, ele continud cu arbitrajul
si apoi instanta. Cu toate acestea,
un acord obtinut prin mediere
rdméane o posibilitate de-a lungul
procesului de solutionare a liti-
giului. Mediatorii nu sunt alesi de
cdtre pdrti, si in mod normal fac
parte din aceeasi organizatie ca si
arbitrii. Arbitrajul, a doua etapa
de solutionare a litigiilor, este de
obicei efectuat prin intermediul
Comisiilor de arbitraj a litigiilor

Comvilinl de Modicre

Zlua medlern I Bac
§ ]

muncd In China Tn acest moment,

numdrul sporit de cazuri a gene- *

rat cereri pentru existenta unor

astfel de instante separate, spe- :

cializate pe conflictele de munca.

FRANTA

Majoritatea  conflictelor  de
muncd in Franfa sunt rezolvate
in fata unui tribunal specializat
in litigii de munca (“Conseil de
prud’hommes”),
petenta exclusivd de a solutiona
cererile individuale care decurg
din contractul de munca. Instanta
este compusd din patru membri

care are com- .

can mediate full-time, and that is
the goal of most existing family
mediators, as well as the goal of
mediators yet to be trained. It will
be a while until a mediator can
make a living through mediation
activity alone.

Will we see the advent of ad hoc
mediation? Probably, as no one
has to know that an agreement
was reached thanks to the inter-
vention of a mediator mediating
occasionally on a word of mouth
basis. In a way, this Act envisions

professional mediation and that
is why it busies itself with every
aspect of mediation imaginable.
Enacted in 1988, our first mo-
dern arbitration act has not met
expectations, as arbitration is ra-
rely used in Spain. Several amen-
dments later to make arbitration
more attractive have failed to stir
demand. Mediation will take a
while as well to come of age, if it
ever does. ]

Source: ADRRESOURCES

INTERNATIONAL WORKPLACE DIS-
PUTE PRACTICES: KEY CONCEPTS
FOR TODAY’S GLOBAL EMPLOYERS

..............................

operations or employees in

more than one country are ex-
posed to the risk of court proceed-
ings in a foreign jurisdiction and
the unfamiliar practices and pro-
cedures arising out of overseas lit-
igation. Naturally, a flurry of ques-
tions arises: Can we arbitrate?

| nereasingly, companies with

ulDe cembrle 2012

Must mediation be pursued? How
long will the process take? Under-
standing the basic mechanisms
used in labor and employment
dispute resolution around the
world can help companies under-
stand what to expect and better
prepare strategies and tactics
tailored for specific jurisdictions.
This post offers a high-level over-
view of the procedures used for
resolving employment disputes
in major jurisdictions around the
world, focusing on China, France,
Germany, South Africa, Spain, the
United Kingdom and the U.S.

............................

CHINA

The latest trend in settling labor
and employment disputes in China
commonly involves a progression
of mediation, arbitration and court
proceedings. Mediation, as the
first step of dispute the resolution
process, is less formal and always
encouraged. If parties fail to reach

settlement through mediation, they
continue on to arbitration and then
litigation. However, reaching a set-
tlement through mediation remains
a possibility throughout the dispute
resolution process. Mediators are
not chosen by the parties to a dis-
pute, and normally they belong to
the same organization as arbitrators.
Arbitration, the second stage of dis-
pute resolution, is typically conduct-
ed through China’s labor dispute ar-
bitration commissions (LDACs) and
is more formal and procedural than
mediation. While arbitral awards
are final with regard to certain stat-

23



medierea, tehnica si arta » ianuarie 2013

24

neprofesionisti, reprezentand an-
gajatorii si angajatii. Procedura ju-
ridicd aplicabila litigiilor de mun-
cd este simpld si necostisitoare,
deoarece partile prezente in fata
instantei de munca nu trebuie, in
general, s fie reprezentate de un
avocat - au dreptul sd apard in per-
soand, sau pot fi asistate de catre
un reprezentant al sindicatului (si
de multe ori sunt). O audiere preli-
minarda de conciliere este necesara
pentru toate litigiile. Daca aceastd
conciliere esueazd, problema este
supusd unei audieri ulterioare pe
fond. Aceastd procedurd simpla
permite angajatilor sd depund ac-
tiuni in fata instantelor de munca,
dar rezultd intr-un numar mare
de litigii. Procesul poate fi pre-
lungit si, de reguld, dureaza 6-18
luni obtinerea unei hotéréri de la
instanta de muncd si cam acelasi
timp dacd se face recurs. Pentru a
evita aceastd procedura de lunga
durata, partile de multe ori prefe-
rd sd ajungd la o intelegere.
Medierea este, de asemenea,
posibilda in Franta. Intr-adevir,
unele instante de apel incurajea-
zd medierea, cu scopul de a ajuta
la reducerea propriului volum
de muncd. Cu toate acestea, rar
partile sunt de acord sd medieze.
Arbitrajul este interzis pentru liti-
giile de munci, cu exceptia cazu-
luiin care partile sunt de acord cu
el, dupd incetarea contractului de
muncd (ce este foarte neobisnuit).

GERMANIA

Majoritatea litigiilor la locul de
muncd in Germania sunt rezol-
vate prin intermediul instantelor,
si, In general, aceste proceduri
sunt tratate rapid si eficient. Tri-
bunalele de munca specializate
(“Arbeitsgerichte”) au competen-
ta exclusivd asupra spetelor de
muncd si sunt prezidate de un
complet format din 3 judecétori,
ce include un judecdtor profesio-
nist si doi neprofesionisti, care au
mai avut de-a face cu litigii dintre
angajat-angajator. O mare parte a
litigiilor, aproape 40%, sunt rezol-
vate de catre parti in afara instan-
tei, de multe ori urmand audierile
de conciliere obligatorii impuse
de procedurile instantei de mun-
cd. In ceea ce priveste solutiona-
rea alternativa a disputelor, fegea
germana interzice arbitrajul litigi-
ilor de munca. In plus, deoarece
sistemul general este relativ efici-
ent, exist@ o cerere redusd pentru
mediere. Intr-adevir, dreptul ger-
man nu prevede tn mod specific
medierea si instantele germane
nu au voie sd initieze medierea.
Viteza procesului in instanta ger-
mand a litigiilor de munca este
impresionantd, cu o plangere in
prima instantd durdnd 4-9 luni
pentru rezolvare, recursul pani

la un an, iar la Curtea Supremi
de Justitie tnca 6 luni.

SPANIA

Cu exceptia cazurilor speciale

care implicd drepturi constituti-

onale sau validitatea unui acord

de negociere colectivi, toate liti-

giile de munca spaniole trebuie
mai intai mediate. Aceste medieri
obligatorii sunt in majoritate o

formalitate procedurald si rare- :

ori duc la o rezolutie. Sunt doar o
oprire necesard Tnainte ca un caz
poate si fie audiat in instantele
de munca specializate din Spania
(“Juzgados de lo social”), care au
competentd sa judece litigiile la
locul de munca.

Desi arbitrajul este utilizat rar
in litigiile individuale de munca,
este o practicd regulaté pentru

problemele colective. In plus, par- :

tile pot solutiona in afara instantei,

atat timp cat acestea respecta ce- :

rintele formale. In ceea ce priveste
eficienta procedurald in Spania,

in functie de tipul de cerere, o de-

cizie In prima instantd a Curtii de
munca dureaza intre 4 luni si un
an. Un recurs, de obicei, dureazd
intre 6-10 luni, cu o duratd mai
mare in jurisdictiile oraselor mai
mari , iar deciziile Curtii Supreme
pot dura incd 2-3 ani.

AFRICA DE SUD
In Africa de Sud, disputele pot

fi rezolvate printr-o serie de insti- *

tutii de solutionare a litigiilor, si

anume Comisia pentru concilie- -

re, mediere si arbitraj ( “CCMA”),

Consiliile de Negociere si agenti-
ile private de solutionare a litigi-

ilor, precum si prin intermediul
instantei sau prin intelegerea

partilor. CCMA este agentia cen- :

trald pentru solutionare litigiilor
in materie de munca, de§i nu are

o competentd inerentd asupra tu- :

turor litigiilor de munca. Functia

principald a CCMA este de a re- :

zolva disputele prin conciliere, si
in cazul in care aceasta esueazd,

prin arbitraj. Consiliile de Nego-

ciere sunt institutii de negociere,
care, de obicei, sunt specifice
unei industrii sau unui anumit
sector. Acestea au competentd

sd judece litigiile legate de sec- :

torul sau industria lor specificd,
indiferent dacd partile In litigiu
sunt membri ai sindicatelor si
organizatiilor patronale care fac
parte din Consiliu. Un Consiliu de
Negociere trebuie sd incerce si
rezolve diferendul prin conciliere
si, dacd nu reuseste, trebuie si il
rezolve fie prin arbitraj, dacid asa

se cere in Legea privind Relati-

ile de Munca ( “LRA"), fie partile
sunt de acord ca acest Consiliul

de Negociere sa arbitreze dispu- :
ta. Dacd nu exista nici un Consi- :

liu de Negociere relevant, atunci

utorily-defined subjects, the parties
to the dispute can generally file an
appeal to the courts. Although there
are no specialist employment courts
in China at the moment, recent surg-
es in cases have generated calls for
separate labor courts.

FRANCE

Most workplace disputes in
France are settled before a spe-
cialized labor court (“Conseil de
prud’hommes”) which has exclu-
sive jurisdiction to resolve indi-
vidual claims arising out of the
employment contract. The court
is composed of a panel of four lay
members representing employers
and employees.

The judicial procedure ap-
plicable to workplace disputes
is simple and inexpensive since
the parties before the labor court
do not generally need to be rep-
resented by a lawyer - they are
entitled to appear in person, or
may be assisted by a union rep-
resentative (and frequently are).
A preliminary conciliation hear-
ing is required for all disputes. If
the conciliation fails, the matter
is heard at a subsequent hearing
on the merits. This simple proce-
dure makes it easy for employees
to file actions before the labor
courts and in turn results in a
large number of litigations. The
process can be protracted and it
usually takes 6-18 months before
a judgment is obtained from the
labor court and the same amount
of time again if there is an appeal.
To avoid this lengthy procedure
the parties often prefer to reach
a settlement.

Mediation is also possible in
France. Indeed, some Courts of
Appeal encourage mediation in
order to help reduce their work-
load. However, parties rarely
agree to mediate. Arbitration is
forbidden for employment dis-
putes, unless the parties agree
to it after termination of employ-
ment (which is highly unusual).

GERMANY

The lion’s share of workplace
disputes in Germany are settled
through the courts, and in gener-
al these procedures are handled
quickly and cost-effectively. Spe-
cialized labor courts (“Arbeitsger-
ichte”) have exclusive jurisdiction
over employment matters and are
presided over by 3-judge panels
including one professional judge
and two laypersons with employ-
ee — and employer-friendly back-
grounds. A large portion of dis-
putes, nearly 40%, are settled by
parties outside of court, often fol-
lowing on the heels of mandatory
conciliatory hearings imposed by
labor court procedure. With re-

gard to alternative dispute resolu-
tion, German law forbids the arbi-
tration of employment disputes.
In addition, because the overall
system is relatively efficient, there
is little demand for mediation. In-
deed, German law does not spe-
cifically provide for mediation and
German courts are not allowed to
initiate mediation. The speed of
the German labor court process
is impressive, with a first-instance
complaint taking 4-9 months to
resolve, an appeal up to one year
and a Supreme Court taking just a
further 6 months.

SPAIN

Exceptin special cases involving
constitutional rights or the validity
of a collective bargaining agree-
ment, all Spanish employment
disputes must first be mediated.
These obligatory mediations are
mostly a procedural formality and
rarely result in settlement. They
are merely a necessary stop before
a case can be heard in Spain’s spe-
cialized labor courts (“Juzgados de
lo social”), which have jurisdiction
over workplace disputes.

Although arbitration is rarely
used in individual employment
disputes, it is regular practice
for the treatment of collective
matters. In addition, parties may
settle out-of-court as long as they
respect formal requirements.
Regarding Spain’s procedural ef-
ficiency, depending on the type
of claim, a first instance decision
from the Labor Courts will take
from 4 months up to one year. An
appeal usually takes from 6-10
months, with larger cities’ juris-
dictions vyielding longer waits,
and Supreme Court decisions can
take an additional 2-3 years.

SOUTH AFRICA

In South Africa, disputes can
be resolved through a number
of dispute resolution institutions,
namely the Commission for Con-
ciliation, Mediation and Arbitra-
tion (the “CCMA”) Bargaining
Councils and private dispute reso-
lution agencies as well as through
court processes or through the
parties reaching settlement.

The CCMA is the central dispute
resolution agency for labor matters
although it does not have an inher-
ent jurisdiction over all labor dis-
putes. The CCMA's main function is
to resolve disputes through concili-
ation, and failing that, arbitration.

Bargaining Councils are bar-
gaining institutions which are
usually industry or sector specific.
They have jurisdiction over dis-
putes in relation to their specific
sector or industry regardless of
whether the parties to the dispute
are members of the trade unions



medierea, tehnica si arta » ianuarie 2013

CCMA devine prima institutie de
angajament. Instantele de mun-
cd co-existd cu instantele civile
generale, si in general, exercita
jurisdictia exclusivd asupra litigi-
ilor de munca specializate. Prima
sarcind a instantelor de munca
este de a se pronunta asupra liti-
giilor legate de libertatea de aso-
ciere, concedieri abuzive si grevd,
precum si sd revizuiascd decizii
de arbitraj date de CCMA si / sau
Consiliile de Negociere.

MAREA BRITANIE

fn Marea Britanie, disputele
pot fi solutionate prin interme-
diul instantelor judecatoresti,
medierll sau prin acordul inde-
pendent al par-
tilor. Tn cazul in
care partile ajung
la un acord (inclu-
siv prin mediere),
pentru ca o re-
nuntare la preten-
tii sa fi valahilg,
acordul trebuie
sa 1indeplineasca
anumite  cerinfe
procedurale, in-
clusiv aceea ca
partea s fi obti-
nut sfaturi de la
un avocat. Legile
din Marea Brita-
nie interzic soluti-
onarea majoritafii
litigiilor la locul
de munca prin ar-
bitraj, o interdic-
tie care se extinde
a toate cazurile
ce decurg din sta-
tutul de angajare,
cum ar fi cererile
de discriminare
sau  drepturile
inechitabile de concediere. Ca
o consecintd, litigiile la locul de
muncd nu sunt aproape niciodata
solutionate pe calea arbitrajului
in Marea Britanie.

In Marea Britanie, instante spe-
cializate pe forta de muncd, cu-
noscute sub numele de Tribunale
privind forta de munca, au compe-
tenta exclusiva de a rezolva indeo-
sebi litigii individuale care decurg
din drepturile de munca legale.
Cu privire la aspectele care nu au
legaturd cu drepturile legale, tri-
bunalele privind forta de munca
au autoritatea foarte limitata de
solutionare a litigiilor individuale
de la locul de munca. Drept rezul-
tat, multe dispute contractuale
sunt rezolvate de catre instantele
civile generale, in special cu privi-
re la clauzele de neconcurent, se-
cretele comerciale si disputeie pri-
vind bonusuri de valoare ridicata.
Existd, de asemenea, tribunalele
specializate pentru solutionarea
litigiilor legate de recunoasterea

sindicatelor si a altor organisme
reprezentative ale angajatilor.

In general, cazurile prezentate
in Tribunalele de Munca dureaza
aproximativ 8-12 luni pentru a fi

rezolvate, plus un an pentru ca re- :

cursul sa fi audiat de citre Curtea
de Apel.

STATELE UNITE ALE
AMERICII

Existd mai multe optiuni de
solutionare a litigiilor legate de
locul de munca tn SUA, variind
de la angajamentul voluntar in

arbitraj sau mediere pana la pro- :

cedurile judiciare. Contractele de

munca pentru directori si politici- :

le companiei pot solicita ca toate

SRR

i }
]

and employers’ organizations
that are parties to the council. A
Bargaining Council must attempt
to resolve the dispute through
conciliation and if this fails, it
must resolve the dispute through
arbitration if either the Labor Re-
lations Act (the “LRA”) so requires
or the parties agree that the Bar-
gaining Council must arbitrate
the dispute. If there is no relevant
Bargaining Council, then the
CCMA becomes the first institu-
tion of engagement.

Labor courts exist side-by-side
with the general civil courts, and
generally exercise exclusive juris-
diction over specialist labor mat-
ters. The labor courts’ primary

ALEGEREA EFICIENTA
DECIZIE, ECHILIBRU §ISUCCES |

disputele sa fie rezolvate prin

asa-numitele mecanisme “alter- :
native de solutionare a litigiilor”. :

Angajatii pot depune cereri in

instantele federale si cele de stat, -

dar pentru anumite cereri care se

supun unor legi anti-discrimina- :
re (ceea ce duce la procese in in- :

stantd), au obligatia de a depune

plangere la Comisia pentru Egali-

tatea Sanselor privind Angajarea
sau la organizatii de stat, cum ar
fi Departamentul de Stat privind
Drepturile Omului din New York
(si agentii similare din alte state).

Deoarece agenda instantelor de
judecata de stat si federale este

adesea suprasolicitatd, intarzie- -
rile sunt comune. Ca urmare, me- -

todele alternative de solutionare
a litigiilor sunt adesea utilizate
pentru a obtine o rezolutie. M

PETA-ANNE BARROW,,
NICOLE BOROFSKY, '

YING LI, JEAN-BAPTISTE
MARTIN, BETSY PLEVAN

tasks are to adjudicate disputes
relating to freedom of association,
automatically unfair dismissals
and strike disputes as well as to
review arbitration awards of the
CCMA and/or Bargaining Councils.

UNITED KINGDOM

In the UK, disputes can be set-
tled through the courts, media-
tion or by parties independently
reaching settlement. Where par-
ties reach settlement (including
through mediation), in order for
a waiver of claims to be valid,
the settlement agreement must
satisfy certain procedural re-
quirements, including that the
individual has obtained advice
from a lawyer. UK laws prohibit
the resolution of most workplace
disputes through arbitration, a
prohibition which extends to
all claims arising out of employ-
ment statutes, like discrimination
claims or unfair dismissal rights.
As a consequence, workplace dis-

putes are almost never settled by
way of arbitration in the UK.

In the UK, specialist employ-
ment courts, known as Employ-
ment Tribunals, have sole juris-
diction to resolve most individual
claims arising out of statutory em-
ployment rights. On matters unre-
lated to statutory claims, Employ-
ment Tribunals have very limited
scope to hear individual work-
place disputes. As a result many
contractual disputes are resolved
by general civil courts, especially
disputes about non-competes,
trade secrets and high-value
bonus disputes. There are also
specialist tribunals for resolving
disputes about the recognition of
trade unions and
other  employee
representative
bodies.

Generally,
claims before the
Employment  Tri-
bunals take about
8-12 months to be
resolved, with a
further year nec-
essary for an ap-
peal to be heard
by the Employ-
ment Appeal Tri-
bunal.

UNITED STATES
Multiple  op-
tions exist for

the resolution of
workplace-related
disputes in the
U.S., ranging from
voluntary engage-
ment in arbitra-
tion or mediation
to court proceed-
ings. Employment
contracts for executives and com-
pany policies may require that all
disputes be resolved by these so-
called “alternative dispute resolu-
tion” mechanisms.

Employees may file claims in
federal and state courts, but for
claims under certain anti-dis-
crimination laws (leading to jury
trials) are required to first file
complaints with the Equal Em-
ployment Opportunity Commis-
sion or state organizations such
as the State Division of Human
Rights in New York (and similar
agencies in the other states).

Because state and federal
courts’ dockets are often overbur-
dened, delays are common. As a
result, alternative dispute resolu-
tion methods are often utilized to
achieve resolution. [ ]

PETA-ANNE BARROW,
NICOLE BOROFSKY,
YING LI, JEAN-BAPTISTE
MARTIN, BETSY PLEVAN
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COLABORARE INTRE AVOCATUL PO-

PORULUI -

n luna decembrie 2012 intre

Biroul Teritorial Ploiesti al insti-

tutiei Avocatul Poporului si Cen-
trul de Mediere Ploiesti a fost sem-
nat un protocol de colaborare ce
are ca obiectiv informarea cetéte-
nilor cu privire la posibilitatea so-
lutiondrii anumitor conflicte prin
mediere, procedurd reglementatd
prin Legea nr. 192/2006 privind
medierea si organizarea profesiei
de mediator, cu modificarile aduse
ulterior prin Legea nr. 115/2012.

0 parte a problemelor cu care
cetdtenii se prezintd in audienta
la sediul Biroului Teritorial Plo-
iesti al intitutiei Avocatul Popo-
rului au ca obiect conflicte ce se
impun a fi solutionate In instanta
(cele mai multe vizand neintelege-
rile dintre persoanele fizice).

Procedura medierii reprezintd
o alternativd a rezolvarii acestor
litigii, avand desigur avantaje n
ceea ce priveste timpul de solutio-
nare, costurile, confidentialitatea.

Expertii  Biroului Teritorial
Ploiesti ai institutiei Avocatul
Poporului, in cadrul audientelor
acordate cetdtenilor au informat
persoanele care au astfel de pro-
bleme cu privire la noile regle-
mentdri si posibilitatea pe care
o au de a se prezenta la birourile
de mediere unde pot beneficia in
mod gratuit de sedinta de infor-
mare. In functie de particulariti-
tile fiecarui caz, persoanele pot
decide daca vor urma aceastd pro-
cedurd sau se vor adresa instantei
de judecata.

Cetdtenii si-au manifestat inte-
resul fatd de aceastd alternativé si

CENTRUL DE MEDIERE

au dorit sa se prezinte la mediator

pentru a afla amanunte referitoa- :

re la procedura medierii. Evitarea

unui proces in instanta este do- -

ritd de cei interesati, daca existd
o alternativd care si le faciliteze
rezolvarea conflictelor.

Biroul Teritorial Ploiesti al in-
stitutiei Avocatul Poporului, in- :

stitutie menitd sd apere cetatenii

in raporturile acestora cu auto- :

ritatile administratiei publice, a
primit n cursul acestui an peste
2300 de persoane in audienta.
Numdrul petitiilor inregistrate a
fost de 488, din care pentru 358
au fost deschise dosare si au fost

intreprinse demersuri pentru ve- :

rificarea si rezolvarea aspectelor
sesizate. Peste 75% din dosare au

primit o rezolvare favorabild, au- :

toritdtile administratiei publice
dand curs solicitérilor institutiei
Avocatul Poporului si procedand
la rezolvarea acestor cazuri prin
mediere si dialog.

Numérul mare al cetatenilor
care s-au prezentat in audien;é,

precum si cel al petitiilor inregis- *

trate la Biroul Teritorial Ploiesti
al institutiei Avocatul Poporului
denotd ca aceastd institutie este
cunoscutd si utild cetatenilor,
acestia avand nevoie de sprijinul
ei in lupta cu birocratia.

In cazurile ce intrd in compe-

tenta acestei institutii, medierea
s-a dovedit a fi o variantd pe care
cetdtenii o preferd proceselor in
instantd, cu autoritétile publice. m

T0ANA ENACHE
Ezxpert coordonator

_ ACORDUL DE MEDIERE
IN CAZUL DIVORTULUI CU MINORI

G

e cuprinde un acord de me-
diere intervenit intr-o cauza
aflatd pe rolul instantei de

judecatd, avand ca obiect desface- ®

rea casdtoriei si celelalte aspecte

accesorii desfacerii casétoriei:

o desfacerea cdsitoriei de comun
acord;

o numele purtat dupé desfacerea
cdsatoriei;

® cxercitarea autoritatii
testi Tn comun;

o stabilirea domiciliului minorilor;

o modalitatea de pastrare a legd- o
turilor personale dintre parin-
tele separat si copii;

o program de vizitare (in timpul

parin-

sdptdmanii, in week-end, in va- -
cante, sarbatorile de Pasti, de Crd- -

ciun, Revelionul, ziua de nastere);
Stabilirea contributiei parintilor

fesionald a copiilor (stabilirea

obligatiei de intretinere, edu- :
catia copilului, cheltuielile cu- :
rente, cheltuielile extrascolare, :

efectuarea temelor)
¢ Cum comunicd pdrinii i cum
vor schimba mformatu

Ingrijirea copilului in lipsa pa-

rintilor;
o Transportul copiilor;

o Cum se aduc schimbari impor- =

la cheltuielile de crestere, edu- :
care, nvatdturd si pregdtire pro-

COLABORATION BETWEEN OMBUDS-
. MAN - THE MEDIATION GENTRE OF
PLOIESTI iN FOLOSUL CETATENILOR . PLOIESTI, FOR THE CITIZEN'S BENEFIT

n December 2012, the Ploiesti
Territorial Office of the Om-
budsman and Ploiesti Media-
tion Center signed a cooperation
protocol that aims to inform citi-
zens about the possibility of re-
solving certain disputes through

TR RO Ay,
ANV OCATI
LAROPORULLY

mediation, a procedure regulated
by Law no. 192/2006 on media-
tion and the mediator profession,
with later changes brought by
Law no. 115/2012.

Some of the problems that peo-
ple come before the Ploiesti Ter-
ritorial Office of the Ombudsman
concern conflicts that are to be
settled in court (mostly regarding
disputes between individuals).

Mediation is an alternative to
resolving these disputes, with
advantages in terms of time for
resolution, costs, confidentiality.

Experts with the Ploiesti Terri-
torial Office of the Ombudsman,
during hearings dedicated to citi-
zens, have informed people with
such problems about the new
regulations and their possibility
to go to a mediation office, where
they can receive free informa-

tion sessions. Depending on the
specifics of each case, people can
decide whether to follow this pro-
cedure or to address the court.

Citizens have expressed inter-
est in this alternative and wanted
to come to the mediator to find
out details about mediation pro-
cedure. Avoiding a court trial is
required by those concerned, if
there is an alternative to facilitate
conflict resolution.

The Ploiesti Territorial Office of
the Ombudsman, an institution
designed to protect citizens in
their relations with public author-
ities, heard this year over 2300
people. Number of complaints
registered was 488, of which 358
cases were filed and steps were
taken to verify and resolve issues
before them. Over 75% of cases
received a favorable settlement,
government authorities fulfilling
the requests of the Ombudsman
and further on solved these cases
through mediation and dialogue.

Large number of citizens com-
ing to be heard, and the high num-
ber of complaints registered by
the Ploiesti Territorial Office of the
Ombudsman indicates that this
institution is known and useful to
citizens, as they need its support
in fight against bureaucracy.

In cases falling within the ju-
risdiction of this institution, me-
diation has proven to be a variant
that citizens prefer over court tri-
als with public authorities. [ |

I0ANA ENACHE
Coordinating Expert

MEDIATION AGEEMENT IN DIVORCE
INVOLVING MINORS

ere is the content of a me-
H diation agreement occurred
in a case before the court,
seeking dissolution of marriage
and other accessory aspects of
divorce:
o Dissolution of marriage by mu-
tual agreement;
o Name after divorce;
e Jointly exercise of parental au-
thority;
o The residence of minors;
® How to preserve personal ties
between separating parent and
child;
e Visiting hours (weekdays, week-
ends, holidays, Easter, Christ-

mas, New Year, birthday);

o Establishing parents’ money
contribution to growth, educa-
tion and professional training
of their children (setting allow-
ance, child education, current
expenses, school expenses,
homework)

® How parents communicate and
how they will exchange infor-
mation;

o Child care if parents are miss-
ing;

® Transportation of children;

o How to bring important chang-
es in children’s lives;

o Medical care;
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tante fn viata copiilor;
o Ingrijirile medicale;
® Partajarea bunurilor comune.

In scopul durabilitdtii acordului
de mediere, in cauzele cu minori,
mediatorul poate pune la dispo-
zitia prtilor un plan parental mi-
nimal. Planul parental sau planul
de Ingrijire parinteasca reprezintd
modalitatea prin care se implemen-
teazd in general custodia comuna.
Tn RomAnia, ideea de plan parental
este inca la inceput, avand in vede-
re faptul cd abia din luna octombrie
2011 in cuprinsul Noului Cod Civil
apare notiunea de autoritate parin-
teascd sau custodie comund.

Pentru a produce efecte acor-
dul de mediere (respectiv tncuvi-
intarea de catre instanta de jude-
catd), mediatorul trebuie sd aibd
in vedere interesul superior al co-
pilului, asa cum este previzut in
Legea nr. 272/2004 si in art. 263
din Noul Cod Civil.

Conflictele de familie au fost
dintotdeauna si vor fi cauze sen-
sibile. Relatiile de familie au un
rol foarte important in cresterea
si dezvoltarea armonioasd a copi-
ilor. Atunci cand sunt deteriorate
afecteaza toate partile implicate.
De aceea incurajez pértile care se
confrunti cu astfel de conflicte sd
apeleze cu incredere la procedura
medierii, recurgerea la o aseme-
nea procedurd avand urméitoare-
le avantaje:

ln_tormarea prealabila asupra proce
Principiul Presupune dreptul
procesul de mediere.
Mediatorul trebuie s respecte $i saincurajeze dreptul partilor de a
lua o decizie libera si in cuno$tinta de cauzi care sa solutioneze

divergentele dintre ele. I

Ziua medierii la Bacau | Decembrie 2012

¢ Confidentialitatea. Sedinele
de mediere si deciziile partilor

sunt confidentiale. Atat medi- :
atorul cat si partile prezente, :

precum si avocatii acestor parti
se obligd si pastreze caracterul

confidential al tuturor aspecte-

lor discutate in mediere.

® Decizia apartine partilor impli- :

cate in conflict (Sotii sunt cei
care hotdrdsc asupra tuturor
aspectelor divortului);

® Procedura este simpla si rapida.

LILIANA TUDOSE
Mediator

MEDIERE - INCEPUT SI FINALITATE

.............................

m ales medierea ca o pro-
A vocare cu privire la propria-
mi persoand, si asta datori-
ta defectului meu de a nu accepta
informatia, indiferent care ar fi
ea, ca fiind corectd atunci cand
provine de la terti. Am hotérat sd
iau informatia din sursa directa,
prin intermediul formatorilor din
Asociatia Centrul de Mediere Cra-
iova, carora le multumesc pentru
profesionalismul cu care ne-au
Impartasit toate tainele medierii.
Pe parcursul cursurilor am
inteles cd intuitia m-a ajutat si
de aceasta datd si m-a facut sd
inteleg cd, pentru a fi un bun
mediator, trebuie sa stii si sa
constientizezi cd starea de conflict
a existat, existd si va exista in con-
tinuare, numai cd acest conflict
trebuie gandit In mod pozitiv ;
astfel cd atunci cand partile se
afld 1n fata ta, trebuie sa pornesti
de la principiul cd acest conflict
nu reprezintd o situatie de nere-
zolvat, ci este o situatie datd, pe
care trebuie sd o gestionezi cu
tehnica unui bun profesionist.
In prima fazd, nu din experien-
14, ci din documentare, am inteles
cd aceastd situatie de conflict a

...... d ettt teccttteenae

fost studiata de peste sute de ani
si este studiata in continuare, pe

rand, de psihologi, sociologi, fi-

lozofi, medici, etc. si toti au ajuns
la concluzia unanim4 ca disputele

(conflictele) sunt afectate si influ-

entate de principii psihologice,

emotionale si nu numai , enume- :
rarea neputand fi incheiata dato- -

ritd particularitatilor multiple ale
fiecarui individ. Am inteles, de
asemenea, cd fiecare dintre noi
ne aflaim permanent intr-o stare

de conflict, nu neaparat cu cine- -

va, ci chiar cu noi fngine, si de noi
depinde cum (ne) gestiondm acest
conflict personal.

Personal, consider ci aceastd
profesie de mediator face parte
din categoria profesiilor nobile,

care, odatd promovatd si cunos-

cutd la scard largd, va fi de un real

folos partilor care se afla in situ- :
atii de conflict, neintelegeri, dis- :

pute ete. Rolul mediatorului este
acela de a apela la toate tehnicile
cunoscute si de a aplana aceastd
stare de conflict a fiecirui individ
luat separat, nu prin incercarea
de a-i schimba mentalitatea cu
privire la principiile si valorile lui
personale, ci de a schimba pozitia

: durii
partilor de a fiinformate cy privire la

o Share of joint property.

To give sustainability to media-
tion agreement in cases involving
minors, the mediator may pro-
vide the parties with a minimal
parental plan. Parental plan or
parental care plan is the way to
generally implement the joint
custody. In Romania, the idea of
parental plan is still in its infancy,
given that only in October 2011,
the notion of parental authority
or joint custody appeared in the
new Civil Code.

In order for the mediation
agreement (namely approval by

the court) to produce

effects, the mediator

must consider the best
interests of the child,
as provided in Law no.

272/2004 and art. 263 of

the New Civil Code.
Family conflicts have

always been and will be
sensitive cases. Family
relationships have a very
important role in the
growth and harmonious
development of children.
When damaged, it affects
all parties involved. There-
fore T encourage parties
facing such conflicts to
turn with confidence to
mediation, as recourse
to this procedure has the
following advantages:

o Confidentiality. ~ Mediation
sessions and decisions of the
parties are confidential. Both
the mediator and the parties
and their lawyers undertake to
keep confidential all matters
discussed in mediation.

o The decision belongs to the
parties involved in conflict
(spouses are the ones who de-
cide on all aspects of divorce);

o The procedure is quick and
simple. |

LILIANA TUDOSE
Mediator

MEDIATION — BEGINNING AND FINALITY

.............................

chose mediation as a challenge

to my own person, due to my

shortcoming in not accepting in-
formation, whatever it may be, as
being accurate, when comes from a
third party. I decided to take the in-
formation directly from the source,
through the trainers of Craiova Me-
diation Center Association, whom
[ thank for the professionalism in
sharing all secrets of mediation.

Throughout the course, I learnt
that intuition helped me this time
again and made me understand
that, in order to be a good me-
diator, you must know and realize
that the conflict state existed, still
exists and will continue to exist;
its only that conflict must be
thought positively, so that when
the parties are before you, you
have to start from the principle
that conflict is not an unsolvable,
but a given situation, which you
have to manage with the tech-
nique of a good professional.

In the first phase, not from
experience, but from documen-
tation, I understood that this
conflict state has been studied
for hundreds of years and is still
studied by psychologists, sociolo-

.............................

gists, philosophers, doctors, etc...
and all came to the unanimous
conclusion that disputes (con-
flicts) are affected and influenced
by psychological, emotional and
beyond principles, the enumera-
tion couldn’t be completed due
to multiple features of each in-
dividual. T also understood that
each of us is constantly in a state
of conflict, not necessarily with
someone, but even with our-
selves, and depends on us how
we manage this personal conflict
(ourselves).

Personally, I think the mediator
profession is part of those noble
professions, which once promot-
ed and widely known, will be of
great use for parties that are in
conflict, disagreements, disputes,
etc. The mediator’s role is to re-
sort to all known techniques for
resolving this conflict situation of
each individual taken separately,
not by trying to change the men-
tality regarding personal prin-
ciples and values, but to change
parties’ position in that given
situation, the concrete situation
that is presented to the mediator.

In the second phase, the practice,

27



medierea, tehnica si arta » ianuarie 2013

28

lui cu privire la situatia datd, situ-
atia concretd cu care se prezintd
in fata mediatorului.

In a doua fazii, cea a practicii,
am inteles faptul cd mediatorul
nu “lupta” pentru a incheia acor-
dul de mediere, ci “luptd” pentru
ca acest acord sa fie durabil si sd
aduca o Impdacare a partilor, cel
putin privind disputa supusa me-
dierii, si cel mai important lucru
este ca acest acord sa aibd ca fi-
nalitate o sentintd judecatoreasca
sau un act notarial. Altfel, chiar
dacd acordul a fost Tncheiat, dupd
pérerea mea, este nu o mediere
finalizatd cu succes printr-un
acord, ci este o mediere esuat,
lucru care nu poate aduce nici un

fel de satisfactie profesionald me- :

diatorului, cu atdt mai mult nu va
conduce la o stare de multumire
a pdrtilor nici in prezent, nici in
viitor.

In final, rog pe toti cei care ci- :

tesc articole cu privire la mediere

sau afld de existenta acestei alter- +
native de solutionare a disputelor, :

din orice sursd, si se informeze
cu privire la aceasta, pentru ci
reprezintd un tneeput de disci-
plinare si civilizare a dialogului
social, cu o finalitate beneficd
atat pentru cetdteni, cat si pentru
mediatori. |

TUDOSE MADALINA
Mediator

POVESTE PENTRU OAMENI MARI

rice asemanare cu per-
O soane sau intamplari este
reala.

Oare mai exista in zilele noas-
tre povesti? Da, ele exista, se
intampla in jurul nostru zi de zi,
mai zgomotoase sau nestiute de
nimeni. Povestea ce urmeaza este
despre pionieri si exploratori.

« Un om trebuie sa-si cunoasca
destinul, altfel este pierdut. Prin
asta vreau sa spun ca odata, de
doua ori, maxim de trei ori soar-
ta il ajunge din urma si il bate pe
umar. Daca are inspiratie, curiozi-
tate, imaginatie, el se va intoarce
si soarta ii va arata drumul ce
trebuie urmat. Iar daca va avea si
gust, va urma acea cale » (George
Smith Patton Jr.)

Cam asa mi s-a intamplat si
mie, prima data prin 2009, a doua
oara anul acesta, in 2012. O buna
prietena, pionier pe taramul ne-
explorat al medierii, m-a intrebat
daca vreau sa cercetez mai indea-
proape domeniul. Prima data am
refuzat, nu am dat atentia cuve-
nita propunerii ei. A doua oara
mi-am amintit insa cuvintele lui
George Smith Patton si astfel am
acceptat provocarea.

M-am gandit “De ce nu?”. De ce
daca tot vin din domeniul psiholo-
giei nu pot folosi aceasta experi-
enta in domeniul medierii pentru
a ajuta oamenii sa puna capat
unor conflicte intre ei fara a mai
fi nevoiti sa treaca prin experien-
ta, pentru multi traumatizanta, a
instantelor de judecata?

Prietena mea, pionier din tinu-
tul nou al medierii, alaturi de alti
inimosi colegi asemenea ei, au
format un grup bine inchegat, or-
ganizat si metodic, numit Centrul
de Mediere Ploiesti. Cu entuzias-
mul specific acestei bresle noi, cu
mult curaj si vointa de a reusi, au
pornit promovarea medierii gan-
dind ca ar fi bine ca toti oamenii

.............................

sa fie informati despre facilitatile
acestui domeniu, putin explorat.
Atrasi de entuziasmul lor, s-au

alaturat alti cativa doritori de in- :

formare si cunoastere, dornici de
0 noua aventura. Astfel, in scurt
timp, s-a format un nou grup din
5 oameni diferiti, din domenii
diferite, straini unul de celalalt
pana atunci, dar care doreau sa

patrunda tainele noului taram. °
Auzisera de atractii noi, oportuni- :

tati interesante care ofereau alte

variante de rezolvare a proble-

melor de zi cu zi care se termina
de cele mai multe ori pe scarile
tribunalelor.

Totul era diferit de ceea ce stiu- *

sera ei pana atunci. Astfel a inceput

aventura celor 5 pe taramul medi- :
erii. Avea sa fie o aventura fantas- :
tica, de transformare continua, :

domeniul era fascinant, elemente
de noutate la tot pasul, totul era

captivant. Dealtfel grupul a fost

|

constituit sub o zodie fasta, avand
un mentor excelent, unul dintre

primii pionieri in acest domeniu. :

Ba mai mult, au avut sustinerea si
indumarea si a altor pionier.

In timpul acestei aventuri, te- *

merarii nostri au deprins tainele
esentiale ale supravietuirii in

I understood that a mediator does
not “fight” to conclude the media-
tion agreement, but “fights” for this
agreement to be sustainable and
bring a reconciliation of the parties,
at least on the subject debated in
mediation and the most important
thing is for this agreement to be
finalized in a court judgment or no-

; — tary authen-
tication. Oth-
erwise, even
if the agree-
ment was
concluded, in
my opinion,
it is not a me-
| diation com-
pleted  suc-

cessfully with an agreement, but
a failed mediation, which cannot
bring any professional satisfaction
to the mediator, especially it would
not lead to a state of satisfaction for
parties, neither in the present, nor
in the future.

Finally, I ask all who read ar-
ticles on mediation and learn
about this alternative dispute res-
olution, from any source, to get
more information on it, because it
is the beginning of a disciplined
and civilized social dialogue,
with a beneficial finality both for
citizens and for mediators. |

TUDOSE MADALINA
Mediator

STORY FOR GROWNUPS

.............................

ny resemblance to persons
A or events is real.

Are there stories nowa-
days? Yes, they exist, they hap-
pen around us every day, some
of them noisy, some unknown by
anyone. What follows is the story
of pioneers and explorers.

“A man must know his destiny...
if he does not recognize it, then
he is lost. By this I mean, once,
twice, or at the very most, three
times, fate will reach out and tap
a man on the shoulder... if he
has the imagination, he will turn
around and fate will point out
to him what fork in the road he
should take, if he has the guts,
he will take it” (George Smith
Patton Jr.)

Something like this happened
to me, first time in 2009, the
second time this year, in 2012.
A good friend, a pioneer in the
unexplored realm of mediation,

Ziua .'medierii la Bacéu IT)_écembr

asked me if T wanted to explore
the field more closely. First I refu-
sed, I did not give due considera-
tion to her proposal. The second
time I remembered the words of
George Smith Patton, and so I ac-
cepted the challenge.

I thought “Why not?”. Why not

.............................

if anyway I come from the field
of psychology and T could use
this experience in mediation to
help people end conflicts betwe-
en them without the need to go
through the experience, for most
traumatic, of court trials?

My friend, a pioneer in the new
land of mediation, along with
other hearty colleagues just like
her, formed a well put together,
organized and methodical group,
called Ploiesti Mediation Center.
With particular enthusiasm of
this new guild, with courage and
the will to succeed, they started
promoting mediation thinking it
would be nice for all people be
informed on the facilities of this
area, little explored.

Attracted by their enthusiasm,
few others joined, wanting in-
formation and knowledge, eager
for a new adventure. Thus, soon
a new group of 5 different peo-
ple from different areas formed,
strangers to each other at first,
but they wanted to penetrate the
secrets of the new land. They had
heard about new attractions, new
interesting opportunities offe-
ring other alternatives for solving
everyday problems that often end
up in courts.

Everything was different from
what they had known before.

{ Thus began the adventure of the

5 into the realm of mediation. It

4 would be a fantastic adventure, of

continuous transformation, the
field was fascinating, novelties
everywhere, everything was exci-
ting. In fact the group was formed
under a proper sign, with a great
mentor, one of the early pioneers
in this field. Moreover, they had
the support and guidance from
other pioneers.

During this adventure, our cou-
rageous fellows have learned the
essential mysteries of survival in
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noul teritoriu, invatand sa folo-
seasca unelte noi descoperite aici
si anume : o piramida, un clopot,
o roata, precum si tehnici despre
comunicare, ascultare, codare,
decodare de mesaje, toate esenti-
ale dealtfel supravieturii in noua
lume. Cei 5, dupa multe ore de
antrenament, uneori istovitor, au
mai invatat cum sa-si acorde spri-
jin reciproc, cum sa se sustina, ba
chiar s-au si criticat in sens con-
structiv. In ciuda tuturor greutati-
lor intalnite, dificultatii traseului
parcurs, credeti-ma ca nimeni
nu a ramas in urma, nimeni nu
a abandonat. Toti au terminat
calatoria cu bine, o calatorie de
initiere, in care nici unul nu mai

era la fel ca la in-
ceputul  calatoriei.
Treptat si fara sa-si
dea seama, s-au ala-
turat pionierilor din
noul tinut prin toate
eforturile  depuse
si prin pasiunea cu
care au acumulat
informatiile. Pot sa
va spun ca experi-

the new
territory,
learning
to  use
new tools
found
here such
as: a py
ramid, a
bel, a
wheel

enta a meritat efortul din plin si
ca acum sunt mandru ca fac parte
dintr-o echipa atat de curajoasa
si motivata ca cea a Centrului de
Mediere Ploiesti.

CONSTANTIN VOINEA
Mediator in curs de autorizare

PUNCTE DE VEDERE - DIALOG CU

DR. EC. OCTAVIAN

..............................

e cunoastem de peste trei-

N zeci de ani. Au fost ani si ani

in care ne-am vézut aproa-
pe zilnic si au fost ani in care
ne-am intlnit mai rar insi, in tot
acest timp, mi-a pldcut si stiu cd,
undeva, existd o persoand careia

ii pot solicita, oricAnd, un sfat

prietenesc, documentat si sincer.

Este vorba despre domnul dr. ec.

OCTAVIAN SILVIU COSTACHE, a ca-

rui “carte de vizitd “ ni-l prezintd

ca pe un specialist in domeniile
juridic, economic dar si in dome-
niul medierii:

o Licentd In Stiinte Economice si
Juridice la Universitatea Babes
Bolyai - Cluj;

o Studii Post-universitare in
Dreptul Comertului Internatio-
nal si Drept Civil, Universitatea
Bucuresti;

o Business School” - Universita-
tea Indiana, Indianapolis S.UA.;

® Doctorat in Stiinte Economice

specialitatea ~ “MARKETING”-

Academia de Studii Economice,

Bucuresti;

Membru al Curtii de Arbitraj

Comercial International Bucu-

resti-Camera de Comert si In-

dustrie a ROMANIEI;

Membru al Curtii de Arbitraj

Comercial Prahova;

Decanul Colegiului Consilieri-

lor Juridici Prahova;

® Mediator atestat International,
Formator in mediere;

o Vicepresedintele Fundatiei Oa-

menilor de Stiinta Prahova;

1995 - 1999 Consilier Director

General la S.C. PetroBrazi S.A.;

1999 - 2001 Director General

Coordonator la Compania de

Transport Feroviar Marfuri Bu-

curesti;

2001 - 2007 Consilier Director

General; Director Resurse Uma-

SILVIU COSTACHE

............................

ne la S.C. CONPET S.A. Ploiesti;

® 2007 - prezent Director la S.C.

ECOTERMA Ploiesti - Societate
de consultanta;
e 2009-2011

Ploiesti;

o De 29 de ani este Profesor Aso-

ciat al Universitdtii Petrol-Gaze

din Ploiesti, unde preda cur- :

suri ca: Marketing si Cooperare
Internationald, Managementul
Intreprinderii, Managementul

'1_-;_-'."'}'{5-: . Em

Resurselor  Umane,

Dreptul

Afacerilor, Managementul Ar- :

bitrajului Comercial, Medierea

Disputelor Comerciale, Dome- *

nii de Aplicare a Arbitrajului
Comercial;
o *Autor al cartilor de specialitate:

INTRODUCERE IN MARKETING- :
UL INDUSTRIAL-Editura “lanus”
Bucuresti; GHIDUL ACHIZITI- -
LOR PUBLICE-Editura “Premier” :

Ploiesti; REGULI SI PRACTICA IN

ARBITRAJUL COMERCIAL INTER- :
NATIONAL-Editura”Premier” Plo- :

iesti; SOMAJUL, DETA PASIVITATE

WEATHERFORD,
U.S.A. - ROMANIA - Administra- :
tor special S.C. ATIAS GIP SA.

and techniques of communicati-
on, listening, encoding, decoding
messages all essential for the
survival in the new world. The 5,
after many hours of training, so-
metimes grueling, have learned
how to support each other and
even experienced constructive

STANDPOINTS -

criticism. Despite all problems
encountered, difficult path, be-
lieve me no one was left behind,
nobody quit. All ended the jour-
ney well, a journey of initiation, in
which no one was ever the same.
Gradually and without realizing,
they joined the pioneers of the
new land through all the efforts
and the passion invested in accu-
mulating information. T can tell
you that the experience was wort-
hwhile and now I am proud to be
part of a team that is so coura-
geous and motivated, namely the
Ploiesti Mediation Center. ]

CONSTANTIN VOINEA
Mediator under authorization

DIALOGUE WITH

DR.EC. OCTAVIAN SILVIU COSTACHE

..............................

e have known each other
W for over thirty years. The-

re were years when we
met almost daily and years when
we met less frequently, but in all
this time, I liked to know there
was somewhere a person whom
I could always ask for a friendly,
researched and honest advice. I
am talking about Dr. Ec. Octavian
Silviu Costache, whose “business
card” presents us as a specialist
in the legal, economic and medi-
ation fields.

Ziua medierii la Baciu | Decembrie 2012

® PhD in Economic and Legal Sci-
ences at the Babes Bolyai Uni-
versity- Cluj;

® Post-university education in In-
ternational Trade Law and Civil
Law, Bucharest University;

® Business School -Indiana Uni-
versity, Indianapolis U.S;

o PhD in Economic Sciences,
Marketing major at the Aca-
demy of Economic Sciences
Bucharest;

o Member of the Bucharest
International Commercial Ar-
bitration Court - Chamber of

............................

Commerce and Industry of Ro-
mania;

o Member of the Prahova
Commercial Arbitration Court;

o Dean with the College of Legal
Advisors Prahova;

e Internationally certified media-
tor, mediation trainer;

® Vice-president of Scientists’
Foundation in Prahova;

® 1995 - 1999 Advisor to General
Director of S.C. PetroBrazi S.A.;

0 1999 - 2001 Director Gene-
ral Coordinator at the Freight

Railway

Transport

Company

Bucharest;

2001 - 2007

Advisor  to

General

Director;

Director Hu-

man  Reso-

urces at S.C.

CONPET SA.

Ploiesti;

2007 - cur-

rently Direc-

tor of S.C.

ECOTERMA

Ploiesti -

S i consultancy
firm;

e 2009-2011 WEATHERFORD,
U.S.A-ROMANIA- special Ad-
ministrator S.C. ATIAS GIP S.A.
Ploiesti;

o for 29 years, he is associate
teacher with the Petroleum
and Gas University in Ploiesti,
teaching: Marketing and In-
ternational Cooperation, En-
terprise Management, Human
Resources Management, Busi-
ness Law, Commercial Arbitra-
tion Management. Mediation of
Commercial Disputes, Areas for
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A ACTIVITATE-Editura “Premier”
Ploiesti; DREPTUL AFACERILOR-
Editura “Premier” Ploiesti;

® Autor a peste 30 de articole in
reviste de specialitate si 12 re-
ferate prezentate in sesiuni sti-
intifice si sesiuni de comunicari
stiintifice.

Am avut privilegiul si placerea
de a-l reintélni pe domnul dr. ec.
Octavian Silviu Costache n intimi-
tatea biroului dumnealui de acasd
unde, printre carti si tablouri, am
purtat un dialog avand ca princi-
pald temd medierea, subiect drag
améandurora, cu referiri la pre-
zentul si viitorul acestei noi profe-
sii tTn Roménia. M-am gandit ca ar
fi interesant de relatat celorlalti
colegi mediatori aceste puncte de
vedere si am sistematizat acest di-
alog, cu acordul interlocutorului
meu, sub forma unui inter-
viu care, departe de a avea
pretentiile unui demers jur-
nalistic profesionist, vrea s
exprime opinii ce pot contri-

bui la conturarea identitatii |58

medierii Tn peisajul profesii- |
lor liberale din tara noastrd,
poate defini, intr-o oarecare
masurd, locul mediatorului
in societatea romaneascd
contemporand.

C.VM.: - Buna ziua, dom-
nule Octavian Silviu Costache!
Daca acum sunt mediator pro-
fesionist autorizat se datorea-
zd si faptului cd, acum cinci
ani, ne-am intalnit in incinta
Universitatii Petrol-Gaze din
Ploiesti si atunci mi-ati vorbit
despre aceastd profesie. Mi-
ati vorbit, de asemenea, des- |-
pre cursurile de masterat in
mediere care se desfisurau
atunci fn Universitatea Pe-
trol-Gaze din Ploiesti. Stiu cd
ati fost unul dintre initiatorii
acestui masterat si, in acelasi
timp, unul dintre formatorii care
au participat la desavarsirea lui.
Ce s-au dorit a fi acele cursuri si ce
s-a realizat? De ce nu se mai desfa-
soard ele in prezent?

0.S.C. -Imediat dupd aparitia
Legii privind medierea si exer-
citare profesiei de mediator, am
analizat Tmpreund cu Rectorul
de atunci al Universitatii Petrol-
Gaze din Ploiesti posibilitatea de
a organiza, in cadrul universi-
tdtii, un curs postuniversitar de
tip master pentru formarea de
mediatori. Ministerul Educatiei,
Cercetarii, Tineretului si Sportu-
lui a aprobat si acreditat cursul si
curricula propusa si astfel a luat
fiintd, in nvatamantul de stat,
prima forma postuniversitara de
invatamant, acreditat, cu durata
de 2 semestre. Au fost trei promo-
tii (in total peste 120 de cursanti
din diferite domenii de activitate,
respectiv: avocaturd, politie, con-

silieri juridici, notari, ingineri de

diferite specialitdti, grefieri, func-

tionari publici, economisti si altii.
Bineinteles!!!, desi acreditat de

Ministerul Educatiei, Cercetdrii, :

Tineretului si Sportului, cursul
nu a fost, la inceput, recunoscut
de Consiliul de Mediere pentru
cd avea o curriculd prea mare (6
discipline de studiu in domeniul
si In sprijinul medierii) fata de
un curs privat de 2 sdptimani
agreat de acest consiliu cu rol de
reglementare in domeniu. PAnd la
urma s-au gasit solutii de atestare
a absolventilor.

C.VM.: - Care este opinia dum- :

neavoastra referitor la activitatea
de mediere in judetul Prahova?

Cunoasteti amploarea acestei ac- :

tivitati? Cum credeti cd ati putea
s contribuiti pentru dinamizarea

pe plan local a activitatii de me- :

diere? Ati dori sa va implicati in
acest demers? Ce v-ar motiva sd
luati o astfel de hotarare?

0.8.C.: - Voi concentra rispun- -

surile la avalansa, justificatd, de

intrebiri. Existand o deosebitd re- :

sursi de specialisti in mediere, la
Ploiesti si in Prahova au luat fiinta

cabinete de mediere, atat indivi-
duale cat si colective si, totodatd, -
s-au infiinat asociatiile profesi- :

onale ale mediatorilor: Asociatia
mediatorilor “Minerva”, Centrul
de Mediere Ploiesti, etc. Consider
totusi ca, desi se fac medieri n

domeniul comercial, penal si civil,
activitatea este timidd, dupa pa- :

rerea mea, datoritd insuficientei
promovari a acestei activitati atat
de benefice dar din pacate putin
cunoscute.

Deoarece activitatea de medi- *

ere presupune gasirea, de citre

mediator, a unei solutii de stin- :

Implementation of Commercial

Arbitration;

o author of specialized books:
“Introduction  to  Industrial
Marketing - Tanus Publishing
House, Bucharest; “Guide to
Public Acquisitions” - Premi-
er Publishing House, Ploiesti;
“Rules and Practice in Interna-
tional Commercial Arbitration
- Premier Publishing House,
Ploiesti; “Unemployment, from
Passivity to Activity”, Premi-
er Publishing House, Ploiesti,
“Business Law” - Premier Publi-
shing House, Ploiesti.

*author of over 30 articles in
specialized magazines and 12
works presented in scientific and
communication sessions.

I had the privilege and plea-
sure to meet Mr. Silviu Octavian

- ; = - b w
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B | -

Costache again, in the privacy of
his home office where, amidst
books and pictures, we had a di-
alogue focused on mediation, a
topic valued by both of us, with
reference to the present and
future of this new profession
in Romania. I thought it would
be interesting to let other peer
mediators find out about these
views, therefore I have syste-
matized this dialogue with my
partner’s agreement, in the form
of an interview aiming, far from
being a professional journalistic
approach, to express views that
may help shaping the identity
of mediation in the landscape
of free professions in our coun-
try, and to define, to some extent,
the mediator’s place in contem-
porary Romanian society.

“Hello, Mr. Octavian Silviu Cos-
tache! If I am now an authorized
professional mediator is due to

the fact that, five years ago, we
met inside the Petroleum and Gas
University in Ploiesti and you told
me about this profession. You
also talked about the Master co-
urses in mediation organized at
that time by the Petroleum and
Gas University in Ploiesti. I know
that you were among the initia-
tors of this Master program and
at the same time, one of the trai-
ners who participated in its com-
pletion. What was the purpose of
those courses and what was done?
Why are they no longer held?

0.S.C. “Right after the emer-
gence of Law on mediation and
mediator profession, I analyzed
together with the Dean of the
Petroleum-Gas University at that
time, the possibility to organize
inside the university, a postgra-
duate master course for the
training of mediators. Mi-
nistry of Education, Youth
and Sports has approved
and accredited the course
and proposed curriculum,
thus, first authorized post-
university form of mediator
training, with a duration of
2 semesters, was born in
public schools.

There were three classes
(totaling over 120 students)
from different fields such
as: law, police, legal advi-
sers, notaries, engineers of
| various specialties, clerks,
" civil servants, economists
| and others. Of course!!!
although accredited by the
Ministry of Education, Youth
and Sports, the course was
not at first recognized by
the Mediation Council due
to an excessive curriculum
(6 subjects in the field and
to support mediation), as
compared to a 2-week cour-
se agreed by this Council with a
regulating role.

Eventually, we were able to find
solutions to certify the graduates.

C.VM: “What is your opinion
on mediation activity in Prahova
County? Do you know the extent
of this activity? How do you think
you could contribute to boost lo-
cal mediation? Would you like to
get involved in this attempt? What
would motivate you to take such
a decision?

0SC: “I'will concentrate the res-
ponses to a justified flood of qu-
estions. Given the great resource
of specialists in mediation, offices
were created in Ploiesti and Pra-
hova, both individual and collec-
tive, as well as associations of me-
diators: “MINERVA” Association
of Mediators, Ploiesti Mediation
Center and so on. I believe that
although mediation is conducted
in commercial, criminal and civil

31
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gere a disputei agreate de ambe-
le parti in egald masurd, aceastd
activitate trebuie privitd din doua
directii, respectiv din perspectiva
domeniului in care se plaseazi
obiectul disputei si din perspecti-
va psihologica.

C.VM.: - Stiu cd multi ani din
activitatea dumneavoastra pro-
fesionala ati acordat asistentd
juridicd tn multe domenii, pentru
persoane fizice si juridice roméne
dar si strdine, atat in activitatea
curentd cat si in fata instante-
lor de judecata. Cum priviti, din
perspectiva celui care este acum
si mediator, formator in mediere,
deosebirea dar si asemdnarea
dintre profesia de avocat si profe-
sia de mediator?

0.S.C.: - Pe fond sunt doud pro-
fesii diferite, reglementate prin
lege si prin statutul profesiilor.
Aceste profesii au insa si elemen-
te comune cum ar fi:
® si avocatul si mediatorul acor-

da asistentd juridica, numai

cd avocatul o face cu scopul de

a da satisfactie unei singure

parti, iar mediatorul trebuie sa

dea satisfactie ambelor parti;

o atit avocatul, cat si mediatorul
trebuie sé fie buni psihologi pen-
truaavea succes solutia propusd;

® nici avocatul, nici mediatorul
nu semneazd documentul final

(hotdrarea judecatoreascd, re-

spectiv acordul de mediere).

® pentru exercitarea profesiei
atit avocatul, cat si mediatorul
primesc onorariu.

Elementele comune ale acestor

profesii inlaturd incompatibili- :
tatea avocatului de a fi mediator, :
dar nu dd exclusivitatea avocatu- -

lui de a fi mediator.
C.VM.: - Multilateralitatea si

diversitatea pregatirii dumnea- :

voastrd profesionale, diversitatea
si profunzimea specializdrilor mé

determind sa vi cer opinia referi- :

toare la sansele pe care le au in
profesia de mediator persoanele

care nu au pregatire superioa- :

rd in domeniul juridic. Legea

192/2006 actualizatd, privind me-

dierea si organizarea profesiei de

mediator prevede cd, pentru a de- :

veni mediator, printre altele, una
dintre conditii este absolvirea
de studii superioare. Sunt strict
necesare studiile superioare cu
profil juridic pentru persoanele

care vor sd devind mediatori pro- :

fesionisti de succes? Ce sanse au
mediatorii absolventi de studii

superioare in domeniile: econo- :
mie, sociologie, psihologie, teo- -
logie, agronomie, inginerie, filo- :

logie, pedagogie, culturd fizicd si
sport, etc.?

0.8.C.: - In mod corect legiuito-

rul a pus numai conditia studiilor

superioare, fard a limita dome- :

niile deoarece disputele intre
persoane fizice sau juridice pot
apdrea in orice domeniu si, asa

cum aratim mai inainte, este ne-
cesard (fara a fi obligatorie) speci- :

alizarea in domeniul in care apare

disputa (social, tehnic, economic, :
s.a.) specializare care insa trebu- :

areas, the activity is still hesitant,

in my opinion, due to insufficient

promotion of this activity so be-
neficial, but unfortunately little
known.

Because mediation implies the
mediator finding a solution to
end the dispute, agreed by both
parties equally, this activity sho-
uld be seen from two standpoints,
namely in terms of the dispute
subject area and from a psycholo-
gical perspective.

C.VM: “I know that for many
years you have provided legal as-
sistance in numerous areas, for
individuals and legal Romanian
and foreign entities, both in their
current activity and before the
courts. How do you see, from the
perspective of a person who is
now a mediator and a trainer in
mediation, the differences and
similarities between the lawyer
profession and the mediator pro-
fession?

0SC: “In terms of their backgro-
und, they are two different profes-
sions regulated by law and by the
profession status. But these pro-
fessions have common elements
such as:

o hoth the lawyer and the media-
tor give legal aid, but the lawyer
does so to satisfy a single party
while a mediator must give sa-
tisfaction to both parties;

o both lawyer and mediator sho-
uld be good psychologists for
the proposed solution to be
successful;

o neither the lawyer nor the me-
diator sign the final document
(judgment or mediation agree-
ment).

® to practice their profession,
both the lawyer and the medi-
ator receive a fee.

Common elements of these pro-
fessions remove the incompatibi-
lity of a lawyer to be a mediator,
but do not give the lawyer exclu-
sivity to be a mediator.

C.VM.: “Multilateralism and
diversity of your professional trai-
ning, diversity and depth of speci-
alization acquired allow me to ask
for your opinion on the chances
that a person without legal educa-
tion might have in mediation pro-
fession. Updated Law 192/2006
on mediation and the mediator
profession  provides, among
others, that one of the conditi-
ons to become a mediator is the
completion of higher education.
[s strictly higher education in law
necessary for people who want to
become successful professional
mediators? What are the chances
for mediators who graduated in
the fields of economics, sociology,
psychology, theology, agronomy,
engineering, philology, pedagogy,
physical culture and sports, and
so on?”

0.S.C.: “Correctly, the legislator
has only provided higher educati-
on, without limiting the scope, as
disputes between natural or legal
persons can oceur in any area, as
shown above, therefore it is ne-

2. www.pubspub.ro. Craiova. Rezervari si info: 072PUBSPUB, 0727.82.77.82



medierea, tehnica si arta » ianuarie 2013

ie completatd obligatoriu cu ele-
mente legate de tehnica medierii,
metode de mediere, procedura
medierii si nu in ultimul rand ele-
mente minime de psihologie. Pe
intreaga duratd a procesului de
mediere mediatorul nu trebuie sd
insiste pe obiectul disputei, ci tre-
buie sa propuna partilor, in egala
mésurd, solutii de stingere a dis-
putei avantajoase pentru ambele
parti. Un mediator, indiferent de
specializarea sa, este apreciat
pentru valoarea solutiei propusa
partilor si agreatd de acestea.

CVM.: - Acordul
de mediere este un
act cu forfd probanta |
de nscris sub sem- [§
naturd privatd. Bl ex- f
primé vointa parilor
si, la cererea acestora, 1y
pentru a deveni tithu g
executoriu,  trebuie
investit in acest sens E
de instanta de jude- p=&
catd sau autentificat
de notarul public. Ce §
credeti ¢ ar trebui in- §
treprins pentru ca au-
tentificarea la notarul
public i nu tnsemne
decdt recunoasterea
de cétre parti, in pre-
zenta notarului public,
a faptului ca respec-
tivul document este
expresia vointei lor, evident, daca
aceasta este conforma cu legea?

0.S.C.: - Acordul de mediere
semnat de parti, exprimand indis-
cutabil vointa partilor, nu poate fi
refuzat la autentificare/legalizare
atata timp cat nu incalcd legea si
ordinea publica. Este adevarat cd
la inceput, din necunoastere, a
condus fie la refuzul unor notari
de a realiza autentificarea, fie la
tendinta unor judecatori de a cen-
zura sau interveni in continutul
acordului. In prezent, sunt con-
vins cd nu mai pot apérea astfel de
situatii. Deoarece acordul de me-
diere este o reala intelegere intre
parti el nu poate fi contestat sau
atacat de citre acestea ci, dimpo-
triva, el este obligatoriu pentru ele.

C.V.M.: - Daca ati reusit sd cititi
articole din “Medierea Tehnica si
Arta” si “Mediatorul”: ce impresie
v-au creat aceste publicatii? In ca-
zul In care vi s-ar adesa invitatia,
ati accepta sd scrieti articole pen-
tru aceste publicatii?

0.S.C.: - Apreciez sincer si foar-
te mult cele doua publicatii si tin
sa 1i felicit pe cei care asigurad
aparitia lor. As fi onorat sd devin
colaborator al acestor publicaii.

CVM.: - Cum apreciati eveni-
mentele petrecute sub genericul

“Caravana Medierii-Medierea Aproa-
pe de Tine!”, desfasurate pani
acum 1n Bucuresti, Bréila, Constan-
ta, Mangalia, Ploiesti, Galati, etc.?

0.8.C.: - Datd fiind si speciali- :

zarea mea in marketing cred cd
orice activitate de promovare a
medierii, indiferent de denumirea
ei, este imperios necesard si, in
consecintd, apreciez foarte mult
evnimentele la care va referiti.
C.VM.: - Ce credeti ca ar trebui

intreprins, la nivelul fiecarui me- :

diator si la nivel national, pentru
ca medierea sd devind ceea ce se
doreste: o solutie alternativd de

rezolvare, de stingere a conflic- :
telor, capabild sa conducd la sca- +
derea numarului de dosare exis- :

Ziua medierii la Bacau | Decembrie 2012

tente la instantele de judecatd, cu
toate consecintele pozitive ce ar
decurge din acesta?

0.S.C.: - Voi incepe prin a spu-

ne mai Intdi ce trebuie facut la

nivelul Consiliului de Mediere, re-

spectiv: sa dovedeasca mai multd
solicitudine si flexibilitate fata de

atestarea mediatorilor si sprijini- :
rea acestora in activitatea de me- :
diere aflatd in faza de pionierat. -

Referitor la activitatea fiecdrui

cessary (but not mandatory) to
be specialized in the field of dis-
pute (social, technical, economic,
etc.), but specialization must be
completed with elements on me-
diation techniques, methods of
mediation, the mediation proce-
dure and not least the minimum

such situations can no longer
occur. As mediation agreement
is a real agreement between the
parties, it cannot be challenged
or attacked, but rather it is man-
datory on them”.

C.VM: “If you read articles in
the Mediation, Technique and

elements of psychology. Throu- Art and The Mediator magazines,

ghout the mediation process, the
mediator should not insist on the
subject of dispute but must pro-
pose parties equally beneficial so-
lutions to end the dispute. A medi-
ator, regardless of specialization,

.

"

is appreciated for the value of the
solution proposed and agreed
between by parties”.

CVM: “Mediation agreement
is a document with the probative
power of a paper under private
signature. It expresses the will of
the parties and, upon request, in
order to be enforceable, it mustbe
invested by the court or authenti-
cated by notary public. What do
you think there should be done

mediator si aso-
ciatiilor acestora
cred cd trebuie
mai multd inci-
sivitate, o susti-
nutd promovare
a activitatii de
mediere si 0 con-
tinua pregatire
in ceea ce pri-
veste procedura
medierii si de
psihologie.
CVM.: - Va
multumesc foar-

te mult, domnule profesor, pen-
tru amabilitatea de a-mi raspun- :

de la aceste intrebdri!

0.8.C.: - Multumesc pentru in-

vitatia de a Tmi exprima punctul

meu de vedere, privind medierea, *

in aceastd publicatie! u
dipl. ec. -
CONSTANTIN-VIOREL MATEIANU
Mediator

to authenticate
at the notary
public the re-
cognition by the
parties, in the
presence of a no-
tary public, that
the document is
an expression of
their will, obvio-
usly, if it compli-
| eswith the law?”

0SC: “The
mediation agre-
ement signed by
the parties, undoubtedly expres-
sing their will, cannot be denied
authentication / legalization as
long as it does not break the law
and public order. It is true that at
first, out of ignorance, some no-
taries refused to perform authen-
tication or some judges had the
tendency to censor or interfere
with the content of the agreement.
Currently, I am convinced that

what is your impression on these
publications? If you were invited,
would you agree to write articles
for these publications?”

0SC: “I honestly appreciate
very much the two publications
and T want to con-
gratulate those who
provide their ap-
pearance. I would
be honored to be a
contributor to these

publications”.
CVM: “How do
you consider the

events within the
Mediation Caravan,
Mediation close to
you! conducted so

far in  Bucharest,
Braila,  Constanta,
Mangalia, Ploiesti,

Galati, and so on?”
0SC: “Given my
B specialization  in
1 marketing [ believe
that any activity to
==l promote mediation,
regardless of its name, is impera-
tive and in consequence, I appre-
ciate very much the events you
refer to”.

C.VM: “What do you think each
mediator individually and natio-
nally should do for mediation to
become what is intended to be:
an alternative solution to set con-
flicts, able to decrease the num-
ber of existing cases in court, with
all the positive consequences that
could result from it?

0SC: “I'will start by saying what
should be done first in the Medi-
ation Council, namely: to be more
solicitous and show more flexibi-
lity to support the authorization
of mediators and support their
activity which is in the pioneering
stage.

Referring to the activity of me-
diators and their associations, |
think there is need for more inci-
siveness, a sustained promotion
of mediation and continuous trai-
ning on mediation procedure and
psychology.

CVM.: “Thank you very much,
professor, for your kindness to
answer these questions!”

0.S.C.: Thank you for the invi-
tation to express my point of view
on mediation in this magazine! ®

dipl. ec.
CONSTANTIN-VIOREL MATEIANU
Mediator
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LEGEA COMUNICARI - _
REGULA A MUNCII IN ECHIPA

..............................

rganizatiile s-au confrun-
O tat permanent, iar astazi

parcd mai mult ca oricind
se confrunta cu diverse probleme
relationale.

Cand companiile sunt coplesi-
te de problemele curente cei mai
afectati sunt angajatii. Comunica-
rea este din ce In ce mai slaba, nu
existd cooperare, angajatii sunt
amagiti si sunt dispusi sa invete
strategia de supravietuire, sd rd-
mana pe linia de plutire. Manage-
rii cautd solutii Tnsd problemele
nu dispar, intoarcerea echipei in
directia opusa constituie o ncer-
care menitd sd schimbe cultura
organizatiei.

Comunicarea este solugia, asi-

............................

incoerenta sistemului manageri- :
al, inconsecventa masurilor luate, -

necunoasterea si nerespectarea
ierarhiei, neparticiparea tuturor

nivelelor la luarea deciziilor (de-

legarea absolutd si necontrolata),
inexistenta unui sistem coerent
de apreciere a performantei si de
motivare duc la conflicte.

5) Resurse limitate - limitarea

oricarei resurse: timpul, banii, :

resursele materiale, cele umane

si informatia, stimuleazd concu- :

renta neloiald, superficialitatea,

suspiciunea etc., in cele mai mul- :

te situatii problema fiind de fapt

planificarea defectuoasa a obiec- :

tivelor.
6) Dependentd departamentald

gurndu-se in acest fel diminu-- atunci cAnd doud sau mai multe

area tensiunilor acumulate, fapt
ce ajutd la stabilizarea si inte-
grarea membrilor, posibilitatea
grupurilor de a-si exprima pa-
rerile si doleantele, impulsurile
astfel apdrute consumandu-se
mai eficient datoritd efectului
de transformare a acestora in
schimbari, mentinerea nivelului
de stimulare necesar creativitatii,
conflictele intergrup putdnd re-
prezenta o sursd de motivare in
cdutarea schimbdrilor, precum si
sugerarea unei identitati proprii
a grupului.

S-a demonstrat cd cele mai
frecvente cauze ale conflictelor
ce apar in cadrul unei organizatii
sunt:

1) Comunicarea defectuoasd -
oferirea de informalii insuficiente
sau incomplete, folosirea de mij-
loace sau canale de comunicare
inadecvate, folosirea unui limbaj
neadecvat interlocutorului (fie el
ca forma ori continut).

2) Sistemele de valori - deza-
cordurile pot viza aspecte etice,
limitele si modalitatile in care tre-
buie exercitata puterea, etc.

3) Existenta unor scopuri diferi-
te - dezacordul privind activitatile
ce trebuie realizate, uneori pro-
blemele apar la alcatuirea listei
de prioritati, alteori scopurile pot
fi total diferite, membrii echipei
au o “agendd ascunsd”, scopuri
nedeclarate, de multe ori diferite
de cele ale organizatiei, pe care le
urmdresc in detrimentul acesteia.

4) Stilurile manageriale si am-
biguitatile organizationale - unii
manageri alimenteazd conflicte
inter-personale tocmai pentru
a-si Intdri pozitia (dezbind si con-
duce!), astfel ca managerii autori-
tari care Isi simt pozitiile amenin-
tate stiu cd daca grupul pe care il
conduc este fragmentat va deveni
mai usor de condus. De asemenea

departamente din cadrul unei or- :

ganizatii depind unele de altele,

conflictul structural este inevita-

bil, relatiile dintre departamente
fiind determinate de reactiile

unora dintre angajati la necesi- :

tétile celorlalti, de corectitudinea

schimbului de informatii, de co- :

recta evaluarea a performantelor

si eforturile fiecdruia, de atitudi-

nea membrilor unui departament

fatd de alte departamente si mem-
brii acestora, de specificul activi-

tatii, a obiectivelor si a metodelor
de lucru diferite.

7) Diferente de statut social-

membrii unei echipe din cadrul
unei organizatii au un statut
profesional considerat in exterior
mai bun fatd de cel al membrilor
unei alte echipe (de acelasi nivel
socio-profesional).

Solutionarea unor astfel de si- :

tuatii se poate realiza prin:
o fixarea de obiective comune -in

conditiile n care o sursa majo- :
ra de conflicte este reprezenta- :

ta de urmdérirea unor obiective
diferite, managerul trebuie sd
incerce sd propund obiective
acceptate in egald masura de
grupurile aflate n conflict;

e imbunatatirea proceselor de
comunicare - barierele de
comunicare existente intre
manager si ceilalti membri ai
organizafiei sau intre acestia

din urma, trebuie reduse, co- :

municarea  dintre membrii
organizatiei trebuie stimulatd

prin intensificarea schimburi- :
lor informationale dintre de- :

partamente;

® negocierea integrativd - esenta
acestui proces este cd nici una
din parti nu trebuie obligata
sd renunle la aspectele pe care
le considera vitale; oamenii
trebuie incurajati sa gaseasca

o solutie creativa in locul com- :

COMMUNICATION LAW -
RULE OF TEAMWORK

..............................

rganizations have always
O and today more than ever

faced various relational
problems.

When companies are over-
whelmed by current problems,
most affected are employees. Com-
munication is becoming weaker,
there is no cooperation, employ-
ees are deceived and are willing
to learn survival strategy to stay
afloat. Managers seek solutions
but problems do not disappear,
returning the team in the oppo-
site direction is an attempt aimed
at changing the organization.

Communication is the solution,
easing tensions accumulated,
helping stabilize and integrate
members, giving the groups an
opportunity to express their views
and wishes, thus impulses aris-
ing consume more efficiently, due
to the fact they
are transformed
into change, they
maintain the level
of  stimulation
required by crea-
tivity. Intergroup
conflicts can rep-
resent a source
of motivation in
seeking  change,
suggesting  own

............................

is fragmented it would become
easier to lead. Also, incoherence
of management system, incon-
sistency of measures taken, ig-
norance and failure to meet the
hierarchy, non-participation of all
in decision-making (absolute and
uncontrolled delegation), the lack
of a coherent system of perfor-
mance appraisal and motivation
lead to conflicts.

5) limited resources - limita-
tion of any resources: time, money,
material, human and information
resources, fosters unfair competi-
tion, superficiality, suspicion, etc.,
in most cases the problem is actu-
ally poor planning of objectives.

6) Department dependence -
when two or more departments
within an organization depend on
each other, structural conflict is
inevitable, relationships between
departments  be-
ing  determined
by the reactions
of some of the
employees to the
needs of others,
the accuracy of
information  ex-
| change, the cor-
rect performance
evaluation  and
individual efforts,

identity to the
group.

It was proved that the most fre-
quent causes of conflicts that oc-
cur in an organization are:

1) Communication failure - pro-
viding insufficient or incomplete
information, using improper
means or channels of communi-
cation, use of inappropriate lan-
guage for the other party (whether
in form or content).

2) systems of values - disagree-
ments can cover ethical issues,
limits and ways power is exer-
cised, ete.

3) The existence of different
purposes - disagreement on the
activities to be carried out, some-
times problems arise in compiling
the list of priorities, other times
purposes may be totally different,
team members have a “hidden
agenda”, undeclared purposes,
often different from those of the
organization, which they pursue
in its detriment

4) management styles and or-
ganizational ambiguities - some
managers fuel inter-personal
conflicts in order to strengthen
their own position (divide and
rule!) thus authoritarian man-
agers who feel their positions
threatened know that if the group

the attitude of
members in one department to
other departments’ members, the
specific activities, objectives and
different working methods.

7) Differences in social status -
team members in an organization
are considered to have a better
professional status than that of
members in other teams (from
the same socio-professional level).

Resolving such situations can
be achieved by:
® setting common objectives -

given that a major source of

conflict is the pursuit of differ-
ent objectives, a manager must
try to propose targets equally
accepted by conflicting groups

® Improving communication
processes - barriers to com-
munication between manager
and other members of the
organization or between the
latter should be reduced, com-
munication between members
of the organization should be
stimulated through enhanced
information exchange between
departments;

o Integrative negotiation - the es-
sence of this process is that no
party should be obliged to give
up the issues they consider vi-
tal; people should be encour-
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promisului. colaboreazd cu organizatia.
Prevenirea situatiilor conflic-  Echipele eficiente au membri
tuale se poate realiza printr-un care discutd in permanentd unul

dialog de calitate in cadrul orga- cu altul, comunicarea reprezen- :

nizatiei. Aceasta necesitd o parti- tdnd angajamentul si legdtura

cipare activi a angajatilor intr-o dintre angajati. Ca echipa si lu- :
comunicare atat pe orizontald cat creze la cel mai inalt nivel, anga- :

si pe verticald. jatii trebuie s Invete sd se asculte

Dacd se céstigd lupta comuni-
cdrii angajatii vor deveni mai co-
operanti, ceea ce conduce la spo-
rirea tnerederii celor din echipd,
a clientilor, a tuturor celor care

unul pe cellalt si astfel vor inge-

lege utilitatea legii comunicérii.m

DANIEIA BOBARU
Mediator

EXPERIENTA MEA IN MEDIERE

.............................

n primul rand vreau sa-i felicit

pe toti cei care au contribuit

la realizarea acestei minunate
reviste de specialitate” Medierea
Tehnica si Arta”

Am intrat in aceasta nobila pro-
fesie cu dorinta de a ajuta cat mai
multe persoane aflate in diferite
tipuri de conflict, am constatat ca
numai si numai printr-o comuni-
care eficienta si prin tehnicile do-
bandite la cursurile de mediere,
acumulate cu anii
de studiu si de lucru
au dus la o prega-
tire  profesionala,
prin care incerc sa
rezolv de fiecare
data cu succes, ori-
ce problema cu care
imi intra in birou
o persoana aflata
intr-un conflict fie
el, civil, familial, co-
mercial, penal, sau
chiar din afara ariei
justitionale.

Constat de fieca-
re data cu bucurie
ca fara o credinta
puternica in Dum-
nezeu, lasand la o
parte  pregatirea
profesionala,  tre-
buie sa fi pregatit
ca om, spiritual sa
crezi si sa ai in su-
flet dorinta aceasta
de a ajuta cat mai multe persoane
in momentele lor de cumpana sau
declin, in care au intrat incercand
sa-si rezolve o disputa sau au fost
chemati in judecata pur si simplu,
pentru ca in Romania se poate....

Aceste lucruri inevitabil duc la
un conflict si la nenumarate ten-
siuni, o risipa de energie, de timp
si de bani.

Rolul nostru ca mediatori este
acela de a ajuta partile aflate in
conflict, atunci realizezi cat de mul-
te lucruri se pot rezolva amiabil in
biroul mediatorului sau intr-un alt
loc ales de parti conform legii.

Biroul mediatorului, pe langa
caracterul confidential si legal

Ziva medierii la

.............................

pe care il ofera partilor aflate in
conflict, ofera partilor si aceasta
liniste sufleteasca de care partile

au atata nevoie, prin tehnicile do- :
bandite de mediator, acesta creea- -

za partilor sansa de a comunica si
de a ajunge la un acord comun.
Ca sa poti ajunge la un acord

comun si sa poti rezolva o pro- :

blema indiferent ce tip de conflict
sta la baza ei, trebuie sa ajungi sa

vezi lucrurile mai departe de latu-

=\

aged to find a creative solution

instead of a compromise.

Preventing conflict situations can
be achieved through qualitative di-
alogue within the organization. This
requires the active participation of
employees in communication both
horizontally and vertically.

If communication fight is won,
employees will become more
cooperative, this leading to in-
creased confidence of the team,
customers, everyone who works

with the organization.

Effective teams have members
who constantly talk to each other,
communication is the commit-
ment and connection between
people. For a team to work at the
highest level, employees must
learn to listen to each other and
thus understand the usefulness
of communication law. u

DANIEIA BOBARU
Mediator

MY EXPERIENCE IN MEDIATION

irst T would like to con-
F gratulate all those who

brought their contribution
to this wonderful specialized
magazine Mediation Technique
and Art.

I joined this noble profession
with the desire to help numero-
us people in different types of
conflict, and I found that only an
effective communication and te-
chniques acquired in mediation

| ;/ ' / 3 b
- 4

y AR
Bacau | Decembrie 2012

-~ [

ra lor juridica, trebuie sa vezi par- :

tea spirituala, partea umana, fara
de care nu am putea convietui pe
acest pamant.

Imi aduc aminte cu mult drag
de prima mediere, primul conflict
rezolvat cu succes, bucuria pe
care am simtit-o si am trait-o la
sfarsitul medierii cand am vazut

cum partile care atunci cand au in-

trat in birou efectiv nu isi vorbeau
si se uitau urat una la cealalta si
fiecare tinea in mana un teanc de

documente, parca incercau sa ara-

te celorlalte parti ca ei au dreptate
orice ar fi, dar sareau peste tot

ceea ce insemna umanitate, buna- :

tate, omenie, rudenie, etc.

courses, accumulated with years
of study and work could lead to
a professional experience by
which I try, each time, to solve
successfully any problem of pe-
ople who come into my office
and find themselves in a conflict
whether civil, family, commerci-
al, criminal, or even from outsi-
de the justice area.

Each time, I gladly notice that
nothing can be achieved without
a strong belief in God, letting
aside any professional training,
a mediator must be prepared as
a human spiritually, believing
and holding in his heart this
desire to help as many people in

.............................

their hard moments or decline,
which they came across when
trying to solve a dispute or were
simply sued, because in Roma-
nia they can do so...

These things inevitably lead
to conflict and endless tensi-
on, a waste of energy, time and
money.

Our role as mediators is to
help parties in conflict, this
is when you realize how many
things can be
resolved  ami-
cably in the
mediator’s  offi-
ce or at another
place selected
by the parties
under the law.

Mediator’s of-
fice, besides the
confidential and
legal framework
it offers to the
parties in con-
flict, also gives
them peace of
mind they needs
so much and
through  tech-
niques acquired,
the  mediator
gives the parti-
es the chance
to communicate
and reach an
agreement.

In order to reach a mutual
agreement and solve a pro-
blem no matter type of conflict
triggering it, we must get to
see things beyond their legal
side, see the spiritual, the
human side, without which we
could not live together on this
earth

I dearly remember my first
mediation, the first conflict
resolved successfully, the joy I
felt and lived at the end of me-
diation when I saw the parties
changed, as compared to when
they first entered the office,
when they didn’t speak to each
other, each holding a stack of
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La sfarsit au plecat fiecare cu
cate un exemplar din acordul de
mediere si celelalte acte aferente
procesului de mediere, au plecat
fericiti, au rezolvat o problema
care pe langa faptul ca ii afecta,
efectiv nici unul nici altul nu se
puteau bucura efectiv de bunurile
aflate in conflict, deoarece aceas-
ta lipsa de comunicare ia adus
in situatia de a nu isi mai vorbi.
Daca nu vorbesti cel sau cea cu
care esti in conflict nu are cum sa-
si dea seama
ce anume te
nemultumes-
te si atunci
ajunge sa
interpreteze
intr-un  mod
negativ chiar
si simplul
refuz de a nu
vorbi. -

Am incercat
foarte  mult
si in judetul F=
Dambovita sa
promovez pro
fesia de me-
diator si am
constatat  cu
bucurie in su-
flet ca oamenii |
sunt foarte re-
ceptivi si dor-
nici sa-si rezolve conflictele intr-un
mod amiabil.

Acesta receptivitate am simtit-o
si m-am bucurat nespus de mult
ca am fost primul mediator din
judetul Dambovita care a dus la
Judecatoria Racari Dambovita pri-
mul acord de mediere.

Ma bucur ca am putut sa des-
chid noi orizonturi pentru justiti-
abilii din Judetul Dambovita si sa
dau curaj si altor mediatori aflati
la inceput de drum.

In primul rand vreau sa-i mul-
tumesc Bunului Dumnezeu, pen-
tru taria si puterea dar mai ales
pentru intelepciunea si linistea
sufleteasca pe care mi le-a ofe-
rit de-a lungul vietii mele, fara

acesti factori importanti, aceasta
incredere in Dumnezeu si cum ne
ajuta si cu foarte multa intelep-
ciune, reuseam de fiecare data
sa conduc sedintele de mediere
spre un fagas pasnic si benefic

pentru parti si sa-i fac sa realize- :

ze ca absolut orice tip de conflict,
indiferent ca este vorba (de un

partaj,un divort,conflict intre ve- :

cini, comercial, penal, etc), totul
dar absolut totul se poate rezolva
cu o foarte buna comunicare si cu

foarte multa intelegere si lucidita-

te in gandire.

Un lucru esential pe care il fac
de fiecare data la sfarsitul fiecarei
sedinte de mediere, este acela de

a-mi face cruce si a multumi Bu- :

nului Dumnezeu, ca sedinta s-a

terminat cu bine si partile au ple- :

cat impacate si cu liniste in suflet,
ca am facut deja un pas important
spre rezolvarea unui conflict.

Si nu pot sa inchei aceste ran- :

duri fara un citat drag sufletului
meu:

,Fara Dumnezeu suntem sin- :

gurilll” n

MIHAEIA DUMITRACHE
Mediator

MEDIEREA POATE ESUA PENTRU TOA-
TE PARTILE ATUNCI CAND MEDIATORII
NU- SI FAC TREABA CUM TREBUIE

.............................

PE SCURT — MEDIATORII
TREBUIE SA EXAMINEZE
PUNCTELE TARI SI SLABE
ALE FIECARUI CAZ.

Mediatorul care permite unui
reclamant sd creadd cd cererea
acestuia are perspective rezo-
nabile de reusitd atunci cand nu

............................

Scopul declarat al medierii este
de a ajuta partile s solutioneze
disputele.

Medierea este ,comercializatd”
de catre sustinatorii sai ca un mij-

loc prin care partile pot fi asista-

te pentru a ajunge la propria lor

solutie privind acea disputd. Cu- :

este asa, poate face acelui recla- vinte in acest sens sunt de obicei

mant un deserviciu imens.

gésite tn acordurile de mediere.

documents, as if trying to show
the other party that they were
right no matter what, but igno-
ring all that means humanity,
goodness, kindness, kinship,
etc. In the end, each left with
a copy of the mediation agree-
ment and other documents re-
lated to the process of mediati-
on, they were happy, they had
solved a problem which, apart
from affecting them, prevented
them from enjoying the assets

the first mediation agreement to
Racari Dambovita Court.

I am glad T was able to open
up new horizons for the justice
seekers in Dambovita County
and give courage to other medi-
ators who are just starting out.

First [ want to thank the Good
Lord for strength and power es-
pecially for wisdom and peace
of mind He gave me throughout
my life, without these important
factors, without this trustin God

[ couldn’t

under conflict, as this lack of

communication made them
cease any kind of talk between
them. If you do not talk with
the person you are in conflict
with, you cannot possibly rea-
lize what displeases that party,
then you can interpret in a ne-
gative way even simple refusal
to say something.

I heavily tried to promote
the profession of mediator in
Dambovita as well, and I gladly
found that people were very
receptive and eager to resolve
conflicts in an amicable manner.

[ really felt this openness and
[ overjoyed that I was the first
mediator in Dambovita to take

| have mana-
ged to take
the mediati-
on sessions
to  peaceful
and benefici-
al resolution
for  parties
and  make
them realize
that  abso-
lutely  any
type of con-
flict (be it a
separation,
divorce, con-
| flict between
neighbors,
commercial,
criminal dis-
| putes, etc.),
absolutely
everything can be solved with
good communication and a lot
of understanding and lucidity of
thought.

An essential thing I do at the
end of each mediation session,
is to make the cross and thank
Almighty God the meeting en-
ded well and parties left reconci-
led and with peace in their soul,
making already an important
step towards resolving a conflict.

And I cannot finish without
quoting this line dear to my
heart:

Without God we are alone! ®

e

MIHAEIA DUMITRACHE
Mediator

MEDIATION CAN FAIL ALL PARTIES
WHEN MEDIATORS DON'T DO THEIR
JOBS PROPERLY

.............................

IN BRIEF — MEDIATORS NEED

© TO EXAMINE THE

STRENGTHS AND WEAK-
NESSES OF EACH CASE.

A mediator who allows a plain-
tiff to believe that their claim has
reasonable prospects of success
when it does not can be doing
that plaintiff a huge disservice.

Mediation’s stated aim of help-

.............................

ing parties to settle disputes.

Mediation is “marketed” by its
proponents as a means by which
the parties may be assisted to
reach their own settlement of a
dispute. Words to this effect are
commonly found in mediation
agreements.

The idea seems to be that the
mediator will be able to assist
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Ideea pare sa fie aceea cd medi-
atorul va putea s ajute partile sa
discute punctele tari si slabe ale
cazurilor lor si, facand asta, i de-
termind pe acestia sa meargd inevi-
tabil (aproape intotdeauna) citre o
intelegere financiara care reflectd
in mod corect aceste elemente.

Mediatorii ignord din ce in ce
mai mult punctele tari si cele sla-
be ale cazului.

In experienta mea, realitatea
este adesea oarecum diferita.
intr-adevir, am observat un nu-
mar tot mai mare de situatii in
care mediatorul nu prezintd ni-
ciun interes in timpul discutiilor
cu privire la punctele tari si slabe.
Intr-un astfel de caz, pozitia unei
pérti este in curdnd aruncata la
lada de gunoi a medierii si nu mai
ramane decat cu ,cat de mult esti
pregatit sa platesti?”.

Acest lucru poate fi extrem de
iritant. Nu se acordd atentie sufi-
cientd muncii depuse tn mod frec-
vent de catre parti si avocatii lor
(de fiecare parte) pentru a prezn-
ta cazurile clientilor lor in cea mai
bund lumina. Se ignord, de ase-
menea, ideea cd Intr-un sistem de
justitie echitabil si rezonabil, re-
clamantul nefondat nu ar trebui
sd fie recompensat cu o sumé ne-
justificatd de bani. De altfel, dupa
pdrerea mea, nici avocatii care au
avansat o cerere neintemeiatd nu
ar trebui sa fie recompensati cu
vreun comision.

In opinia mea, in conditiile in
care este clar - sau ar trebui sd
fie, sau orice evaluare motivatd a
dovezilor - aratd cd existd o pro-
babilitate foarte mare ca un parat
sd castige In instantd, este destul
de gresit ca mediatorul sd incerce
sd faca presiuni asupra paratului
(sau asiguratorul paratului) pentru
a aduce o contributie substantiala
la o Intelegere. O contributie nomi-
nald, poate, dar nimic substantial.

Mediatorul care urméreste o
contributie din partea paratului,
desi cererea are valoare mica

Am avutun cazrecentin care era
destul de evident, avand In vedere

Camera de Comert
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modul Tn care cazul reclamantului

fusese pregatit si prezentat, pre- :

cum si dovezile obtinute de partea
paratilor, ca reclamantul are toate
sansele sd piarda.

in ciuda acestui lucru, mediato- :

rul a Incercat sd stoarca 100.000
dolari de la clientul meu, chiar

dacd cuantumul adevirat (presu- :

punand neglijentd contributivd
zero) era de numai 300.000 de
dolari, iar clientul meu, dintre

toti parétii, era cel mai putin pro- :

babil s fie gasit vinovat.
Reclamantilor ar trebui s li se
aduca la cunostintd atunci cdnd e
putin probabil sa castige cazul
In opinia mea, erorile facute in
acea mediere au fost urmatoarele:

® Mediatorul a permis reclaman-
tului sa creada cd cererea aces-

tuia ar fi avut sanse rezonabile

de succes atunci cand era evi- :

dent cd nu era asa

o Mediatorul a permis reclaman- :
tului sa creada cd valoarea pre- -

tinsd era rezonabild (atunci cAnd

suma solicitatd era aproape du- :

blé fatd de valoarea adevrat)

® Mediatorul nu a aratat nici un
interes fatd de aparare si doar
a Incercat sa stoarca suficienti
dolari de la parati pentru a face
reclamantul sa plece.

Ficand asta, mediatorul a iro- :
sit orice sansd ca medierea sd re- -

zolve problema Intr-un fel in care
ar fi dat reclamantului ceva, desi
mult mai putin decét cerea.
Medierea prost condusd are
costuri enorme pentru reclamant.

Cazul a ajuns in instantd. Re- :
clamantul a pierdut complet. Cos- :

turile determinate de pregatirile
cu audierea post-mediere au fost
substantial mai mari decét ar fi

fost tnainte de mediere. Recla- :
mantul, o persoand fizicd, se con- .
fruntd acum cu decizii de platd, :

care vor necesita vanzarea casei
familiei pentru a le ndeplini.

In acest caz, sistemul de medie- *

re a esuat pentru toate partile. Din
pdcate, acest caz nu este unic. W

ADRIAN HOWIE

Inaustrie

Romania
Marea Britanie

the parties to discuss the relative
strengths and weaknesses of their
cases and in doing so, cause them
to lead themselves inexorably to
a (almost always) financial set-
tlement that fairly reflects those
factors.

Mediators increasingly ignor-
ing relative strengths and weak-
nesses of case

In my experience, the reality is
usually somewhat different. In-
deed, T have noticed an increasing
number of circumstances where
the mediator displays no inter-
est in any discussion about rela-
tive strengths and weaknesses.
In such a case, a party’s position
paper is soon relegated to the
mediation dustbin and all one is
left with is “how much are you
prepared to pay?”

This can be very irritating. It
pays scant regard to the work fre-
quently done by the parties and
their lawyers (on all sides) to pre-
sent their clients’ cases in their
best light. Tt also ignores the idea
that in a fair and reasonable sys-
tem of justice, the unmeritorious
claimant ought not be rewarded
with an unjustified pot of money.
Nor, for that matter, should the
lawyers who have propounded a
baseless claim be rewarded with
a fee.

In my opinion, in circumstanc-
es where it is plain - or should
be, on any reasoned assessment
of the evidence - that there is a
very good likelihood that a de-
fendant will win at hearing, it is
quite wrong for a mediator to
seek to pressure a defendant (or
the defendant’s insurer) to make
a substantial contribution to a
settlement. A nominal contribu-
tion perhaps, but not anything
substantial.

Mediator  seeking contribu-
tion from defendant even though
claim has little merit.

I had a case recently where it
was quite obvious, having regard
to how the plaintiff’s case had
been prepared and presented,

and the evidence that had been

obtained on the part of the de-

fendants, that the plaintiff would
very likely lose.

Despite that, the mediator
sought to extract $100,000 from
my client, even though the true
quantum (assuming nil contribu-
tory negligence) was only some
$300,000, and my client was the
least likely of all the defendants
to be found liable.

Plaintiffs should be made
aware when they are unlikely to
win their case

In my view, the errors made in
that mediation were these:

o The mediator allowed the plain-
tiff to believe that the claim
being made had reasonable
prospects of success when it
self evidently did not

o The mediator allowed the plain-
tiff to believe that the quantum
claimed was reasonable (when
the amount claimed was about
double the true quantum)

o The mediator displayed no
interest in the merits of the
various defences and merely
sought to extract sufficient
dollars from the defendants to
make the plaintiff go away
In so doing, the mediator threw

away any chance there was for the
mediation to resolve the matter
on a bhasis which gave the plaintiff
something, albeit much less than
was being claimed.

Mismanaged mediation has
enormous costs for plaintiff

The case went to hearing. The
plaintiff comprehensively lost.
Costs incurred in hearing prepa-
ration post-mediation were sub-
stantially greater than had been
incurred  pre-mediation.  The
plaintiff, an individual, is now
facing costs orders which will re-
quire the sale of the family home
to meet.

In this instance the mediation sys-
tem failed all the parties. Regrettably,
this case is not unicue. [

ADRIAN HOWIE
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»GHIDUL MEDIATORULUI PROFESIONIST -

EXPERIENTIA DOCET”

Autor: Mugur Bogdan Mitroi

,Dorinte si nevoi, intotdeauna ierarhizate,
in functie de interesul nostru social, si anu-
me de dorinta sau nevoia de a comunica.

Mediatorul, interactionand, genereaza si
gestioneaza necesitatea identificarii nevoi-
lor la actorii disputelor umane.

Ascultam ca sa invatam pe altii sa asculte
si vorbim ca sa invatam pe altii sa vorbeasca.
Comunicamiin tot.”

,Societatea prezenta se confruntd cu o lip-
sa de comunicare acutd datoratd in primul
rand abundentei de informatii care o bom-
bardeaza fara ca personal sa poti stabili atat
codul de decriptare, cat si valoarea efectiva
pe care o comportd aceastd informatje, libe-
rul arbitru fiind cel care realizeaza selectia si,
uneori, actioneaza in detrimentul personal.

»MEDIERE SI CONFLICT —

Cursul te ajuta sa-ti dezvolti capacitatea
de selectie, trasand trei coordonate de care
te poti folosi: temperament, iden-
titate, timp.

Un aflux puternic de
informatii poate duce
chiar la blocaj in comu-
nicare.

Sd incercdm sa deve-
nim experti in selectiile
informationale.”

Editura: Consensus (2010)

ISBN: 978-973-88401-3-3

Limba: romand

Numar de pagini: 93

Pref: 35 Lei

Comenzi la:
fmmm.ro.

office@

ANALIZA CONFLICTULUI - SUME DE DISPUTE”

Autor: Mugur Bogdan Mitroi

Conflictul, analiza si dinamica in me-
diere; analiza a conflictului; gestionarea
acestuia.

,Pentru armonizarea si sincronizarea
sistemelor judiciare in vederea credrii sis-
temului global de solutionare a conflictului,
s-a identificat elementul generator al siste-
mului, si anume identificarea, compatibili-
zarea si satisfacerea nevoilor/necesitatilor,
acestea reprezentand atitudinile si actiunile
primare, fundamentale ale individului, care
se pot proiecta la nivel de organizatie privi-
td ca sistem.

Astfel, prin stabilirea procedurii medie-

rii ca limbaj comun in vederea solutionarii
conflictelor, de fapt se fincearcd
identificarea unui cod
de decriptare universal
care nu mai ridica pro-
blema compatibilizarii.”
Editura: Rotech Pro
(2010)
ISBN:
61-3
Limba: romana
Numar de pagini: 93
Pref: 35 Lei
Comenzi la: office@
fmmm.ro

978-973-8285-

,MEDIEREA 0 PERSPECTIVA PSIHOLOGICA
ASUPRA SOLUTIONARII CONFLICTELOR”

Autori: Paul Randolph si Freddie
Strasser

Medierea este o carte in care ,(...) ac-
centul se pune pe aspectele psihologice
esentiale ale conflictului si medierii, mai
degrabd decdt pe aspectele juridice. Toate
acestea sunt de o importanta mai mare in
incercarea de a face partile, si intr-adevar
mediatorul, sa inteleaga importanta de a
se misca spre acea «platforma de aliantd
care functioneaza», unde acordul «suficient
de bun» devine fezabil” (The Rt.Hon. Lord
Slynn of Hadley).

,Cartea este ceea ce am numi un ,thriller
in beletristicd. (...) Autorii ne poartd cu su-
fletul la gurd prin labirintul filozofiei, psiho-
logiei, sociologiei conflictului, pentru ca, in
final, s ne dezvaluie cateva adevdruri sim-
ple, dar fundamentale. Si anume, conflictul
este o stare naturala a omului in trecerea sa
prin lume (...)". Anamaria Lucia Zaharia, ju-
decdtor, GEMME Sectiunea Roména.

Modelul , psihoterapeutic” unic de medi-
ere predat la cursul creat de autori a castigat
0 adevdratd recunoastere si le-a oferit o
perspectiva suplimentara asupra psihologi-
ei conflictului, permitdndu-le sa fie eficienti

"

in toate cazurile de soluti-
onare a conflictului.

(artea, traducere editata de Scoala
de Formare in Mediere FMMM.RO, este
destinatd profesionistilor si nepro-
fesionistilor,  oamenilor
de afaceri, psihoterape-
utilor, studentilor, dar si
persoanelor ,casnice” in
aceeasi masurd — de fapt ~ *
tuturor acelora care sunt :
implicati sau preocupatiin
mod obisnuit de conflict si
rezolvarea lui.

Editura:
2012) !

ISBN: 973-0-12892-5 i

Limba: romana i

Traducdtor: Elena Ne-
cula

Numar de pagini: 176

Pref: 35 Lei

Comentzila: office@fmmm.ro sau http:/

FMMM.RO

www.librariaeminescu.ro/isbn/973-0-
12892-5/Paul-Randolph__Medierea-0-
perspectiva-psihologica-asupra-solutiona- -

rii-conflictelor [ ]
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EXPERIENTIA DOCET”
Author: Mugur Bogdan Mitroi
“Wishes and needs, always
hierarchized, depending
on our social interest, na-
mely the wish or need to
communicate.

A mediator, when in-
teracting, generates and
manages the necessity to
identify needs in the ac-
tors of human disputes.

We hear in order to
teach other to hear and
we talk to teach others to
talk. We communicate in
everything.”

The current society is fa-

cing a severe lack of commu-
nication due primarily to the abundance

: ,MEDIATION AND CONFLICT —

»THE GUIDEBOOK OF PROFESSIONAL MEDIATOR -

of information that bombards it, without

personally being able to set the decryption

code and the actual value carried by this

piece of information, the free will being the

item that makes the selection and someti-
mes acts detrimentally.

The course helps you develop your ability
to select, drawing three coordinates that
you can use: temperament, identity, time.

A strong inflow of information may even
lead to blockage in communication.

Let's try to become experts in informati-
on selection.

Publishing House: Consensus (2010)

ISBN: 978-973-88401-3-3

Language: Romanian

Number of pages: 93

Price: 35 Lei

Orders: officc@fmmm.ro

CONFLICT ANALYSIS — SUMS OF DISPUTES”

Author: Mugur Bogdan

Mitroi

Conflict, analysis and
dynamic in mediation;
analysis of the conflict; its
management.

“To harmonize and syn-
chronize judicial systems
to create global system for
conflict resolution, there
was identified the genera-
ting element of the system,
namely identification,
compatibilization  and
satisfaction of necessities/

needs, these being represented by primary,
fundamental attitudes and actions of a per-
son, which can be projected at the level of
an organization, regarded as a system.

Thus, by setting mediation procedure as
common language to resolve conflicts, we
actually try to identify a universal decrypti-
on code which no longer raise compatibility
problems’”.

Publishing House: Rotech Pro (2010)

ISBN: 978-973-8285-61-3

Language: Romanian

Number of pages: 93

Price: 35 Lei

Orders: officc@fmmm.ro

“MEDIATION,A PSYCHOLOGICAL INSIGHT INTO

CONFLICT RESOLUTION”
Authors: Paul Randolph and Freddie
Strasser
Mediation is a book in which
“(...) the focus is placed on
the essential psychologi-
cal aspects of conflict and
mediation, rather than on
the legal aspects. All these
are of a greater importan-
ce in the attempt to make
the parties, and indeed
the mediator, understand
the importance of moving
towards that «working alli-
ance platform», where the
«good enough» agreement
becomes feasible” (The
Rt.Hon. Lord Slynn of Hadley).
,The book is what we would call a
thriller in belletristic. (...) The authors take
us breathlessly through the labyrinth of
philosophy, psychology, conflict sociology,
but in the end reveal some simple, yet fun-
damental truths. That is, conflictis a natural
state of a human passing throughout the
world (...)". Anamaria Lucia Zaharia, judge,

GEMME Romanian section.

The unique “psychotherapeutic” model of
mediation, taught in the course created by
the authors, has gained a true recognition
and offered them a supplementary outlook
on conflict psychology, allowing them to be
efficient in all cases of conflict resolution.

The book, with a translation provided by
Scoala de Formare in Mediere FMMM.RO, is
dedicated to professionals and non-profes-
sionals, to businessmen, psychotherapists,
students, but also to “domestic” people to
the same extent — in fact to all those invol-
ved or regularly preoccupied with conflict
and its resolution.

Publishing House: FMMM.RO (2012)

ISBN: 973-0-12892-5

Language: Romana

Translator: Elena Necula

Number of pages: 176

Price: 35 Lei

Orders: officc@fmmm.ro sau http://
www.librariaeminescu.ro/isbn/973-0-
12892-5/Paul-Randolph__Medierea-0-
perspectiva-psihologica-asupra-solutiona-
rii-conflictelor ]
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Portal web dedicat promovarii gratuite a birourilor indivi- m I ere
duale si a asociatiilor profesionale de mediatori, constitu-

ind o baza de date in domeniu atat pentru profesionistii
ADR, cat si pentru publicul larg.

Despre mediere

Modele de acte birou mediator

Dictionar
Inscriere gratuita a birourilor de mediatori Website dedicat demonstratiilor practice

Articole si emisiunilor TV despre metodele ADR.
Legislatie

Birouri de informare gratuita

Stiri

Web portal dedicated to free promotion of individual of-
fices and associations of mediators, becoming a data base
in the field both for ADR professionals but also for the Website dedicated to practica] demonstra-
wide audience. g

About mediation tions and TV shows on ADR methods.
Mediator offices documentation

: Dictionary

» Free enrolment on mediator offices

o Articles
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Birou de mediator — Bdul Republicii, nr 130, bl
210, parter, ap 3, Ploiesti, jud. Prahova. Tel:
0744.422.853 Email: anda_pa2002@yahoo.com

Birou de mediatori asociati — Str. G-ral Traian
Mosoiu, nr 2, bl Tolstoi, sc D, ap 19, Ploiesti, jud.
Prahova

Tel: 0721.940.047, 0766849070,

email: tudose_liliana@hotmail.com

Birou de mediator-Piata Victoriei, Nr. 9, BI. CC
Sud, supanta, cam.3, Ploiesti, jud. Prahova
Tel :0745.767.060, email: edamgroup@yahoo.
com, fax: 0244.521.688

Birou de mediator — P-ta Victoriei, nr 3, bl Unirea,
scB, corpF, et 2, ap 5., Ploiesti, jud. Prahova

Tel: 0722.650.024, email: madacuc@yahoo.com,
fax: 0344.116644

Birou de mediator — Str. Stefan cel mare, nr 31,
Ploiesti, jud.Prahova Tel.fix: 0244.516.888, Tel.
mobil: 0724.241.288, email: mcernat68@yahoo.
com, fax: 0344.117.907

Birou de mediator — Str. Muscelului, nr 50,
Campina, jud. Prahova, Tel. fix: 0244.334.659, Tel.
mobil: 0722.406.462,

email: candeaconstantin@yahoo.com

Birou de mediator — Bdul Republicii, nr 130, bl
210, ap 3, Ploiesti, jud. Prahova

Tel: 0727.311.753,

email: macovimediator@yahoo.com

Birou de mediator — Str. Banatului, nr 2, bl 36D, et
1,ap 5, Ploiesti, jud. Prahova
Tel: 0723.374.099, email: valenisro@yahoo.com

Birou de mediator — Str. Crinului, nr.7, Béicoi, jud.
Prahova
Tel: 0723796990, email:lori_manta@yahoo.com

Birou de mediator — Str. Mihail Eminescu, nr

6, bl 6, ap 3, Cimpina, jud. Prahova, Tel. fix:
0244.348.277, Tel. mobil: 0726.229.730,
email: flory_67@yahoo.com fax: 0244.348.277

Birou de mediator — Str. Gheorghe Doja, nr 30, et
8, ap 20, Ploiesti, jud. Prahova
Tel. fix: 0244.554.772, Tel: 0726.264.784

Birou de mediator-Sat Poienarii Burchii, nr 532,
Com. Poienarii Burchii, jud.Prahova

Tel.fix: 0244.486.603, Tel. mobil: 0766.454.668;
fax: 0244.486.603
email:cristinagreab_mediator@yahoo.com

ISSN 2069-1378

MEMBRII ASOCIATIEI PROFESIONALE
,OCENTRUL DE MEDIERE PLOIESTI”

Birou de mediator — Str. Zola Emile, nr 4, bl.l, sc.A,
ap. 4, Ploiesti, jud. Prahova, Tel. fix: 0244.524.196,
Tel. mobil: 0721.129.296,

email: adinavasileluca@yahoo.com

Birou de mediator-Str. Abrud, nr.8, Ploiesti, jud.
Prahova
Tel: 0723.703.732, email: gabrielasus@yahoo.com

Birou de mediator — Str. Aurel Vlaicu, nr. 16A,
Ploiesti, jud. Prahova

Tel: 0723.259.896,

email: hormigonsrl@yahoo.com

Birou de mediator-Str. Vitejilor, nr. 5, bl. 108B, sc.B,
et.3, ap.31, Ploiesti, jud. Prahova
Tel:0723-691.980,

email: florentina_cimuka@yahoo.com

Fax: 0244-513.881

Birou de mediator-Str. Constantin Brezeanu, nr 1B,
bl 238, et 1, ap 7, Ploiesti, jud. Prahova

Tel: 0722.967.788,

email: alexandru.budin@yahoo.com

Birou de mediator

Sediul profesional principal: Sat Blejoi, nr. 33,
Com. Blejoi, jud. Prahova

Sedii profesionale secundare: Str. Emile Zola, bl.A,
et.3, ap.8, Ploiesti, jud. Prahova

Tel: 0723244305, email: florin.ionita2@yahoo.
com, Fax: 0344.818.767

Birou de mediator - str. C-tin Brezeanu, nr.4, bl.
(3, sc. G, parter, ap 31, Ploiesti, jud. Prahova, Tel:
0740.894.161, email: edamgroup@yahoo.com,
fax: 0244.521.688

Birou de mediator-Str. Domnisori, nr. 10, bl. 8F, ap.
3, Ploiesti, jud. Prahova, Tel. 0724.244.118,
email: marius.mediere@yahoo.com

Birou de mediator — Str.Gradinari, nr.20, bl.32,
sc.A, ap.2, Ploiesti, jud.Prahova, tel.0730073007,
email: medierea.eu@gmail.com

Birou de mediator, sat Baba Ana nr.120, bl.1, sc.1,
et.1,ap.3, comuna Baba Ana, tel.0723558845

Birou de mediatori asociati-Str. G-ral Traian
Mosoiu, nr 2, bl Tolstoi, sc D, ap 19, Ploiesti, jud.
Prahova, Tel. 0722.684.495,

email: valioanatudose@yahoo.com

Birou de mediator, Sat Poienele Com. Predeal
Sdrari, nr.145, jud.Prahova, Tel.fix: 0244.287.203,
Tel. mobil: 0728303745,

email: tanasatamara@yahoo.com

Birou de mediator, str.Marasesti nr.148, Ploiesti,
jud.Prahova, Tel. 0723622348,
email: ceciliamagdalena.istrate@yahoo.com

Birou de mediator, Calea Doftanei nr.13, bl. 20S,
sc.B, et.3, ap.14, (ampina, jud.Prahova, Tel.
0727376509,

email: biroumediatornutulescu@yahoo.ro

Birou de mediator, str. Frasinet nr. 12, bl.4E,
sc.A, et. 3, ap. 12, Ploiesti, jud. Prahova, Tel.
0733029873,

email: mediere.florentin@gmail.com

Tel. 0244331300/0729942406
email: andreea_musat@yahoo.com
IN CURS DE AUTORIZARE

Birou de mediator

Sat Strejnicu nr.783, Com. Tirgsoru Vechi, jud.
Prahova

Tel .0723772380, Fax. 0372336065,

e-mail: angheli.mediator@yahoo.ro

Tel.0722442675 / 0244592063
email: denisad68@yahoo.com
IN CURS DE AUTORIZARE

Tel. 0724208440 / email: xaisinirene@yahoo.com
IN CURS DE AUTORIZARE

Tel.0748129688 /email:kostin_voinea@yahoo.ro
IN CURS DE AUTORIZARE

Birou de mediator

Sat Urleta, Com. Banesti, str. Oncesti, nr. 680 A,
Jud. Prahova

Tel.0744335186/0244352018,

email: sandy_apo@yahoo.com

Birou de mediator

Soseaua Vestului nr.20, bl.101, sc.A, et.1, ap.4,
Ploiesti, jud. Prahova

Tel. 0721075221,

email: dinugh.mircea@yahoo.com

Birou de mediator

Str. Magurii, nr. 6, bl.32, sc.B, et.2, ap.22, Ploiesti,
jud. Prahova

Tel.0729818440,

email: constantin.bajinaru@gmail.com

Tel.0731291929
email: sendroiu_ioan@yahoo.com
IN CURS DE AUTORIZARE

Tel.0728791442
email nynanegoita@yahoo.com
IN CURS DE AUTORIZARE

Societate civild profesionala de mediatori Badea si
Bahrim si Tertes

Sediul profesional principal: Str. Paisului, nr. 7,
sector 4, Bucuresti

Sedii profesionale secundare: Str. Popa Farcas, nr.
24A, Ploiesti, jud. Prahova

Tel. fix: 0344.107.166, Tel. mobil 0744486806,
email: ba_de57@yahoo.com

Birou de mediator

Str. Alexandru Odobescu, nr.2, bl.29D, et.4, ap.15,
Ploiesti, jud. Prahova

Tel. 0722490109, email: iulianmadi@yahoo.com

Birou de mediator

Str. Stefan Greceanu nr.33, bl.L3, ap.7, Ploiesti,
jud. Prahova

Tel. 0728864832,

email: dragosradulescu@hotmail.com

Tel. 0745159505,
email: equitas_notariat@yahoo.com
IN CURS DE AUTORIZARE

Tel. 0726251075,
email: stanciuaurelian26@yahoo.com
IN CURS DE AUTORIZARE

Valea (alugdreascd, jud. Prahova
IN CURS DE AUTORIZARE

Birou de mediator

B-dul Carol |, nr.9, bl.P3, sc.B, parter, ap.4,
Cdmpina, jud. Prahova

Tel:0721.259.163,

email: goranmihai22@yahoo.com

Tel. 0723313107,
email: venera_valentina@yahoo.com
IN CURS DE AUTORIZARE

Birou de mediator

Str. lon Maiorescu, bl 3351, et 5, apfn. — varianta
5C, Ploiesti, jud. Prahova. Tel: 0745.181.444;
0729.169.699, Fax: 0244.510.473

email: evolexoffice@yahoo.com,

Birou de mediator

Str. Splaiului, nr 26, bl 34R2, ap 2, Ploiesti, jud.
Prahova

Tel. fix: 0244.513.366, Tel. mobil: 0744.330.820,
Fax: 0244.513.366

email: cabav.petcu@gmail.com

Birou de mediator

Str. lon Maiorescu, nr 14, bl 33N2, et 2,ap 5,
Ploiesti, jud. Prahova

Tel. fix: 0244.432.417, Tel. mobil: 0729.150.497,
Fax: 0244.513.366

email: andreeamail2003@yahoo.com
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