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EVENIMENTE / EVENTS

Uniunea Centrelor de Mediere din Roménia (U.C.M.R.)
WWW.UCIL0.r0
Bucuresti, 02 Februarie 2014

CENTRUL DE MEDIERE _
CONSTANTA ORGANIZEAZA
CONFERINTA »sMEDIEREA -

DE LA TEORIE LA PRACTICA”

AN
n data de 28 februarie 2014,
IAsociagia Centrul de Mediere
Constanta organizeaza Con-
ferinta “Medierea - de la teorie la
practicd”. Evenimentul se va des-
fasura in Constanta, la Hotel Ibis,

a Rotonda Prestige, intre orele
12:00 - 16:00.

Evenimentul 1si propune sa abor-
deze teme de interes practic privind
aplicarea procedurii medierii, pre-
cum si modul de aplicare a legislatiei
din domeniu. Conferinta va reuni
mediatori cu magistrati, juristi, no-
tari si reprezentanti ai Serviciului
Autoritatii Tutelare si Protectia Copi-
lului, care vor fi invitati la dezbateri
interactive pe temele anuntate

“In acest fel, ne dorim si lansim
un dialog inter-profesional, care si
aducd lamuriri privind aspecte con-
crete din practica medierii i sa creeze
premisele unei colaboriri eficiente
intre mediatori si institutiile locale”,
declard dna Anca lacob, presedinta
Centrului de Mediere Constanta.

Participarea este gratuitd, iar pentru
mediatorii participanti se acordd 2 punc-
te de formare profesionald continud. De-
talii la numérul de telefon 0721.800.300
sau la adresa de email centrul.
de.mediere.constanta@gmail.com.

Fondata in anul 2007, Asociatia

wCentrul de Mediere Constanta”
- membri a Uniunii Centrelor de
Mediere din Roménia (U.C.M.R.),
reuneste mediatori autorizati din jude-
tele Constanta i
Tulcea, cu scopul
promovarii, spri-
jinirii gi practicii
medierii, precum
si popularizarii
acestei  proce-
duri. Asociatia a
realizat o serie
de protocoale de
colaborare  cu

CONSTANTA

The Union of Mediation Centers in Romania (U.C.M.R.)
WWW.UCIMT0.10
Bucharest, February 02, 2014

CONSTANTA MEDIATION CENTER
ORGANIZES THE CONFERENCE
“MEDIATION - FROM THEORY TO
PRACTICE”

n February 28, 2014, the
0 Constanta Mediation Cen-
ter Association organizes
the Conference “Mediation - from
theory to prac-
tice”. The event
will be held in
Constanta, Ho-
tel Ibis, Presti-
ge Round Hall,
between 12:00
-16:00 hours.
The event
aims to address
issues of prac-

institutii publice
importante din judet: Tribunalul Con-
stanta, reprezentantul Avocatului Po-
porului, Inspectoratul Scolar Judetean
Constanta si a initiat discutii cu alte or-
ganisme ale statului pentru realizarea
de astfel de colaborari.

Uniunea Centrelor de Mediere
din Romania (U.C.M.R.) este fede-
ratia nationala infiintatd in 2005 care
reuneste asociatii profesionale ale
mediatorilor din fiecare judet al Ro-
maniei. |

Madalina Calcan
Departament PR al U.C.M.R.
office@ucmro.ro
WWW.UCMT0.70

ZIUA EUROPEANA A MEDIERII
SARBATORITA LA SUCEAVA
21/22.01.2014

niversitatea Stefan cel Mare in
“ colaborare cu “Asociatia Medi-

atorilor din Bucovina” Sucea-
va si Tribunalul Suceava, in cadrul
proiectului - EIRENE-JUST/2012/]CIV/
AG/3420, au organizat Seminarul
ZIUA EUROPEANA A MEDIERII. Proiec-
tul Eirene reprezinta un parteneriat
cu Spania, Anglia, Bulgaria, Slovenia,
Grecia, Italia si Romania pe linia pro-
movarii medierii.

In cadrul seminarului s-au dezba-
tut aspecte legate de implementarea
medierii in contextul obligativitatii
parcurgerii procedurii prealabile de
informare cu privire la avantajele
medierii,medierea in contextul noilor
coduri penale si procedura penala,
efectele OUG 90/2012 asupra siste-
mului juridic, precum si alte aspecte
teoretice si practice.

Au participat magistrati, mediatori
din judetele Suceava, Botosani, lasi,
Cluj, Sibiu, Mures, Constanta, Neamt,
etc, cadre didactice, organe judiciare,
administrative etc.

La invitatia Asociatiei Mediatorilor
Bucovina a participat si doamnele Ta-
tiana Ciaglic, presedinta Consiliului
de Mediere din R.Moldova si Elena
Damaschin, presedinta Centrului de
mediere promediere din R.Moldova.
Cu aceasta ocazie s-a semnat proto-
colul de colaborare intre Asociatiile
noastre, fiind prima punte de lega-
tura cu fratii nostri de peste Prut pe
linia medierii, mai ales ca in Suceava,
dar si in alte zone ale tarii, sunt stu-
denti si oameni de afaceri moldoveni,
care vor putea apela la mediere.

A fost o discutie interactiva utila
intre participanti si invitatii care au

tical interest in
applying mediation procedure and
ways to implement legislation in the fi-
eld. The conference will bring together
mediators, judges, lawyers, notaries
and representatives of the Guardians-
hip and Child Protection Authority,
who will be invited to interactive deba-
tes on topics announced.

“This way, we want to launch an in-
ter-professional dialogue that could
bring clarification on specific aspects
of the mediation practice and create
prerequisites of effective collabo-
ration between mediators and local
institutions”, said Ms Anca Iacob,
Chairwoman of Constanta Mediation
Center Association.

Participation is free of charge and
attending mediators will receive 2
continuing professional development
points. Further details on phone num-
ber 0721.800.300 or e-mail centrul.
de.mediere. constanta@gmaﬂ com.

Founded in 2007, the Constanta
Mediation Center Association - a
member of the Union of Mediati-
on Centers in Romania (UCMR),
brings together authorized mediators
in Constanta and Tulcea counties with
the purpose to promote, support and
practice mediation and popularize
this procedure. The Association car-
ried out a series of cooperation agre-
ements with major public institutions
in the county, such as the Constanta
Court, the Ombudsman, Constanta
County School Inspectorate and ini-
tiated discussions with other state
bodies to achieve such collaboration.

The Union of Mediation Cen-
ters in Romania (UCMR) is the
national federation established on
2005, gathering professional asso-
ciations of mediators in each county
of Romania. n

Madalina Calcan
U.C.M.R. PR office
office@ucmro.ro
WWW.UCIT0.T0

EUROPEAN DAY OF MEDIATION
CELEBRATED IN SUCEAVA,
21/22,01.2014

tefan cel Mare University
in collaboration with the
Suceava “Association of Me-
didfors in Bucovina” and Suceava
Court, have organized the European
Day of Mediation seminar within
the project EIRENE-JUST/2012/JCIV/
AG/3420. The Eirene Project is a
partnership with Spain, England,
Bulgaria, Slovenia, Greece, Italy and
Romania on promoting mediation.
The seminar debated issues re-
lated to the implementation of me-
diation in the context of compulsory
prior proceedings on getting infor-
mation on the benefits of mediation,
mediation in the new criminal and
criminal procedure codes, effects of
0UG.90/2012 on the legal system
and other theoretical and practical
aspects.

The event was attended by mag-
istrates and mediators in Suceava,
Botosani, lasi, Cluj, Sibiu, Mures,
Constanta, Neamt, etc. and by teach-
ers, judicial, administrative bodies
etc.

The invitation of the Association
of Mediators Bucovina was accepted
also by ladies Tatiana Ciaglic, Chair-
woman of the Mediation Council
in Republic of Moldova and Elena
Damaschin, Chairwoman of the Pro-
Mediation Center in R. of Moldova.
On this occasion, we have signed
a protocol of cooperation between
our Associations, this being the first
bridge in mediation field with our
brothers across the Prut River, given
that in Suceava but also in other are-
as of the country there are Moldovan
businessmen and students who may
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prezentat teme de interes public pri-
vind medierea.

Invitatii la acest seminar au pre-
zentat materiale cu urmatoarele teme:
Dna judecator Maria Andries, pre-
sedinta Curtii de apel Suceava -
“Medierea, ajutor sau frana pentru
instanta?”

DL. Judecator Cristi Danilet, mem-
bru al Consiliului superior al ma-
gistraturii - "Preocuparea CSM-lui
pentru promovarea medierii”

DI. judecator Gheorghe Codrean,
resedintele Tribunalului Sucea-
va - "Medierea in mica reforma a
justitiei”

DI. judecator Maricel Nechita, vice-
presedinte al Judecatoriei Suceava
- "Incuviintarea acordului de medi-
ere de catre instanta”

DL procuror Dragos Bujoreanu,
Parchetul de pe langa Judecatoria
Suceava - “Medierea in cauzele pe-
nale, odata cu intrarea in vigoare a
noilor coduri penale si procedura
penala”

Dna Tatiana Ciaglic, presedinta
Consiliului de Mediere R. Moldova
- ,Medierea, trecut si prezent in
R.Moldova:

Din partea Consiliului de mediere
din Romania, dl.director Cornel Pavel
a prezentat preocuparile consiliului
pentru promovarea medierii in Ro-

¥

4

¥

¥

4

4

mania si a transmis din partea prese-
dintelui Dorin Badulescu un mesaj de
succes in desfasurarea seminarului.
De asemenea, au fost prezentate
materiale pe linia medierii in sport,
in domeniul bancar, asigurari, in ca-
uze civile, rolul avocatului in mediere
ete, de catre mediatorii Anca Lucia

resort to mediation.

It was a useful interactive dis-
cussion between participants and
guests who have presented issues of
public interest on mediation.

Participants to the seminar fo-
cused on the following topics:

» Judge Maria Andries, President of

Stancu din Medias,
Marinela Popa din Bo-
tosani, Alin Romulus
Pacurar din Reghin,
Valentin Trifescu din
Piatra Neamt, Liliana
Stefan din lasi, Eduard
Chinole din Cluj si Var-
gan Vasile din Suceava.

Reprezentanti  ai

Court of Appeal, “Me-
diation, help or brake
{ for courts?”

» Judge  Cristi
Danilet, member in
the Magistracy Upper
Council (CSM) - “CSM
concern for promoting
mediation”

» Judge  Gheo-

mediatorilor au facut
impreuna cu studentii o simulare
practica de sedinta de mediere in ca-
zul unui divort, partaj bunuri comune
si plan parental.

Timp de 2 zile, mass-media judetea-
na a publicat pe spatii ample desfasu-
rarea seminarului Ziua Europeana a
Medierii, acest lucru fiind un pas im-
portant pentru promovarea mai rapi-
da a medierii in Bucovina-Suceava. m

Vasile Vargan

Mediator

presedinte Asociatia Mediatorilor
din Bucovina/Suceava

rghe Codrean, Presi-
dent of Suceava Court - “Media-
tion in small judicial reform”

» Judge Maricel Nechita, vice presi-
dent of Suceava Court - “Court’s
consent on mediation agreement”

» Prosecutor Dragos Bujoreanu
from Suceava Court Prosecutor’s
Office - “Mediation in criminal
cases, with the entry into force of
the new criminal and criminal pro-
cedure codes”

» Tatiana Ciaglic, Chairwoman of the
Mediation Council in Republic of
Moldova - “Mediation past and
present in Moldova”.

On behalf of the Mediation Coun-
cil, director Cornel Pavel has pre-
sented the Council’s concerns to
promote mediation in Romania and
sent from President Dorin Badulescu
a message wishing success in the
seminar.

Also, there were presented ma-
terials about mediation in sports,
banking, insurance, civil cases,
the lawyer’s role in mediation, etc.
by mediators Anca Lucia Stancu
from Medias, Marinela Popa from
Botosani, Alin Romulus Pacurar from
Reghin, Valentin Trifescu from Piatra
Neamt, Liliana Stefan from lasi, Ed-
uard Chinole from Cluj and Vargan
Vasile from Suceava.

Representatives  of mediators
have conducted with the students a
mock mediation in case of a divorce,
separation of assets and parenting
plan.

For two days, the media in the
county has published large articles
about the European Day of Media-
tion Seminar and this is an impor-
tant step to promote mediation in
Bucovina - Suceava more rapidly. m

Vasile Vargan

Mediator

Chairman of the Association of
Mediators in Bucovina/Suceava

SIN3A3 / ILINIWINIAT
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COMUNICAREA IN MEDIERE / COMMUNICATION IN MEDIATION

i SECTIUNEA ,,COMUNICAREA

IN MEDIERE”

1e7 in ac

careia
clarific
gasirea unor solutii avantajoase.

tema “

abilitati de comu-

arate (‘ehnlaln ca sunt intelesi si indrumati spre

“Vorbind, (mn(lesn’ -te ca-n umbra tacerii celuilalt sunt doi

ochi care te asculta”(AL Viahuta)

Loredana Paclesan - coordonator

,»SA MEDIEM SPARGAND
BARIERELE COMUNICARII!”

omunicarea este un proces de
Crelationare, de constructie a

vietii personale, profesionale si
sociale. Fiecare persoana are propriul
sistem de referinte, propria scara de
valori si fiecare isi exprima gandurile,
sentimentele, trairile, in mod diferit.
Chiar daca vom intalni doua persoa-
ne care doresc sa transmita acelasi
mesaj, ele vor exprima acest mesaj in
mod total diferit. Atitudinile negative
insa, pot naste bariere comunicati-
onale, alterand calitatea procesului
de comunicare. Comunicarea inter-
personala se desfasoara in cadrul
unor anumiti parametri. Este foarte
important ca relationarea verbala
dintre doua persoane sa se desfasoa-
re la nivelul aceluiasi palier. De cate
ori suntem pusi in situatia in care
suntem nevoiti sa comunicam cu per-
soane care nu se afla pe acelasi palier
cu noi, apare nevoia nevoia unei terte
persoane-mediatorul.

Rolul mediatorului este tocmai
acela de a sparge barierele comuni-
cationale prin facilitarea comunicari,
recomandat, a dialogului dintre parti,
avand ca scop gasirea unui echilibru
in generarea de solutii care sa com-
patibilizeze reciproc avantajos nevo-
ile si interesele partilor, prioritizand
dezamorsarea starii conflictuale ce
le domina, in vederea gasirii de catre
acestea a solutiei suficient de buna
pentru interesul si nevoia lor.

Barierele comunicationale de orice
fel: culturale, lingvistice, politice sau re-
ligioase, pot genera conflicte a ciror in-
tensitate poate oscila de la simple tensi-
uni ale relatiilor interumane la tensiuni
complexe, la conflicte deschise.

Cele mai comune bariere ridicate
de oameni in calea comunicarii sunt
legate de diferentele de personalitate,
diferentele de perceptie, diferentele
de statut, diferentele de cultura sau
diferentele de resurse.

Studii de specialitate, iau in dis-
cutie aspecte diverse ale importantei
comunicdrii in procesul de solutionare
amiabild a conflictelor de orice natura,
dezvoltand, teorii ample, ce vizeazd
att aspectele psihologice, sociologice,
combinand realizdrile stiintifice din di-

ferite domenii de cercetare cu studiile
de teren. Combinand cunostinte teore-
tice din domeniul psihologiei sociale,
al sociologie, al tehnicilor de manipu-
lare si negociere - specialistii in medi-
ere, sunt cei care ajung sa controleze
relatiile conflictuale de orice tip, prin
conflict intelegandu-se orice relatie
care implica doud sau mai multe par(i
si existenta unui argument.

Comunicarea, medierea si abilitati-
le de negociere au devenit elementul
esential al supravietuirii, in conditiile
in care, la baza declansarii si dezvol-
térii fenomenului de globalizare std
informatia, a carei raspandire nu ar fi
posibild fard comunicare.

Recunoasterea globald in orice
domeniu este conditionatd asadar de
dezvoltarea sistemelor de comunicare
sirelatiilor publice, domenii esentiale
ale epocii globalizdrii.

Introcucerea medierii i a solutiona-
rii alternative a conflictelor (ADR) in via-
ta de zi cu zi nu este doar o modificare
procedurald, ci reprezinta o schimbare
la nivel de cultura si de mentalitate.

Medierea reprezintd astfel o schim-
bare fundamentald la nivel de menta-
litate si constituie un progres major al
civilizatiei prin faptul ca permite par-
tilor sa adopte din nou, in mod liber,
propriile decizii, cu ajutorul unei parti
neutre, atunci cand au esuat in ncer-
carea de a gasi ele insele o solutie.

Tnmod evident, una dintre prmc1pa—
lele cauze ale declangarii conflictelor
de orice naturd si ale deteriorérii rela-
(iilor la un anumit nivel este reprezen-
tata de esecul diferitelor tehnici de co-
municare, fapt care impune stapanirea
si utilizarea tehnicilor de mediere pen-
tru evitarea escaladarii conflictului.

Evident, in rezolvarea tensiunilor
de naturd diferitd intervine finetea
celui care i asumd rolul de mediator
al conflictului, fiind nevoie in cea mai
mare masurd de calitatile de psiholog
ale mediatorului, de o foarte buni
gestionare a procesului de comuni-
care si, Intr-o oarecare masurd, de
folosirea, cu limitd, a tehnicilor de
manipulare. Ceea ce trebuie retinut
este faptul ¢, atat timp cat partile si
percep obiectivele ca incompatibile

SECTION “COMMUNICATION
IN MEDIATION”

I ohoge to addr

eficial solutions.

lCh quahld
show others

“When speaking, think that in the silence of the other there is

a pair of eyes that listen to you” (AL V

lahuta)

Loredana Paclesan - coordinator

“LET’S MEDIATE BREAKING THE
BARRIERS OF COMMUNICATION!

ommunication is a process of
Cinteraction, construction  of

personal, professional and
social life. Each person has its own
system of references, own scale of
values and each expresses thoughts,
feelings, emotions differently. Even
if we meet two people who want to
convey the same message, they will
express this message in totally differ-
ent ways. Negative attitudes, however,
can create communicational barriers,
altering the quality of communica-
tion. Interpersonal communication
is conducted within certain param-
eters. It is very important for verbal
interaction of two persons to be held
on the same level. Each time we find
ourselves in situations where we have
to communicate with people who are
not on the same level with us, there is
need for a third party - the mediator.

The mediator’s role is precisely
to break the communication barri-
ers by facilitating communication,
recommended, dialogue between the
parties, aimed at finding a balance in
generating mutually beneficial solu-
tions to make the needs and interests
of the parties become compatible,
prioritizing defusing of conflict state
that dominates, in order to find a so-
lution good enough for their interests
and needs.

Barriers to communication of any
kind: cultural, linguistic, political
or religious, could generate conflict
whose intensity can range from sim-
ple tensions of human relations to
complex ones, open conflict.

The most common barriers im-
posed by people in communication
are related to differences of personal-
ity, perception, status, cultural differ-
ences or differences in resources.

Dedicated studies take into ques-
tion various aspects of the impor-
tance of communication in the ami-
cable settlement of disputes of any
nature, developing extensive theories
focusing both on the psychological
and sociological issues, combining
scientific achievements in various
fields of research with studies on the
site. Combining theoretical knowl-

edge in the field of social psychology,
sociology, manipulation techniques
and negotiation - mediation special-
ists are those who get to control any
conflicting relationships, by conflict
understanding any relationship in-
volving two or more parties and exist-
ence of an argument.

Communication, mediation and
negotiation skills have become an es-
sential element of survival, given that
the onset and development of globali-
zation is based on information whose
dissemination would not be possible
without communication.

Global recognition in any field de-
pends therefore on the deployment of
communication and public relations
systems, key areas in the era of glo-
balization.

The introduction of mediation and
alternative dispute resolution (ADR)
in everyday life is not just a proce-
dural change, but a change in culture
and mentality.

Mediation is consequently a fun-
damental change in mindset and is
a major breakthrough of civilization
in that it allows the parties to adopt
again freely their own decisions with
the help of a neutral party when they
failed to find a solution.

Clearly, one of the main causes in
the outhreak of conflicts of any kind
and deteriorating relations at a cer-
tain level is the failure of the various
communication techniques, which
requires mastery and use of media-
tion techniques to avoid escalation of
conflict.

Obviously, the resolution of tense
situations of different nature relies
on the smoothness of the person that
assumes the role of conflict mediator,
requiring the utmost psychological
qualities, a very good communica-
tion and process management and to
some extent, the limited use of ma-
nipulation techniques. What should
be remembered is that as long the
parties perceive goals as being in-
compatible, there is a conflict, regard-
less of whether the incompatibility is
real or imaginary, the mediator hold-
ing the duty to identify the boundary
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existd un conflict, indiferent de faptul
cd incompatibilitatea este reald sau
imaginara, mediatorului revenindu-i
datoria de a identifica limita dintre
perceptie si realitate, dintre incom-
patibilitatea imaginata de parti si cea
existentd, obiectiv.

Privit din aceste perspective, pro-
cesul de mediere ca metodd de so-
lutionare alternativd a conflictelor
trebuie diferentiat clar de procesele
de negociere si manipulare. In acest
sens, medierea este vazutd ca fiind
un proces structurat, in cadrul ciruia
doud parti Incearcd sa ajungd la o 1n-
telegere reciproc avantajoasd (win win
situation) cu ajutorul unui mediator.

Negocierea, pe de altd parte, este
vizutd ca un proces distinct de co-
municare in care fiecare dintre parti
incearcd, folosindu-se sau nu de aju-
torul unor negociatori specializati,
sd obtind un avantaj in detrimentul
celeilalte parti implicate (win lose si-
tuation), comunicarea bazindu-se pe
relatii de putere si chiar intimidare.

La rindul sdu, manipularea este
vdzutd ca incercarea de determinare
a receptorului si gandeascd sau si
actioneze conform intereselor emita-
torului, ldsand impresia libertatii de

decizie si fard a urmdri intelegerea
profunda si completa a situatiei de
citre ambele pérti, ci mai degrabd in-
telegerea convenabild si fragmentatd
a acesteia de catre una dintre parti..

Desi obiectivul medierii este rezol-
varea stdrilor conflictuale, distinctia
majord cu care opereazd aceastd me-
todd de solutionare alternativa a con-
flictelor este aceea cd, prin mediere
se cautd identificarea unui acord cu
implicarea voluntard, permanenti si
constientd a partilor care vor si sus-
tine si aplica ulterior solutia identifi-

catd. Multi autori considerd aceastd
metoda ca fiind ,0 extensie informala
a procesului negocierii”,, o astfel de
interventie avand darul de a reduce
barierele comunicationale In vederea
solutiondrii disputelor si addugénd
valoare procesului negocierii.
Mediatorii nu au puteri formale
asupra rezultatelor negocierii si nu
pot rezolva conflictul sau impune

between perception and reality, be-
tween the incompatibility imagined
by the parties and the existing, objec-
tive one.

Viewed from this perspective,
the mediation process as a method
of alternative resolution of con-
flicts must be clearly distinguished
from the processes of negotiation
and manipulation. In this respect,
mediation is seen as

singuri o solutie. Efici-
enta lor vine din abili-
tatea de a se intlni in
mod individual sau de
a organiza si conduce
intalniri comune cu
partile si de a asigura
o intelegere a proble-
melor aflate in dis-
putd, de a identifica
zonele de compromis
pentru fiecare parte si de a incuraja
partile si facd aceste pentru atinge-
rea unui acord.

Concluziile care se desprind in fina-
lul cercetarii se refera la faptul cd me-
dierea este prin excelentd un proces de
comunicare, al carui succes depinde
intr-o mdsura covarsitoare de abilitati-
le de comunicator ale mediatorului. m
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a structured process
in which both parties
are trying to reach a
mutually  beneficial
solution (win win situ-
ation) using a media-
tor. Negotiation, on the
other hand, is seen as
a separate communi-
cation process where
each party tries, using or not using
specialized negotiators to gain an
advantage over the other parties
involved (win lose situation), com-
munication being based on power
relations and even intimidation.

In turn, manipulation is regarded
as an attempt to make the receiver
think or act according to the inter-
ests of the transmitter, giving the im-
pression of freedom of decision and
without focusing on deep and com-
plete understanding of the situation
by both sides, but rather convenient
and fragmented understanding by
one of the parties. Although the goal
of mediation is to resolve conflict
situations, the major distinction op-
erated by this method of alternative
dispute resolution is that mediation
is seeking to identify an agreement
with voluntary, continuous and
conscious involvement of parties
that will sustain and then apply the

solution identified. Many authors
consider this method as “an infor-
mal extension of the negotiation
process”, such intervention leading
to a reduction in communication
barriers in order to settle disputes
and adding value to the process of
negotiation.

Mediators have no formal powers
over the results of negotiation and
cannot resolve conflict or impose a
solution. Their effectiveness comes
from the ability to meet individually
or organize and conduct joint meet-
ings with the parties and to ensure
understanding of the issues in dis-
pute, identify areas of compromise
for each party and encourage parties
to make these compromises reach an
agreement.

Conclusions drawn at the end of
the research is that mediation is es-
sentially a communication process
whose success depends overwhelm-
ingly by the communicator skills of
the mediator. "
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COMUNICAREA IN MEDIERE / COMMUNICATION IN MEDIATION

BARIERE N COMUNICARE

LComunicarea se refera la actiunea,
cu una sau mai multe persoane, de tri-
milere si receplare a unor mesaje care
pot fi deformate de zgomote, are loc in-
{r-un context, presupune anumite efecte
st furnizeaza oportunitati de feedback”
(De Vito)

omunicarea poate fi influentata
Cde extrem de multi factori, de na-

tura culturala, lingvistica, politica
sau religioasa. Cand comunicarea este
incompleta apar neintelegeri si conflicte
de orice natura care duc la deteriorarea
relatiilor interumane.

Americanul Lasswell in 1948 propu-
nea sa se reflecteze asupra problemelor
de comunicare pornind de la cinci intre-
bari fundamentale cine? ce spune? prin
ce mijloace? Cui? cu ce efect?

Comunicarea este un proces omni-
prezent, complex, determinat de factori
materiali, psihologici, cognitivi si sociali.
Pentru realizarea unei comunicari efici-
ente trebuie sa cunoastem obstacolele
care pot afecta receptarea mesajului
transmis si sa tinem seama de personali-
tatea, valorile, convingerile, interesele si
idealurile celor cu care comunicam. Ast-
fel comunicarea va fi fluenta, sanatoasa
si seva desfasura de la sine.

Barierele in comunicare pot intarzia
sau denatura mesajul transmis ceea ce
duce la un esec al procedurii de comuni-
care.

Exista cativa factori principali care au
incidenta directa asupra barierelor in ca-
lea comunicarii: diferentele de perceptie,
concluziile grabite, stereotipii, lipsa de
cunoastere, lipsa de interes, dificultati de
exprimare, emotii, personalitatea. Toti
acesti factori conduc la formarea bari-
erelor de comunicare. Stapanirea unor
abilitati de tipul ascultarii active, clari-
ficarii si reflectiei, ajuta la evitarea sau
depasirea acestor bariere in mediere.

Studiile de specialitate au semnalat
anumite bariere de comunicare cum ar
fi:

Bariere de limbaj - constand in in-
capacitatea de a vorbi aceeasi limba, di-
alecte, prejudecati, lipsa de logica si cla-
ritate a ideilor, inexactitatea exprimarii,
ambiguitatea, dificultatile de exprimare.

Aceleasi cuvinte primesc sensuri dife-
rite pentru persoane diferite

Chiar si atunci cand persoanele co-
munica in aceeasi limba, termenii de
specialitate utilizati sau abrevierile pot
actiona ca o bariera.

Bariere emotionale - sunt formate
in principal din frica, furie, neincredere
si suspiciune. Teama excesiva de ceea
ce ar putea spune sau gandi altii despre
noi pot impiedica comunicarea eficienta.
Atunci cand suntem suparati spunem
lucruri pe care le-am putea regreta mai
tarziu sau putem interpreta gresit ceea
ce spun altii.

Oamenii cu stima de sine scazuta pot
fi mai asertivi si prin urmare se simt mai
putini confortabili in comunicare sau
recepteaza anumite aspecte negative in

mesajele pe care le aud.

Unele persoane pot considera di-
ficila exprimarea emotiilor lor. Capa-
citatea de a crede in tine si in ceea ce
ai spus te face capabil sa comunici in
mod clar, cand increderea exista mesa-
jul este comunicat mult mai usor si mai
liber, iar receptorul este mai deschis in
perceperea opiniilor emitatorului.

Bariere fizice de comunicare non
verbala - apar atunci cand unele per-
soane nu sunt capabile sa vada indiciile
non verbale, gesturi, postura, limbajul
corpului in general ceea ce poate ingre-
una comunicarea.

Barierele culturale - sunt barierele
ce tin limbaj sau de etnie. Normele de
interactiune sociala variaza foarte mult
in diferite culturi.

Bariere de atitudine - constau in
acele comportamente sau perceptii care
impiedica oamenii sa comunice eficient.
Acestea se pot identifica in conflictele de
personalitate sau rezistenta la schim-
bare. Receptarea eficienta a mesajelor
ar trebui sa depaseasca barierele de
atitudine pentru a facilita comunicarea
eficienta.

Bariere geografice - sunt reprezen-
tate de distanta geografica intre expedi-
ent si destinatar. Cand distanta interzice
comunicarea fata in fata, comunicarea
eficienta poate fi o provocare in plus. O
distanta mai mica intre persoane creaza
mai multe canale de comunicare. Re-
mediul pentru aceasta bariera poate fi
ajutorul tehnologiei moderne (medierea
on line).

In concluzie, depasirea barierelor de
comunicare inseamna sa ne asiguram ca
declaratia pe care o facem nu este doar
auzita ci si inteleasa deci punctul de ve-
dere este clar exprimat.

Barierele in comunicare pot fi pre-
intampinate printr-o concentrare mai
mare asupra continutului mesajului, as-
cultarea acestuia pentru a-l intelege sinu
pentru a pregati raspunsul, si deaseme-
nea prin eliminarea tendintei de a antici-
pa ceea ce vrea sa spuna interlocutorul
si de a termina frazele in locul lui. Urma-
rirea atenta a acordului dintre limbajul
verbal si nonverbal precum si adoptarea
comportamentelor nonverbale adecvate
si eliminarea miscarilor necontrolate de
genul plictiseala, nerabdare.

Comunicarea este o interactiune, o
relatie continua cu tot ceea ce ne incon-
joara.

“Nu putem fi niciodata siguri ca opi-
niile celorlalti, pe care vrem sa le inabu-
sim, sunt false; si chiar daca am fi siguri
de asta,inabusirea lor tot ar fi un act
nedrept”(John Stuard Mill) n
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BARRIERS IN COMMUNICATION

“Communication refers to the ac-
tion, with one or more people, of
sending and receiving messages that
can be distorted by noise, it occurs in
a context, requires certain effects and
provides opportunities for feedback*
(De Vito ).

ommunication can be highly
Cinﬂuenced by numerous fac-

tors, cultural, linguistic po-
litical or religious. When communi-
cation is incomplete, there appear
misunderstandings and conflicts of
any nature resulting in damage to
relationships.

American Lasswell in 1948 sug-
gested to reflect on communication
issues starting from five fundamental
questions: Who? What is said ? By
what means ? Whom ? What is the
effect?

Communication is a ubiquitous,
complex process, determined by ma-
terial, psychological, cognitive and
social factors. To achieve effective
communication we need to know the
obstacles that may affect the recep-
tion of message sent and to take into
account the personality, values, be-
liefs and ideals of those with whom we
communicate. In this way, communi-
cation will be fluent, healthy and will
run by itself.

Barriers in communication can de-
lay or distort the message transmit-
ted this leading to a failure of com-
munication procedure.

There are several main factors that
directly affect the barriers to commu-
nication: differences in perception,
hasty conclusions, stereotypes, lack
of knowledge, lack of interest, diffi-
culty in expressing itself, emotions,
personality. All these factors lead to
the formation of communication bar-
riers. Mastery of skills such as active
listening, clarification and reflection
helps to avoid or overcome these bar-
riers in mediation.

Specialized studies have high-
lighted some communication barri-
ers, such as:

Language barriers - consisting of
inability to speak the same language,
dialects, bias, lack of logic and clar-
ity of ideas, expression inaccuracy,
ambiguity, speech difficulties. Same
words receive different meanings for
different people. Even when people
communicate in the same language,
specific terms or abbreviations may
act as a barrier.

Emotional barriers - consist
mainly of fear, anger, mistrust and
suspicion. Excessive fear of what
others might say or think about us
may hinder effective communication.
When we are angry we say things we
might regret later or we misinter-
pret what others say. People with low
self-esteem may be more assertive
and therefore feel less comfortable

in communication or receive some
negative aspects in the messages
they hear. Some people may find it
difficult to express their emotions.
The ability to believe in yourself and
what you say makes you able to com-
municate clearly; when there is trust
the message is much easier and freer
communicated and receiver is more
open in perceiving the sender’s opin-
ions.

Physical barriers of non-verbal
communication - occur when some
people are not able to see non-verbal
cues, gestures, posture, body lan-
guage in general which can make
communication difficult.

Cultural barriers - barriers re-
lated to language or ethnicity. Rules
of social interaction vary greatly in
different cultures.

Attitudinal barriers - consist of
those behaviors or perceptions that
prevent people from communicating
effectively. They can be identified in
personality conflicts or resistance
to change. Effective reception of
messages should exceed attitudinal
barriers to facilitate efficient com-
munication.

Geographical barriers - are rep-
resented by geographical distance
between expedient and recipient.
When distance prohibits communica-
tion face to face, effective communica-
tion can be an additional challenge.
A smaller distance between people
creates more channels of communica-
tion. The remedy for this barrier may
be modern technology (online media-
tion).

Communication barriers can be
prevented through a greater focus
on the content of message, its listen-
ing to understand and to prepare the
response, and also by eliminating
the tendency to anticipate what the
speaker wants to say and finish sen-
tences for him/her.

Careful monitoring of the agree-
ment between verbal and nonverbal
language, and adoption of appropri-
ate nonverbal behavior and elimina-
tion of uncontrolled movements such
as boredom, impatience.

Communication is an interaction,
an ongoing relationship with every-
thing around us.

“We can never be sure that the
opinions of others, which we want to
suppress, are false, and even if we
were sure of that, their suppression
would still be an unjust act” (John
Stuart Mill) n
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UMORUL iN MEDIERE -
PRO SI CONTRA

FOCITERPPPRRITTRRSPRIRE SO

ma gasirii unor tehnici cat mai

adecvate, care sa descatuseze sta-
rile de incordare, resimtite intr-un mod
inevitahil de persoanele care se afla
fata in fata pentru rezolvarea unui con-
flict. Dezamorsarea unei incarcaturi
emotionale negativa si conflictuala,
poate conduce intr-un mod natural la
depasirea barierelor care stau in calea
comunicarii. Pe un fond pozitiv, deten-
sionat, prin depasirea starii de emoti-
vitate, de reticenta, de tensiune sau de
furie, partile litigante pot interactiona
intr-un mod cu adevarat eficient, astfel
ca mesajele transmise cu ocazia comu-
nicarii, vor fi receptionate, analizate si
intelese in mod complet si corect.

Desi nu poate fi privita ca o veritabi-
la tehnica de comunicare din perspec-
tiva academica, totusi umorul poate
da o anumita dinamica procesului de
comunicare. O gluma buna, spusa la
momentul potrivit poate fi cheia re-
zolvarii unui conflict. In anumite mo-
mente fara un strop de umor medierea
poate fi epuizanta, dificila, iar umorul
poate avea un efect terapeutic, per-
mitand oamenilor sa se elibereze de
stres, frica, furie, emotii toate acestea
fiind bariere clare in comunicare.

T.S. Eliot spunea ca ,,Umorul este
si un mod de a spune ceva serios”
(Humour is also a way of saying so-
mething serious).

Acum doua decenii, mediatorii
William E.Simkin si Nicolas A. Fidandis
prezentau intr-o maniera usor glumea-
ta calitatile pe care ar trebui sa le aiba
orice mediator de succes si anume:
rabdarea lui lov
sinceritatea si caracteristicile de
bulldog ale englezilor
spiritul irlandezilor
rezistenta fizica a unui alergator de
marathon
capacitatea de fentare a unui mij-
locas
viclenia lui Machivelli
abilitatile de sondare a personali-
tatii pe care le are un terapeut hun
o piele tare ca tovalul
intelepciunea lui Solomon
Boulie in 1966 pe linga binecunos-
cutele calitati ale unui bun mediator

I n practica s-a pus deseori proble-
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de genul inteligenta, flexibilitate, rab-
dare strecoara si calitatea de a avea
simtul umorului.

De aici si intrebarea oarecum fi-
reasca daca umorul isi are loc in
cadrul comunicarii in mediere. Sunt
sigura ca exista foar-

HUMOR IN MEDIATION -
PROS AND CONS

tions on finding the most appro-
priate techniques to unleash fee-
lings of tension, inevitably felt when
people stand face to face to resolve a
conflict. Defusing a negative emotio-
nal and conflict load

I n practice, there are often ques-

te multe pareri pro si
contra. Multi mediatori
sunt reticenti in folosi-
rea umorului in medie-
re, deoarece considera
ca oamenii sunt atat
de prinsi in problemele
lor, incat nu pot vedea
dincolo de ele si ar fi
un act de cruzime sa
incerce sa glumeasca vis-a-vis de con-
flictul lor. Probabil reticenta provine
din incapacitatea intelegerii depline al
momentului si modalitatii de folosire.
Este foarte adevarat ca umorul folo-
sit intr-un context nepotrivit, intr-un
sens negativ, rasist sau sexist poate
avea consecinte dezastruoase.

Donalt Mac Gillavry, psiholog, psi-
hoterapeut si fondatorul medierii in
divorturi din Olanda, considera ca
cele mai intalnite ingrediente pentru
umorul din cadrul medierii sunt me-
taforele, jocurile de cuvinte, glumele,
anecdotele si propriile experiente.

Personal consider ca folosirea umo-
rului in mediere este o arta care, folo-
sitain momente bine alese, pot genera
un climat de confort, de calmitate, ce
va conduce la o finalitate fericita. Cred
ca mediatorii pro umor in mediere
sunt mediatorii experimentati, cu un
bogat bagaj de cunostinte, abilitati si
tehnici de comunicare, stapani pe si-
tuatia premisa, care printr-o analogie
naturala la persoane, stari si fapte, fo-
losesc umorul pentru a stabili un real
climat de incredere atat de necesar in
mediere, pentru ca partile sa inteleaga
mai bine natura conflictului lor. =
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MARKETINGUL iN MEDIERE

ctivitatea din domeniul me-
Adierii presupune acumularea

unor cunostinte profesionale
specifice. Pentru a deveni mediator
autorizat si pentru a putea deschide
un birou de mediere, trebuie sd par-
curgem etape obligatorii ce presupun
asimilarea de cunostinte si informatii
specifice, trebuie si dam examen, iar
acest proces nu se opreste aici, pen-

tru cd fiecare mediator este obligat si
se informeze si sd urmeze in perma-
nentd cursuri de formare continud,
obligatorii pentru toatd perioada de
activitate In domeniul medierii. Ins,
odata deschis biroul de mediere, apa-
re 0 altd situatie la care nici nu am dat
examen si la care nu suntem obligati
sd ne pregdtim continuu: promovarea
afacerii noastre de mediere.

can naturally lead to
overcoming  barriers
that stand in the way
of communication. On
a positive, stress reli-
eved background, by
overcoming emotions,
reluctance, tension or
anger, litigants can in-
teract in a really effec-
tive way, so that messages sent during
communication will be received,
analyzed and understood completely
and correctly.

Although it cannot be regarded as
a genuine communication technique
in academic terms, humor can give
some dynamics to the communicati-
on process. A good joke, told at the
right time can be the key to solving
a conflict. At times without a touch
of humor mediation can be exhaus-
ting, difficult, and humor can have
a therapeutic effect, allowing people
to release stress, fear, anger, emoti-
ons, all of which are clear barriers in
communication.

T.S. Eliot said that “humor is a way
of saying also something serious”.
Two decades ago, mediators William
E.Simkin and Nicolas A. Fidandis
presented in a rather easy manner
the qualities any successful mediator
should have, namely:

-patience of Job

-honesty and characteristics of a
British bulldog

-Irish spirit

-physical endurance of a marathon
runner

-the trick ability of a midfielder

- Machivelli’s cunning

- the exploration skills a good the-
rapist has

- Russian leather

-wisdom of Solomon

Boulie added in 1966 the quality
of having a sense of humor, apart

from the familiar qualities of a good
mediator such intelligence, flexibility,
patience.

Hence the somewhat natural ques-
tion whether humor has its place in
mediation communication. T am sure
there are many pros and cons. Many
mediators are reluctant to use humor
in mediation because they believe
that people are so caught up in their
own problems that they cannot see
beyond them and it would be cruel to
try to joke on their conflict. Probably
reticence stems from the inability of a
full understanding of timing and mo-
dality of use. It is true that the humor
used in an inappropriate context, in a
negative, racist or sexist way can have
disastrous consequences.

Donalt Mac Gillavry, a psycholo-
gist, psychotherapist and founder of
mediation in divorce in the Netherlan-
ds, believes that the most common in-
gredients for humor in mediation are
metaphors, puns, jokes, anecdotes
and own experiences.

I personally think that using hu-
mor in mediation is an art which used
in well-chosen moments can generate
an atmosphere of comfort and calm,
which will lead to a happy ending. I
think that pro-humor mediators are
the experienced one, who have the
knowledge, skills and communication
skills, master of the situation, who by
natural analogy to persons, feelings
and facts, use humor to establish
a real climate of confidence so ne-
cessary in mediation, for the parties
to better understand the nature of
their conflict. ]

Loredana Paclesan
Mediator STARS

Tel./fax: 0374092061

Mobil: 0740663463

E-mail: office.lory@yahoo.com

MARKETING IN MEDIATION

ctivity in mediation field in-
Avolves the accumulation of

specific professional knowl-
edge. To become an authorized
mediator and to open a mediation
office, we must undergo mandatory
steps involving the assimilation of
knowledge and specific informa-
tion, we need to pass an exam, and
this process does not stop there,

as each mediator is obliged to get
informed and continually follow
training courses, mandatory for the
whole period of activity in the field
of mediation. However, once the me-
diation office opened, a different
situation occurs for which no exam
was passed and we are not obliged
to continuously prepare: promoting
our business in mediation.

NOILVIG3l NI NOILVIINNWIO)D / 34313 NI VIYVIINNWOD
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(Ceea ce ne ajutd sa crestem numa-
rul de clienti este marketingul aface-
rii. Tns stim noi sa-l facem? Oare stim
sa-l facem corect? Stim cum trebuie
sd imbunatatim promovarea afacerii
si cum s aplicim unele metode care
sd ne dea rezultate pozitive? Acestea
sunt doar cateva dintre intrebdrile la
care fiecare antreprenor, printre care
si mediatorii, ajung s si le pund. Din
acest motiv as indrdzni sa abordez
citeva dintre metodele pe care toti
le folosim pentru promovarea birou-
rilor noastre de mediere, aplicate cu
un succes mai mare sau mai mic, in
functie de priceperea fieciruia.

Toti incercam sd demonstrdm un
profesionalism in mediere de o cali-
tate superioard, fapt ce ar determina
ca viitorii clienti sa vind singuri, insa
cred cd sunt putini cei ce au dobandit
in acest moment o notorietate destul
de mare pentru ca numele lor s fie un
brand in mediere si astfel o reclamé in
sine, si care determind un flux conti-
nuu de clienti. Noi, marea masd a me-
diatorilor trebuie sd aplicim metode
foarte diverse pentru ca sa ajungem la
aceastd notorietate si, implicit, la o in-
vestitie in promovare destul de redu-
sd, comparativ cu rezultatele obtinute.

Cum cei ce au devenit mediatori au
o mare diversitate de profesii, cred ci
sunt printre mediatori si profesionisti
ce detin cunostinte tehnice avansate in
domeniul marketingului, motiv pentru
care as dori si abordez acest subiect
din postura mediatorului care foloseste
metodele din marketing printr-o invéta-
re autodidacta si cu aplicatie pe propria
activitate a biroului de mediere. Unele
dintre aceste metode sunt chiar ener-
gic discutate pentru cd rezultatele sunt
foarte diferite in lumea afacerilor, dato-
ritd conditiilor de piata foarte variate.
Trebuie sa tinem cont si de faptul ca n
Roménia existd o promovare a medierii
de foarte putin timp, comparativ cu alte
profesii liberale. Multi dintre cei ce vor
sd castige din mediere aplica orice me-
tode, chiar si cele ce sunt la limita unei
concurente loiale, fapt ce determind o
competitivitate din ce n ce mai mare pe
aceastd piafd.

Pentru cd mare parte din promova-
rea birourilor de mediere, chiar medi-
erea ca profesie, este abia la tnceput
si, pentru c fondurile alocate sunt, in
mare parte la un nivel destul de scé-
zut, consider cd multi dintre mediatori
aplicd metode din zona de gherila a
marketingului, fapt ce m-a determinat
sd abordez acest subiect cu orientare
spre acest specific. Acest concept al
marketingului de gherild a fost intens
promovat de cétre unii autori, precum
Joy Conrad Levinson si se referd la ac-
tivitatea de marketing pe care micii
intreprinzatori o desfisoard in incer-
carea lor de a aduce propria afacere
la profituri mari dar cu investitii mici.

Marketingul este contactul pe care
biroul de mediere il are cu lumea exte-
rioard. Acest lucru presupune ci mar-
ketingul va include numele biroului,

hotarérea de a vinde un serviciu de
mediere, indiferent dacd este specia-
lizat pe un domeniu de activitate sau
nu, metoda de furnizare a serviciului,
alegerea sediului firmei, reclamele,
relatiile publice, site-ul web, marca,
semndtura electronicd, mesajul de
prezentare la robotul telefonic, pre-
zentarea de vanzari, informatiile ofe-
rite prin telefon, rezolvarea probleme-
lor, planul pentru dezvoltare si pentru
obtinerea de referinte, actiuni de con-
solidare a relatiilor, precum si multe
alte elemente. Marketingul este ceea
ce reprezintd ideea ta despre marca
pe care o promovezi, serviciul pe care
il oferi, atitudinea si pasiunea pe care
0 aduci in afacere. Trebuie sa vezi ci
marketingul este un proces complex
si care trebuie abordat cu foarte mul-
td atentie pentru ca el iti aduce succe-
sul ori ifi creeaza impresia cd prin cur-
sul de formare in mediere ai dobandit
,0 altd calificare”, insd nu ai si clienti
pentru aceasta profesie.

Dupd cum spunea si Jay Conrad
Lenison, ,marketingul este arta de a-i
face pe oameni si-si schimbe modul de
gandire - sau sd si-l mentind daca sunt
deja inclinati sa faca afaceri cu tine”.

Noi incercdm s ne aducem in hi-
roul de mediere noi si noi clienti, fapt
ce ne pune in situatia de a uita uneori
de clientii ce deja au venit prin biroul
nostru si care ar trebui sa beneficieze
de aceeasi atentie care este acordatd
si unor viitori clienti. Urmdrirea post-
vanzare a serviciilor de mediere este
insusi o metodd de promovare pentru
faptul ca vestea unui client nemultu-
mit se raspandeste mult mai repede In
raport cu ceea ce spune un client mul-
tumit, lucru care inseamna foarte mult
pentru imaginea afacerii noastre de
mediere. Marketingul este o activitate
continud de ajutorare a clientilor tai,
pentru cd fiecare client are propriile
dorinte de la tine In momentul n care
péseste In biroul tiu pentru a solicita
serviciul de mediere: unii incearcd si-
si conserve dreptul pentru spatiul de
locuit, unii incearcd sa-si apere un
venit stabil ori dreptul de a-si vedea
copiii, altii vor doar sa primeasca un
gest de recunostint sau numai o apre-
ciere. Tu poti sa-i ajuti oferindu-le po-
sibilitatea de a-si gasi ei Insusi solutia
pentru atingerea obiectivului propus.
Marketingul trebuie si se orienteze
pe interesele acestor oameni, pentru
cd ei sunt cei ce iti oferd notorietatea
mult asteptata dar si onorariul pe care
toti il vrem cat mai mare.

Marketingul ~ demonstreazd ¢
atunci cand reusim sd obtinem bu-
navointa unor clienti care solicitd
serviciile noastre de mediere, fie ca
este o singurd disputa rezolvatd sau
mai multe, vor face recomandari si al-
tor clienti. Aici totul poate fi vizut ca
un cerc in care clientii devin ei fnsusi
sursd de venit sau devin sursa de noi
clienti pentru biroul nostru de medi-
ere. Ceea ce este frumos in acest as-
pect este cd apare un efect secundar

What helps us increase the num-
ber of clients is business market-
ing. But do we know how to do it?
Do we do it right? Do we know how
to improve business promotion
and how to apply some methods
that give us positive results? These
are just some of the questions that
every entrepreneur, including me-
diators, come to ask themselves.
Therefore, I dare to approach some
of the methods that we all use to
promote our offices successfully
applied to a larger or smaller scale,
depending on individual skills.

We all are trying to demonstrate
high quality professionalism in
mediation, which would cause pro-
spective customers to come alone,
but I think there are few people who
have gained notoriety big enough
for their names to be a brand in me-
diation and thus an advertisement
in itself, and that causes a con-
tinuous flow of customers. We, the
great mass of mediators have to ap-
ply very diverse ways to get to this
reputation, hence an investment in
promotion rather low compared to
the results obtained.

As those who have become me-
diators have a wide variety of pro-
fessions, I think there are profes-
sionals holding advanced technical
knowledge in the field of market-
ing, which is why I would like to
address the topic from the position
of a mediator that uses the meth-
ods of marketing by self-learning
and application on the mediation
office. Some of these methods are
very energetic discussed because
the results are very different in the
business world due to varied mar-
ket conditions. We must take into
account the fact that in Romania
mediation has been promoted for
a short period of time as compared
to other professions. Many of those
who gain from mediation apply any
methods, even those that are bor-
derline of fair competition, result-
ing in an increasingly competitive-
ness in this market.

Because much of the promotion
of mediation offices, even media-
tion as a profession itself is just in
early stages, and because dedicat-
ed funds are fairly low, I consider
that many of the mediators apply
methods of guerrilla marketing,
which led me to approach this spe-
cific topic. The concept of guerrilla
marketing was heavily promoted by
some authors such as Joy Conrad
Levinson and refers to marketing
activities that small entrepreneurs
carry in their quest to bring their
business to big profits with low in-
vestment.

Marketing is the contact that a
mediation office has with the out-
side world. This means marketing
will include the name of the of-
fice, the decision to sell a media-

tion service, whether specialized
field of activity or not, the method
of providing the service, choosing
business premises, advertising,
public relations, website, brand,
electronic signature, message on
answering machine, sales presen-
tation, information provided by tel-
ephone, problem solving, develop-
ment plan and references, actions
to strengthen relations and many
other items. Marketing is what
is your idea about the brand you
promote, the service you provide,
attitude and passion you bring to
the business. You should see that
marketing is a complex process and
should be approached with great
caution because it brings success
or creates the impression that in
the mediation training you have
acquired “other qualification”, but
you have no client for this profes-
sion.

As Jay Conrad Lenison used to
say, “marketing is the art of getting
people to change their mindset - or
keep it if they are already inclined
to do business with you”.

We try to bring in the media-
tion office new customers, which
puts us in a position to sometimes
forget about the customers who
already came in our office and
should receive the same attention
paid to future customers. Post-sale
tracking of mediation service is a
way of promotion, as the news of
a discontented customer spreads
much faster than what a satisfied
customer might say, which means
a lot for our mediation business
image. Marketing is an ongoing ac-
tivity to help your clients, because
each client has its own desires from
you when stepping into your office
to request mediation service: some
try to preserve the right to living
space, some attempt to defend a
stable income or the right to see
their children, others will just want
to receive a gesture of gratitude or
appreciation. You can help by giv-
ing them the opportunity to find
their own solution to achieve the
objective. Marketing should focus
on the interests of these people,
because they are the ones who give
you much-expected notoriety but
also the fee that we all want as big
as possible.

Marketing shows that when we
manage to obtain the goodwill of
customers who required our media-
tion services, whether one or more
disputes resolved, that client will
make recommendations to other
customers. It can all be seen as a
circle in which customers become
themselves source of income or a
source of new customers for our
mediation office. What is nice is the
side effect of this view, as invest-
ment in promotion will always be
smaller than the profit.
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al acestei perspective prin faptul ca
investitiile in promovare vor fi tot mai
mici, comparativ cu profitul obtinut.
In marketingul de gherild bugetul
pe care se bazeazd practicantii aces-
tuia este rareori supradimensionat,
dar inventivitatea si imaginatia ca-
patd o importantd deosebitd. In mar-
ketingul traditional se investesc sume
mari de bani, uneori chiar colosale,
far performanta este masuratd prin
volumul de vanzdri, prin reactia la o
anumitd ofertd, prin traficul nregis-
trat pe site-ul web ori prin numérul
de clienti ce trec pragul biroului. Mar-
ketingul de gherild, pe de alta parte,
demonstreazd ca singurul criteriu ce
este urmdrit este mdrimea profitu-
lui. Daca intr-o afacere ce urméreste
regulile obignuite se merge pe con-
ceptia ca mai Intai trebuie sa pui pe
picioare afacerea si apoi sd diversifici
gama de servicii pe care le practici,
este posibil sa te abati de la compe-
tentele de bazd. In marketingul de
gherild trebuie si-ti extinzi afacerea,
dacd asta iti doresti, dar si sa-{i men-
{ii concentrarea pe activitatea princi-
pald, pentru c aceastd activitate te-a
ajutat sa ajungi unde esti. In acest
marketing se afirma faptul ca moda-
litatea corectd de a dezvolta afacerea
este una exponentiala: trebuie marit
volumul de vanzdri pe fiecare ciclu de
vanzri cu acelasi client prin aborda-
rea enormei baze de recomandari pe
care o poate furniza fiecare client.
Urmérirea procesului de post-vin-
zare este foarte importantd pentru
faptul cd mentinerea unui contact
permanent cu clientii si ascultarea
lor cu toatd atentia, poate aduce noi

clienti. Trebuie tinut cont de faptul cd
in marketingul practicat de cei mai
multi, eforturile sunt concentrate pe
finalizarea vanzarii ca ultim proces,
ori, In marketingul de gherili se con-
siderd cd 68% din vanzdrile pierdute
apar datorita lipsei de interes post-
vanzare, adicd ignordrii clientilor
dupd finalizarea vanzarii.

0 altd metodd de marketing, destul
de des practicatd de catre firmele mici
din Japonia, este marketingul de fuziu-
ne. Acest lucru presupune ca mai mul-
te firme coopereazd pentru a-si impérti
cheltuielile cu promovarea. In market-
ing acest lucru are in vedere cd te uiti
in jurul tdu pentru a stabili ce firme au
aceleasi standarde ca si tine pentru a
coopera cu ele fntr-un efort comun de
marketing. In acest fel se extinde aria
de eficientd a marketigului tdu prin re-
ducerea costurilor pentru cd le fmparti
cu altii. Pentru a infelege aceastd me-
toda este nevoie de un exemplu: te uiti
la o reclama al unui hirou de mediere
specializat pe dispute de munca, pe la
jumdtatea prezentdrii constati cd un alt
birou promoveaza servicii de mediere
in afaceri ale societtilor comerciale
pentru ca la sfarsit si constati c este
0 prezentare a unui birou de medieri
pentru sectorul bancar.

0 altd metoda folositd in market-
ing este crearea unui ,meme” pentru
a reprezenta biroul, adicd un simbol
vizual sau verbal care comunicd o
intreagd idee, la fel ca semnele de
circulatie recunoscute international.
Acest concept este alternativa pentru
logo-ul din marketingul traditional,
adica un mijloc vizual de identificare a
firmei. Mijloacele vizuale atrag atentia

In guerrilla marketing, the budg-
et on which practitioners count is
rarely oversized, but inventive-
ness and imagination acquire a
special importance. In traditional
marketing large sums of money,
sometimes huge, are invested, and
performance is measured by sales
volume, by reaction to a particular
offer, traffic recorded on the web-
site or in the number of customers
coming to the office. Guerrilla mar-
keting on the other hand, shows
that the only criterion followed
is the size of profit. If a business
that pursues the usual rules starts
from the belief that you must first
get on your feet and then diversify
business services that you practice,
it is possible to stray from the ba-
sic skills. In guerrilla marketing
you should expand your business
if this is what you want and keep
your focus on the main activity,
because this activity helped you
get where you are. In this type of
marketing, the right way to grow
your business is exponential: you
have to increase sales volume per
sales cycle with the same client by
addressing the enormous base of
recommendations that every client
can provide.

Pursuing post-sales process is
very important as maintaining reg-
ular contact with clients and listen-
ing them very carefully can bring
new customers. Should be kept in
mind that in the marketing prac-
ticed by most, efforts are focused
on completing the sale as the last
process, or in guerrilla marketing

is considered that 68 % of lost sales
are due to lack of post - sale inter-
est, i.e. ignoring customers after
the sale.

Another method of marketing,
often practiced by small firms in
Japan, is fusion marketing. This
implies that more firms cooperate
to share the costs with promotion.
This means that you search around
you to determine which companies
have the same standards as you, in
order to cooperate with them in a
marketing effort. This extends the
effectiveness of your marketing by
reducing costs as you share them
with others. To understand this
method we need an example: you
watch an advertisement for a me-
diation office specialized in labor
disputes, then you see another of-
fice promoting business mediation
services to companies, and in the
end you see it is a presentation of a
mediation office for banking.

Another method used in market-
ing is to create a “meme” to rep-
resent the office, that is a visual
or verbal symbol communicating
a whole idea, such as internation-
ally recognized traffic signs. This
concept is an alternative to the tra-
ditional marketing logo, which is a
visual means of identification for a
company. Visual means draw atten-
tion 78 % more than audio means.
In “meme” method, it is consid-
ered that logo is outdated simply
because it reminds people only
the name of the company, while a
“meme” conveys a whole idea.

In most presentations I saw for
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cu 78% mai mult decat cele audio. Prin
metoda ,meme” se considerd c logo-
ul este demodat pentru simplul fapt
cd acesta face sd reaminteascd oame-
nilor doar numele firmei, pe cind un
~meme” transmite o intreagd idee.

fn mare parte a prezentirilor pe
care le-am vizut pentru birourile de
mediere am observat faptul cd totul
este la persoana intdi. Vizualizeazd
orice site web i vei vedea acolo pre-
zentari ,Despre firma noastra”, ,Des-
pre evolugia noastrd”, ,Despre servi-
ciile noastre”, ,Despre conducerea
noastra”. Celor ce ne viziteaza site-ul
le pasd foarte putin de tine pentru ca
oamenilor nu le pasa de firma pe care
o ai cile pasd de ei. Din acest motiv cei
ce ncearcd si se promoveze trebuie
s se concentreze pe fiecare idee sau
cuvant ce se referd la client sau la vizi-
tatorul site-ului web prin practicarea
unui marketing la persoana a doua.
Atunci cand le vei vorbi clientilor des-
pre ei, vei avea toatd atentia lor.

Pentru a putea promova serviciile
de mediere, n societatea actuald este
nevoie sa se aplice metode combinate
de raspandire a informatiei. Faptul
cd se creeazd subiecte de discutie la
emisiuni televizate, faptul ¢ se creea-
zd un site web ce prezintd informatii
despre mediere si despre modalitatea
cum se poate localiza biroul pentru o
informare directd, o brosurd sau un
material informativ la o revistd de
specialitate sau la o revistd pentru
informatii generale, participarea la
forumuri ori corespondentd pe e-mail
sunt metode care au eficientd doar
dacd sunt aplicate prin combinatii
diverse si care se vor sustine una pe
alta, pentru cé aplicarea unei singure
metode s-a dovedit a fi ineficienta.

0 altd metoda ce este larg folosita
de cédtre cei ce isi promoveazd mica
afacere este cdutarea unor variante
pentru a rédspandi informatia cétre
grupuri cit mai largi. Total gresit,
pentru cd folosirea unui grup cat mai
mic de receptori, insd un grup tintd cat
mai bine definit este un avantaj fatd de
competitie. Sa ludm exemplul pentru
promovarea serviciilor de mediere in
dispute de munc. Faptul cd se concen-
treazd atentia de promovare a acestor
servicii intr-o revista de dreptul muncii
sau un forum cu subiecte ce au teme
din domeniu, mesajul va lovi drept in
mijlocul tintei, fatd de o promovare
generala a biroului Intr-un forum cu
discutii diverse si care au mai putina
legatura cu medierea in general.

De asemeni, in promovarea bi-
roului de mediere, atentia la detalii
face diferenta. Se investesc bani in
promovarea exterioard prin site weh,
emisiuni radio si TV, articole in ziare
si reviste, articole pe facebook, pe
blog sau la diferite simpozione, insa
seignora detalii precum decorarea hi-
roului, modul cum se vorbeste la tele-
fon ori tinuta la o sedintd de mediere.

De multe ori oamenii sunt bom-
bardati cu informatii de care nu au

nevoie, fapt ce determind o ignorare
a acestel informatiiAcum a aparut
un nou concept potrivit caruia putem
spera ca doar vom obtine permisiunea
oamenilor de a primi si mai multe ma-
teriale de marketing din partea noas-
tra. Multi oameni ne vor refuza permi-
siunea lor in acest scop si pentru acest
lucru trebuie s le multumim datoritd
faptului ca ei ne permit si nu risipim
banii pe materiale ce vor ajunge doar
gunoi. Cei ce vor dori mai multe infor-
matii ni le vor cere fie direct fie prin
cereri de materiale care s le permitd
aprofundarea subiectului.

Multi din cei ce isi promoveaza
birourile vorbesc nefntrerupt in fata
unui potential client. Se creeazd ast-
fel un monolog pe care profesionistul
incearcd sa si-l perfectioneze continuu
in speranta ca va putea si explice tot
ceea ce ar vrea si audd clientul. Total
gresit. De unde stim noi ce vrea sd
auda clientul dacd nici nu il lasam sd
vorbeascd? Atunci cand unul vorbeste
sau scrie si toti ceilalti ascultd sau ci-
tesc determind o relatie dificil de ges-
tionat. Atunci cand unul vorbeste sau
scrie i altcineva raspunde, are loc o
interactiune ce face ca acel client sd
fie implicat in procesul de marketing.
Acest aspect poate fi foarte simplu
aplicat mai ales in domeniul interne-
tului, unde relatiile se dezvoltd prin
dialog. Vom invita oamenii la dialog si
le cerem sd se inscrie pentru a primi
un buletin informativ, pentru a par-
ticipa la o informare gratuitd, pentru
a participa la un concurs ori la un
sondaj de opinie, dupd care le vom si
raspunde.

Eficienta in marketingul practicat
pentru promovarea biroului de me-
diere este impusd de multd muncd
pentru aplicarea unei mari varitati de
metode §i instrumente de marketing.
Chiar dacd nu suntem specialisti in
marketing, noi vrem sd ne promovam
afacerea. Pentru a face acest lucru
trebuie sa folosim si sd testdm o lar-
gd paleta de metode. Unele vor avea
sucees, altele nu. Prin testarea a cAt
mai multe metode ne vom da seama
pe care dintre ele trebuie sa le elimi-
ndm pentru ci nu si-au dovedit efici-
enta. In final vom ajunge sa ne credm
propria gama de metode care si de-
termine realizarea scopului pentru
care am deschis un birou de mediere:
clienti care isi rezolvd disputele si ne
rasplatese pentru efortul nostru de
a-i multumi cu un onorariu. "

Laurentiu-Georgian Dumbrava
Mediator si Consilier juridic
Mobil:+40.744.39 71 08 /
+40.733.71 31 00

Blog: http://medieredumbrava.
wordpress.com/

E-mail: medieredumbrava@gmail.
com / medieredumbrava@yahoo.com
Facebook: https://www.facebook.
com/pages/Mediere-Dumbrava
https://www.facebook.com/medie-
re.dumbrava

mediation offices, I noticed that
everything is in the first person.
View any website and you'll see
there presentations “About our
company”, “About our evolution”
“About our services”, “About our
leadership”. Those who visit our
website care very little for you be-
cause people do not care about the
company you have, but about them.
For this reason those who are try-
ing to promote themselves need to
focus on every idea or word that
refers to client or website visitor by
practicing second person market-
ing. When you will talk to custom-
ers about them, you

now a new concept that we can only
hope that we will get permission to
receive further marketing materials
from us. Many people will refuse to
give their permission and for this
we should thank them, because
they allow us to not waste money on
materials that will only get into the
garbage bin. Those who would like
more information will ask either di-
rectly or through requests for mate-
rials that allow them to deepen the
subject.

Many of those who promote their
offices talk without interruption to
a potential client. This creates a
monologue  which

will have their full
attention.

To promote me-
diation services
in today’s soci-
ety there is need for
combined methods
of spreading infor-
mation. Topics in
TV shows, websites
providing information about me-
diation and info how you can locate
office for direct information, a bro-
chure or information material in a
professional journal or a magazine
for general information, participa-
tion in forums or e-mailing are ef-
ficient methods that only if applied
in various combinations support
each other, because the application
of a single method has proved to be
ineffective.

Another method that is widely
used by those who are promoting
their small business is looking for
options to spread the information
to groups as large as possible. To-
tally wrong, because using a small
group of receivers, yet a target
group very well defined is an advan-
tage over the competition. Take the
example of promoting mediation
services in employment disputes.
As attention is focused on promot-
ing these services in a labor law
magazine or a forum with topics in
the field, the message will hit right
in the middle of the target, as com-
pared to a general office promotion
on a forum with various discussions
and less connections with media-
tion in general.

Also, in promoting mediation of-
fice, attention to detail makes the
difference. Money is invested in
outside promotion through web-
sites, radio and TV, articles in news-
papers and magazines, articles on
Facebook, on blogs or in various
symposiums, but details such as
decorating the office, way of talk-
ing on the phone or the outfit in a
mediation session are completely
ignored.

Many times people are bom-
barded with information they do
not need, which leads to a disre-
gard of this information. There is

the  professional
seeks to continu-
ously improve, hop-
ing he will be able to
explain  everything
that the client wants
to hear. Wrong. How
do we know what
the customer wants
to hear if you do
not let him talk? When one speaks
or writes and everyone is listening
or reading causes an unsustain-
able relationship. When one speaks
or writes and someone else re-
sponds, an interaction takes place
that makes the client be involved
in the marketing process. This can
be simply applied especially on the
Internet, where relationships are
developed through dialogue. We in-
vite people to dialogue and ask you
to sign up to receive a newsletter, to
attend a free information session,
to participate in a contest or a poll,
and then we actually respond.
Efficiency in marketing practiced
for promoting mediation office re-
quire much work to implement a
large variety of marketing methods
and tools. Even if we are not mar-
keting experts, we want to promote
our business. To do this we need to
use and test a wide range of meth-
ods. Some are successful, others
not. By testing more methods we
will realize which ones should be
eliminated for not proving to be
successful. Finally we will manage
to create our own range of methods
to achieve the purpose for which we
opened a mediation office: custom-
ers who solve their disputes and
reward us with fees for our effort to
please them. u

Laurentiu-Georgian Dumbrava
Mediator and legal advisor
Mobile:+40.744.39 71 08 /
+40.733.71 31 00

Blog: http://medieredumbrava.
wordpress.com/

E-mail: medieredumbrava@gmail.
com / medieredumbrava@yahoo.com
Facebook: https://wwuw.facebook.
com/pages/Mediere-Dumbrava
https://www.facebook.com/me-
diere.dumbrava
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ROLUL AVOCATULUI DE
CONSILIER IN MEDIERE

olul de avocat In ADR, la fel ca
Rintr-un litigiu, este de a repre-

zenta interesele clientului in
mod convingdtor si etic. In plus fatd de
atributiile conform cu Legea profesiei
juridice, Regulamentul Societatii de
Drept si Manualul profesional de con-
duita, care se aplicd atat ADR cat si litigi-
ilor, avocatul va utiliza diferite abordari
siabilitatiin calitate de consilierin ADR.

Acest lucru se tntAmpla din doud
motive: 1) in ADR accentul se pune
mai mult pe interesele care stau
la baza clientului decit scopul de
a reusi n litigiu (care poate fi sau
nu n concordantd cu acele interese
principale), si 2) clientul si avocatul
poartd responsabilitatea pentru lua-
rea deciziilor si solutionarea disputei,
mai degrabd dect delegarea acestei
responsabilitati unui ter.

In acest articol ma voi concentra
in primul rand pe mediere, deoarece
alte procese de ADR, cum ar fi arbi-
trajul si evaluarea tertului, pastreazd
elementul de luare a deciziilor, sau
cel putin de prezentare a opiniilor de
catre un tert. Am ales patru domenii
in aceasta dezbatere.

1. Ce ar trebui si faci si sd nu
faca un avocat in mediere pentru
a atinge obiectivele clientului siu?

Avocatul in litigii este att avocat,
ct si ofiter al instantei. Existd o para-
lela n mediere, deoarece consilierul
sustine interesele clientului si ajuta
la progresul procesului de mediere.
Cu toate acestea, anumite abilitdti de
avocat care pot fi extrem de eficiente
intr-un litigiu, sunt contra-productive
in mediere - in special atunci cand
reduce posibilitatea unui consens in
luarea deciziilor. Cheia medierii este
comunicarea si intelegerea. Convin-
gerea si suportul joacd un rol impor-
tant, dar clientii, nu judecétorii, sunt
cei care trebuie sa fie convingi.

De exemplu, prin utilizarea intreba-
rilor inchise - un stil de interogatoriu
sau de descoperire - se vor obtine pu-
tine informatii reale cu privire la ne-
voile celorlalti participanti si, mai rau,
ar putea crea o atmosferd de furie sau

defensiva, care va inchide schimbul
de idei sau informatii, uneori, chiar va
duce la esecul medierii. Un avocat efi-
cient in mediere va pune Intrebari des-
chise, care permit altora de la masé sd
ofere informatii cu privire la nevoi si
interese, care vor fi mai tarziu utile in
gdsirea unei solutii creative.

La fel, ascultarea atentd fard fntre-
ruperi tinde s incurajeze un com-
portament similar de cealaltd parte si
deplaseaza participantii spre o soluti-
onare mai rapida. Avocatul in mediere
trebuie sé fie pregatit si recunoascd
interesele si punctele de vedere ale
celorlalti participanti, ceea ce nu n-
seamnd neapdrat acceptarea pozitiilor
sau solutiilor juridice propuse pentru
a rezolva litigiul. Separarea notiunii
de intelegere de notiunea de acord
este un concept util, deoarece poate
ajuta la dezvoltarea unui climat de lu-
cru productiv. In acelasi timp, avocatul
poate si ar trebui sd prezinte nevoile
clientului ferm si intr-un mod deschis.

Un alt element de stil se referd la
cat de puternic vrea si fie avocatul
in mediere in numele clientului sau.
Acest lucru va depinde n primul rand
de nevoile clientului care intrd in me-
diere. Clientii increzatori sau hotarati
sd ajungd la un acord ar putea prefe-
ra ca avocatul si fie conciliant de la
inceput. Acest client poate avea, de
asemenea, un rol mai activ si vocal in
timpul medierii. Clientii nerabdatori
sau timizi, pe de alta parte, s-ar putea
sd aiba nevoie de un avocat care sa ia
o pozitie fermd si s-ar putea simti mai
putin confortabil dacd participd, mai
ales la inceput. Rolul avocatului si al
clientului in cadrul medierii ar trebui
sd fie cercetat cu clientul dinainte.
Aceleasi observatii se aplicd si daca
avocatul este prezent la mediere sau
isi oferd serviciile intre sesiuni si poa-
te ajuta Intr-adevar la decizia privind
prezenta avocatului la mediere.

Existd alte indatoriri ale avocatului
in mediere, cum ar fi sa-si ajute clien-
tul sd fie rezonabil atunci cand unele
propuneri productive de solutionare
sunt primite de la ceilalti participani.
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THE LAWYER’S ROLE AS
COUNSEL IN MEDIATION

he role of counsel in ADR, as in
T litigation, is to represent the

interests of the client persua-
sively and ethically. In addition to du-
ties under the Legal Profession Act,
the Law Society Rules and the Profes-
sional Conduct Handbook, which ap-
ply to both ADR and litigation, a law-
yer will use different approaches and
skills as counsel in the ADR setting.

This is so for two reasons: 1) the
focus of ADR is more on the client’s
underlying interests than on the goal
of succeeding in litigation (which
may or may not be consistent with
those underlying interests), and 2)
the client and counsel take respon-
sibility for decision-making and
resolution of the dispute, rather than
delegating that responsibility to a
third-party decision-maker.

In this article I deal primarily
with mediation since other ADR pro-
cesses, such as arbitration and third-
party evaluation, retain the element
of third-party decision-making, or at
least opinion. I have chosen four ar-
eas to discuss.

1. What should a lawyer do and
not do in mediation to achieve a
client’s objectives?

Litigation counsel is both an ad-
vocate and an officer of the court.
There is a parallel in mediation
since counsel both advocates cli-
ent interests and helps advance the
mediation process. Certain lawyer
skills that may be extremely effective
in litigation, however, are counter-
productive in mediation — in particu-
lar, any that reduce the likelihood of
consensual decision-making. The key
to mediation is communication and
understanding. Persuasiveness and
advocacy play an important role, but
it is the clients, not the judge, who
must be convinced.

For example, the use of closed
questions — a cross-examination or
discovery style — will elicit little real
information about the other par-
ticipants’ needs in settlement and,
worse, may create an atmosphere of

anger or defensiveness that shuts
down the exchange of ideas or infor-
mation, sometimes even resulting in
breakdown of the mediation. Effec-
tive mediation counsel will ask open
questions that allow others at the
table to provide information about
needs and interests that will later
be useful in reaching a creative set-
tlement.

Likewise, attentive listening with-
out interrupting tends to encourage
similar behaviour on the other side
and moves the participants toward
settlement more quickly. Counsel in
mediation need to be prepared to ac-
knowledge the interests and points of
view of the other participants, which
does not necessarily mean accepting
the legal positions or solutions pro-
posed to resolve the dispute. Sepa-
rating understanding from agreeing
is a useful concept, as it can aid in
developing a productive working cli-
mate. At the same time, counsel can
and should put forward the client's
needs firmly and in a forthright man-
ner.

Another element of style is how
forceful counsel wants to be in me-
diation on behalf of his or her own
client. This will depend primarily on
the client’s needs going into media-
tion. Confident or settlement-minded
clients may prefer that the lawyer
be conciliatory from the outset. This
client may also take a more active
and vocal role during the media-
tion. Anxious or timid clients, on the
other hand, may need a lawyer who
will take a strong stance, and may be
less comfortable participating, par-
ticularly in the beginning. The role
of counsel and client in mediation
should be canvassed with the client
prior to mediation. The same com-
ments apply whether counsel are pre-
sent at the mediation or are advising
between sessions, and may indeed
assist in deciding whether counsel
will be present at mediation.

There are other duties falling on
mediation counsel, such as assist-
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Aceasta este o modalitate in care avo-
catul sfituieste responsabil orice client
cu privire la propunerile bona fide de
solutionare, fie in litigiu, fie In mediere.

Cu toate acestea impulsul de solu-
tionare prin acord este mai mare in
mediere, pentru cd acesta este de fapt
scopul participantilor. Daca avocatul
nu-si sfatuieste clientul sd ia in con-
siderare in mod serios propunerea de
solutionare la momentul potrivit, mo-
mentul este pierdut si acordul nu va
avea loc. Fard acord, timpul si banii
cheltuiti in mediere vor parea a fi mai
putin productivi. Rezultatul cel mai
probabil este nemultumirea clientu-
lui si unul sau mai multi participanti
pot concluziona cd acordul nu este
posibil, indiferent de circumstante.

Prin urmare, rolul avocatului In
mediere s-ar putea extinde si mai
mult decat n cazul in care procesul
este aproape inevitabil si motivatia
clientului pentru un acord se poate
baza exclusiv pe riscurile si cheltu-
ielile aparute In cazul procesului in
instantd, mai degrabd decat pe alte
interese fundamentale.

2. Nedezvaluirea informatiilor:
ce inseamnd “dezviluirea comple-
ta” in mediere?

Avocalii n litigii, In calitate de ofi-
teri ai instantei de judecatd, au dato-
ria de a nu induce in eroare instanta
de judecata. Prin extensie, aceeasi
sarcind ar trebui sa se aplice negocie-
rilor de mediere, pentru simplul fapt
cd un acord ar putea fi atacat si anulat
in caz de denaturare. Mai important,

obiectivul medierii - un acord ba-
zat pe interese reciproce — impune
dezvaluirea tuturor informatiilor rele-
vante pentru luarea deciziilor in mod
informat, consensual. Acordul bazat
pe aspecte denaturate sau dezvalui-
re incompletd este putin probabil sa
adreseze interesele tuturor partici-
pantilor, din moment ce unele infor-
matii lipsesc sau chiar sunt gresite.

0 intrebare mai specifica se referd
la tipul abordarii in ceea ce priveste
prezentarea de documente atunci
cand clientii dintr-o mediere nu au
trecut prin procesul de descoperire.
Unii mediatori preferd sa se intilneas-
cd numai dupd ce au avut loc desco-
peririle. Din pdcate, acest lucru poate
pdrea in contradictie cu clientul care
doreste sd rezolve problemele in afara
instantei intr-un mod util si, sperd el,
mai putin costisitor. Atunci, care este
abordarea cea mai bund a avocatului
cu privire la divulgarea documentelor
si interesele si nevoile clientului?

Initial, avocatul ar trebui sa se asi-
gure cd in contractual de mediere se
adreseazd aceastd intrebare. Multe
contracte precizeazd cd o dezvaluire
completd poate avea loc, dar nu de-
finesc ce este dezvaluirea completa.
Sunt toate documentele necesare, sau
doar suficiente pentru a stabili infor-
matiile necesare? Vor aduce clientii
ani de fnregistrdri bancare sau ra-
poarte de companie, sau va fi suficient
doar un rezumat al acestora? Rispun-
sul depinde de multe ori intr-o mare
masurd de relatia dintre participanti.

ing the client to be reasonable when
potentially productive settlement
proposals are received from other
participants. This is one way a law-
yer responsibly advises any client
on bona fide settlement proposals,
whether in litigation or mediation.

However, the momentum for settle-
ment by agreement is greater in me-
diation because it is the goal of the
participants. If counsel does not have
a client seriously consider settlement
at the right moment, the timing is
lost and settlement will not result.
Without settlement, the time and
money spent in mediation will appear
to be less than productive. The most
likely result is client dissatisfaction
and one or more of the participants
may conclude that settlement is not
possible in any circumstances.

Mediation counsel’s role in as-
sessing settlement may therefore
need to extend further than when the
trial is just around the corner and
the client's motivation for settlement
may be solely based on risks and ex-
penses of going to court rather than
on other underlying interests.

2. Withholding information:
what does “full disclosure” mean
in mediation?

Litigation counsel, as officers of
the court, have a duty not to mislead
the court. By extension, the same
duty should apply to mediation ne-
gotiations, if for no other reason
than that an agreement may be at-
tacked and potentially set aside if

there has been misrepresentation.
More importantly, the goal of media-
tion — an agreement that is mutually
interest-based — requires disclosure
of all information that is relevant to
informed, consensual decision-mak-
ing. Settlement based on misrepre-
sentation or less than full disclosure
is unlikely to address the interests of
all participants, since needed infor-
mation is missing or even wrong.

A more specific question is what
approach to take on production of
documents if mediation clients have
not been through the discovery pro-
cess. Some mediators prefer to meet
only after discoveries have been held.
Unfortunately, this may seem contra-
dictory to the client who wishes to
resolve matters out of court in an
expedient and hopefully less costly
way. What then is counsel’s best ap-
proach with respect to disclosure of
documents and the client’s interests
and needs?

Initially counsel should ensure
that the Agreement to Mediate ad-
dresses this question. Many agree-
ments specify that full disclosure will
take place, but do not define what
full disclosure is. Are all documents
needed, or only enough to establish
the necessary information? Will the
clients produce years of bank records
or company reports, or will a summa-
ry suffice? The answer often depends
to a large extent on the relationship
among the participants.

If the participants are of similar
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in cazul in care participantii sunt
la niveluri similare de sofisticare, si
in special daca acestia au fmpdrtasit
informatii si decizii financiare pe par-
cursul asociatiei lor, sau daca exista
un nivel ridicat de incredere intre par-
ticipanti, e posibil s nu fie nevoie sa
furnizeze documente in mediere. Aces-
tia se pot simti confortahil actionand
pe baza cunostintelor lor comune
impértasite, de multe ori rezumate in
documentele pe care clientii si avoca-
tul le-au pregatit pentru mediere. Pot
fi, de asemenea, situatii in care, din
diverse motive, participantii nu doresc
sd facd o dezviluire completd, iar toti
participantii sunt de acord cu acest
lucru. Cu toate acestea, avocatul ar
putea fi precaut cu privire la consilie-
rea in aceste conditii, iar contractul de
mediere ar trebui sé stabileasca faptul
cd participantii au fost de acord ca
dezvaluirea completa sd nu aibd loc.

In special in cazul in care problema
este complexd sau foarte litigioasa,
avocatul ar putea dori sd discute pro-
blema dezvaluirilor de informatii cu
celalal avocat Thainte de mediere, fie
prin telefon, fie Intr-o sedina prelimi-
nard de planificare.

0 astfel de Intlnire poate, de ase-
menea, sd trateze eficient orice alte
probleme legate de process, care ar
permite medierii sd se desfasoare
mai usor si mai eficient. E posibil ca
avocatul de mediere sa doreascd si
fie pro-activ in organizarea unei ast-
fel de intélniri, in special in cazul in
care existd o sugestie din partea me-
diatorului, conform careia o intalnire
initiald ar fi utila.

3. Care este datoria avocatului
fatd de un participant nereprezen-
tat in mediere?

Probabil datoria este similara
cu cea a avocatului fatd de o parte
nereprezentatd in litigiu: adica, sd
nu profite de acea parte in nici un fel.
Similar cu judecatorul in instanta de
judecatd, mediatorul se va asigura
probabil ci participantul nerepre-
zentat infelege procesul, este confor-
tabil sa continue si are posibilitatea
deplini de a-si prezenta povestea sa.
Orientarile procedurale prevazute in
sectiunea 1 de mai sus se aplicd, dar
cu atdt mai mult in cazul in care un
participant este nereprezentat.

Mai presus de toate, avocatul nu
poate consilia partea nereprezentat
despre lege, si pentru protectia pro-
prie a avocatului, el ar trebui sa facd
tot posibilul pentru a se asigura cd
participantul - nereprezentat obtine
consultantd juridica tnainte de semna-
rea oricarui acord. Probabil ca faza de
generare de solutii este cea mai grea
pentru mediator n legdtura cu partea
nereprezentata, si avocatul ar trebui
sa fie dispus sd permitd un oarecare
ajutor in proces din partea mediatoru-
lui, atéta timp cat ajutorul raiméne de
naturd procedurald si nu se refera la
aspectele de fond ale acordului.

4. “Acordurile neloiale”: care

este datoria avocatului in mediere?

Avocatul prezent la mediere va dis-
cuta, de obicei, propunerile acordului
in curs de elaborare intr-o Intélnire
separatd cu clientul in timpul medie-
rii, cu sau in lipsa mediatorului. Acest
lucru permite avocatului si clientului
s discute in particular sfatul juridic
al avocatului si interesele si nevoile
clientului, si sa evalueze costurile si
riscurile de a accepta sau nu terme-
nii acordului propus. De obicei, pand
la finalizarea acordului, dacd parti-
cipantii sunt gata sd se angajeze, si
avocatii lor vor fi pregatiti.

Cu toate acestea, cand avocatul nu
este prezent la mediere, situatia ar
putea fi diferitd. Participantii isi pot
schimba punctele de vedere sau per-
ceptiile legate de ceea ce au nevoie in
timpul medierii, ca urmare a ceea ce
aud si discutd. Avocatul nu a fost pre-
zent pentru a face aceastd tranzitie cu

clientul sau. In cazul in care rezultatul
este “corect” In acceptiunea avocatu-
lui, nu este de obicei nici o dificultate,
dar in cazul in care acesta considerd
cd acordul este nedrept, poate duce la
un impas cu clientul.

In cazul in care acordul in curs de
elaborare este nedrept din cauza inca-
pacitdtii uneia dintre parti de a nego-
cia sau a lipsei de experienta, este de
datoria avocatului de a asista clientul
in a Intelege ramificatiile si a discuta
modahtatlle de remediere a situati-
ei. In cazul in care participantii au
cunogtinte inegale sau abilititi de ne-
gociere care nu pot fi ajustate in me-
diere, un mediator responsabil poate
sugera 0 amanare, pentru a permite
ambilor participanti sa obtina consili-
ere juridica sau financiard pe un anu-
mit punct. Avocatul poate fi extrem de
util In asistarea clientului in a obtine
informatiile sau asistenta necesard si
pentru a reveni la mediere cu o abor-
dare noud sau mai increzdtoare.

Tn cazul in care acordul in curs de
elaborare apare ca nedrept din punct
de vedere juridic, dar adreseazd nevo-
ile sau principiile care sunt importan-
te pentru participanti, un avocat de
mediere experimentat va dezbate mo-
tivele, mai degrabd decat sd respingd
in mod automat contractul.

Dacd in urma discutiilor se decide
a se continua, probabil ¢d avocatul
se va asigura sd include o explicalie
in acordul scris, la fel cum un avocat
specializat pe dreptul familiei ar face
la elaborarea unui ordin de sprijin
pentru copil sau un acord care diferd
de liniile directoare federale.

In cazul in care avocatul se sim-
te Tncd inconfortabil, dar considerd
cd clientul intelege ramificaiile si
doreste sa semneze acordul, acesta
ar putea lua in considerare s obtina
semndtura clientului pe acord, dar sa
scrie si o scrisoare de confirmare a cli-
entului prin care se mentioneaza sfa-
tul care a fost dat si motivele perso-
nale ale clientului pentru acceptarea
acordului. Intr-un caz extrem, avoca-

levels of sophistication, and particu-
larly if they have shared financial in-
formation and decisions throughout
the course of their association, or if
there is a high level of trust between
the participants, they may feel no
need to produce documents at media-
tion. They may be comfortable acting
on the basis of their shared common
knowledge, often summarized in doc-
uments that clients and counsel have
prepared for mediation. There may
also be situations in which, for any
number of reasons, the participants
do not wish to make full disclosure,
and all participants are in agreement
about this. However, counsel may
want to be cautious about advising in
these circumstances, and the Agree-
ment to Mediate should set out that
the participants have agreed that full
disclosure need not take place.

Particularly if the matter is com-
plex or highly litigious, counsel may
want to discuss disclosure provisions
with the other counsel prior to the
mediation, either by telephone or in
a preliminary planning meeting.

Such a meeting can also deal effec-
tively with any other process-related
matters that may enable the media-
tion to proceed more smoothly and
efficiently. Mediation counsel may
want to be proactive in arranging
such a meeting, particularly if there
is a suggestion from the mediator
that an initial meeting would be use-
ful.

3. What is the counsel’s duty
toward an unrepresented partici-
pant at mediation?

Presumably the duty is similar to
that of counsel toward an unrepre-
sented party at litigation: that is, not
to take advantage of that party in any
way. Similar to the judge in court,
the mediator will presumably ensure
that the unrepresented participant
understands the process, is comfort-
able proceeding and has full oppor-
tunity to present his or her side of
the story. The procedural guidelines
set out in section 1 above apply, but
even more so if a participant is un-
represented.

Above all, counsel cannot advise
the unrepresented party about the
law, and for counsel’s own protec-
tion, he or she should do the utmost
to ensure that the unrepresented
participant obtains legal advice be-
fore signing any agreement. It may
be at the stage of generating solu-
tions that the mediator’s job will be
the hardest with the unrepresented
party, and counsel should be will-
ing to allow some process assistance
from the mediator in this instance, as
long as the assistance remains pro-
cedural and does not move into the
substantive areas of agreement.

4. “Unfair agreements”: what is
mediation counsel’s duty?

Counsel present at the media-
tion will usually discuss the terms

of emerging settlement proposals
in a separate meeting with the cli-
ent during the mediation, either
with or without the mediator present
(often referred to as a caucus). This
enables counsel and client to discuss
privately counsel’s legal opinion
and the client's interests and needs,
and to assess the costs and the risks
of accepting or not accepting the
proposed settlement terms. Usu-
ally by the time agreement has been
reached, if the participants are ready
to commit, so are their lawyers.

When counsel is not present at
the mediation, however, the situation
may be different. The participants
may change their points of view or
their perceptions of what they need
during the mediation as a result of
what they hear and discuss. Counsel
has not been present to make this
transition with his or her client. If the
resulting agreement is “fair” within
counsel’s definition, there is usually
no difficulty, but if he or she feels
that the agreement is unfair, it can
result in a stalemate with the client.

If the emerging agreement is un-
fair because of one party’s inability
to negotiate or lack of expertise, it is
incumbent on counsel to assist the
client in understanding the ramifica-
tions and discuss ways of remedying
the situation that the client can bring
back to the mediation. If the partici-
pants have unequal knowledge or
negotiating skills that cannot be ad-
justed in mediation, a responsible
mediator may suggest an adjourn-
ment to allow both participants to
obtain legal or financial advice on
a particular point. Counsel can be
extremely useful in assisting the cli-
ent to obtain the information or as-
sistance needed and to return to me-
diation with a new or more confident
approach.

If, however, the emerging agree-
ment appears unfair in law, but is
addressing the participants’ needs
or principles that are important to
them, experienced mediation counsel
will canvass the reasons, rather than
automatically reject the agreement.

If after discussion the agreement
is to proceed, counsel may want to
ensure that an explanation is includ-
ed in the written agreement, much as
family law counsel would if drafting
a child support order or agreement
that differs from the federal guide-
lines.

If counsel is still uncomfortable,
but feels that the client understands
the ramifications and wishes to sign
the agreement, he or she could con-
sider taking the client’s signature on
the agreement, but also writing a con-
firming letter to the client setting out
the advice that was given and the cli-
ent’s personal reasons for accepting
the agreement. In an extreme case,
counsel may want to propose that the
client should get a second opinion
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tul ar putea sd propuna clientului sa
obtind un al doilea aviz, inainte de a
semna acordul. Toate aceste solutii
din cadrul unui proces pot ajuta avo-
catul de mediere in mod creativ, fie
pentru a dezvolta masuri de protectie
care vor face acordul mai acceptabil,
fie pentru a convinge clientul ca tre-
buie s se facd unele ajustari.
* % %

In prezent, nu existd raspunsuri ab-
solute la problemele ridicate aici; aces-
te sugestii reflectd numai punctul meu
de vedere. Alti mediatori si avocati de
mediere pot avea abordari diferite, in
functie de stilul lor personal, tipul de
formare pe care l-au primit, natura

clientilor lor, conditiile in care survi-
ne medierea sau natura aspectelor
care trebuie mediate. In mare parte,
abordarea oricdrui avocat va tine cont
de bunul simt in circumstantele date.
In cazul in care avocatul are stabilit
clar diferentele dintre litigiu si medi-
ere, acesta va cauta cele mai eficiente
modalitdti de a ajunge la o rezolutie
pentru client, indiferent de procesul
de solutionare a litigiilor ales. "

Joyce W. Bradley
Sursa: http://www.lawsociety.be.ca/

page.cfm?cid=1961&t=The-lawyer%27s-
role-as-counsel-in-mecliation

COMPETENTELE NOTARULUI $I
JUDECATORULUI CU PRIVIRE LA
ACORDUL DE MEDIERE

SAU CE TREBUIE SA FACA JUDECATORUL SAU NOTARUL

ATUNCI CAND PRIMESC UN ACORD DE MEDIERE CARE

PRIVESTE TRANSFERUL DREPTULUI DE PROPRIETATE
ASUPRA BUNURILOR IMOBILE

otarul si judecatorul sunt per-
N soanele care in raport cu acor-

dul de mediere reprezinta cele
doua institutii care sunt obligate ,sd
verifice conditiile de fond si de forma
prin procedurile prevdzute de lege i
s emitdun act autentic sau o hotardre
Jjudecdtoreascd, dupd caz, cu respecta-
rea procedurilor legale. Acordurile de
mediere vor fi verificate cu privire la
indeplinirea conditiilor de fond si de
formd, notarul public sau instanta de
judecatd, dupd caz, putdndu-le aduce
modificarile si completdrile corespun-
zdtoare cu acordul partilor.” - art.
58(4) din legea nr. 192/2006.

Plecand de la textul de lege citat,
putem spune ca, atat notarul, cat si
instanta de judecata, in masura in
care acordul de mediere este supus
celor doua institutii spre autentificare
sau pentru a se emite o hotarare jude-
catoreasca, trebuie sa asigure forme-
le de publicitate necesare transcrierii
acordului de mediere.

Transcrierea acordului de mediere
reprezinta in fapt inregistrarea acestu-
ia la institutiile care au obligatia de a
tine evidenta proprietatilor imobiliare
in vederea protejarii titularilor drep-
tului de proprietate de actinile unor
neproprietari care pot afecta posesia
bunului, folosinta acestuia dar si po-
asibilitatea de a dispune de acest bun.

Altfel spus transcrierea acordului

de mediere reprezinta asigurarea pro-
tectiei proprietatii bunului imobil de
catre institutiile statului cat si doban-
direa capacitatii totale de exercitare a
prerogativelor de adevarat proprietar.

Acordul de mediere reprezinta
intelegerea partilor si concretizeaza
manifestarea de vointa a acestora in
sensul stingerii unei dispute.

In situatiile special prevazute de
lege, si anume atunci cand conflictul
a fost stins prin transferarea unui bun
imobil din patrimoniul unei parti in pa-
trimoniul altei parti, acordul de mediere
trebuie sa imbrace o forma speciala pre-
vazuta de legea speciala care reglemen-
teaza situatiile juridice de acest gen.

Dat fiind faptul ca procedura de
mediere este informala, iar medi-
atorul este o persoana instruita in
gestionarea conflictului fara sa aiba
neaparat cunostinte juridice, acesta
asigurand administrarea eficienta a
disputei in vederea stingerii acesteia,
rolul transpunerii intelegerii care a
dus la stingerea conflictului intr-un
act care sa produca efectele juridice
scontate revine judecatorului sau no-
tarului, tocmai in temeiul textului de
lege invocat anterior.

Astfel, mediatorul trebuie sa inte-
leaga si sa administreze eficient in-
strumentele de gestionare a disputet,
concentrandu-se pe modalitatile de
stingere a conflictului, iar formularea

before signing an agreement. All of
these process solutions may assist
creative mediation counsel either to
develop safeguards that will make
the agreement more acceptable, or to
convince the client that some adjust-
ment should be made.

At present, there are no absolute
answers to the issues raised here;
these suggestions reflect my point of
view only. Other mediators and me-
diation counsel may have different
approaches, depending on their per-
sonal style, the type of training they
have received, the nature of their
clients, the circumstances in which

mediation arises or the nature of the
issues to be mediated. Much of any
counsel’s approach will come down to
common sense in the circumstances.
If the advising lawyer is clear about
the differences between litigation
and mediation, he or she will seek the
most effective ways of reaching reso-
lution for the client, whatever dispute
resolution process is chosen. ]

Joyce W. Bradley

Source: http://www.lawsociety.
be.ca/page.cfm?cid=1961&t=The-
lawyer%27s-role-as-counsel-in-me-
diation

SECTION “MENTORING”

ge and cases spe-

cificities to those beginning their practice.

Mugur Bogdan Mitroi - coordinator

COMPETENCE OF NOTARIES
AND JUDGES ON MEDIATION
AGREEMENT

OR WHAT A JUDGE OR A NOTARY SHOULD DO WHEN RECEIV-
ING A MEDIATION AGREEMENT CONCERNING TRANSFER OF
OWNERSHIP ON IMMOVABLE GOODS

otaries and judges, in relation
N to the mediation agreement,

are the people who represent
the two institutions obliged “to check
the content and form through the pro-
cedures provided by law and to issue
an authentic document or a court rul-
ing, if appropriate, meeting the legal
provisions. Mediation agreements
will be checked on the conditions of
substance and form, the notary pub-
lic or court, as appropriate, may bring
them appropriate changes and addi-
tions, with parties” agreement™ Art.
58 (4) of Law no. 192/2006.

Starting from the legal text quoted,
we can argue that both the notary
and the court, to the extent that the
mediation agreement is subject to the
two institutions for authentication or
to be issued a ruling, must provide
forms of publicity necessary for tran-
scription of the mediation agreement.

Transcription of the mediation
agreement actually means recording
it to institutions that are required to
keep track of real estate in order to
protect the holders of ownership from
actions of non-owners that may affect
the possession, its use but also the
possibility to have this good.

In other words, transcription of
the mediation agreement ensures the
protection of immovable property by
the state institutions and acquiring
total capacity to exercise the preroga-

tives of true owners.

Mediation agreement constitutes
the understanding of the parties and
materializes their will regarding the
end of a dispute.

In special cases provided by law,
i.e. when the conflict was terminated
by transferring a property from a
party to another party, the mediation
agreement must take a special form
provided by a special law regulating
the legal situations of this kind.

Given that the mediation process
is informal, and the mediator is a
person tramed in conflict manage-
ment without necessarily having le-
gal knowledge, ensuring the efficient
management of a dispute in order to
settle it, the role of transposing the
understanding that led to the termi-
nation of conflict into an act produc-
ing expected legal effects belongs to a
judge or notary, under the text of the
law cited above.

The mediator must understand
and operate effectively the dispute
management tools focusing on ways
to end the conflict and formulating
the content terms of the mediation
agreement, terms representing en-
tirely the will of the parties involved
in the conflict, falls under the respon-
sibility of two institutions mentioned
above - the court and notary.

As a consequence, the mediation
agreement drafted in the mediation
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termenilor din continutul acordului
de mediere, termeni care reprezinta
in totalitate vointa partilor implicate
in conflict, cade in sarcina celor doua
institutii mentionate anterior - in-
stanta si notarul.

Pe cale de consecinta, acordul de
mediere redactat in cadrul procedurii
de mediere se poate modifica prin in-
terventia notarului sau judecatorului,
fara ca vointa partilor sa fie viciata, in
sensul asigurarii formalismului nece-
sar transcrierii inscrisului rezultat ca
acord de mediere.

Cu alte cuvinte, mediatorului ii revi-
ne obligatia de a redacta un acord de
mediere care sa cuprinda intelegerea
partilor, iar, daca este cazul, jude-
catorul sau notarul poate modifica
acest acord din punctul de vedere al
formalismului necesar actului pentru
a putea produce efecte juridice; per a
contrario, mediatorul nu este tinut sa
asigure forma juridica necesara acor-
dului de mediere in vedere transcrierii
acestuia si generarii de efecte juridice.

Putem concluziona ca acordul de
mediere care priveste transferul drep-
tului de proprietate asupra bunurilor
imobile si care este supus controlu-
lui notarului sau judecatorului nu se
poate respinge de la autentificare sau
de la investire invocandu-se lipsa ele-
mentelor de legalitate specifice actelor
translative de proprietate; altfel spus,
notarul nu poate refuza autentificarea
unui acord de mediere care nu respec-
ta forma speciala, acesta fiind obligat
sa intervina si sa modifice actul in sen-
sul mentionat de lege, iar judecatorul
nu poate respinge acordul pe motivul
ca acesta nu respecta forma unui act
translativ de proprietate, acesta fiind
obligat sa intervina si sa modifice
acordul in sensul mentionat anterior.

Prin interpretarea principiului “cine
poate mai mult poate si mai putin’,
putem concluziona ca cele doua insti-
tutii au obligatia de a aduce modifica-
rile necesare care privesc forma unui
acord de mediere si in celelalte situatii,
in care partile inteleg sa solicite auten-
tificarea sau incuviintarea, dupa caz, a
acordurilor de mediere care nu privesc
transferul dreptului de proprietate.

Astfel, refuzul unui notar de a au-
tentifica un inscris doar pentru faptul
ca reprezinta un acord de mediere da

dreptul partilor interesate sa solicita
daune pentru prejudiciul produs, iar
respingerea unui acord de mediere
de catre instanta de judecata pentru
motive ce privesc forma acordului de
mediere da dreptul partilor sa solicite
daune de la statul roman pentru pre-
judiciul provocat.

Instanta de judecata poate respin-
ge investirea unui acord de mediere
doar pentru motive ce privesc fondul
intelegerii partilor (motive limitativ
prevazute de lege), iar notarul poate
refuza autentificarea unui acord de
mediere doar sub acelasi aspect.

Astfel, mediatorii sunt tinuti sa asi-
gure controlul intelegerii sub aspectul
respectarii bunelor moravuri si nor-
melor de ordine publica, fara sa aiba
obligativitatea verificarii legalitatii
sub aspectul formei sau fondului inte-
legerii mentionate in acord, dat fiind
faptul ca acestia nu au calitatea nece-
sara pentru a face aceste demersuri. m

Mugur Mitroi

Fondator EMMM Romania
Presedinte S.TA.R.S.
Presedinte U.C.M.R.

Y.STARSEUEU

Mugur Bogdan Mitroi este avo-
cat, mediator si arbitru cu vasta ex-
perienta, incepandu-si activitatea in
domeniul ADR in anul 2003 in cadrul
unui proiect-pilot initiat de Secretari-
atul de Stat al S.UA., prin Ambasada
S.UA. la Bucuresti, in colaborare cu
Ministerul Justitiei din Romania. Ca
formator, a fondat FMMM Romania
Training School si revista bilingva
lunara “Medierea Tehnica si Arta”; a
initiat si dezvoltat o serie de campanii
nationale de promovare a metodelor
A.DR., cel mai notabil fiind proiectul
“Caravana Medierii”. Este autorul
a numeroase articole si a doua carti
tratand metodele A.D.R. (“Ghidul Me-
diatorului Profesionist’si “Mediere si
Conflict - Analiza Conflictului, Suma
de Dispute”). Activ in domeniul orga-
nizatiilor profesionale din anul 2004,
Mugur Bogdan Mitroi este in prezent
presedinte al Asociatiei S.TA.R.S., al
Uniunii Centrelor de Mediere din Ro-
mania si membru la al doilea mandat
consecutiv in Consiliul de Mediere din
Romania.

_ CEINSEAMNA
,»SA DIVORTEZI LA MEDIATOR*?

rocedura de mediere este una
P dintre cele mai facile solutii de
desfacere a unei casatorii si rezol-
vare a problemelor incidentale care apar

la momentul desfacerii casatoriei, si
anume minorii si bunurile achizitionate.

CE INSEAMNA DIVORTUL SI
CUM SE POATE TRATA ACESTA
IN MEDIERE?

Din punct de vedere juridic, divor-
tul sau desfacerea casatoriei repre-
zinta modalitatea de stingere a unei
relatii contractuale intre doua per-
soane de sex diferit.

Actul juridic pe care se intemeiaza
contractul este reprezentat de certifi-
catul de casatorie, iar acesta se poate
anula, pe de o parte, de institutia pri-
marului care a oficiat casatoria - con-

process may be modified by interven-
tion from notary or judge, without the
parties’ will be flawed, in order to en-
sure appropriate formalism for tran-
scription of the document resulted as
a mediation agreement.

In other words, the mediator has
the obligation to draw up a media-
tion agreement encompassing under-
standing of the parties and, where
appropriate, the judge or notary may
modify this agreement from the point
of view of the formalism necessary
for the document to produce legal ef-
fect; per a contrario, the mediator is
not bound to provide necessary legal
form of the mediation agreement for
its transcript and generation of legal
effects.

We may conclude that the media-
tion agreement which concerns the
transfer of ownership on real estate
and is under the control of the notary
or judge cannot be rejected from au-
thentication or investment, invoking
the lack of specific legal elements of
transfer deeds; in other words the
notary cannot refuse to authenticate
a mediation agreement that does not
respect the special form, he is obliged
to intervene and amend the act for the
purposes specified by law, and the
judge cannot reject the agreement on
the grounds that it does not respect
the form of an ownership transfer
deed, he is obliged to intervene and
amend the act for the purposes speci-
fied by law.

By interpreting the “who can do
more can do less” principle, we con-
clude that the two institutions are re-
quired to make the necessary changes
regarding the form of a mediation
agreement and in other cases, where
the parties submit for authentication
or consent, the mediation agreements
which do not concern the transfer of
ownership.

The refusal of a notary to authen-
ticate a document only because it
represents a mediation agreement
entitles interested parties to claim
damages for the damage caused, and
the rejection of a mediation agree-
ment by the court for reasons relating
to the mediation agreement's form
gives the parties the right to seek
damages from the Romanian state for

the damage caused.

The court may reject investing a
mediation agreement only for rea-
sons concerning the substance of the
parties’ agreement (limited grounds
provided by law), and the notary may
refuse to authenticate a mediation
agreement only under the same as-
pect.

Therefore, mediators are required
to ensure control of the agreement
in terms of compliance with morality
and public order rules, without hav-
ing the obligation of verifying the
legality of the agreement in form and
substance of the consent mentioned
in the agreement, given that they
do not have the capacity required to
make these efforts. u

Mugur Mitroi

Founder of FMMM Romania
Chairman of S.TA.R.S.
Chairman of U.C.M.R.

Y. STARSEU.EU

Mugur Bogdan Mitroi is «
lawyer, mediator and arbitrator with
extensive experience, beginning his
activity in ADR in 2003 under a pilot
project initiated by the U.S. Secretary
of State, the U.S. Embassy to Bucha-
rest, in collaboration with the Minis-
try of Justice of Romania. As a trainer,
he founded FMMM Romania Training
School and the bilingual monthly ma-
gazine “Mediation Technique and Art’;
he initiated and developed a series of
national campaigns to promote ADR
methods, most notably the “Medi-
ation Caravan”. He is the author of
numerous articles and two books
treating ADR methods (“The Guide of
a Professional Mediator” and “Medi-
ation and Conflict - Conflict Analysis,
Sum of Disputes”). Active in professio-
nal organizations since 2004, Mugur
Bogdan Mitroi is currently Chairman
of the STARS Association, of the Union
of Mediation Centers in Romania and
the second consecutive term member
of the Mediation Council in Romania.

WHAT DOES IT MEAN “TO
DIVORCE AT A MEDIATOR’S*”?

ediation is one of the easi-
est solutions for terminat-
ing a marriage and solving

problems that arise when dissolution
of marriage happens, this involving
minor children and goods purchased.

WHAT IS DIVORCE AND HOW
TO TREAT IT IN MEDIATION?

From a legal perspective, divorce

or dissolution of marriage is a way to
terminate a contractual relationship
between two people of opposite sex.
Legal document on which the con-
tract is based is the marriage certifi-
cate, and it can be cancelled on the
one hand, by the mayor institution
who officiated the marriage - accord-
ing to the rules of administrative law,
by which the authority that has signed
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form regulilor din contenciosul admi-
nistrativ, potrivit carora autoritatea
care a incheiat actul, il poate si des-
face. De asemenea, actul de casatorie
poate fi desfiintat si de alte autoritati
expres mentionate in lege - notarul
sau instanta de judecata. Astfel, casa-
toria se poate desface strict limitativ
la institutiile enuntate anterior.

SE RIDICA URMATOAREA
INTREBARE: CE SE INTAMPLA
LA MEDIATOR CU PARTILE
CARE DORESC DESFACEREA
CASATORIEI?

Raportat la explicatiile anterioare,
la mediator nu se poate desface ca-
satoria - aceasta competenta aparti-
nand institutiilor limitativ prevazute
de lege. Astfel, in aceasta procedura
a medierii se realizeaza doar acordul
de vointa al partilor cu privire la ince-
tarea relatiilor de casatorie. Ulterior,
acest acord de vointa va fi analizat de
instanta de judecata, iar magistratul
seva pronunta pe aceasta cerere, fiind
cel imputernicit de lege sa o judece si
sa emita o hotarare prin care se pro-
nunta asupra desfacerii casatoriei.

In mediere, partile pot discuta si
cu privire la alte aspecte conexe des-
facerii casatoriei: reluarea numelui
avut anterior, exercitarea autoritatii
parintesti asupra minorului ori par-
tajul bunurilor comune. Acestea sunt
aspecte si drepturi de care partile pot
dispune, iar acordul de mediere va
consemna intelegerea lor.

Astfel, daca pe langa cererea prin-
cipala de desfacere a casatoriei, la
instanta se prezinta un acord de me-
diere in care se regasesc si cererile
accesorii mentionate mai sus, instan-
ta va lua act de vointa partilor si va
pronunta o hotarare care consfinteste
intelegerea lor.

Se poate concluziona ca, in proce-
dura de mediere, partile impreuna cu
mediatorul pot parcurge toate etapele
unui divort, adica desfacerea casato-
riei, reluarea numelui, stabilirea mo-
dalitatii de exercitare a autoritatii pa-
rintesti, impartirea bunurilor comun,
iar acordul de mediere la care partile
ajung, solutia acestora, va fi tratat de
instanta pe doua planuri - si anume:
sub aspectul desfacerii casatoriei in-
stanta se va pronunta, iar sub aspectul

celorlalte cereri, instanta va lua act.

Rezultatul final - si anume hotara-
rea judecatoreasca - va cuprinde cele
doua etape in mod distinct, aceasta
urmand regulile comune de transpu-
nere in practica, hotarea reprezen-
tand atat actul in baza caruia partile
revin in situatia anterioara incheierii
casatoriei, cat si actul translativ sau
constitutiv de drepturi reale prin care
partile isi pot transcrie bunurile.

Sub aspectul timbrajului, acordul
de mediere care va cuprinde atat
acordul partilor cu privire la desfa-
cerea casatoriei, cat si partajarea
bunurilor comune, se realizeaza prin
aplicarea dispozitiilor art. 11 si art.
15 din 0.U.G. nr. 80/2013 corobora-
te cu dispozitiile Legii nr. 192/2006,
adica se achita distinct taxa datorata
pentru fiecare capat de cerere: 200 de
lei pentru desfacerea casatoriei (art.
15 1it. a din 0.U.G. nr. 80/2013); 20 de
lei incuviintarea acordului de medie-
re; taxele datorate pentru partaj (ra-
portat la valoarea masei partajabile
si tipul de bunuri partajate) conform
art. 11 alin. 1 lit. a coroborat cu art. 5
din 0.U.G. nr. 80/2013.

Instanta competenta pentru soluti-
onarea cererii de incuviintare a acor-
dului de mediere avand drept obiect
divort si cererile accesorii acestuia
este, conform competentei alternative
stabilite de art. 59 alin. 2 din legea nr.
192/2006, instanta de la locul inche-
ierii acordului sau de la domiciliul/
sediul uneia dintre parti.

Situatia descrisa mai sus se refera
laipoteza in care partile se prezinta la
mediator inainte de a introduce actiu-
nea la instanta de judecata.

Exista si situatia in care partile au
introdus actiunea la instanta - caz in
care medierea poate avea loc in ace-
leasi limite descrise mai sus. Diferen-
ta apare la taxare - partile vor achita
integral taxele judiciare la momentul
introducerii actiunii, insa, prin in-
cheierea acordului de mediere, pot
solicita restituirea acestora in limite-
le prevazute la art. 63 alin. 2 si 3 din
legea nr. 192/2006. "

Mugur Mitroi

Fondator FMMM Romania
Presedinte S.TA.R.S.
Presedinte U.C.M.R.

ODR NU ESTE DOAR ADR CU SKYPE!

O REPLICA LA: “MEDIEREA ONLINE — APASA STERGERE”
DE B. FRIEDMAN
29 septembrie
In articolul siu “Medierea Online - Apasd stergere” Bruce Friedman
descria motivele pentru care ODR trebuie sd esueze.

NU SUNT DE ACORD CU UNELE
DINTRE TEZELE SALE.

“...Existd un grup LinkedIn dedicat
solutionarii online a litigiilor, oferind
anun(uri ale conferintelor privind me-
dierea on-line si blog-uri pe produse

noi, care vor revolutiona tehnologia
asistatd In solutionarea litigiilor”.
Acesta indica grupul ODR de pe
LinkedIn, dar ignord total faptul cd
ODR nu inseamna doar e-mediere.
Nu toti membrii acestui grup ODR

the document can also cancel it. Also,
the act of marriage can be dissolved
by other authorities expressly men-
tioned in the law - notary or the court.
Thus, institutions that could cancel
marriage are strictly limited to the
above.

THIS RAISES THE FOLLOWING
QUESTION: WHAT HAPPENS
AT A MEDIATOR’S WITH THE
PARTIES SEEKING DISSOLU-
TION OF MARRIAGE?

Compared to previous explana-
tions, the mediator cannot dissolve
marriage - this authority is given
exclusively to competent institutions
provided by law. Thus, this procedure
performs only the agreement of will
between the parties relating to the
termination of marriage relationship.
Subsequently, this agreement of will
is reviewed by the court and the mag-
istrate will rule on this request, being
the one authorized by law to judge
and issue a ruling on dissolution of
marriage.

In mediation, the parties may dis-
cuss on related matters of divorce:
resuming the name held previously,
exercise of parental authority over
the minor child or separation of as-
sets. These are the issues and rights
of the parties may have, and media-
tion agreement will record their un-
derstanding.

Therefore, if in addition to the
main demand for dissolution of mar-
riage, the court is presented a media-
tion agreement that includes the ac-
cessories mentioned above, the court
will take note of the will of the parties
and will render a decision that con-
firms their understanding.

It can be concluded that, in me-
diation, the parties together with the
mediator can go through all stages
of divorce, namely dissolution of
marriage, resuming the name after
divorce, establishing the way to ex-
ercise parental authority, division of
joint property, and mediation agree-
ment the parties reach, solution
thereof, will be treated by the court
on two levels: in terms of divorce, the
court will give a ruling, and in terms
of other applications, the court will
take notice.

The end result - ie the court order -
will comprise two distinct stages, this
following common rules into practice,
the court order representing both
decisive act under which the parties
return to the previous situation to
marriage and real rights constituent
or translating act by which the parties
may transcribe the assets.

In terms of stamping, mediation
agreement which will include both
parties” agreement on the dissolu-
tion of marriage and split of com-
mon goods, is achieved by applying
the provisions of art. 11 and art . 15
of 0.U.G. no. 80/2013 in conjunction
with Lawno . 192/2000 , ie a due taxis
paid separately for each application:
200 lei for dissolution of marriage (
art. 15 lit. A of GEO no. 80/2013); 20
lei consent of the mediation agree-
ment, the fees payable for splitting
(based on the weight value share and
the type of goods shared) according
to art. 11 para. 1 lit. a corroborated
with art . 5 of 0.U.G. No. 80/2013.

The competent court to resolve the
consent of the mediation agreement
focused on divorce and ancillary ap-
plications is, according to alternative
competence established in art. 59
para. 2 of Law no. 192/20006, the court
where the agreement was concluded
or domicile / office of one of the par-
ties is located.

The situation described above re-
fers to the event that the parties come
to a mediator’s before initiating ac-
tion in court.

There are situations where the
parties have already initiated action
in court - in this case mediation can
take place in the same manner as de-
scribed above. The difference comes
from stamping - the parties will fully
pay legal fees when filing the action,
but by conclusion of mediation agree-
ment, they may request their return
within the limits stipulated in art. 63
para. 2 and 3 of Law no. 192/2006. m

Mugur Mitroi

Founder of FMMM Romania
Chairman of S.TA.R.S.
Chairman of U.C.M.R.

ODR ISN’T JUST ADR WITH SKYPE!

A REPLY TO: “ONLINE MEDIATION — PRESS DELETE”
BY B. FRIEDMAN
29. September 2013
In his article “Online Mediation — Press Delete” Bruce Friedman
describe, why ODR has to fail.

IDON’T AGREE WITH SOME
OF HIS THESES.

“...there is a LinkedIn Group dedi-
cated to Online Dispute Resolution,
featuring announcements of confer-
ences on online mediation and blogs

on new products that will revolution-
ize technology assisted dispute reso-
lution.”

He point to this ODR group in
LinkedIn, but totally ignore, that
ODR doesn’t mean just e-mediation.
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pe LinkedIn sunt concentrati pe e-me-
diere. Unii dintre ei (ca si mine), sunt
mult mai implicati in arbitraj. Medie-
rea este doar mai usor de oferit, pen-
tru ¢d nu trebuie sa fii avocat sau sd
existe reguli mai stricte. Acesta este
motivul pentru care e-medierea are
un rol mai mare in acest grup.

Dar per total, articolul siu se axeaza
pe mediere, asadar poate cd vrea doar
sd agate subiectul siu de acel grup.

“Poate cd avem doar un interval de
memorie de 10 ani si am uitat de ce
aceste asociatil cibernetice au esuat
si de ce, In opinia mea, versiunile cu-
rente vor face la fel”.

“Noi” nu avem un interval de me-
morie de doar 10 ani. Dupa cum unii
dintre cititorii mei stiu deja, am reali-
zat o colectie ce cuprinde aproape toate
ODR la nivel mondial. Am inclus special
toate serviciile “moarte”, ca oamenii si
nu uite cit de multe companii au esuat.

Persoanele care fac cercetdri pe
aceastd temd sau lucreazd de mai
multi ani In aceastd piatd, cunosc di-
ficultatile din cadrul ei si au putut ve-
dea motivele pentru care majoritatea
celorlalte servicii online nu au putut
ramane on-line.

In plus, in urmé cu 10 sau mai bine
20 de ani, a existat o perioada groza-
va pentru ODR. Cum s-a intAmplat, tot
ceea ce era conectat la internet. Toate
acestea au facut parte din balonul de
sipun dotcom. Multe dintre aceste
ODR au explodat la fel cum a explodat
intregul balon. Este dificil de compa-
rat cu dezvoltarea de acum.

“Existd doud motive fundamentale
pentru care medierea ciberneticd nu
poate functiona: 1) Deciziile sunt condu-
se de emotii; si 2) mesajele e-mai, text si
Twitter nu comunicd eficient emotia (la
urma urmei, recurgem la emoticoane ca
un mijloc de a comunica sentimentele
noastre in e-mailuri si mesaje text)”.

Aceasta este o vedere foarte ingus-
ta. Sunt de acord ci emotiile joacd
un rol puternic in luarea deciziilor. 0
multime de decizii sunt bazate doar
pe emotii, dar acest lucru nu este pe
deplin adevirat. De asemenea, fapte-
le pot influenta o decizie.

Permiteti-mi sa va dau un exemplu:
toatd lumea va fi de acord cd a cumpa-
ra o masind este un lucru foarte emo-
tional. Imaginea, brandul, publicitatea
si asa mai departe au o influentd foar-
te mare atunci cdnd alegem o masind.
Dacd asistati la intregul proces in
magazin, ati putea gandi ca se bazea-
zd doar pe emotii. Dar nu este asa.
Tnainte ca un cumprator si ajungi la
magazin, a trecut deja granitele non-
emotionale. Acesta a luat decizii bazate
pe fapte, cum ar fi ca nu existé sufici-
enti bani pentru branduri ca Porsche/
Bentley, sau ci masina are nevoie de 5
locuri pentru toti membrii familiei.

“In afara aceastei piete Inguste,
medierea on-line nu este acum si nu
va fi niciodatd un substitut pentru o
mediere traditionald in care partile,
avocatul si mediatorul se regdsesc in

aceeasi locatie si se angajeazd sd utili-
zeze timpul alocat pentru a rezolva ca-
zul. Nuvreau sa fiu de scoald veche...

Dar este! Poate cd dupa atitia ani
de practicd a devenit orbit de rutini
si se concentreazd numai pe aceste
“emotii” n intreaga chestiune? Si:
Chiar trebuie de fiecare datd si ve-
dem si sd sim{im supdrarea clientului
sau dezamdgirea sotului? Chiar nu ne
putem da seama ce simte o persoand
intr- un astfel de moment. Si chiar nu
citim niciodatd o scrisoare, un e-mail
sau un comentariu, fard sa sim{im cat
de lividd a fost acea persoani?

Cred asadar ¢ nu trebuie sd “ne
tinem de maini” tot timpul. Mai ales
dacd vorbim de o chestiune de afaceri.

“Cu toate acestea, procesul de ne-
gociere este prea personal si emotio-
nal sé recurga la cuvantul scris”.

Astad buna! Cate negocieri si tratate
nu au fost ges-

Not all members of this LinkedIn
group ODR are focused on e-medi-
ation. Some of them (like me) are
more in arbitration. Mediation is just
easier to offer, because you don’t
need to be a lawyer or having more
strict rules. This is, why e-mediation
takes a bigger part in this group.

But in a whole, his article is fo-
cused on mediation, so maybe he
just want to make a hook between
his topic and that group.

“Perhaps we only have a 10 year
memory span and have forgotten
why these cyber ventures failed and
why, in my opinion, the current ver-
sions will as well.”

“We” don’t have just a 10 year
memory span. As some of my read-
ers already know, I made a collec-
tion of near all ODR worldwide. I left
all “dead” services in the overview
specially, that

tionate  numai
prin cuvinte scri-
se? Cate jurisdic-
tii din intreaga
ume nu oferd
pentru anumite
cazuri o negocie-
re doar in forma
serisd? Desigur,
este Tncd pe su-

D

it won't be
forgotten, how
many compa-
nies failed.
People, who
make research
in this subject
or are working
several years
in this market,

port de hartie, dar ar putea fi intr-adevar
transferatd citre un document electronic.

“E-mailurile si textele, de asemenea,
nu oferd flexibilitatea necesard pentru a
schimba cursul atunci cand partile ajung
la un blocaj in cadrul negocierilor”.

Acest lucru este adevirat doar dacd
utilizati email-urile fntr-un mod Inve-
chit ca si scrisorile pe suport hartie.
E-mailurile sunt prin origine asincro-
ne. Nu obtinem automat un feedback
ca atunci cand comunicam fata in fata.
Dar dacé stim asta, trebuie s& ne oprim
la fiecare jonciune relevantd si sd
asteptam un raspuns. Sau putem alege
0 comunicare mai mult sincrond cum
ar fi sistemul de chat jitsi sau Skype.

Dar exista cu sigurantd si avantaje
pentru formele asincrone de comuni-
care: avem mai mult timp la dispozitie
pentru a citi si a Intelege subiectul,
pentru a compara cele doud opinii.
Putem confirma continutul. Partile
sunt mai relaxate si mai putin stresa-
te dacd nu stau fata in fatd. Si avem
mai mult imp sd gésim o solutie, care
va fi acceptatd de ambele parti.

in experienta mea, nu exista nici
un substitut pentru o discutie sem-
nificativd a problemelor de fapt si de
drept si modul 1n care aceste proble-
me pot fi rezolvate de citre o instantd
sau de un juriu.

Tn opinia mea, motivul pentru care
atit de multe ODR au esuat a fost
faptul ca furnizorul acelui serviciu a
avut acelasi punct de vedere fix des-
pre ODR ca si el. Nu poti spune, hai
s facem la fel, dar on-line. Ca si cum
ai scrie un articol diferit daca este pe
suport de hartie sau on-line: se ince-
pe cu fonturi diferite, formate diferi-

know the difficulties in it and saw
the reasons, why most of the other
online services couldn’t stay online.

Beside this, 10 or better 20 years
ago, there was a big time for ODR.
Like for everything, what was con-
nected to internet. All of this was
part of the dotcom bubble. A lot of
this ODR burst like the whole bub-
ble burst. It is difficult to compare it
with the development now.

“There are two fundamental rea-
sons why cyber mediation cannot
work: 1) Decisions are emotionally
driven; and 2) email, text, and Twit-
ter posts do not effectively commu-
nicate emotion (after all, we resort to
emoticons as a means of communi-
cating our feelings in emails and text
messages).”

This is a very narrow view. I agree,
that emotions take a strong part in
decision. A lot of decisions are hased
only on emotions, but this isn’t the
whole true. Also facts can influence
decision.

Let me give you an example: Eve-
rybody will agree, that buying a car
is very emotional. The image, brand,
advertisement and so on have a very
big influence, which car you choose.
If you see the procedure in the shop,
you could think, it is only emotion-
ally based. But it isn’t. Before a buy-
er reach the shop, she/he already
had non emotional borders. She/he
made fact driven decisions like not
enough money for brands like Por-
sche/Bentley, or the car need 5 seats
for the whole family members.

“Outside of this narrow market,
online mediation is not now and

will never be a substitute for a tradi-
tional mediation where the parties,
counsel and the mediator assemble
in the same location and commit
to using the time allotted to settle
the case. I don’t want to sound old
school...”

He does! Maybe after so many
year of practice he become routine-
blinded and is only focused on this
“emotions” in the whole stuff? And:
Do we really need to see and feel
each time the annoyance of the
customer or disappointment of the
spouse? We really can’t figure out,
how a person feel like in such a mo-
ment. And do we really never read a
letter, email or comment, where we
could feel how livid this person has
been?

So, I think, we don’t need to sit all
the time together “holding hands”.
Especially if it is based on a business
topic.

“However, the negotiation pro-
cess is too personal and emotionally
driven to resort to the written word.”

Come on, how many negotiations
and treaties have heen dealt JUST in
written words? How many jurisdic-
tions worldwide offer for certain cas-
es a negotiation just in written form?
Of course it is still paper based, but
it could be really transferred to an
electronic document.

“Emails and texts also do not
provide the flexibility necessary to
change course when the parties get
to a sticking point in the negotia-
tions.”

This is just true, if you use emails
in an old school way like paper
based letters. Emails are by origin
asynchronous. You don’t get auto-
matically feedback as if you commu-
nicate face to face. But if you know
this, you must stop yourself on each
relevant junction and wait for a re-
ply. Or you can choose a more syn-
chronous communication like a chat-
ting system as jitsi or Skype.

But there are for sure advantages
for asynchronous forms of com-
munication: You have more time to
read and understand the topic, to
compare the two opinions. You can
confirm the content. The parties are
more relaxed and with less stress, if
they are not sitting face to face. And
you have more time to figure out a
solution, which will be accepted
from both parties.

In my experience, there is no sub-
stitute for a meaningful discussion
of the factual and legal issues and
how those issues may be resolved by
a court or jury.

In my opinion, the reason, why so
many ODR failed, was that the pro-
vider of that service had the same
fixed view about ODR like him. You
can't say, lel's make the same but
online. Like you write an article dif-
ferent if it will be paper based or on-
line: it starts with a different fonts,
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g_; Nume si prenume Nr.telefon Adresa e-mail

1 | ALDEA ELENA-LILIANA 0742-222303 lili.aldea@yahoo.com

2 | ALEXANDRU CRISTINA MONICA 0728-991992 monika_alexandru@yahoo.com

3 | ALEXANDRU NICOLAI 0722-561295 alexandru.nicolaie55@yahoo.com
4 | ALEXE ADRIAN-GHEORGHE 0722-369280 aalexe@rna.ro

5 | ANDREI MIHAELA 0751-226600 andrei76mihaela@yahoo.com

6 | APTULA REVAISE 0723-835657 revy2006@yahoo.com

7 | ATANASE CIPRIAN 0727-753871 ciprian_atanase@yahoo.com

8 | BAJDECHI IRINA 0762-159316 bajdechiirina@yahoo.com

9 | BALCAN CORINA-IULIANA 0733-485406 corina.balcan.07@gmail.com

10 |BARBU NICOLETA 0722-536652 nbarbu@seanet.ro

11 | BARNA PAUL 0744-545059, 0722-836480 paul.barna@gmail.com

12 | BIRSU MONICA 0744-781352 birsumonica@yahoo.com

13 | BOGDAN ADRIANA-GEORGETA 0745-924804 bogdanadrianage@yahoo.com

14 | BOGDAN RAMONA 0788-255612 bogdan.ramona@yahoo.com

15 | BRATU DANIEL-DUMITRU 0723-627639 notarbratudanieldumitru@yahoo.com
16 | BUCUR IOAN 0723-513613 joan.bucur@yahoo.com

17 | BUJGOIION 0241-633040 bujgoi44@yahoo.com

18 | BUJGOI ROBERT-VIOREL 0722-273230 robert.bujgoi@yahoo.com

19 |BURADAELENA 0740-487101 buradaelena@ymail.com

20 | CARPIONELA 0752-028775 ionelacarp@yahoo.com

21 | CAZANLucIcA 0744-183322

22 | CALIN ANDRA 0742-631144 andracalinmediator@yahoo.com
23 | CARJALI VOINESCU AMALIA CORINA 0736-516204, 0724-020013 amalus77@yahoo.com

24 | CEALERA DANIELA 0722-679977 danielacealera@xnet.ro, danielacealera@yahoo.com
25 | CHIVULESCU CRISTINA 0756-057322 office@mediator-chivulescu.com
26 | CILIAC MADALINA 0752-120689 ciliacmadalina@yahoo.com

27 | CIOBANU VIOLETA 0744-327751, 0241-780240 violetaciobanu2003@yahoo.com
28 | CIOCAN PETRUTA 0724-450061 petrutaciocan@yahoo.com

29 | CIOCHINA OANA-DANIELA 0743-335786 oana_daniela85@yahoo.com

30 | COCIU CORINA 0728-090925 corina.cociu@yahoo.com

31 | COLTEA ROXANA-MARIA 0722-275654 mediator.roxana.coltea@gmail.com
32 | CONDULET MARINELA ROXANA 0723-599697 condoletza_mary@yahoo.com

33 | CONSTANTINESCU RAMONA-AURORA 0741-520104 luysyana@yahoo.com

34 | CRACIUN ALEXANDRU-CRISTIAN 0730-048099, 0766-607745 alexandrucristian_craciun@yahoo.com
35 | CRISTEA CORINA TEODORA 0721-567081 mediator_corina_cristea@yahoo.com
36 | DIMACA DANIEL 0740-317823 dan_dimaca@yahoo.com

37 |DOLHAN DORIN 0749-616904 dolhandorin@mediatori-constanta.ro
38 | ENACHE LUCIAN MARIAN 0744-586292 euroconsultingcta@yahoo.com
39 | FORGO STEFAN-FLORIN 0742-178180 florinforgo@yahoo.com

40 | FRUNZA LIDIA 0734-744444 lidiafrunza@yahoo.com

41 | FUDULEA MARIANA 0727-380968 fuduleamariana@yahoo.com

42 | GHERASIM MIHAELA-ELVIRA 0721-396052 mihaelagherasim@ymail.com

43 | GHIMPAU MIRCEA 0766-462465 ghimpaumircea@yahoo.com

44 | GHIORGHITA PETRUTA 0726-573100 petruta.ghiorghita@yahoo.com
45 | GOGA TANASE-SERGIU 0721-977436 sergiu.goga@yahoo.com

46 | GROSU SIMONA 0726-173375 simona.grosu26@yahoo.com office@mediere-dispute.ro
47 | GURAHAN NELU 0723-452452 nelugurahan@yahoo.com

48 | HAGEA CRISTIAN-ADI 0726-225001 hagea_cristian@yahoo.com

49 | HUIBAN SABINA FLORENTINA 0726-553392 sab.ynna@yahoo.com

50 |IACOBANCA 0721-207575 ancaiacob30@gmail.com

51 | LAZARESCU ALINA 0747-172036 avocat.lazarescualina@yahoo.ro
52 | LEU CAMELIA 0723-029421 mediatorleucamelia@yahoo.com
53 | LIBUIULIANA GEORGETA 0732-438966 iuliana_libu@yahoo.com

54 | LOMNOSANU CRISTINA 0721-238833 lomno.mediator@yahoo.com
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55 | LUPUIULIANA VIOLETA 0724-289909 violetaiulica@yahoo.com

56 | MANOLACHE RODICA 0744-566085 mediatorconstanta@yahoo.com
57 | MANTARAU MARIAN 0721-983599 marian.mantarau@btrl.ro

58 | MEMET ANA-MARIA 0722-559444 mariamemet@yahoo.fr

59 | MIDISAN ADRIAN-IONEL 0722-293349 adrianmidisan@ymail.com
60 | MIHAI ASTRID FLORENTINA MONICA 0741-229966 astridmihai@ymail.com

61 | MIHALACHE DANA BEATRICE 0730-135185 danabeatrice2003@yahoo.com
62 | MIRCEOIU RALUCA EUGENIA 0742-134080 ralucamirceoiu@yahoo.com
63 | MITU MARIN 0743-337357 marinmitu55@hotmail.com
64 | MOHAI ALINA-GEORGIANA 0745-605678 alina_mohai@yahoo.com

65 | MOMESCU DAN-MIHAEL 0729-218224 dmomescu@hotmail.com

66 | MUNTEAN STELUTA-MARIA 0722-991488 stelutamunteanbm@gmail.com
67 | MUNTEANU DANIELA 0722-511894 detectdanielamunteanu@yahoo.com
68 | NEAGU MIHAELA 0745-776350

69 | NEDELCU CRISTINA 0729-223853 cristina.nedelcu@delfinus.ro
70 | NICOLA ROXANA-MIHAELA 0723-479681 roxana_nicola@ymail.com

71 | NISTORENCO LILIANA 0721-899073 liana.drgp@gmail.com

72 | OUAKRIM CRISTIANA 0748-812798 couakrimm@yahoo.com

73 | OANA AMALIA 0724-443074 amaliaoanamediator@gmail.com
74 | OVANESIAN FELICIA 0722-616618 av.ovanesian@gmail.com

75 | PARIS DANIELA 0722-658573 paris_daniela@yahoo.com

76 | PETCU SIMONA-ELENA 0723-779503 petcusimona2012@yahoo.com
77 | PETRE CORINA CATALINA 0722-928526 corina_ro65@yahoo.com

78 | PINTILIE MARIA 0749-551033 crys_cristina30@yahoo.com
79 | POH FLORENTINA 0721-297370 poh_florentina2006@yahoo.com
80 | POPA IONELA-NICOLETA 0722-503295 nicoletapopa_biroumediator@yahoo.com
81 | PULBERE CORNEL 0722-621925 cornel_pulbere@yahoo.com
82 | RESTANTIA PETRU 0752-146055 antonia_petra97@yahoo.com
83 |ROSCA ALEXANDRA 0761-671139 rosca_alexxa@yahoo.com

84 | SAULEA MIRCEA 0722-556559 sauleamircea@yahoo.com
85 | SAULEA MIRCEA-FLORIN 0726-728532 florin@saulea-mediatori.eu
86 | SABAREANU ALINA MARINELA 0745-152701 alinasabareanu@yahoo.com
87 | SECAREA-CIOTA VERONICA-MIHAELA 0722-580286 verosecarea@yahoo.com

88 | SIMIONOV SILVIA 0724-265092 silviasimionov@yahoo.com
89 | STAICU LOREDANA 0721-151217 loredana_staicu@yahoo.com
90 | STAICU VIOLETA 0723-217565 violeta.staicu@yahoo.com
91 | STANCA SERGIU SORIN 0763-133000, 0723-434184 avocat.sergiustanca@yahoo.com
92 | STANCUIONELA 0724-222050 ilona_stancu@yahoo.com

93 | STACESCU ALEXANDRU-CRISTIAN 0748-881558 alexandru_stacescu@yahoo.com
94 | STERCUITA 0743-907877 stercu_ita@yahoo.com

95 | STERIUS NICOLAE 0744-341384 steriusnicolae@yahoo.ro

96 | SOVAILA RODICA 0722-558261 av.rodicasovaila@yahoo.com
97 | TANASE MARIA-CRISTINA 0728-141475 crys_cristina30@yahoo.com
98 | TANASE ZOE-TEODORA 0723-164816 teodoratanase123@yahoo.com
99 | TRANDAFIR ANDREEA-STEFANIA 0727-682969 andreea.s.trandafir@gmail.com
100 | TRAILA CORINA - ALINA 0766-425020 corina_traila@yahoo.com
101 | UNGUREANU DANIEL CONSTANTIN 0734-641797 ungureanudanielconstantin@yahoo.com
102 |USTINOV ZENOIDA 0748-361606 zenoida.ustinov@gmail.com
103 | VASILE SIMONA 0721-832497 mediere.simonavasile@yahoo.com
104 VA,T" CLAUDIU 0747-286560 vatza_claudiu@yahoo.com
105 | VIEREANU NICULAE 0756-106471 nicu_viereanu@yahoo.com
106 | VOICU (LUPU) ALINA 0724-589446 av.voicualina@yahoo.com
107 | VRANCEANU CLAUDIA 0726-796005 claudiavranceanu@gmail.com
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te, care sunt adaptate ecranului sau
paginii si se termind, uneori, Intr-un
mod diferit de a vorbi.

Aspune c¢d ODR nu va functiona din
cauza emoliilor mai puline este la fel
de Ingust cu a spune ca nimeni nu va
citi un text on-line pentru ci nu este
confortabil s citesti un roman de 300
pagini in fata unui PC. Dacd vrei sd sd-
(i citesti romanul cu o ceaged de ceaiin
fotoliul favorit, poate cd intr-adevar ar
trebui sa-ti cumperi o carte traditiona-
14, dar pentru altii, a citi anumite lu-
cruri online functioneazi la fel de bine.

Acest lucru ar trebui sd descrie fap-
tul cd si ADR si ODR au avantajele si
dezavantajele lor. Cu usurinta puteti
gasi lucuri in care acestea vor esua.
Si puteti gdsi, de asemenea, pentru
ambele domenii, situatii in care vor
performa foarte hine.

Dar permiteti-mi sd subliniez un lu-
cru: domeniul ODR este In crestere. m

Axel Hellinger

Sursa: http://hellinger.ew/en/odr-
is-not-adr-skype/

DORU DUMITRASCU, MEDIATOR
IN CADRUL CENTRULUI DE
MEDIERE BUZAU, DESPRE
MEDIEREA ON-LINE, INTRE

........................................................

tim cu totii ce Inseamnd medie-
rea, stim cum se face, stim ce
litigii se pot rezolva pe calea me-
diefii, si fiecare dintre noi avem tehnici
insusite de a aborda partile pentru a le
convinge sd accepte o solutie sau alta.
Atunci cand atat partile, it si media-
torul sunt in acelasi birou, fata in fatd,
lucrurile se desfigoard asa cum am inv-
dtatdin practicd, si chiar i atunci putem
avea surpriza s constatim ca lucrurile
iau o Intorséturi la care nu ne asteptam.
Dar ce ne facem atunci cind una
sau toate partile sunt la distante foarte
mari unii de cealalti si chiar si de me-
diator? Incercam sd gésim soluii. Un
utilizator frecvent al tehnicii IT ar spu-
ne cd nu este foarte greu, ca aproape
toatd lumea vorbeste despre medierea
on-line, deci se poate rezolva. Dar, cind
te gndesti ce implicatii ar avea aceste

lucruri, tinzi si ai indoieli.

Tn primul rand, pentru ca o mediere
on-line s 1ti reuseascd, este absolut ne-
cesar ca toate pértile sa aib acces la teh-
nica IT. Desi suntem in 2014, cand totul
se poate rezolva cu ajutorul calculatoru-
lui, incd mai sunt persoane care nu sunt
familiarizate cu calculatorul. Apoi, te lo-
vesti de ideile potrivit cirora anumite lu-
cruri se pot rezolva numai fatd in fatd, iar
exemplele pot continua. Ar fi momentul
in care un mediator si-ar indrepta atentia
citre alte medieri, ar incerca si se convin-
gdl e nu se poate rezolva, si ar renunta.

Domnul mediator Doru Dumitrageu
din Buziu este unul dintre mediatorii
care a fost interesat de aceastd modalitate
de mediere. “Personal, despre medierea
on-line am aflat atat la cursuri, cat silaun
seminar al mediatorilor care a avut loc In
urma cu putin timp. Medierea on-line era

different formats, which are adjust-
ed to screen or page and ends some-
times in a different way of speaking.

To tell, ODR will not work because
of less emotion is similar narrow-
minded like to tell online text no-
body will ready because it is not
comfortable to read a 300 page novel
in front of a pe. If you want to read
your novel with a cup of tea in your
favored armchair, maybe really you
should buy a traditional hook, but
for so many other stuff online read-
ing works well.

That should describe, that ADR
and ODR both have their advantages
and disadvantages just now. You can
easily find for both fields, where
they will fail. And you can also find
for both fields, where they will out-
perform.

But let me point out one thing: The
field of ODR is growing and growing.m

Axel Hellinger

Source: http://hellinger.eu/en/
odr-is-not-adr-skype/

DORU DUMITRASCU, MEDIATOR
WITH BUZAU MEDIATION
CENTER, ABOUT ON-LINE

MEDIATION, BETWEEN REALITY

AND FICTION

.............................

e all know what mediation
means, we know how is done,
we know what disputes can

be resolved through mediation, and
each of us have learned techniques to
address the parties to convince them
aceept a solution or another.

When both parties and the media-
tor are in the same office, face to face,
things are going as we learned in prac-
tice, and even then we can be surprised
to find that things may take an unex-
pected turn.

But what if one or all parties are at
great distances from each other and
even the mediator? We try to find so-
lutions. A frequent user of the IT art
would say that it is not very difficult,
because almost everyone talks about
on-line mediation, so it can be solved.
But when you think about what impli-

.............................

cations these things would have, you
tend to have doubts.

First, for an online mediation to
work out for you, it is imperative that
all parties have access to IT equipment.
Although we are in 2014, when every-
thing can be solved with a computer,
there are still people who are not fa-
miliar with a computer. Then you come
across the ideas that certain things can
only be solved face to face, and exam-
ples may continue. This would be the
perfect time for a mediator to focus on
other mediations, trying to convince
himself that cannot be solved, and
would give up.

Mr. Doru Dumitrascu, mediator
in Buzdu is one of the mediators who
were interested in this way of media-
tion. “Personally, about online media-
tion I found both in courses and a sem-

| BO—
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un subiect care md interesa, asa i am
incercat sd aflu cét mai multe informatii.
Dacd unii sustineau ideea, chiar daci nu
0 practicaserd, altii o respingeau din start
din diferite considerente”, ne-a declarat
domnul mediator Doru Dumitrascu.
Medierea online utilizeazi tehnolo-
gia IT pentru a oferi acces catre media-
tori pentru justitiabil si viceversa, in ciu-
da distantei geografice, invaliditate sau
alte bariere directe. Abordarile online
au rolul de a facilita, de asemenea, me-
dierea atunci cnd litigiul nu justifica o
intlnire face-to-face. Doru Dumitrascu
a avut ocazia s solutioneze mai multe
htlgu folosindu-se de medierea on-line.

“In urma cu aproape doud luni, LM.
domiciliat i judeful Olt, m-a contactat
telefonic dupa ce a consultat tabloul me-
diatorilor, i a ales aleatoriu un mediator.
Acesta mi-a explicat faptul ca doreste sa
divorteze de TA. care locuieste in Timi-
soara, fmpreund cu fiul acestora, iar din
discutiile purtate am aflat faptul 4 cei doi
sofi sunt despértiti in fapt de aproxima-
tiv 2 ani. A fost momentul in care mi-am
amintit de conferinta organizata in luna
decembrie de céitre Consiliul de Mediere
pe tema <Medierea, un bun national>. in
cadrul acestei conferinte, la workshopul
sustinut de domnul Mugur Mitroi, avand
ca temd “Online Dispute Resolution” am
aflat mai multe despre medierea on-line.
T-am explicat partii care a apelat la mine
faptul ¢ biroul de mediere la care a sunat
se afla n Buzdu, dar si faptul ci medierea
se poate desfasura on-line, prin Skype.
Partea a fost de acord, mai ales ¢i nu do-
rea s se intalneasca face-to-face cu sotia
si a tnaintat n format electronic semnatd
si datatd, o cerere catre biroul meu de me-
diator, pe adresa de mail buzaumediere@
yahoo.com”, ne-a explicat Doru Dumitrag-
cu primii pasi ficuti in medierea on-line.

Principalele argumente ale celor care
combat ideea de mediere on-line sunt
acelea potrivit carora documentele tre-
buie semnate si stampilate in original,
nu scanate sau copiate. Si aceste lucruri
se pot rezolva relativ usor.

“Inurma discutiilor purtate cu partea
care m-a contactat, am primit date pen-
tru stabilirea unor legaturi telefonice cu
sotia acestuia, pe care am §i contactat-
0. Fam explicat faptul cd sotul acesteia,
LM, doreste initierea procedurilor de
mediere, avand ca obiect divort si am
intrebat-o daca este de acord ca medie-
rea s se desfdsoare on-line, mai exact
pe Skype. Aceasta a fost de acord, mai
ales i nu dorea si se Tntélneascd faa in
fatd cu sotul. Am Intocmit si trimis prin
posta cu confirmare de primire, invitatia
la mediere. Acceptul acesteia a sosit pe
adresa biroului de mediator Dumitragcu
Doru-Vasile cu aproximativ 5 zile inainte
de sedinta de mediere. Prin aceeasi me-
toda mi-au fost inaintate si documentele
de céitre cele doud prti pe adresa birou-
Iui de mediere: certificat nastere(sotie),
certificat nagtere minor, certificat casa-
torie, copii acte de identitate. La data si
ora stabilita de comun acord cu pértile,
s-a intrat in conferinta audio-video pe
Skype, iar la sfarsitul medierii s-au in-

tocmit documentele semnate si stampi-
late de mediator la Biroul de Mediator.
Acestea au fost trimise spre a fi semnate
de pérti prin curierat. In aproximativ
3 zile mi-au fost returnate documente-
le semnate de ambele parti. Cele doud
parti si-au ales avocati pe care -au
mandatat si-i reprezinte n fata instan-
tei, In camera de consiliu. Acordul de
mediere si procesul verbal de inchidere
a medierii au fost inaintate instantei de
judecatd, pentru incuviintare si pentrua
obtine o hotédrare chiar de citre avocatii
pértilor”, ne-a explicat domnul mediator
Doru Vasile Dumitragcu, cum a decurs si
s-a incheiat cu succes o mediere on-line.

Medierea on-line este o practicd
destul de rara atat in Occident, cat si in
Roménia, dar este o solutie agreatd in
situatia in care pértile se afl la distantd
una de celalatd si isi doresc sa rezolve
conflictul rapid si eficient.

“Chiar dacé ncurajez medierea <fatd
in fatd>, cabinetul in care fmi desfasor
ativitatea detine tehnicd moderna ne-
cesard unui proces de mediere on-line,
de calitate. Intr-o societate dinamica, in
care relatiile se construiesc pe retele de
socializare, in care angajdrile se fac pe
site-uri dedicate, iar afacerile se fac pe
internet, nu vad de ce solutia cea mai
modernd de rezolvare a conflictelor, me-
dierea, nu ar putea fi, de asemenea, ten-
dinta societatii moderne In care traim.
Recunosc faptul ci nu mi-a fost foarte
comod, mai ales la inceput, deoarece
nu stiam de ce probleme ma pot lovi pe
parcursul medierii. Pe masura ce lucru-
rile avansau, tnsd, mi-am dat seama cd
nu ar trehui si respingem aceasta me-
toda”, marturiseste Doru Dumitrascu.

Dacd va puneti semne de intrebare
in privinta onorariului perceput de me-
diator, domnul Doru Dumitrascu ne-a
explicat ca si aceasta problema se poate
rezolva usor, prin virament bancar in
contul biroului de mediere.

Potrivit damediere.ro, in Canada deja
s-au pus bazele unui proiect pilot de
numit CyberTribunal care functioneazd
ca un laborator de cer-
cetare. Principalul siu
obiectiv este s gaseascd
modalitati de a crea pro-
grame software destinate
sistemului de justitie si a
procedurii acestuia. Folo-
sind astfel avantajele teh-
nologice ale momentului
se urmdreste crearea
unui sistem ]udlmar mai
eficient si mai accesibil, bazat pe speaﬁ
citatea fiecdrui sistem de justitie. Tn aces-
te condiii, de ce sd nu acceptdm ideea ci
medierea on-line poate fi un mijloc optim
de solutionare a conflictelor? "

Madalina Calcan

Redactor-sef

Mediator, arbitru S.TA.R.S.

Tel./fax: +40213201535

Mobil: +40722239261

E-mail: madalina.calecan@yahoo.com
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inar for mediators held back shortly.
Online mediation was a subject that
interested me, so I tried to find out
more information. While some sup-
ported the idea, even if they had not
practiced it, others rejected right from
the start, for various reasons”, said Mr.
Doru Dumitrascu.

Online mediation uses IT technol-
ogy to provide access to mediators, for
justice seekers and vice versa, despite
the geographical distance, disability or
other direct barriers. Online approach-
es are designed to also facilitate media-
tion where the dispute does not justify a
face-to -face meeting. Doru Dumitragcu
had the opportunity to resolve several
disputes using online mediation.

“Almost two months ago, I. M., resi-
dent of Olt County, phoned me after
viewing the panel of mediators, and
randomly chose a mediator. He ex-
plained that he wanted to divorce LA.
living in Timisoara, with their son, and
during discussions T found out that
the couple were separated in fact for
about 2 years. It was then the moment
[ remembered the conference held in
December by the Mediation Council on
<Mediation, a national benefit >. Dur-
ing this conference, the workshop held
by Mr. Mugur Mitroi, with the topic *
Online Dispute Resolution” allowed me
to learn more about online mediation.

T explained the party who called me
that my mediation office is located in
Buzau, but I also explained him that
mediation can take place online, via
Skype. He agreed, especially since he
did not want to meet face-to -face with
his wife and submitted electronically
signed and dated application to my of-
fice mediator, on the email address bu-

zaumediere@yahoo.com”,  explained
Doru Dumitragcu the first steps in me-
diating online.

Main arguments of those who fight
the idea of online mediation are those
according to which documents must
be signed and stamped in original,
- not scanned or copied.

And these things can be
| solved relatively easily.

“Following ~ discus-
sions with the party
who contacted me, I got
the data to establish
telephone connections
with his wife, whom [
have contacted. I ex-

8 plained that her hus-
band, I.M., wants to initiate mediation
proceedings over divorce and I asked if
she agreed for mediation to take place
on-line, on Skype.

She agreed, especially since she did
not want to meet her hushand in per-
son. I prepared and mailed with return
receipt invitation to mediation. Her ac-
ceptance arrived to the address of the
Dumitrascu Doru-Vasile office about
5 days before the mediation session.
By the same method, I received the
documents submitted by both parties
to the same mediation office address:

birth certificate (wife), minor’s birth
certificate, marriage certificate, copies
of ID. At the date and time agreed by
the parties, we entered the audio- video
conference on Skype and at the end of
mediation, there were prepared docu-
ments signed and stamped by the me-
diator at the Office. They were sent by
courier to be signed by the parties. In
about three days [ was returned docu-
ments signed by both parties. The two
parties have chosen lawyers whom they
mandated to represent them in court,
in the council meeting. The media-
tion agreement and mediation closing
minutes were submitted to the court
for acknowledgement and for parties’
lawyers to obtain a ruling” explained
Doru Vasile Dumitragcu how an online
mediation was completed successfully.

Online mediation is a practice quite
rare both in the West and in Romania,
butitis a preferred solution where par-
ties are remote one from the other and
they want to resolve the conflict quickly
and efficiently.

“Even if it encourages face-to-face
mediation, the office where I perform
my activity has the modern equipment
necessary for a qualitative on-line me-
diation process. In a dynamic society
where relationships are built on social
networks, in which people find a job
on employment websites, where busi-
nesses are done over the internet,
do not see why most modern solution
for conflict resolution, i.e. mediation ,
could not also be the trend of the mod-
ern society we live in. I admit that  was
not very comfortable, especially in the
beginning because I did not know what
problems I could encounter during
mediation. As things moved forward,
however, 1 realized that we should
not reject this method”, says Doru
Dumitrascu.

If you have questions about the fees
charged by the mediator, Mr. Doru
Dumitrascu explained that this problem
can be solved easily by bank transfer to
the account of the mediation office.

According to damediere.ro, in
Canada they already started a pilot
project called CyberTribunal which
works as a research laboratory. Its
main objective is to find ways to cre-
ate software programs for justice sys-
tem and its procedures. Using such
technological advantages of the mo-
ment, they aim at creating a judicial
system more efficient and accessible,
based on the specificity of each jus-
tice system. In these circumstances,
why should we not accept that online
mediation may be an optimal conflict

resolution method? n
Madalina Calcan
Chief-editor

Mediator, arbitrator S.TA.R.S.
Tel./fax: +40213201535

Mobile: +40722239261

E-mail: madalina.calcan@yahoo.com
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Olivian Bazavan - coordonator

PROFIL DE MEDIATOR -

tionale, rolul de mediator este

asumat si acordat unor actori
puternici, credibili si cat mai impar-
tiali. Medierea are rolul de a facilita
comunicarea intre partile care se afla
intr-un conflict. Intr-un studiu facut
de Jacob Bercovitch se arata cat de
diferita este medierea internationa-
la fata de cea clasica. In acest studiu
reiese ca medierea internationala are
un grad mic de succes. Cauzele au fost
gasite in momentul aplicarii medierii
- complexitatea si miza foarte mare.
Mediatorul si tehnicile folosite de
acesta contribuie si ele in cuantificar-
ea reusitei.

In anul 2002, Comitetul Nobel
pentru pace din Norvegia a acordat
distinctia lui Jimmy Carter “pentru
deceniile de eforturi neobosite in
gasirea solutiilor pasnice in conflict-
ele internationale, in dezvoltarea
democratiei si a drepturilor omului si
in promovarea dezvoltarii economice
sisociale.” Astfel, a fost premiat pent-
ru intreaga lui activitate, ca un etalon
pentru ceilalti.

CARTER - OMUL MEDIATOR
James Earl “Jimmy” Carter si-a con-
struit o imagine foarte buna de medi-
ator si s-a format ca o personalitate
publica desavarsita in demersurile de
dezvoltare ale societatii, in ansamblul
ei. Pe plan national, ca guvernator de
Georgia, a mediat conflicte rasiale. Acti-
vitatea mediatorului Carter a culminat
cu medierea conflictului dintre Egipt si
Israel in 1978, la Camp David, in cali-
tate de presedinte al Statelor Unite.
Dupa incercari precedente de
aplanare a conflictului, Carter a reusit
sa medieze pentru 13 zile discutiile
intre reprezentatii celor doua state. A
reusit sa faciliteze comunicarea intr-o
perioada indelungata, ceea ce expri-
ma calitatea foarte ridicata a sa ca
mediator, mai ales ca negocierile au
atins cote foarte aprinse si de o parte
si de-a alta a baricadei. Acordul sem-
nat a oferit cadrul necesar unui acord
final intre cele doua state. Implicatiile
acestui acord au avut si au efect in
intreaga regiune. Acesta este cel mai
bun exemplu despre capacitatea lui
Carter de a excela in mediere. Este de
adaugat ca l-a ajutat foarte mult in-
fluenta data de functia de presedinte,
data fiind implicarea Statelor Unite in

In dinamica relatiilor interna-

asigurarea unui climat de stabilitate
in relatiile internationale.

Cand aducem in discutie medierea
in contextul relatiilor internationale,
un rol foarte important este preventia
si monitorizarea, iar politicile promo-
vate de presedintele Carter au fost de
bun augur pe termen lung.

CENTRUL CARTER

Centrul Carter il are ca fondator si
ca patron de nume pe Jimmy Carter,
cel de-al 39-lea presedinte american.
Motto-ul folosit de el este urmatorul:
”Cel mai rau lucru pe care il poti face
este sa nu incerci.” Si a ramas in isto-
rie ca un presedinte care a incercat,
chiar daca nu a reusit in tot ceea ce
si-a propus.

Activitatea lui Carter in domeniu
a continuat si dupa ce a parasit Casa
Alba, in cadrul centrului care ii poar-
ta numele. Agenda acestei organiza-
tii este formata din teme de interes
national si international de politici
publice, ca o continuare a activitatii
lui Jimmy Carter. Scopul este solu-
tionarea conflictelor, promovarea
democratiei, protejarea drepturilor
omului si preventia bolilor. Totodata
o importanta mare este acordata dez-
voltarii economice, in special in peri-
oada provocarilor actuale.

Toate aceste deziderate alcatuiesc
0 imagine unitara pentru un profil de
mediator. Climatul de securitate si de
dezvoltare sociala faciliteaza cooper-
area si dialogul si sunt conditiile pre
si post-conflictuale. Printre acestea
mentionez politicile de dezarmare si
de control al armamentelor. Centrul
si-a desfasurat si isi continua actiu-
nile in tari si regiuni precum Etiopia,
Eritreea, Liberia, Sudan, Uganda,
Peninsula Coreeana, Nepal, Haiti,
Bosnia si Hertegovina, Orientul Mij-
lociu, America de Sud.

Monitorizarea si medierea con-
flictelor este una din activitatile
principale gestionate de organizatie.
Acestea ofera know-how-ul pentru
conflictele actuale, cat si pentru cele
viitoare. Parteneri precum Organiza-
tia Natiunilor Unite dau credit cen-
trului Carter si ofera suport pentru o
implicare activa. Implementarea acor-
durilor de pace si mentinere a pacii si
de prevenire a conflictului sunt pro-
grame prin care se are in vedere un
climat stabil, de dezvoltare. Tot cen-
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to mediation.

Olivian Bazavan - coordinator

A MEDIATOR’S PROFILE -
U.S. PRESIDENT JIMMY CARTER

relations, the role of mediator
is taken and given to powerful
actors, credible and as impartial as
possible. Mediation is designed to
facilitate communication between
parties who are in conflict. A study
by Jacob Bercovitch showed how
international mediation is so differ-
ent compared to the classical me-
diation. This study highlights that
international mediation has a small
degree of success. Causes were
found when applying mediation -
the complexity and high stakes. The
mediator and techniques used also
contribute in quantifying success.
In 2002, the Norwegian Nobel
Peace Prize Committee has award-
ed the distinction to Jimmy Carter
“for decades of untiring effort to
find peaceful solutions to interna-
tional conflicts, in development of
democracy and human rights and
in promoting economic and social
development”. He was thus awarded
for his entire work, as a henchmark
for others.

CARTER - THE MEDIATOR
MAN

James Earl “Jimmy” Carter built a
very good mediator image and was
formed as a perfect public person-
ality in efforts for development of
society as a whole. Nationally, as
Governor of Georgia, he mediated
racial conflicts. Carter’s activity as
mediator culminated in mediat-
ing the conflict between Egypt and
Israel in 1978, at Camp David, as
president of the United States.

After previous attempts to settle
the conflict, Carter was able to me-
diate talks between representatives
of the two countries for 13 days.
He managed to facilitate commu-
nication for a long time, which ex-
presses his very high quality as me-
diator, especially that negotiations
were very intense on both sides of
the barricade. The signed accord
provided the framework of a final
agreement between the two coun-
tries. The implications of this agree-
ment have had effect throughout
the region. This is the best example
of Carter’s ability to excel in me-
diation. Worth adding that he was
greatly helped by his influence as

In dynamics of international

president, given U.S. involvement
in ensuring a climate of stability in
international relations.

When we discuss mediation in
the context of international rela-
tions, an important role is preven-
tion and monitoring, and policies
promoted by President Carter was
auspicious on long term.

CARTER CENTER

The Carter Center has Jimmy Cart-
er as founder and patron, the 39th
U.S. president. The motto used by
him is: “The worst thing you can do
is not try”. And he remained in his-
tory as a president who did try, even
if he did not succeed in everything
he proposed.

Carter’s work in the field contin-
ued after he left the White House, in
the Center that bears his name. The
agenda of this organization is made
up of topics of national and inter-
national public policy as a continu-
ation of Jimmy Carte’s activity. The
aim is to resolve conflict, promote
democracy, protect human rights
and prevent disease. Also great
importance is given to economic
development, especially during the
current challenges.

All these goals form a unified
image for a mediator’s profile. Se-
curity and social development cli-
mate facilitating cooperation and
dialogue are pre and post-conflict
conditions. Among them I mention
policies of arms control and disar-
mament. The Center has developed
and continues actions in countries
and regions such as Ethiopia, Eri-
trea, Liberia, Sudan, Uganda, the
Korean Peninsula, Nepal, Haiti,
Bosnia and Herzegovina, Middle
East, South America.

Monitoring and mediating con-
flicts is one of the main activities
managed by the organization. They
offer the know-how for the current
conflicts and for the future ones.
Partners such as the United Nations
give credit to the Carter Center and
offer support for an active involve-
ment. Implementation of peace
agreements and peacekeeping and
conflict prevention are programs
that envisage a stable environment
for development. Carter Center also
offers the favorable chance for de-
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trul Carter ofera mediul propice dez-
voltarii mediatorilor internationali,
prin cursuri de formare continua la
cel mai inalt nivel.

Eforturile continue de rezolvare a
diferendelor ce afecteaza societatile
aflate in impas au fost preluate de
la persoana Carter la centrul Carter.
Jimmy Carter reprezinta tipologia per-
sonalitatii care isi concentreaza toate
eforturile in vederea atingerii unor
scopuri universale precum democra-
tizarea, respectarea drepturilor omu-
lui si aplicarea de politici in domeniul
sanatatii.

*Articolul este bazat pe informatiile
oferite de Conflict Research Consor-
tium, University of Colorado, site-ul
oficial al Centrului Carter, Nuclear Age
Peace Foundation, Middle East Issues
(About) cat si al Comitetului Nobel
pentru Pace din Norvegia. n

Olivian Bazivan

Mediator

Secretar General STARS

Str: Delea Veche nr: 35, sector 2 Bucuresti,
Tel./fax: 0724.098.188/+4021.320.1535
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MEDIEREA DELA INCEPUTURI
PANA IN PREZENT

acd nu ar exista conflicte nu
D ar exista nici medierea. Ele
co-existd din cele mai vechi
timpuri, au relationat, au evoluat si
au reusit ca peste timp sd dezvolte va-
lori, legdturi, idei. Atunci cand se cau-
td o referintd istorica pentu utilizarea
medierii se citeazd, de multe ori, din
Biblie. Este dificil de consemnat origi-
nea exactd a medierii iar un motiv ar
fi abordarea etnocentrica.
in scrierile filozofilor Platon si
Aristotel a fost pus accentul pe pro-
blemele de interes public si pe cel
de echilibrare a intereselor. Era ince-
putul unui proces de dezvoltare a re-
zolvirii conflictelor pe o cale pasnicd.
Practicile din Grecia si Roma Anticd
au adus un inteles adecvat termenu-
lui de mediere. Denumirile pentru
persoanele care se ocupau de acest
proces au fost schimbate de-a lungul
istoriei Imperiului Roman, incepand
cu medium, interpolator, conciliator,
interlocutor si in final mediator. In
acea perioada calea normala de re-
zolvare a conflictelor dintre state era
razboiul dar au existat si situatii cand
s-a recurs la metode pasnice de solu-
tionare a conflictelor dintre ei.

Grecia Anticd folosea, incd din
secolul al V-lea IH, arbitrajul regle-
mentat de clauze cuprinse in tratate
si medierea ca rezolvare a nefntele-
gerilor dintre cetati. Disputele dintre
comerciantii Greciei se rezolvau de
catre Sindic (conducatorul breslei in
care se ndstea disputa) prin mediere-.

Mai marii bisericilor din acea
vreme au luat in serios principiile
medierii ca forma de rezolvare a ne-
intelegerilor. Din timpul Renasterii,
biserica Romano-Catolicd a avut un
rol important in mediere. Multe alte
culte si religii au gasit in mediere o
cale spre un consens social, cu con-
vingeri morale.

Regdsim medierea si la populatiile
nomade din Orientul Mijlociu, din ba-
zinul Mediteranean, unde practicile
folosite in legaturile sociale erau di-
ferite de cele aplicate in Europa Occi-
dentald iar termenul a fost schimbat

cu negocierea si arbitrajul.

Chiar dacd tindem sd credem ca
medierea a aparut in Grecia sau Roma
anticd ne ingelam, primi care au folo-
sit aceastd metodd au fost chinezii.
Disputele dintre triburi, cetati, ne-
gustori, .... erau solutionate de anu-
miti “mediatori”desemnati de fiecare
parte sau pdrtile apelau la o a treia
parte neutra.

Tn secolul al XX-lea gisim medie-
rea acoratd in ideea de umanism si de
decdderea acestuia, privitd ca o ulti-
mé modalitate de rezolvare a diferen-
delor ce se sprijin pe latura pozitiva
a naturii umane. Epoca modernd i
renascentismul s-au remarcat printr-
0 preocupare accentuald pentru uma-
nism, continudnd preocupdrile din
Antichitate si Evul Mediu.

Tn Asia, metodele extrajudiciare
de solutionare a conflictelor au avut,
in mod traditional, un rol important
in societate. Confucius credea ca cel
mai bun mod de a rezolva o disputd
era prin persuasiune morald, si de co-
mun acord, decét prin constrangere.
Nu trebuie perturbatd armonia natu-
rald care exista in afacerile umane.
Tn zilele noastre, in China, folosirea
medierii din vremuri stravechi ii face
pe chinezi si stie cum sd raspundd si
cum sd prevind un conflict.

In multe tari din Africa, in cadrul
Comitetelor Populare de Conciliere,
medierea, era folositd pentru a rezol-
va disputele intre vecini, iar in zona
Pacificului de Sud, existau consilieri
si comitete care se ntdlneau regulat
pentru a mentine conditiile de dezba-
tere ordonatd intre cei care au ceva de
disputat.

In istoria Americii, institutia medi-
erii, este cunoscuta de peste o sutd de
ani. Colonistii americani au dezvoltat
o metodd de solutionare a litigiilor
incd din primii ani, dovada stau actele
semnate de George Washington (cla-
uze de arbitraj) si Abraham Lincoln,
care a folosit metoda arbitrajului pen-
tru a solutiona unele dispute aparute
intre fermieri.

Tn Argentina - judecitorii impreu-

velopment of international media-
tors through continuing education
courses at the highest level.
Permanent efforts to resolve dis-
putes affecting societies in a im-
passe were taken from the person
Carter to the Carter Center. Jimmy
Carter is the typology of a personal-
ity that focuses its efforts in order
to achieve universal goals such as
democratization, human rights and
implementation of health policy.
*This article is based on infor-
mation provided by the Conflict
Research Consortium, University of

Colorado, official website of Carter
Center, Nuclear Age Peace Founda-
tion, Middle East Issues (About) and
the Peace Nobel Prize Committee in
Norway. ]

Olivian Bazavan

Mediator

General Secretary STARS

35 Delea Veche street, district 2
Bucharest,

Tel-fux: 0724.098.188/
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MEDIATION, FROM ITS
BEGINNINGS UNTIL NOW

f there is no conflict, there would
Ibe no mediation. They co-exist

since ancient times, they have re-
lated, evolved over time and were able
to develop values, links, ideas. When
searching for a historical reference
for use of mediation, people often
quote the Bible. It is hard to say the
exact origin of mediation and reason
might be the ethnocentric approach.

The writings of philosophers Plato
and Aristotle focused on issues of
public interest and the balancing
of interests. It was the beginning of
a process of conflict resolution in a
peaceful way. Practices of ancient
Greece and Rome have brought a
proper sense of term mediation.
Names for people who dealt with this
process were changed throughout
history of Roman Empire, starting
from medium, interpolator, concilia-
tor, interlocutor and eventually me-
diator. At that time, the normal way of
resolving conflicts between states was
war, but there were also times when
peaceful means of resolving conflicts
between them were used.

The Ancient Greece used started
in the fifth century BC to use arbitra-
tion regulated by clauses contained in
treaties and mediation as resolution
of disagreements between citizens.
Disputes between Greek merchants
were solved by a Syndic (the leader
of the guild where the dispute would
arise) through mediation.

The great leaders of churches of
that time took seriously the principles
of mediation as a means of resolving
disagreements. Since the Renais-
sance, the Roman Catholic Church
played an important role in mediation.
Many other cults and religions found
in mediation the path toward a social
consensus, with moral convictions.

We also find mediation in nomadic
populations in the Middle East, in the
Mediterranean basin, where practices
used in social ties were different from
those applied in Western Europe, and
the term was changed into negotia-
tion and arbitration.

Even though we tend to believe that
mediation occurred in Greece or an-
cient Rome we are wrong, the first who
used this method were the Chinese.
Disputes hetween tribes, cities, mer-
chants...were solved by some “media-
tors” appointed by each party or the
parties called a third party neutral.

In the twentieth century we find
mediation anchored in the idea of hu-
manism and its decay regarded as the
last way to resolve the dispute that is
based on the positive side of human
nature. Modern Age and Renaissance
distinguished by a particular concern
for humanity, continuing preoccupa-
tions in Antiquity and the Middle Ages.

In Asia, extrajudicial methods of
resolving disputes have traditionally
had an important role in society. Con-
fucius believed that the best way to
resolve a dispute was through moral
persuasion and agreement rather
than by coercion. The natural harmo-
ny that exists in human affairs needs
not be perturbed. Nowadays, in Chi-
na, the use of mediation from ancient
times makes Chinese aware of how to
respond and how to prevent a conflict.

In many countries in Africa, the
People’s Committees of Concilia-
tion used mediation to resolve dis-
putes between neighbors, and in the
South Pacific, there were counselors
and committees that met regularly
to maintain conditions for regular
debate between those who disputed
something.

In American history, the institution
of mediation is known for over a hun-
dred years. American colonists devel-
oped a method of dispute resolution
in the first years, standing proof is
the documents signed by George
Washington (arbitration clauses) and
Abraham Lincoln, who used the meth-
od of arbitration to resolve certain
disputes arising between farmers.

In Argentina - judges along with
academics, lawyers and other special-
ists have thought a plan for imple-
mentation of alternative methods of
dispute resolution, particularly me-
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nd cu profesori universitari, avocati si
alli specialisti, au gandit un plan de
implementare a metodelor alternati-
ve de solutionare a litigiilor, n special
a medierii, tncd din anul 1991.

In Rusia, procesul de mediere, a
inceput sa se dezvolte din 2004-2005.
Schimbarile de la sfarsitul anilor *90
cereau reforme si in domeniul legal
deoarece mostenirea ldsatd, in siste-
mul legal, continud s fie afectatd de
stereotipurile modelate de-a lungul
perioadei Sovietice.

In Franta medierea incepe sé fie
reglementata legal din 1995, existand
doud variante de aplicare: varianta
trimisa de instanta de judecata si me-
dierea contractuald.

In Germania, medierea apare in
anii saptezeci si a fost pusd in apli-
care prin intermediul unor programe
finantate de stat in implementarea
metodelor democratice de gandire.

In Olanda termenul de mediere a
apdrut initial la fnceputul anilor 1990
si a devenit parte din limbajul legal.
Olanda nu are o lege specifica in do-
meniul medierii, desi de 15 ani este
institutionalizatd.

In Polonia prin regulamentul din
2009, Ministerul Justitiei infiinteaza
un organism neguvernamental de so-
lutionare a litigiilor si masurile pen-
tru conflicte si litigii.

Austria - prima tard in care profesia
de mediator a fost recunoscuta printr-
un act al Parlamentului in 2004 - inte-
resant fiind aici faptul cd intelegerea
la care ajung partile dupa mediere
este supusd controlului instantei sau
notarului, la fel ca in Legea 192/20006.

Finlanda nu are o lege separa-
td a medierii, Tnsd legislatia are
recunostere specificd a valorii medi-
erii in sectiunea 15 a Decretului pri-
vind aplicarea Codului Penal.

Suedia nu are un drept legal la me-
diere, este stabilit doar de un paragraf
in Codul suedez al procedurilor judi-
ciare, care prevede cd un judecitor
poate indruma partile la o procedurd

de mediere de specialitate, dar numai
in cazul in care ambii sunt de acord.
in Marea Britanie, ca urmare a re-
formei Woolf (1999), instanta este pri-
vitd ca un mecanism final de solutio-
nare a litigiilor, iar medierea a devenit
principala modalitate de a le rezolva.

La nivel de continent Europa se tin-
de actualmente spre o uniformizare si
armonizare a legislatiei din domeniul
medierii pentru majoritatea statelor
europene, pe masurd ce fiecare stat in
functie de specificul séu, capata tot mai
multd experientd in domeniul medierii.

Definitiile date medierii si actuali-
tatea subiectului ne arata ca utilizarea
acestui termen devine tot mai frecven-
td iar aplicarea acesteia da un plus de
valoare diverselor domenii in care era
si este folosita. Totodata devine impor-
tantd pregatirea profesionald a media-
torului datoritd extinderii domeniilor
pentru care este solicitat si rezolve
disputele. Aceste pregatiri si dezvol-
tari profesionale diferd de la tard la
tard, dupa anumite reguli.

Dupd parcurgerea acestor exemple
referitoare la mediere si aplicarea ei
in diverse parti ale lumii, constatdm
cd este tnsusitd ca o politicd de stat in
scopul imbundtatirii functiondrii jus-
titiei, fiind una din metodele alterna-
tive de rezolvare a disputelor, metoda
ce poate fi pusd in practica oriunde in
lume, indiferent de culturd, traditie
sau specific local.

Asa cum a fost perceputd de-a fun-
gul timpului evolutia medierii a adus
multe concepte si a fost adesea con-
testatd dar acest lucru nu i-a impiedi-
cat pe oameni s creadd in rezultatele
eisi sd o pastreze aldturi de alte tradi-
tii ale civilizatiei.

Perceptia oamenilor, aldturi de
acest mod de rezolvare a conflictului,
va fi in permanenta schimbare, se vor
dezvolta Tmpreuna si vor aduce noi
valente acestui curent. "

Aurora Cirlig
Mediator - C.M.R.N.V. Cluj

MEDIEREA - SOLUTIA
INTELIGENTA IN LITIGIILE
COMERCIALE

ediul de afaceri ar trebui sa
M fie in cautarea unor solutii in-

teligente pentru adaptareala
noile conditii economice, avand in ve-
dere ca ceea ce se poate obtine in urma
procedurii de mediere, este o solutie
de imediata aplicabilitate, durabila si
eficienta si ce este mai important este
faptul ca aceasta solutie este generata
de parti si nu este impusa de o terta
persoana, astfel incat rezultatul sa fie
de tip castig-castig. Este stiut faptul ca
in instanta de judecata doar una dintre
parti va fi castigatoare si mai mult de-
cat atat solutia pe care o va da instanta

de judecata poate fi chiar in defavoa-
rea celui care intenteaza procesul.

Ca si avantaje de luat in seama de
catre mediul de afaceri este timpul
foarte scurt in care se poate ajunge la
un acord, costuri mult mai reduse de-
cat cele pe care le-ar presupune un li-
tigiu solutionat de instanta de judeca-
ta, in continuare se pot pastra relatiile
de afaceri si bineanteles, nu in ultimul
rand confidentialitatea care se asiguta
pe toata durata sedintelor de mediere.
Problemele ce ar putea aduce atingere
renumelui firmei se rezolva in regim
confidential, iar in urma medierii pot

diation since 1991.

In Russia, the mediation process
began to develop as of 2004 - 2005.
Changes in the late 90’s demanded
reforms, as the legacy in the legal sys-
tem continued to be affected by stere-
otypes modeled along Soviet period.

In France mediation begins to be
legally regulated since 1995, with two
variants of application: version sent
by court and contract mediation.

In Germany, mediation appears in
the seventies and was implemented
through state-funded programs dedi-
cated to implementation of democrat-
ic methods of thinking.

In the Netherlands, the term medi-
ation originally appeared in the early
1990s and became part of the legal
language. The Neth-
erlands does not
have a specific law
in mediation field,
although it has been
institutionalized for
15 years.

In Poland, by the
Rules of 2009, the
Ministry of Justice
set up a non-govern-
mental body for dispute resolution.

Austria was the first country in
which mediation profession was recog-
nized by an Act of Parliament in 2004. It
is interesting here that the agreement
reached by the parties after mediation
is reviewed by the court or notary, as
happens in our Law 192/2006.

Finland does not have a separate
law on mediation, but the law has spe-
cific recognition of the value of media-
tion in section 15 of the Decree on the
application of the Criminal Code.

Sweden does not have a legal right
to mediation, there is only a para-
graph in the Swedish code of judicial
proceedings, which provides that
a judge may direct the parties to a
specialized mediation procedure, but
only if both agree.

In the UK, following the Woolf re-

form (1999), the court is seen as a fi-
nal mechanism for dispute resolution
and mediation has become the main
way to solve them.

In Europe, the tendency is uniform-
ity and harmonization of legislation
in the field of mediation for most Eu-
ropean states as each state according
to its specificity is gaining more expe-
rience in mediation.

Definitions of mediation and time-
liness of the subject show that the use
of this term is becoming more fre-
quent and its application gives added
value to the various areas in which it
was and is being used. In addition,
training of mediators becomes impor-
tant due to the expansion of areas for
which mediators are required to re-
solve disputes. These
trainings and  de-
velopment sessions
vary from country to
country, according to
certain rules.

After reading
these examples re-
| ferring to mediation
and its application in
various parts of the
world, we find that it is endorsed as
a state policy to improve the function-
ing of the judiciary as one of the alter-
native methods of dispute resolution,
a method that may be put in practice
anywhere in the world regardless of
culture, tradition or specificity.

As has been seen over time, the
evolution of mediation has brought
numerous concepts and was often
challenged, but this did not prevent
people believe in its results and keep
it with other traditions of civilization.

The perception of people with this
type of conflict resolution will be
continuously changing, will develop
together and will bring new meaning
to this current. ]

Aurora Cirlig
Mediator - C.M.R.N.V. Cluj

MEDIATION - THE INTELLIGENT
SOLUTION IN COMMERCIAL
LITIGATIONS

usinesses should be looking
B for smart solutions to adapt to

new economic conditions, con-
sidering that what can be achieved
from the mediation process is a so-
lution of immediate applicability, du-
rable and efficient and what is more
important this solution is generated
by the parties themselves and not im-
posed by a third party, thus the result
will be win-win. It is known that in
court only one of the parties will be a
winner and moreover the solution ru-
led by the court may even be against
the one who initiated the law suit.

As advantages to be taken into
consideration by business world is
the very short time to reach an agre-
ement, much lower costs than those
incurred by a dispute settled in co-
urt, business relationships can be
continued and not least confidentia-
lity, which is assured throughout the
mediation sessions. The issues that
could affect the company’s reputation
are resolved confidentially and medi-
ation can create a variety of solutions
to existing conflicts such as:

» Payment rescheduling
» Negotiation of the receivable
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aparea o multitudine de solutii la con-

flictele existente cum ar fi:

» Esalonarea platilor

» Negocierea cuantumului creantei

» Renegocierea contractelor

» Initierea unor noi afaceri - astfel
incat medierea sa nu reprezinte

o simpla alternativa la instanta

de judecata, ci un mijloc venit in

sprijinul pacii sociale, de educare
al nostru, al cetatenilor, in spiritul
tolerantei fata de semenii nostri.

Este foarte important ca medierea
sa devina in scurt timp, un instru-
ment de negociere si de aplanare al
conflictelor de orice natura, cunos-
cuta si la indemana oricui. De multe
ori se renunta la recuperarea unor
debite datorita procedurilor greoaie
si datorita faptului ca de fapt cei in-
teresati in recuperarea debitelor nu
au controlul total asupra actiunilor
de recuperare si intotdeauna exista
o terta persoana care vorbeste sau
decide in numele sau .De aceea trebu-
ie sa se stie ca exista si o alta cale de
rezolvare a unui conflict-"Medierea”-
unde numai tu impreuna cu partene-
rul tau decizi care este calea cea mai
buna pentru a ajunge la un rezultat
care sa fie si respectat, deoarece este
mult mai simplu sa respecti un acord
care nu ti-a fost impus.

Astfel medierea ajuta la stabilirea
si mentinerea unor relatii comerciale
bazate pe incredere si respect reci-
proc generand relatii de colaborare

LASPECTE JURIDICE

puternice. Noi afaceri pot lua nastere
in situatia in care prin mediere sunt
impartite responsabilitatile, sunt
stabilite principiile clare, scopurile si
obiectivele viitoare.

De retinut este si faptul ca partile pot
solution litigiul dintre ele integral sau
doar partial. Astfel in acordul de mediere
se pot mentiona doar aspectele cuprivire
la care s-au inteles. Celalalte aspect vor
putea fi solutionate in instant de judecata.

Acordul de mediere este prin na-
tura sa un contract, astfel ca partile
pot renunta la anumite drepturi sau
pretentii pe care le au, dar in acelasi
timp, pot stabilii prin acordul de me-
diere obligatii noi.

In concluzie, pornind de la certitu-
dinea ca medierea comerciala este un
real succes in SUA si ca majoritatea li-
tigiilor se solutioneaza inainte de a se
ajunge in sala de judecata, incercam
sa privim si noi cu optimism impactul
viitor al medierii in Romania.

Important este ca toti cei implicati
in procesul medierii si toti cei care
au tangenta cu aceasta procedura, sa
aiba deschiderea necesara sa sa incu-
rajeze justitiabilii spre aceasta moda-
litate de solutionare a conflictelor. m

Elena Liliana Aldea

Mediator, Formator EMMM
Romania

Expert contabil/ consultant fiscal
Tel.: 0742.222.303

E-mail: lili.aldea@yahoo.com
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Lucian Marian Enache - coordonator

FAMILIA SI CASATORIA IN NOUL
COD CIVIL AL ROMANIEI (VII)

EFECTELE DIVORTULUI
(CONTINUARE)

Asa cum am promis in numarul an-
terior al revistei, voi aborda incepand
cu acest numdr, pe larg, problematica
efectelor divorfului cu privire la rapor-
turile dintre parinti si copiii lor minori.

COPIIIL, INTERESUL SUPERI-
OR AL COPILULUI

Potrivit articolului 260 Cod Civil, copiii
din afara casatoriei sunt egali in fata le-
gii cu cei din casatorie, precum si cu cei
adoptati.

Périntii sunt cei care au, in primul
rand, indatorirea de crestere si educare
a copiilor lor minori.

Copilul nu poate fi separat de parintii

A

sai fard 1ncuv11ntar ea acestora, cu excep-

tia cazurilor previzute de lege. Copilul
care u locuieste la parintii sai sau, dupd
caz, la unul dintre ei are dreptul de a
avea legaturi personale cu acestia. Exer-
citful acestui drept nu poate fi limitat de-
catin conditiile previzute de lege, pentru
motive temeinice, ludnd in considerare
interesul superior al copilului.

Conform articolului 263 Cod Civil,
orice masura privitoare la copil, indife-
rent de autorul ei, trebuie si fie luatd cu
respectarea interesului superior al co-
pilului. Pentru rezolvarea cererilor care
se referé la copii, autoritatile competen-
te sunt datoare si dea toate indrumarile
necesare pentru ca partile sd recurg la
metodele de solutionare a conflictelor pe
cale amiabila.

Procedurile referitoare la relatiile intre

amount

Renegotiation of contracts
Initiating new business - as medi-
ation is not a simple alternative to
court, but a means of supporting
social peace, for our education, the
citizens, in the spirit of tolerance
towards our fellows.

It is very important for mediation
to become soon a
tool for negotiating
and settling dispu-
tes of any nature,
known and available
to anyone. Often pe-
ople give up recovery
of debts due to cum-
bersome procedures
and because actu-
ally those interested
in debt recovery have no full control
over recovery actions and there is
always a third person who speaks or
decides on their behalf.

That is why we need to know there
is another way to solve a conflict, “Me-
diation” - where only you with your
partner decide which is the best way
to reach a result to be respected, as
it is much easier to respect an agree-
ment that was not imposed. Thus, me-
diation helps establish and maintain
business relationships based on trust
and mutual respect generating strong
collaborative relationships. New busi-
nesses may arise in mediation if res-
ponsibilities are shared, clear princi-

i SECTION
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ples, goals and future objectives are
set out.

Worth mentioning that the parties
can resolve the dispute in whole or in
part. Thus, the mediation agreement
can only mention aspects that were
agreed upon. The other issues will be
resolved in court. The mediation agre-
ement is by its nature a contract, the-

. refore the parties can
give up certain rights
or claims they have,
but at the same time,
they may establish
new obligations in
the mediation agre-
ement.

In conclusion, ba-
sed on the certainty
that commercial me-
diation is a success in the U.S. and
that most disputes are settled hefore
they reach the courtroom, we try as
well to look with optimism at the fu-
ture impact of mediation in Romania.
It is important that everyone involved
in the mediation process and all those
connected with this procedure have
the necessary openness to encourage
justice seekers towards this way of
solving conflicts. ]

Elena Liliana Aldea

Mediator, Trainer FMMM Romania
Accountant/ tax consultant

Tel.: 0742.222.303

E-mail: lili.aldea@yahoo.com
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Lucian Marian Enache - coordinator

FAMILY AND MARRIAGE IN NEW
CIVIL CODE OF ROMANIA (VII)

EFFECTS OF DIVORCE
(CONTINUED)

As I promised in the last issue of
the magazine, I will start approach-
ing the effects of divorce on relations
between parents and their minor chil-
dren.

CHILDREN, BEST INTERESTS
OF A CHILD

According to article 260 of the Civil
Code, children outside a marriage
are equal before the law with those
resulting from a marriage, as well as
adopted children.

Parents are the ones who, first,
have the duty to raise and educate
their minor children.

A child cannot be separated from

its parents without their consent,
unless required by law. The child
who does not live with its parents or,
where applicable, with one of them
has the right to have personal rela-
tions with them. The exercise of this
right may be limited only as provided
by law, for good reasons, taking into
account the best interests of the child.
According to Article 263 of the Civil
Code, any measure relating to the
child, regardless of its author must
be taken to meet the best interests of
the child. To resolve claims referring
to children, the competent authori-
ties are obliged to give all necessary
directions for the parties to use meth-
ods of resolving conflicts amicably.
Procedures concerning the rela-
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périnti si copii trebuie s garanteze ci do-

rintele si interesele parintilor referitoare

la copii pot fi aduse la cunostinta autoritd-
tilor si cd acestea tin cont de ele in hotdré-
rile pe care le fau.

Procedurile privitoare la copii trebuie
si se desfagoare fntr-un timp rezonabil,
astfel incatinteresul superior al copilului
si relatiile de familie sa nu fie afectate.

in sensul prevederilor legale pmvmd
protectia copilului, prin copil se intelege
persoana care nu a implinit varsta de 18
ani si nici nu a dobandit capacitatea de-
plind de exercitiu, potrivit legi.

In procedunle administrative sau
judiciare care 1l privesc, ascultarea copi-
lului care a implinit varsta de 10 ani este
obligatorie.(art.264) Cu toate acestea,
poate fi ascultat si copilul care nu a im-
plinit varsta de 10 ani, dacd autoritatea
competentd considerd c acest lucru este
necesar pentru solutionarea cauzei.

Dreptul de a fi ascultat presupune
posibilitatea copilului de a cere si a pri-
mi orice informatie, potrivit cu varsta sa,
de a-si exprima opinia si de a fi informat
asupra consecintelor pe care le poate
avea aceasta, dacd este respectatd, pre-
cum si asupra consecintelor oricdrei de-
cizii care il priveste.

Orice copil poate cere si fie ascultat.
Respingerea cererii de cdtre autoritatea
competentd trebuie motivata.

Opiniile copilului ascultat vor fi luate
in considerare in raport cu varsta si cu
gradul siu de maturitate.

Institutia Interesului superior al
copilului isi are sediul materiei in Le-
gea 272/2004 privind protectia si pro-
movarea drepturilor copilului, lege ce a
fost modificatd si completatd de Legea
257/2013 care instituie urmatoarele
principii fundamentale:

(1) Interesul superior al copilului se
circumscrie dreptului copilului la o dezvol-
tare fizicd si morala normald,la echilibru
socioafectivsi la viata de familie.

(2) Principiul interesului superior al
copilului este impus inclusiv in legaturd
cu drepturile si obligatiile ce revin parin-
tilor copilului, altor reprezentanti legali
ai sdi, precum Si oricdror persoane cd-
rora acesta le-a fost plasat in mod legal.

(3) Principiul interesului superior al
copilului va prevala in toate demersurile
si deciziile care privesc copiii, intreprinse
de autoritatile publice si de organismele
private autorizate, precum si in cauzele
solutionate de instantele judecétoresti.

(4) Persoancle prevazute la alin. (3)
sunt obligate s implice familia in toate
deciziile, actiunile si médsurile privitoare
la copil si s sprijine ingrijirea, creste-
rea si formarea, dezvoltarea si educarea
acestuia in cadrul familiei.

(5) In determinarea interesului supe-
rior al copilului se au n vedere cel putin
urmétoarele:

a. nevoile de dezvoltare fizica, psiholo-
gica, de educatie si sandtate, de secu-
ritate si stabilitate si apartenentd la
o familie;

b. opinia copilului, in functie de virsta
si gradul de maturitate;

¢. istoricul copilului, avind in vedere,

in mod special, situatiile de abuz,
neglijare, exploatare sau orice altd
forma de violentd asupra copilului,
precum si potentialele situatii de risc
care pot interveni in viitor;

d. capacitatea parintilor sau a persoa-
nelor care urmeaza s se ocupe de
cresterea si ngrijirea copilului de
a raspunde nevoilor concrete ale
acestuia;

e. mentinerea relatiilor personale cu
persoanele fatd de care copilul a dez-
voltat relatii de atasament.

Actul normativ defineste in Sectiunea

1 drepturile si libertatile civile ale copilu-

lui pe care le prezint mai jos:

DREPTURILE SI LIBERTATILE
CIVILE ALE COPILULUI

ART.8 (1) Copilul are dreptul Ia stabi-
lirea si péstrarea identitatii sale.

(2) Copilul este inregistrat imediat
dupé nastere si are de la aceastd datd
dreptul la un nume, dreptul de a dobén-
di o cetétenie si, dacd este posibil, de a-si
cunoagte parini si de a fi ngrijit, crescut
si educat de acestia.

(3) Parintii aleg numele si prenumele
copilului, in conditile legii.

(4) Copilul are dreptul de a-si pastra
cetdtenia, numele si relatiile de familie,
in conditiile prevazute de lege, fard nici
0 ingerintd.

(5) Daca se constatd ca un copil este
lipsit, in mod ilegal, de elementele con-
stitutive ale identitdtii sale sau de unele
dintre acestea, institutiile si autoritatile
publice sunt obligate s ia de urgentd
toate masurile necesare in vederea resta-
bilirii identitatii copilului.

ART.14 (1) Copilul are dreptul dea
mentine relatii personale si contacte
directe cu parmtn rudele, precum si
cu alte persoane fata de care copilul a
dezvoltat legéturi de atasament.

(2) Copilul are dreptul de a-si cu-
noaste rudele si de a intretine relatii
personale cu acestea, precum sicu alte
persoane alaturi de care copilul s-a bucu-
rat de viata de familie, in mésura in care
acest lucru nu contravine interesului sau
SUperior.

(3) Parintii sau un alt reprezentant le-
gal al copilului nu pot impiedica relaiile
personale ale acestuia cu bunicii, fratii
si surorile ori cu alte persoane alturi de
care copilul s-a bucurat de viata de familie,
dect In cazurile in care instanta decide
in acest sens, apreciind cd exista motive
temeinice de naturd a primejdui dezvolta-
rea fizicd, psihica, intelectuald sau morald
acopilului.

(4)1n caz de neintelegere intre parinti
cu privire la modalititile de exercitare a
dreptului de a avea legdturi personale cu
copﬂul, instanta va stabili un program
in functie de varsta copilului, de nevoile
de Ingrijire si educare ale acestuia, de
intensitatea legaturii afective dintre copil
si parintele la care nu locuieste, de com-
portamentul acestuia din urma, precum
si de alte aspecte relevante in fiecare caz
in parte.

(5) Criteriile prevézute la alin. (4) vor fi
avute n vedere sila stabilirea programu-

tions between parents and children
should ensure that the wishes and in-
terests of parents on children can be
brought to the attention of authorities
and that they take account of them in
decisions made.
Procedures concerning children
should be conducted in a reasonable
time so that the best interests of the
child and family relationships are not
affected.
For the purposes of the law on child
protection, child means a person who
has not turned the age of 18 and has
not acquired full legal capacity under
the law.
In administrative or judicial pro-
ceedings affecting them, the hearing
of a child who has turned 10 is man-
datory (art. 264). However, the child
who has not turned 10 can also be
heard if the competent authority con-
siders it necessary to resolve the case.
The right to be heard requires the
child’s opportunity to request and
receive any information, according to
age, to express views and be informed
of the consequences it can have, if ob-
served, and the consequences of any
decision concerning the child.
Any child may ask to be heard. Re-
fusal by the competent authority shall
be substantiated.
Child’s opinions will be taken into
account in relation to the age and ma-
turity of the child.
Best interests of the child institu-
tion has its matter registered in Law
272/2004 on the protection and pro-
motion of children’s rights, a law that
was amended by Law 257/2013 which
establishes the following fundamen-
tal principles:
(1) The best interests of the child
fall within the child’s right to a nor-
mal physical and moral development,
socio-emotional balance and family
life.
(2) The best interests of the child is
required including in relation to the
rights and obligations of the child’s
parents, its legal representatives
and any person to whom it has heen
placed legally.
(3) Best interests of the child shall
prevail in all actions and decisions
concerning children, whether under-
taken by public authorities and pri-
vate bodies, as well as cases decided
by the courts.
(4) The persons referred to in para.
(3) are required to involve the family
in all decisions, actions and measures
related to child care and to support
the growth and training, development
and education of the child in the fam-
ily.
(5) In determining the best inter-
ests of the child, there are taken into
consideration at least the following:
a. the physical, psychological, edu-
cational, health, security and
stability needs and belonging to
a family

b. the child’s opinion, based on age

and maturity;

¢. history of the child, having regard
in particular situations of abuse,
neglect, exploitation or other form
of violence against children and
the potential risk that may arise in
the future;

d. the ability of parents or people
who are to handle the growth and
care of the child to respond to the
concrete needs;

e. maintaining personal relation-
ships with persons to whom the
child has developed attachment
relationships.

The document defines in Section

1 civil rights and liberties of a child,

below presented:

CIVIL RIGHTS AND FREE-
DOMS OF A CHILD

Article 8 (1) The child has the
right to establish and maintain its
identity.

(2) The child is registered immedi-
ately after birth and as of this date it
has the right to a name, the right to
acquire a nationality and, if possible,
to know its parents and be cared for,
raised and educated by them.

(3) Parents choose the name and
surname of the child, according to
the law.

(4) The child has the right to retain
nationality, name and family rela-
tions, as provided by law, without any
interference.

(5) If determined that a child is
deprived, unlawfully, the constitu-
ent elements of its identity or some
of these, public institutions and au-
thorities are obliged to take immedi-
ate measures necessary to restore the
child’s identity.

Art.14 (1) The child has the right
to maintain personal relations and
direct contact with parents, rela-
tives and other persons to whom
the child has developed ties of at-
tachment.

(2) The child has the right to know
its relatives and maintain personal
relationships with them and with oth-
ers with whom the child has enjoyed
family life, to the extent that it is not
contrary to the child’s best interests

(3) Parents or a legal guardian of
the child cannot prevent its personal
relationships with grandparents, sib-
lings or other persons with whom the
child has enjoyed family life, exceptm
cases where the court demdes claim-
ing there are grounded reasons to
endanger the physical, mental, intel-
lectual or moral development of the
child.

(4) In case of disagreement be-
tween parents on how to exercise the
right to have personal contact with
the child, the court will set a sched-
ule based on age, education and care
needs, emotional intensity of the link
between child and the parent that
does not live with it, the latter behav-
ior as well as other relevant issues in
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Iui de relatii personale si cu celelalte per-
soane aldturi de care copilul s-a bucurat
deviaa de familie.

(1) In sensul prezentei legl, relatiile
personale se pot realiza prin:

. ntalniri ale copilului cu parintele ori

cu o altd persoand care are, potrivit
prezentei legi, dreptul la relatii per-
sonale cu copilul;

b. vizitarea copilului la domiciliul aces-
tuia;

¢ gdzduirea copilului, pe perioadd de-
terminatd, de cdtre pdrintele sau de
citre altd persoand la care copilul nu
locuieste in mod obisnuit;

d. corespondentd ori alta forma de co-
municare cu copilul;

e. transmiterea de informaii copilului
cu privire la parintele ori la alte per-
soane care au, potrivit prezentei legi,
dreptul de a mentine relatii persona-
le cu copilul;

f. transmiterea de citre persoana la
care locuieste copilul a unor infor-
matfi referitoare la copil, inclusiv
fotografii recente, evaludri medicale
sau scolare, citre parintele sau citre
alte persoane care au dreptul de a
mentine relaii personale cu copilul;

g. ntalniri ale copilului cu parintele
ori cu o altd persoand fatd de care
copilul a dezvoltat legdturi de atasa-
ment intr-un loc neutru in raport cu
copilul, cu sau fird supravegherea
modului In care relatiile personale
sunt Intretinute, n functie de intere-
sul superior al copilului.

(3) Parintele la care copilul locuies-
te are obligatia de a sprijini mentine-
rea relat]]lor personale ale copilului
cu celalalt parinte, previzute la alin. (1).

(4) Pentru restabilirea si mentinerea
relatiilor personale ale copilului, servi-
ciul public de asistentd sociald si,dupa
caz, directiile generale de asistentd soci-
ald si protectia copilului de la nivelul fie-
cdrui sector al municipiului Bucuresti au
obligatia de a oferi consiliere, acordatd
de specialisti atat copilului, cat si parinti-
lor s, la solicitarea acestora.

(5) In cazul in care parintele la care
copilul locuieste impiedicd sau afecteazi
in mod negativ legdturile personale ale
copilului cu celdlalt parinte, prin neres-
pectarea programului stabilit de instan-
td sau convenit de parinti, parintele la
care nu locuieste In mod statornic poate
cere serviciului public de asistent socia-
1 sau, dupd caz, persoanelor cu atributii
de asistentd sociald In circumscriptia
ciruia se afld locuinta copilului sa mo-
nitorizeze relatiile personale cu copilul
pentru o durata de pana la 6 luni.

(6) Monitorizarea permite reprezen-
tantilor serviciului public de asistenta
sociald sau, dupd caz, persoanelor cu
atributii de asistentd sociald sa asiste
la preluarea copilului de catre parintele
la care nu locuieste in mod statornic, la
inapoierea acestuia, sa realizeze intervi-
evarea parintilor, a copilului si a persoa-
nelor cu care copilul locuieste, precum i
a altor persoane, in vederea Intocmirii
raportului de monitorizare.

(7) La finalul perioadei de monitoriza-

re, reprezentantul serviciului public de

asistentd sociald sau, dupd caz, persoa-

na cu atributii de asistentd sociala care

a intocmit raportul prevazut la alin. (6)

poate propune prelungirea perioadei de

monitorizare cu cel mult 6 luni, poate re-
comanda consilierea psihologicd a unuia

dintre périni sau a ambilor, precum si o

serie de masuri pentru imbunatirea re-

latiei personale dintre copil si parintele
la care nu locuieste.

(8) Raportul de monitorizare previzut
la alin. (6) se lnméneazA fieciruia dintre
périnti si poate fi folosit ca probd in in-
stan(d.

Art.16 (1) Copilul care a fost sepa-
rat de ambii parinti sau de unul din-
tre acestia printr-o méasura dispusi in
conditiile legii are dreptul deamenti-
ne mlatu personale si contacte directe
cu ambii parinti, cu exceptia situatiei
in care acest lucru contravine intere-
sului superior al copilului.

(2) Instanta judecatoreascd, luand
in considerare, cu prioritate, interesul
superior al copilului, poate limita exer-
citarea acestui drept, dacd existd motive
temeinice de naturd a periclita dezvol-
tarea fizicd, mentald, spirituald, morala
sau sociala a copilului.

(1) Tn vederea asigurérii
mentinerii relatiilor perso-
nale ale copilului cu parintji
sdi sau cu alte persoane
aldturi de care s-a bucurat
de viata de familie, precum
si pentru asigurarea apo-
ferii copilului la locuinta
sa la terminarea perioadei
de vizitd, instanta poate
dispune, la cererea parin-
telui interesat sau a altei
persoane Indreptétite, una
sau mai multe masuri cu
caracter asiguratoriu sau a
unor garantii. :

(2) Masurile prevazute la |
alin. (1) pot include:
a. amendd pe ziua de in- |

tarziere impusé persoa-
nei care refuzd punerea
in aplicare sau respec-
tarea programului de
mentinere a relatiilor
personale ale copi-
Tului;

b. depunerea unei ga-
rantii reale sau per- |
sonale de cétre pd-
rintele sau persoana
de la care urmeaza si fie
preluat copilul, in vede-
rea mentinerii relatiilor
personale sau, dupd
caz, la incetarea pro-
gramului de vizitare;

¢. depunerea pasaportu-
lui sau a unui alt act de
identitate la o institutie
desemnatd de instantd
si, atunci cAnd este ne-
cesar, a unui document

each case.

(5) The criteria set out in para. (4)
shall be taken into account in estab-
lishing personal relations program
with other persons with whom the
child has enjoyed family life.

(1) For the purposes of this Law,
personal relationships can be
achieved by:

a. the child’s meetings with the
parent or other person who, ac-
cording to this law, has the right
to personal relationship with the
child;

b. visiting the child at home;

¢. hosting the child, for a settled pe-
riod by the parent or other person
with whom the child is not habitu-
ally resident;

d. correspondence or other form of
communication with the child;

e. providing information to the child
about the parent or other person
who, under this law, has the right
to maintain personal relations
with the child;

f. submission by the person where
the child lives of information
regarding the child, including

recent  photographs,

medical or school eval-
uations to the parent
or other persons hav-
ing the right to main-
tain personal relations
with the child;

g. the  child’s
meeting with the par-
ent or other persons
to whom the child has
developed links of at-
tachment in a neutral
location in relation to
the child, with or with-
out the supervision of
how personal relation-
ships are maintained
according to the best
interests of the child.

(3) The parent with
whom the child resides
has an obligation to
support the child to
maintain personal re-
lationships with the
other parent, as pro-
vided in par. (1)

(4) To restore and
maintain  personal
relationships of the
child, the public care
service, and where ap-
propriate, the general
directions of social
care and child protec-
tion in each district
of Bucharest are re-
quired to provide spe-
cialist counseling both
to the child and its par-
ents at their request.

(5) If the parent with

din care si rezulte ca
persoana care solicitd
relatii personale a noti-

whom the child resides
prevents or adversely
affects the child’s per-

sonal connections with the other par-
ent, by failing to meet the program es-
tablished by the court or agreed upon
by the parents, the parent where
the child does not normally live may
ask the public care service or, where
appropriate, those responsible for
social care in the district where the
child’s home is, to monitor personal
relations with the child for a period of
up to six months.

(6) Monitoring allows public so-
cial service representatives or, where
appropriate, people with social care
duties to assist in taking the child by
the parent where the child does not
normally live with, and in its return
to interview the parents, children and
persons with whom the child lives,
and other people, to draft a monitor-
ing report.

(7) At the end of the monitoring
period, the public social care service
representative or, where applicable,
the person responsible for social as-
sistance who drafted the report re-
ferred to in para. (6) may propose to
extend the monitoring period up to 6
months, may recommend psychologi-
cal counseling of one or both parents,
and a series of measures to improve
the personal relationship between
the child and the parent with whom
the child does not live.

(8) the monitoring report provided
in par. (6) is given to each of the par-
ents and may be used as evidence in
court

Art.16 (1) The child that has
been separated from both parents
or one of them with a measure or-
dered by law has the right to main-
tain personal relations and direct
contact with both parents unless it
is contrary to the best interests of
the child.

(2) The court, taking into account
with priority the best interests of the
child, may limit the exercise of this
right, if there are grounded reasons
to endanger the physical, mental,
spiritual, moral or social develop-
ment of the child.

(1) In order to ensure maintenance
of personal relations between the
child and its parents or with other
people with whom it enjoyed family
life and to ensure the return of the
child at home at the end of the visit,
the court may decide, at the request
of interested parent or other person
entitled, one or more ensuring meas-
ures or guarantees.

(2) The measures referred to in
para. (1) may include:

a. fine per day of delay on the per-
son refusing the application or
compliance with the program to
maintain personal relations of the
child;

b. submission of real or personal
guarantees by the parent or the
person from where the child is to
be taken in order to maintain per-
sonal relations and, where appro-

3D11)vid NOLLVIGIW Y04 S1)3dSY Tv9H31/ 14313 VIILIVEd NYLNId 3d1a14nf 31)3dSV



ASPECTE JURIDICE PENTRU PRACTICA MEDIERII / LEGAL ASPECTS FOR MEDIATION PRACTICE

30

MEDIEREA, TEHNICA $I ARTA

» FEBRUARIE 2014

ficat depunerea acestora, pe durata
vizitei, autoritatii consulare compe-
tente.

(1) In cazul in care périntii nu se fn-
teleg cu privire la locuinta copilului, in-
stanta de tuteld va stabili

locuinta acestuia la unul dintre ei, po-
trivit art. 496 alin. (3) din Codul civil. La
evaluarea interesului copilului instanta
poate avea In vedere, in afara elemente-
lor previzute la art. 2 alin. (5), si aspecte
precum:

a. disponibilitatea fiecdrui périnte de
al implica pe celalalt périnte 1n de-
ciziile legate de copil si de a respecta
drepturile parintesti ale acestuia din
urma;

b. disponibilitatea fiecaruia dintre pa-
rinti de a permite celuilalt mentine-
rea relaiilor personale;

c. situatia locativa din ultimii 3 ani a
fiecdrui périnte;

d. istoricul cu privire la violenta parintj-
lor asupra copilului sau asupra altor
persoane;

e. distanta dintre locuinta fiecirui pd-
rinte si institutia care oferd educatie
copilului.

(2) Prevederile alin. (1) se aplica in
mod corespunzitor si pentru cazurile
in care locuinta minorului se stabileste
la terte persoane sau la un serviciu de
protectie speciald.

Art.22 (1) Copilul are dreptul la pro-
tejarea imaginii sale publice si a vietii
sale intime, private si familiale.

(2) Este interzisd orice actiune de na-
turd sd afecteze imaginea publicd a copi-
lului sau dreptul acestuia la viatd intimd,
privatd si familiald.

(3) Participarea copilului in varstd de
pénd la 14 ani la dezbateri publice in ca-
drul unor programe audiovizuale se poa-
te face numai cu consim{amantul seris al
acestuia si al périntilor sau, dupd caz, al
altui reprezentant legal.

(4) Copiii nu pot fi folositi sau expusi
de catre parini, reprezentanti legali, alte
persoane responsabile de cresterea si in-
grijirea lor, organisme private acreditate
ca furnizori de servicii sociale, institutii
publice sau private In scopul de a obtine
avantaje personale/institutionale sau de
ainfluenta deciziile autoritatilor publice.

(5) Consiliul National al Audiovizua-
lului monitorizeazd modul de derulare a
programelor audiovizuale, astfel incat s
se asigure protectia si garantarea drep-
tului copilului prevazut la alin. (1).

Art.23 (1) Copilul are dreptul la li-
bertate de exprimare.

~CO

T

~Te

(2) Libertatea copilului de a ciuta, de
a primi si de a difuza informati de orice
naturd, care vizeazi promovarea bunas-
tarii sale sociale, spirituale si morale,
sdndtatea sa fizicd si mentald, sub orice
forma i prin orice mijloace la alegerea
sa, este inviolabila.

(3) Parintii sau, dupd caz, alti repre-
zentanti legali ai copilului, persoanele
care au in plasament copii, precum si
persoanele care, prin natura functiei,
promoveazd i asigurd respectarea
drepturilor copiilor au obligatia de a le
asigura informatii, explicatii si sfaturi, in
functie de varsta si de gradul de intelege-
re al acestora, precum si de a le permite
si-si exprime punctul de vedere, ideile si
opiniile.

(4) Parintii nu pot limita dreptul copi-
Jului minor la libertatea de exprimare de-
cAt in cazurile previzute expres de lege.

Art,24 (1) Copilul capabil de discer-
naméant are dreptul de a-si exprima
liber opinia asupra oricérei probleme
care il priveste.

(2) In orice procedurd judiciard sau
administrativa care il priveste copilul are
dreptul de a fi ascultat. Este obligatorie
ascultarea copilului care a Tmplinit var-
sta de 10 ani. Cu toate acestea, poate
fi ascultat si copilul care nu a impli-
nit varsta de 10 ani, daci autoritatea
competenti apreciazi ci audierea Iui
este necesard pentru solutionarea ca-
uzei.

(3) Dreptul de a fi ascultat conferd
copilului posibilitatea de a cere si de a
primi orice informatie pertinents, de a fi
consultat, de a-si exprima opinia si de a
fi informat asupra consecinelor pe care
le poate avea opinia sa, daci este res-
pectatd, precum si asupra consecinelor
oricarei decizii care 1l priveste.

(4) In toate cazurile prevézute la alin.
(2), opiniile copilului ascultat vor fi luate
in considerare i li se va acorda impor-
tanta cuvenitd, in raport cu varsta si cu
gradul de maturitate a copilului.

(5) Orice copil poate cere sé fie ascul-
tat conform disporitiilor alin. (2) si (3).
In caz de refuz, autoritatea competenta
se va pronunta prinr-o decizie motivatd.

(6) Dispozitiile legale speciale privind
consim{mantul sau prezenta copilului
in procedurile care il privesc, precum si
prevederile referitoare la desemnarea
unui curator, In caz de conflict de intere-
se, sunt si raman aplicabile.

Art. 25 (1) Copilul are dreptul la
libertate de gandire, de constiinta si
de religie.

a

priate, the end of visiting hours
c. submission of passport or other

identification document to an in-
stitution designated by the court
and, when necessary, a document
showing that the person request-
ing personal relationship has no-
tified their submission during the
visit, to the competent consular
authority.

(1) If the parents cannot agree on
the child’s home, the guardianship
court will establish residence at one
of them, according to art . 496 para.
(3) of the Civil Code. In assessing the
child’s interest, the court may take
into account, besides the elements
referred to in art. 2 para. (5) other is-
sues such as:

a. availability of each parent to in-
volve the other parent in decisions
related to the child and to respect
parental rights of the latter;

b. availability of each parent to allow
the other to maintain personal re-
lationships;

c. housing in the past three years of
each parent;

d. history of parental violence
against children or other persons;

e. the distance between the home of
each parent and institution offer-
ing child education.

(2) Provisions of paragraph (1)
shall apply accordingly for the cases
where the minor dwelling is settled to
third parties or a special care service.

Art.22 (1) The child has the right
to protect its public image and pri-
vate and family life.

(2) Any action affecting the public
image of the child or its right to pri-
vate life and family is forbidden.

(3) Participation of children aged
up to 14 years in public debates in
radio and TV programs can be done
only with the written consent and the
parents or, where applicable, of the
legal representative.

(4) Children cannot be used or ex-
posed by parents, legal representa-
tives and other persons responsible
for raising and caring for them, pri-
vate bodies accredited as providers
of social services, public or private
institutions for the purpose of per-
sonal / institutional gain or influence
decisions of public authorities.

(5) The National Audiovisual Coun-
cil monitors the progress of audio-
visual programs, so as to protect and

guarantee the right of children pro-
vided in par. (1).

Art.23 (1) The child has the right
to freedom of expression.

(2) The child’s freedom to seek,
receive and spread information of all
kinds, which focus on promoting its
social, spiritual and moral welfare,
physical and mental health to any
form and by any means is inviolable.

(3) Parents or, as appropriate, oth-
er legal representatives of the child,
persons who have fostered children
and those who by nature of their posi-
tion, promote and ensure respect for
children’s rights, have the obligation
to provide information, explanations
and advice depending on the age and
level of understanding of children
and allow them to express their views,
ideas and opinions.

(4) The parents can only limit the
right to freedom of expression of the
minor child in the cases expressly
provided by law

Article 24 (1) The child capable of
thinking has the right to freely ex-
press its opinion on any issue that
concerns it.

(2) In any judicial or administra-
tive proceeding that concerns it, the
child has the right to be heard. It is
mandatory hearing the child who has
turned 10. However, the child who has
not turned 10 can also be heard if the
competent authority considers it nec-
essary to resolve the case.

(3) The right to be heard gives chil-
dren the opportunity to request and
receive any relevant information, to
be consulted, to express opinion and
to be informed of the consequences
their opinion might have, if respect-
ed, and the consequences of any deci-
sion concerning them.

(4) In all cases referred to in para.
(2) the opinions of the child heard will
be taken into consideration, will be
given due importance in relation to
the age and maturity of the child.

(5) Any child may ask to be heard
in accordance with para. (2) and (3).
In case of refusal, the competent au-
thority will issue a reasoned decision.

(6) Special legal provisions on
consent or presence of the child in
proceedings affecting it and the provi-
sions relating to the appointment of a
trustee, in case of conflict of interest,
are still applicable

Art. 25 (1) The child has the right
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(2) Parintii indruma copilul, potrivit
propriilor convingeri, in alegerea unei
religii, in conditiile legii, tindnd seama
de opinia, varsta si de gradul de matu-
ritate a acestuia, fird a-l putea obliga si
adere la 0 anumita religie sau la un anu-
mit cult religios.

(3) Religia copilului care a implinit 14
ani nu poate fi schimbata fira consim-
méntul acestuia; copilul care a implinit
vérsta de 16 ani are dreptul si-si aleagd
singur religia.

(4) Atunci cand copilul beneficiaza de
protectie speciald, persoanelor in ingriji-
rea cdrora se afld le sunt interzise orice
actiuni menite s influenteze convingeri-
le religioase ale copilului.

Art.26 (1) Copilul are dreptul la li-
bera asociere in structuri formale si
informale, precum si libertatea de in-
trunire pagnica, in limitele previzute
delege.

(2) Autoritatile administratiei publi-
ce locale, unitatile de invatamant si alte
institutii publice sau private competente
iau mésurile necesare asigurdrii exerci-
térii corespunzitoare a drepturilor pre-
vizute la alin. (1).

ART.27 (1) Copilul apartinind
unei minorititi nationale, etnice,
religioase sau lingvistice are dreptul
la viatd culturald proprie, la declararea
apartenentei sale etnice, religioase, la
practicarea propriei sale religii, precum
si dreptul de a folosi limba proprie 1n
comun cu alti membri ai comunitatii din
care face parte.

(11) Copilul apartindnd minoritatilor
nationale are dreptul s se exprime in
limba maternd in procedurile care il
privesc.

(12) Modalitétile de exercitare a drep-

tului prevézut la alin. (1), inclusiv prin
folosirea de interpreti sau

traducerti, se vor stabili astfel Incat si
nu impiedice buna realizare si exercitare
a drepturilor tuturor copiilor.

(2) Consiliul National pentru Comba-
terea Discrimindril asigurd si urméreste
exercitarea drepturilor prevazute la alin. (1).

ART.28(1) Copilul are dreptul la
respectarea personalititii si indivi-
dualitatii sale si nu poate fi supus
pedepselor fizice sau altor tratamente
umilitoare ori degradante.

(2) Mésurile de disciplinare a copilului
nu pot fi stabilite decét n acord cu dem-
nitatea copilului, nefiind permise sub nici
unmotivpedepsele fizice ori acelea care se
afla 1n legdturd cu dezvoltarea fizicd, psihi-
cd sau care afecteaza starea emotjonald a
copilului.

ART.29(1) Copilul are dreptul si
depuna singur plangeri referitoare
la incilcarea drepturilor sale funda-
mentale.

(2) Copilul este informat de catre
parinte/reprezentant legal asupra drep-
turilor si indatoririlor ce 1i revin,precum
si asupra modalitatilor de exercitare si
indeplinire a acestora.

(3) Indatoririle copilului se stabilesc
in functie de varsta si gradul de maturita-
te, fArd ca acestea s conducd la Inciledri
ale drepturilor sale. n

—vaurma—

Enache Lucian Marian

Avocat, mediator, arbitru STARS
Trainer FMMM Romania
Vicepresedinte Centrul de Mediere
Constanta

Vicepresedinte U.C.M.R.

MEDIEREA
SI TAXELE DE TIMBRU JUDICIAR

u sigurantd vor fi persoane care
C se vor intreaba Ce legdturd are

legislatia privind tazele de tim-
bru cu procedura medierii? sau De ce
trebuie sd stiu? Dar pentru a raspun-
de acestor intrebdri, in cele ce urmea-
7 voi face o prezentare a celor mai
importante aspecte legale de timbraj
si mediere.

Astfel, prin Ordonanta de Urgentd
a Guvernului nr. 80/2013 s-au stabilit
noile taxe de timbru. Ordonanta s-a
publicat in Monitorul Oficial, Partea I,
nr. 392, din 29 iunie 2013 si a intrat
invigoare la data publicarii.

Pornind de la conflictele ce se pot
solutiona prin mediere si raportat la
taxele de timbru voi evidentia doar
acele cereri care sunt incidente in ma-
teria medierii, respectiv:

» Cereri de partaj;

» Cereri de valoare redusd, cereri
privind ordonanta de platd;

» Cereri prin care pdrtile solicita in-
stantei pronuntarea unei hotdrari
care si consfinteascd Intelegerea

partilor;

» Cereri referiotare la raporturile de

familie.

Potrivit art. 5. din 0.U.G. nr.
80/2013 cererile in materia parta-
jului judiciar se taxeaza astfel:

a. stabilirea bunurilor supuse im-
partelii - 3% din valoarea acestora;

b. stabilirea calitatii de coproprietar
si stabilirea cotei-parti ce se cuvi-
ne fiecdrui coproprietar - 50 lei
pentru fiecare coproprietar;

c. creante pe care coproprietarii le
au unii fatd de altii, ndscute din
starea de proprietate comund -
3% din valoarea creantelor a caror
recunoastere se solicitd;

d. cererea de raport - 3% din valoa-
rea bunurilor a cdror raportare se
solicitd;

e. cererea de reductiune a liberali-
tatilor excesive - 3% din valoarea
partii de rezerva supusd reintregi-
rii prin reductiunea liberalitatilor;

f. cererea de partaj propriu-zis, indi-
ferent de modalitatea de realizare

to freedom of thought, conscience
and religion.

(2) Parents guide children accord-
ing to their own beliefs in choosing
religion, under the law, taking into ac-
count the opinion, age and degree of
maturity of the child, without forcing
it to adhere to a particular religion or
a particular religious cult.

(3) The religion of a child who
turned 14 cannot be changed without
its consent; the child who has turned
16 has the right to choose own reli-
gion.

(4) When the child benefits from
special protection, the persons who
take care of it are prohibited any ac-
tion to influence religious beliefs of
the child.

Art.26 (1) The child has the right
to free association in formal and
informal structures and freedom
of peaceful assembly, within the
limits provided by law.

(2) Local authorities, schools and
other public or private authorities
shall take measures to ensure the
proper exercise of the rights referred
to in para. (1).

Art.27 (1) The child belonging to
a national, ethnic, religious or lin-
guistic minority is entitled to own
cultural life, to declare its ethnic, re-
ligious affiliation, to practice its own
religion, and the right to use own
language with other members of the
community to which it belongs.

(11) The child belonging to nation-
al minorities has the right to express
itself in mother tongue in proceed-
ings concerning it.

(12) The arrangements for the ex-

ercise of the right referred to in para.
(1), including the use of interpreters
or translation will be set so as not to
hinder the achievement and exercise
of rights of all children.

(2) The National Council for Com-
bating Discrimination ensures and
monitors the exercise of rights pro-
vided in par. (1).

Art.28 (1) The child is entitled to
fulfill its personality and individu-
ality and may not be subjected to
physical punishment or other hu-
miliating or degrading treatment.

(2) the disciplinary measures may
be only established in accordance
with the dignity of the child, not be-
ing allowed under any circumstances
physical punishment or related to
the physical, mental development
or emotional condition affecting the
child.

Art.29 (1) The child has the right
to file complaint regarding the vio-
lation of its fundamental rights.

(2) The child is informed by the
parent / legal guardian of the rights
and duties incumbent and the proce-
dures to exercise and fulfill them.

(3) Duties of the child are deter-
mined by the age and maturity with-
out this leading to violations of its
rights.

—to be continued—

Enache Lucian Marian

Lawyer, mediator, arbitrator STARS
Trainer FMMM Romania
Vicepresident Mediation Center
Constanta

Vicepresident U.M.C.R.

MEDIATION
AND STAMP DUTIES

here will certainly be people
T who will ask themselves what

does stamp duty legislation
have to do with the mediation proce-
dure? Or why should I know? But to
answer these questions I will make
below a presentation of the most
important aspects related to legal
stamping and mediation.

Thus, the Government Emergency
Ordinance no. 80/2013 has estab-
lished new stamp duties. The Ordi-
nance was published in the Official
Gazette, Part I, no. 392 of June 29,
2013 and entered into force on its
publication.

Starting from the conflicts that may
be resolved through mediation and in
relation to stamp duties, T will high-
light only those applications that are
incidental in relation to mediation,
namely:

» applications for partition;

» applications of low value, applica-
tions for payment ordinance;

» applications asking the court to

rule a decision to legalize the

agreement of the parties;

» applications referring to family re-

lationships.

According to art. 5. of GEO no.
80/2013 applications in the matter of
legal partition are charged as follows:
a. establishing goods subject to par-

tition - 3% of their value;

a. establishing the quality of co-
owner and setting the share owed
to each co-owner - 50 lei for each
Co-owner;

b. claims that each co-owner has for
the other, arising from joint own-
ership status - 3% of claims for
which recognition is sought;

¢. request for report - 3% of value of
goods whose reporting is required;

d. request for reduction of excessive
liberalities - 3% of spare part by
subject to reunification by reduc-
tion of liberalities;

e. the application of partition itself,
regardless of the means of achiev-
ing it - 3% of the divisible assets.
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aacestuia - 3% din valoarea masei

_partajabile.

Tn cazul in care cererile in materia
partajului judiciar mentionate mai
sus se formuleaza in cadrul aceleiasi
actiuni, aceasta se taxeazd cu o sin-
gura taxd de 5% din valoarea masei
partajabile.

Cererile de valoare redusd, so-
lutionate potrivit procedurii speciale
previzute de titlul X al cdrtii a VI-a din
Legea nr. 134/2010 privind Codul de
procedura civild, republicatd, cu mo-
dificarile si completarile ulterioare,
se taxeazd cu 50 lei, dacd valoarea
cererii nu depaseste 2.000 lei, si cu
200 lei, pentru cererile a ciror valoa-
re depaseste 2.000 lei (Art. 6. alin (1)).

Cererile privind ordonanta de
platé, previzuta de titlul IX al cartn a
VI-a din Codul de procedura civild, se
taxeazd cu 200 lei. (alin.(2)).

Prin art. 11 lit. a) se stabileste
taxa de timbru judiciar cu privire la
cererile prin care partile solicitd
instantei pronuntarea unei hoti-
rari care si consﬁnteasca intele-
gerea partilor, inclusiv cand este
rezultati din acordul de mediere.
Pentru astfel de cereri se achitd taxa
de timbru judiciar de 20 lei. In cazu-
rile in care Inelegerea sau acordul de
mediere priveste transferul dreptului
de proprietate sau al altui drept real
asupra unuia ori mai multor bunuri
imobile, la aceastd suma (20 de lei)
se adaugd 50% din valoarea taxei care
s-ar datora pentru actiunea in reven-
dicare a bunului cu valoarea cea mai
mare dintre bunurile care fac obiectul
dreptului real transferat. In cazul in
care ntelegerea sau acordul de me-
diere are ca obiect partajul, la taxa
fixa se adaugd 50% din valoarea taxei
calculate potrivit art. 5.

Dacd Tmi permiteti o interpretare
proprie a acestui articol, as spune cd
legiuitorul a avut in vedere faptul cd
partile pot ajunge la o intelegere si fn-
telegerea sd fie rezultatd din acordul
de mediere potrivit prevederilor Legii
nr. 192/2006 privind organizarea si
exercitarea profesiei de mediator, cu
modificarile si completérile ulterioa-
re. Tocmai de aceea, taxa de timbru
judiciar se reduce cu 50%.Aceastd
reglementare reprezintd din punctul
meu de vedere o modalitate de pro-
movare a medierii, altfel spus ,0 usd
deschisd” pentru cei care doresc si
rezolve conflictele intr-un mod ele-
gant, Intr-un timp scurt si cu costuri
reduse.

Taxele judiciare de timbru pentru
unele actiuni si cereri referitoare la
raporturile de familie sunt stabilite
prin art. 15 si se calculeaza diferenti-
at, In functie de motivul/motivele pe
care se intemeiazd cererile. Acestea
sunt urmdtoarele:

a. pentru cererea de divor inteme-
iata pe prevederile art. 373 lit. a)
din Codul civil-200 lei, (insem-
nand divor{ prin acordul sotilor,
la cererea ambilor soti sau a unuia

dintre soti acceptatd de celalalt) ;

b. pentru cererea de divor{ inteme-
iatd pe prevederile art. 373 lit.
b) si ¢) din Codul civil - 100 lei
(Latunci cand, din cauza unor
motive  temeinice, raporturile
dintre soti sunt grav vitamate si
continuarea cdsatoriei nu mai este
posibild; 2. la cererea unuia dintre
soti, dupd o separare In fapt care
a durat cel putin 2 ani);

c. pentru cererea de divor{ inteme-
iatd pe prevederile art. 373 lit. d)
din Codul civil - 50 lei (la cererea
aceluia dintre soti a cdrui stare de
sandtate face imposibild continua-
rea csdtoriei);

d. cererea privind acordarea des-
pégubirilor sau pentru stabilirea
prestatiei compensatorii - 50 lei;

e. pentru cererile care nu sunt acee-
sorii unei cereri de divort si care
au ca obiect stabilirea locuintei
copilului, exercitarea autoritatii
pdrintesti, stabilirea contribu-
tiei parinilor la cheltuielile de
crestere si educare a copiilor,
dreptul parintelui sau al altor per-
soane dect parintii de a avea le-
gaturi personale cu copilul, locu-
inta familiei - 20 lei fiecare cerere;

f. orice altd cerere neevaluabila Tn
bani - 20 lei, dacd nu sunt scutite,
potrivit legii, de taxa de timbru.

Determinarea cuantumului ta-
xelor judiciare de timbru. Potrivit
art. 31 alin. (1) determinarea cuan-
tumului taxelor judiciare de timbru
pentru actiunile si cererile introduse
la instantele judecdtoresti se face de
catre 1nstanta de ]udecata Alin (2)
prevede : In cazul taxelor calculate in
functie de valoarea obiectului cererii,
valoarea la care se caleuleaza taxele
judiciare de timbru este cea prevé-
zutd in acfiune sau in cerere. Dacd
valoarea este contestatd sau apre-
ciatd de instanta ca vadit derizorie,
evaluarea se face in conditiile art. 98
alin. (3) din Codul de procedura civi-
14, ceea ce Inseamnd cd valoarea se
stabileste dupd Inscrisurile prezenta-
te si exphcatnle date de parti.

In cererile avand ca obiect dreptul
de proprietate sau un alt drept real
asupra unui imobil, taxa de timbru
se calculeazd in functie de valoarea
impozabild a bunului imobil. Dacd
valoarea impozabild este contestatd
sau apreciatd de instantd ca vadit
derizorie, taxarea cererilor se va face
prin raportare la grilele notariale cu-
prinzand valorile orientative ale pro-
prietdtilor imobiliare (alin. (3).

Taxele judiciare de timbru se dato-
reazd atit pentru judecata in priméd
instantd, cat si pentru exercitarea cd-
ilor de atac, In conditiile prevdzute de
lege. Taxele judiciare de timbru se pla-
tesc anticipat, cu exceptiile previzute
de lege. Daci cererea de chemare in
judecatd este netimbratd sau insufici-
ent timbratd, reclamantului i se pune
in vedere, faptul ca are obligatia de a
timbra cererea in cuantumul stabilit

share.

If applications in the field of judi-
cial partition above mentioned are
formulated in the same action, it is
charged with one single fee of 5% of
the divisible share.

Small value applications, solved
according to the procedure pro-
vided in Title X of Book VI within
the Law no. 134/2010 of the Civil
Procedure Code, republished, with
subsequent amendments, shall be
charged 50 lei if the claim does not
exceed 2,000 lei and 200 lei for ap-
plications where the value exceeds
2,000 lei (Article 6. Paragraph (1)).

Requests for payment ordinance,
as provided by Title IX of Book VI
within the Civil Procedure Code, is
charged 200 lei. (para. (2)).

Art. 11 letter a) settles judicial
stamp duty for which the parties re-
quest the court to pronounce on a
decision to legalize the agreement
between them, including when the
agreement results from mediation.
For such requests, a judicial stamp
duty of 20 lei is paid. In cases
where mediation understanding or
agreement on the transfer of own-
ership or other real right on one or
more real estates, this amount (20
lei) is added 50% of the tax value
that would be due for the action
claim on the asset with the highest
value of the assets subject to rights
transferred. Where understanding
or mediation agreement’s object to
partition, the flat fee is added 50%
of the fee calculated according to
art. 5.

If you may allow a personal in-
terpretation of this article, I would
say that the legislature had in mind
that the parties can reach agree-
ment and the agreement to be the
result of the mediation according to
Law no. 192/2006 on the organiza-
tion and the profession of media-
tor, as amended and supplemented.
Therefore, judicial stamp duty is
reduced by 50%. This regulation
is in my opinion a way to promote
mediation, ie “an open door” for
those who wish to resolve conflicts
in a stylish way in a short time and
at low cost.

Judicial stamp duties for certain
actions and applications referring
to family relations are established
by art. 15 and calculated differ-
ently, depending on the reason /
reasons of these requests. These
are as follows:

a. for divorce application based
on art. 373 lit. a) of the Civil
Code, 200 lei (meaning spouses
divorce by agreement, at the
request of both spouses or one
spouse and supported by the
other);

b. for divorce application hased
on art. 373 lit. b) and c) of the
Civil Code - 100 lei (1.when, due
to grounded reasons, relations

between spouses are seriously
injured and continuation of the
marriage is not possible 2. upon
the request of one of the spouse
after a separation which lasted
at least 2 years);

¢. for divorce application based on
art. 373 lit. d) of the Civil Code -
50 lei (at requests of one spouse
whose health condition makes it
impossible to continue the mar-
riage)

d. the application for granting
damages or for establishing
compensation benefits - 50 lei;

e. for applications which are not
ancillary to requests for divorce
and which deal with the child’s
home, exercising parental au-
thority, determining the par-
ents’ contribution to the costs of
raising and educating children,
the right of parents or others
than parents to have personal
connections with the child, the
family home - 20 lei per applica-
tion;

f. any other non-monetary request
- 20 lei, unless exempted by law
from stamp duty.

Establishing the amount of
stamp duties. According to art. 31
para. (1) setting the amount of court
fees for actions and claims brought
before the courts is done by the
court. Paragraph (2) provides: For
duties calculated depending on
the value of the request, the value
for calculating stamp duties is the
one set out in the action or applica-
tion. If the value is disputed or as-
sessed by the court as ridiculous,
evaluation is done in terms of art.
98 para. (3) of the Civil Procedure
Code, which means that the value
is determined by depending on the
documents presented and explana-
tions given by the parties. In ap-
plications concerning ownership
or other real right on a property,
the stamp duty is calculated on the
taxable value of the property. If the
taxable amount is challenged or
appreciated by the court as ridicu-
lous, taxation of applications will
be made in relation with the no-
tary grids comprising approximate
values of real estate property (see
paragraph (3)).

Judicial stamp duties are due
both for the judgment at first court
and for appeals, as provided by
law. Judicial stamp duties are paid
in advance, unless otherwise pro-
vided by law. If the application for
summons is unstamped or insuffi-
ciently stamped, the applicant is in-
formed that he must stamp the ap-
plication with the amount set by the
court and submit proof of payment,
within no more than 10 days after
receiving notification of the court.

If an action has multiple counts,
with different finality, the judicial
stamp fee is due for each count, ac-



MEDIATION, TECHNIQUE AND ART » FEBRUARY 2014

de instanta si de a transmite instan-
tei dovada achitarii taxei judiciare de
timbru, 1n termen de cel mult 10 zile
de la primirea comunicérii instantei.

Daci o acliune are mai multe ca-
pete de cerere, cu finalitate diferita,
taxa judiciard de timbru se datorea-
zd pentru fiecare capat de cerere in
parte, dupd natura lui, cu exceptia
cazurilor in care prin lege se prevede
altfel. Daca la momentul nregistrarii
cererii au fost timbrate doar o parte
din capetele de cerere, actiunea va fi
anulatd in parte, numai pentru acele
capete de cerere pentru care nu a fost
achitatd taxa judiciara de timbru. (art.
34 alin. (1) si (2).

Modificarea art. 59* din Le-
gea nr. 192/2006 privind medi-
erea si organizarea profesiei de
mediator.0.U.G. nr. 80/2013 mo-
dificd si Articolul 59° din Legea nr.
192/2006 privind medierea si orga-
nizarea profesiei de mediator, publi-
catd in Monitorul Oficial al Roméniei,
Partea [, nr. 441 din 22 mai 20006, cu
modificarile si completrile ulterioa-
re. Astfel din art. 52 reiese faptul ca

cererile adresate instantei privind
pronuntarea unei hotdrari care sd
consfinteascd intelegerea partilor
rezultatd din acordul de mediere se
taxeazd potrivit legii. Comparativ cu
reglementarile anterioare, cererile
mentionate mai sus erau scutite de
plata taxei judiciare de timbru, cu ex-
ceptiile pe care le cunoastem: trans-
fer de drepturi de proprietate asupra
unui bun imobil, a altor drepturi rea-
le, partaje si cauze succesorale.

Ordonanta de urgentd abrogd
Legea nr. 146/1997 privind taxele
judiciare de timbru, si Ordonanta Gu-
vernului nr. 32/1995 privind timbrul
judiciar.

Cu speranta ci am clarificat anu-
mite nelamuriri legate de aplicarea
ordonantei privind taxele judiciare
de timbru, inchei prin a va ura: La ct
mai multe medieri si impliniri profe-

sionale! n
Liliana Tudose

Mediator

Vicepresedinte Centrul de Mediere
Ploiesti

PLANUL
PARENTAL

otiunea de plan parental a
N apdrut in Roménia odatd cu

intrarea Tn vigoare a Legii nr.
192/2006 care prevedea posibilitatea
ca parintii sa apeleze la mediere pen-
tru a stabili modul de crestere a copii-
lor dupa divort. Desi in legislatia noas-
trd planul parental nu este obligatoriu,
el poate fi o solutie rapida si cu benefi-
cii pentru toate partile implicate.

Planul parental este o intelegere
prin care parinii care urmeazd a se
despdrli sau care sunt separati vor
decide cu privire la modul de crestere
si educare a copilului lor. Intocmind
aceastd Intelegere parintii decid in
functie de nevoile si necesitatile unice
ale acestuia si, mai ales, evitd vii-
toarele disensiuni.

Fiind de acord cu intocmirea unui
plan parental, parintii vor avea con-
trolul asupra procedurii si se vor
intelege cu privire la exercitarea
autoritdtii parintesti sau la luarea
unei masuri de protectie a copilului,
iar instanta de tuteld va incuviinta
aceasta intelegere, daca este respec-
tat interesul superior al copilului. In
general, instanta se asteaptd ca cei
doi périnti sd negocieze prevederile
acestui plan parental deoarece aman-
doi au drepturi egale cand este vorba
de cresterea si educarea copilului lor.

Intocmirea unui plan parental, re-
dactat de un mediator profesionist si
consfintit de instanta, va aduce prin-
tilor o economie de bani, stres si timp
si astfel se vor evita situatiile in care
copilul este martor la certuri intermi-
nabile, atmosferd negativd si nesigu-

rantd creatd de parintii care nu sunt
in stare sd poarte o discutie fireasca
nici mécar pentru problemele uzuale.
In cuprinsul planului parental parin-
tii pot ajunge la un acord cu privire la:
» stabilirea locuintei copilului,
» legaturile personale ale parintilor
cu copilul,
legaturile copilului cu bunicii, ru-
dele parintilor si, eventual, noii
membri care pot intra in familiile
parintilor,
» stabilirea de comun acord a clini-
cii, a medicului pediatru care se va
ocupa de ingrijirile medicale si de
controalele medicale ale copilului,
stabilirea unor reguli cu privire la
educarea copiilor in domeniile im-
portante din viata lor sila cresterea
acestora in ambele locuinte,
» reguli cu privire la modalitatea de
petrecere a Vacangelor,
activitatile educative sau sportive
pe care le va urma copilul,
modalitatea de petrecere a sdrba-
torilor importante: Craciun, Reveli-
on, Paste, etc., avandu-se n acelasi
timp in vedere personalitatea si
necesitatile fiecarui copil in parte.
Planul parental va cuprinde si inte-
legerea parintilor referitoare la cursu-
rile extrascolare pe care le vor urma
copiii, indrumarea copiilor citre anu-
mite activitati sportive, etc. in plus, se
vor mentiona si modalitatile de luare
a deciziilor pentru probleme legate de
activitdtile si performantele scolare
si de activitatile extrascolare, pentru
probleme curente, ca de exemplu cele
privitoare la rutina zilnica, la alimen-
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cording to its nature, except where
otherwise provided by law. If at
the time of filing the application
there were stamped

regulations, the applications in
question were exempt from judicial
stamp duty, with the exceptions
that we know: the

only some of the
counts, the action
will be canceled in
part, only for those
counts for which
judicial tax has not
been paid. (art. 34
para. (1) and (2).

Modification  of
art. 592 of Law no.
192/2006 on mediation and the
profession of mediator.

GEO No. 80/2013 amends article
592 within Law no. 192/2006 on
mediation and the mediator pro-
fession, published in the Official
Gazette of Romania, Part [, no. 441
of 22 May 2006, as amended and
supplemented. Thus art. 52 shows
that the applications addressed to
courts to pronounce a decision to
legalize the parties’ agreement is
charged according to the law.

Compared with the previous

transfer of owner-
ship rights on im-
movable property,
other real rights,
partitions and in-
heritance cases.

The  Emergency
Ordinance  annuls
law 146/1997 on ju-
dicial stamp duties,
and the Government Ordinance no.
32/1995 on judicial stamping.

With the hope that I have clarified
some questions related to the imple-
mentation of the ordinance on judi-
cial stamp duties, I conclude by wish-
ing you to have as many mediations
and professional accomplishments as

possible. n
Liliana Tudose

Mediator

Vice president Ploiesti Mediation
Center

PARENTING

he notion of parenting plan
T appeared in Romania since

the entry into force of Law no.
192/2006 which provided the oppor-
tunity for parents to use mediation to
determine how children will be raised
after divorce. Although in our legisla-
tion the parenting plan is not manda-
tory, it can be a quick solution with
benefits for all parties involved.

Parenting plan is an agreement by
which the parents who are to be sepa-
rated or already are separated will de-
cide on how to raise and educate their
children. By setting this agreement,
parents decide according to unique
needs and necessities of the child,
and especially avoid future disagree-
ments.

By agreeing to prepare a parenting
plan, parents will have control of the
proceedings and will have accord on
the performance of parenting author-
ity or taking protection measures for
the child, and a guardianship court
will approve this deal, if child’s best
interests are observed. In general, the
court expects the parents to negotiate
provisions of this parenting plan be-
cause both have equal rights when it
comes to raising and educating their
children.

Elaboration of a parenting plan,
drafted by a professional mediator
and approved by the court, will bring
parents savings in money, time and
stress, thus they will avoid situations
where the child is a witness to endless
quarrels, negative and uncertain en-
vironment created by parents who are

not able to have a natural discussion

even for common problems.

The parenting plan could bring ac-
cord regarding the following issues:

» child’s place to live,

» parents’ personal ties with the
child,

» child’s ties with grandparents, par-

ents’ relatives, possibly new mem-

bers who may come into parents’
families,

agreement over the clinic and the

pediatrician who will handle health

care and medical examinations of
the child,

establishing rules on educating

children in crucial areas of their

lives and their growth in both
houses,

» rules on how to spend the holidays,

» educational and sports activities
that the child will follow,

» how to spend major holidays:
Christmas, New Year, Easter, and
so on, while taking into account
the personality and needs of each
child.

Parenting plan will include par-
ents’ understanding on extracurricu-
lar courses that children will follow,
guiding children to sporting activi-
ties, etc. In addition, there will be
mentioned the decision-making man-
ners on issues related to the activities
and performance in school and extra-
curricular activities for current issues
such as those referring to the daily
routine, food, usual shopping, etc.

Parenting plan should contain the
way to resolve disputes when parents
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tatie, la cumpardturile uzuale, etc.
Planul parental ar trebui sd contina
si modalitatea de rezolvare a dispute-
lor atunci cand parintii trebuie sa ia
decizii impreund, precum si suporta-
rea cheltuielilor cu Intretinerea copi-
lului, cuantumul acestei contributii,
modalitatea si termenul de plata.
Lista poate continua si in situatia in
care pértile, aflate in procesul de me-
diere, doresc sd mentioneze si alte as-
pecte in cuprinsul planului parental.

SECTIUNEA
,GRADINA SECRETA /

Planul parental poate fi modificat
oricand de périnti in
functie de circumstan-
tele aparute si de ne-
voile copiilor intrucat
interesele copiilor sunt
primordiale la tncheie-
rea acestuia. (]

Anca Iacoh
Presedinte Centrul
de Mediere Constanta

DEZVOLTARE PERSONALA”

Sectiune dedi

elor care dore
dincolo de r

le, tehnn
arelat
ia dintre noi si intrebari uti
> si de mult uitate de cdtre majo

A descopere ce se afla

Iulia Ioana Huiduc - coordonator

“0 viziune nu este doar o ima-
gine a ceea ce poate fi, ci un apel
cdtre sinele nostru mai bun, o che-
mare pentru a deveni mai mult” -
Rosabeth Moss Kanter

stfel cum prezentam pe larg

intr-un articol anterior, Va-

lorile personale sunt acele
atribute fundamentale pentru fiecare
dintre noi care ne dau identitatea si
ne influenteazd viata in mod direct
si subconstient. Ele reprezintd stan-
dardele pe care si le defineste fiecare
pentru a trdi conform lor si determina
adesea atitudinea si comportamentul
nostru. Valorile stau la baza deciziilor
noastre de viatd, ne contureazd uni-
citatea, ne definesc personalitatea si
reprezintd masura autenticitatii noas-
tre atunci cAnd sunt asumate de noi.

Viziunea - in stransd legatura cu
valorile noastre - reprezintd modul
nostru de a vedea lucrurile, lumea,
viata; modul de a concepe sau de a
considera lucrurile, raportat la valo-
rile noastre personale. Altfel spus, Vi-
ziunea reprezintd modul nostru unic
si personal de a percepe existenta,
lumea, oamenii si tot ce ne inconjoard
sau traim, trecut prin filtrul valorilor
noastre. La construirea viziunii noas-
tre globale, contribuie si experientel
de viata, fondu cultural, educatla
primita, trasaturile pelsonalltam
credintele si convingerile noastre
intime si ferme, intipdrite adanc in
subconstient, care, de cele mai multe
ori, constituie mijloacele prin inter-
mediul cdrora fiecare dintre noi ne
straduim sa ne traim Valorile.

Viata reflectd convingerile noastre
si viziunea pe care o avem asupra lu-
crurilor. Convingerile sunt cele care
ne contureazd si determind experi-
entele pe care le trdim. Convingerile
sunt credinte foarte puternice prin
care noi incercim sd ne atingem/
traim valorile. Ele pot fi potentatoare
sau limitative (cel mai adesea acestea
fiind asimilate n trecut, in copildrie
sau adolescentd, de la oamenii impor-
tanti si de incredere din jurul nostru).
In timp, contribuind la construirea Vi-
ziunii noastre asupra vietii si lumii in
care traim, ele influenteazd/ determi-
na atdtabilitatile cat si, mai ales, com-
portamentul nostru si uneori chiar si
fiziologia. Convingerile se recunoasc
prin urmétoarele caracteristici:

» sunt spuse sub forma de “adeva-
ruri absolute”,

sunt argumentate cu mult convin-
gere si pasiune;

in formularea lor existd o echiva-
lent (“Dacd..., atunci... ") ;

nu pot fi justificate/explicate “de
ce?...” In mod logic si constient de
citre cel care are respectiva con-
vingere.

sunt subiecte extrem de sensibile
si delicate pentru cei ce le au.
Dacd studiem fizica cuanticd, vom
afla cd lucrurile nu ni se ntdmpld
noud - ele pur si simplu existd! Tot
ceea ce se petrece In viata noastrd nu
reprezintd decat o serie de evenimen-
te care asteaptd ca noi sa le conferim
semnificatia prin prisma perceptiilor
noastre. Cheia este si constientizam
¢d noi nu putem s oprim ori sa redi-
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have to make decisions together, and
pay child maintenance
expenses, the amount
of contributions and
the payment method.

The list goes on if
the parties in the me-
diation process wish to
mention other aspects
within the parenting
plan.

The parenting plan

SECTION

can be changed at any time by par-
ents depending on circumstances oc-
curred and the needs of children, as
children’s interests are paramount to
its conclusion. "

Anca Iacob
Chairperson of the Constanta
Mediation Center

“THE SECRET GARDEN /
PERSONAL DEVELOPMENT”

Section dedicated to those who want to discover
> and surface of things,

relationships, in everyday profes

dl stories, tec hmques and sllQ,’
life and relationshi
yurces in each of us,
needed and long forgotten by most people nowadays.

t1ons to apply
th others, challenges des
ful questions for di

nal and

relopment, inspiration-
or improvement in qual-
d to unearth
ers much

Iulia Ioana Huiduc - coordinator

“A vision is not just an image
of what can be but an appeal to
our better selves, a call to become
more” - Rosabeth Moss Kanter

s presented in detail in a

previous article, personal

values are those funda-
mental attributes for each of us
giving us identity and influenc-
ing our lives directly and subcon-
sciously. They are standards each
of us define to live accordingly
and often determine our attitude
and behavior. Values underpin
our life decisions, outline unique-
ness, define our personality and
represent a measure of our au-
thenticity when we assume them.

Vision - in strong connec-
tion with our values - is our way
of seeing the world, life, way of
conceiving or considering things
in relation to our personal val-
ues. In other words, vision is our
unique and personal way to per-
ceive existence, world, people and
everything around us and we live
through the filter of our values.
When building our global vision,
other items bring their contribu-
tion: life experiences, cultural
background, education, personal-
ity features, our intimate and firm
beliefs, deeply connected in the
subconscious, which often consti-
tute the means by which we strive
to live our values.

Life reflects our beliefs and vi-
sion we have of things. Beliefs are
what shape us and determine the

experiences we live. Beliefs are
very strong convictions by which
we are (rying to achieve / live
our values. They can be boosting
or limiting (most often they are
assimilated in the past, in child-
hood or adolescence, from lead-
ing and trusted people around
us). In time, while helping to build
our vision on life and the world we
live in, they influence / determine
both skills and, especially, our
behavior and sometimes physiol-
ogy. Beliefs are recognized by the
following features:

» are told as “absolute truths”

» are argued with confidence and
passion,

when being formulated, there
is an equivalence (* if ... then
29

cannot be justified / explained
‘why ...” logically and con-
sciously by the person who has
that belief

are extremely sensitive and
delicate issues for those who
have them.

If we study quantum physics, we
learn that things do not happen to
us - they simply exist! Everything
that happens in our life is noth-
ing but a series of events expected
to be given meaning through our
perceptions. The key is to realize
that we cannot stop or redirect the
way in which the universe flows,
the way things are or what is go-
ing to happen (in general or ab-
solute terms) . All we can do is to
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rectiondm felul in care curge univer-
sul, modul in care lucrurile sunt sau
ce urmeazi sa se intimple (la modul
general sau absolut). Tot ce putem
face este sd observim cum ne influ-
enteazd si ce fel de schimbari pro-
duc acestea in viata noastra si sa ne
concentram mai mult pe aspectele
pozitive pentru a le atrage in viata
noastra.

Legea rezonantei raspunde fara
gres la toate gandurile si senti-
mentele noastre. Nu conteazd dacd
acestea sunt pozitive sau negative.
Asupra a ceea ce ne concentrim
atentia atragem in viata noastr.
Gandurile noastre, odati emise,
se intore automat la noi sub forma
circumstantelor exterioare, la fel
cum ecoul repetd intocmai cuvintele
rostite... Astfel, este evident faptul
ca iti poti schimba cu usurinti
v1ata prin schimbarea gandurilor
si sentimentelor tale. Diruieste
Tumii ganduri si sentimente pozi-
tive, schimba- tl viziunea in raport
cu acestea $i 1t1 vei schimba astfel
intreaga v1ata

Acest fapt a fost dovedit chiar
stiintific de cdtre profesorul Masaru
Emoto care a surprins si ardtat lu-
mii intregi modul in care gandirea,
sentimentele si vibratiile noastre
modificd total structura cristalelor
de apd - aceasta reprezentind ele-
mentul fundamental si generator de
viad pe planeta noastrd, noi insine
fiind compusi In mare parte din apd
(corpul omenesc, la maturitate, este
alcdtuit in propotie de aproximativ
70% din apd).

Astfel, situatiile noastre imposibile
sunt influentate mai mult de ceea ce
gandim si de viziunea noastrd asupra
lucrurilor decét de felul in care sunt
acestea n realitate. Perceptia noastrd
despre realitate, care poate fi definitd
drept “ceea ce este” ne influenteazd
comportamentul si viafa mai mult
decat realitatea fnsasi. Prin urmare,
problema nu este felul in care sunt lu-
crurile, ci felul in care noi consideram
cd sunt. Doar pentru cd noi credem
c¢d un lucru, o persoand, o situatie
este Intr-un anume fel nu fnseamna
cd aga i este. Viziunea ne defineste
exlstenta

Viziunea si modul nostru de per-
ceptie influenteazd atat felul in care
lucrurile au fost si sunt, cat si (mai
ales) felul in care vor fi in viitor.
Atunci cand pierdem foarte mult timp
apardndu-ne propriile convinger,
ajungem s ne blocdm si adesea sd ne
invartim intr-un perpetuu si limitat
cerc existential. Atunci cand suntem
permanent In starea de luptd pentru
a ne apdra “pozifia”, suntem incapa-
bili s& observim si sd luam In consi-
derare i alte optiuni. Astfel, ne iro-
sim energia pregatindu-ne strategiile
de luptd, cautand sd ne justificim de
ce lucrurile trebuie s fie asa si de ce
nu ne putem schimba.

Aceste convingeri si totodatd Vi-

ziunea nostrd, sunt presupozitii pe
care ni le construim sau insusim
subconstient in legdtura cu viata, cu
Dumnezeu si cu felul In care sunt cei-
lalti. Deciziile, actiunile si strategiile
noastre se bazeazi pe aceastd Viziune
a noastrd care, de cele mai multe ori
este distorsionata prin filtrul omisiu-
nilor noastre de perceptie sau insufi-
cientelor informatii,

Schimbarea paradigmei (de
negativ la pozitiv, de la imposibil la
posibil, de la urd la iubire, de la de-
presie la fericire, de la supunere la
leadership, etc) este posibild doar
dacd ne modificdm convingerile si ne
construim, in mod constient si asu-
mat, o altfel de Viziune pozitiva, plind

de iubire (fata de noi insine si tot ce
ne inconjoard), in care lucrurile sunt
posibile, meritdm s& fim fericiti si ne
asumam rolul de leader al propriei
noastre existente... Putem face acest
lucru fie prin prisma anumitor eveni-
mente impuse din viata noastré - spre
exemplu, avem tendinta de a privi

altfel lucrurile dupd un divort, un
deces, o pierdere financiard, un esec,
sau in momentul in care pierdem ceva
important pentru noi, aceste eveni-
mente avand un rol de autocorectie
si care ne determind sa ne schimbdm
gandirea si comportamentul - sau
printr-o alegere congtientd, ceea ce
reprezintd Misiunea pe care alegem
sd ne-o0 asumam.

Pentru cd despre Misiune voi scrie
in articolul urmator, astfel cum v-am
obisnuit deja, va invit sa va intrebai,
sa va lésagi surpringi, sa descoperigi
care este propria voastrd Viziune §i sd
o notati in caietul cu care sunteti deja
familiarizati probabil, in continuare
Valorilor notate anterior, si pana la
urmdtoarea noastrd intalnire, si re-
flectati la urmatoarea poveste:

TAINA FERICIRII

Un negustor oarecare gi-a trimis
fiul s tnvete Taina Fericirii, de la cel
mai mare infelept. Bdiatul a plecat
la drum si dupa patruzeci de zile de
drum, a ajuns la poalele unui munte
in varful cdruia se vedea o minunatd
cetate. Urcand muntele, bdiatul a in-
trat in cetate i s-a trezit in mijlocul
unei grozave vanzoleli. Era un nemai-
vdzut du-te vino de soldati, negustort,
servitort, meseriasi, oameni, care std-
teau de vorbd prin colturi... Tot acolo
se aﬂa 0 masd plind cu toate bundtai-
le si 0 orchestrd ce canta melodii triste
si vescle. Inteleptul vorbea cu fiecare
in parte §i balatul a trebult sd astepte
st i randul.

Ineleptul l-a ascultat cu mare aten-
tie dar i-a spus cd, pentru moment,
n-are timp sd-i explice Taina Fericirii.

- Viziteazd palatul §i intoarce-te
peste doud ceasuri. Pand atunci insd,
as vrea sd te rog ceva. Cat vizitezi pa-
latul tine si aceastd linguritd cu ulei
sfant si ai grijd sd nu versi uleiul.

Baiatul a acceptat si a inceput sd

observe how they influence and
what kind of changes they pro-
duce in our lives and focus more
on the positive aspects to attract
them into our lives.

Law of resonance unfailingly
responds to our thoughts and
feelings. It does not matter if they
are positive or negative. What we
focus on, is what we attract into
our life. Our thoughts, once is-
sued, automatically return to us
as external circumstances, as an
echo repeats the words just spo-
ken ... Thus, it is obvious you can
easily change life by changing
your thoughts and feelings. Give
the world positive thoughts and
feelings, change your vision in re-
lation to them and you will hence
change your whole life.

This has even been scientifi-
cally proven by Professor Masaru
Emoto who surprised and showed
the world how thoughts, feelings
and our vibrations totally change
the structure of water crystals -
this being a primary generator of
life on our planet, ourselves being
composed mostly of water (human
body in adulthood consists of
about 70% water).

Thus, our impossible situa-
tions are more influenced by what
we think and our view of things
rather than the way they actually
are . Our perception of reality,
which can be defined as “what it
is” influence our behavior and life
more than reality itself. Therefore,
the question is not how things are
but how we think they are. Just be-
cause we think a thing, a person,
asituation is in a certain way does
not mean that it really is. The vi-
sion defines our existence.

Vision and our way of percep-
tion influence both the way things
were and are, and (especially)
the way they will be in the future.
When we lose a lot of time defend-
ing our own beliefs, we come to
a blockage and often we are go-
ing into a perpetual and limited
circle of existence. When we are
constantly in a state of struggle
to defend our “position”, we are
unable to observe and consider
other options. Thus we waste our
energy preparing our fighting
strategies, seeking to justify why
things should be like that and why
we cannot change.

These beliefs and our vision at
the same time are assumptions
that we build or subconsciously
assimilate about life, God and
how the others are. Decisions,
actions, and our strategies are
based on this vision of ours, most
often distorted through the filter
of our perception omissions or
shortcomings in information.

A shift in paradigm (from nega-
tive to positive, from impossible

to possible, from hatred to love,
from depression to happiness,
from obedience to leadership,
etc.) is possible only if we change
our beliefs and build consciously
another positive, loving vision (to
ourselves and everything around
us), where things are possible,
we deserve to be happy and we
take the leading role of our own
existence ... We can do this either
through certain events imposed
in our lives - for example, we
tend to look at things differently
after a divorce, a death, a finan-
cial loss, a failure, or when we
lose something important to us,
these events play a role of self-
correction and lead us to change
our thinking and behavior - or a
conscious choice , which is the
mission we choose to uphold.

As mission will be the topic in
next issue of the magazine , as I
have already used you, I invite
you to wonder, to leave yourselves
surprised, to discover what is
your own vision and write it down
in the notebook that you are prob-
ably already familiar with, follow-
ing the values noted before, and
until our next meeting, please re-
flect on the following story:

MYSTERY OF HAPPINESS

Some shopkeeper sent his son
to learn the Mystery of Happiness
from the greatest sage. The boy left
and after a forty - day journey, he
reached the foot of a mountain on
top of which he could see a won-
derful city. Climbing the moun-
tain, the boy entered the city and
found himself in the midst of a
great turmoil. It was an unprec-
edented to-and-fro, soldiers all
over the place, merchants, serv-
ants, artisans, people who were
talking in corners ... Also there
was a table full of all goodies and
an orchestra singing sad and hap-
py songs. The sage spoke to each
one them and the boy had to wait
almost two hours, for his turn to
come.

The wise man listened carefully
but said that for now, he does not
have time to explain the Mystery
of Happiness.

“Visit the palace and return in
two hours. Until then, I want to
ask you something. While you visit
the palace, keep this teaspoon of
holy oil careful not to spill the oil.

The boy accepted and began
to walk. He passed from room to
room, climbed and descended the
stairs, not taking his eyes off the
oil spoon. After two hours, he re-
turned to the yard where the wise
man was waiting.

“Have you seen the tapestries,
the flooring, paintings, clocks,
weapons, rare books in the [i-
brary, the garden ... 7%, asked the
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se plimbe. A trecut din sald in sald, a
urcat $i a cobordt scdri, nedezlipindu-
st ochii de la lingurita cu ulei. Dupd
doud ceasuri, s-a intors in curte unde
il astepta inteleptul.

- Ai vdzut tapiseriile, parchetul cu
intarsii, picturile, ceasurile, armele,
cdrtile rare din bibliotecd, gradina..,
l-aintrebat infeleptul?

Ruginat, baiatul a mdrturisit cd n-a
vdzut nimic din toate acestea, pentru
cd fusese atent tot timpul numai la lin-
gurifa cu ulei.

- Atunci, mai plimbd-te o datd, in-
loarce-te sd vezi toate acestea, pentru
cd nu poli avea incredere intr-un om,
dacd nu- cunogti cas..

Baiatul, linigti[ acum, a inceput
vizitarea palatul, privind cu atentie
toate lucrurile si bucurdndu-se de co-
voarele, sculpturile, vitraliile, manus-
crisele, instrumentele muzicale rare,
gradina luzuriantd si toate celelalte
minunafi...

Cand a terminat, s-a intors la infe-

lept si i-a povestit, plin de entuziasm,
in amdnunt despre minundtiile vazute.

- Dar lingurifa cu ulei?... Pofi sd
mi-o inapoiezi?

Baiatul a privit lingurita si a vazut
cd este goald. Varsase intreg uleiul
sfant...

- latd raspunsul meu, i spuse
atunci infeleptul:

Taina Fericirii este sd privesti
$i sd gusti minunile lumii, fird a
uita insd, in acelagi timp, de lin-
gurita cu ulei sfant.

Iulia Ioana Huiduc

Master Coach NLP Resonanz
http://simplymeinharmony.
wordpress.com/
simplymeinharmony@gmail.com
mediator, STARS

E-mail: officehh@gmail.com
Tel./fax:
+40742064924/+4021.320.1535
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PROBLEME IVITE IN PRACTICA
MEDIERII SESIZATE DE
MEDIATORI SI ASOCIATIILE
PROFESIONALE ALE ACESTORA.
NECESITATEA COLABORARII
ASOCIATIILOR DE MEDIATORI
ATAT PENTRU PROMOVAREA
PROFESIEI CAT SI PENTRU
UNIFORMIZAREA PRACTICIL.

7 CRREILEPREDNS PRSP

din ce in ce mai mult despre

mediere si despre mediatori,
existd tot mai multi sustinatori ai
medierii ca metoda alternativd de
solutionare a conflictelor dar in
acelasi timp existd si persoane care
se opun medierii.

Prevederile legale referitoare
la mediere precum si modificdrile
intervenite pe parcursul celor 7
ani de cand medierea si profesia
de mediator au fost legiferate in
Roménia, au contribuit la imple-
mentarea si dezvoltarea medierii ca
metodd alternativd de solutionare
a conflictelor, la aparitia si dezvol-
tarea profesiei de mediator dar in
acelasi timp aceste prevederi au si
generat unele neclaritdti referitoa-
re la activitatea si obligatiile medi-
atorului precum si la conduita pe
care justitiabilii trebuie s o adopte
in anumite situatii expres prevazu-
te de lege.

Mediatorii, reprezentand o pro-
fesie relativ noud in Roménia care
incd este in cdutarea unei identi-

I n ultima perioadd se vorbeste

tati, au intalnit si incd mai intal-
nesc in practicd unele probleme
care le Tngreuneaza munca, proble-
me datorita carora medierea nu se
afld Tncd la nivelul pe care noi me-
diatorii il dorim.

Au fost i incd mai sunt probleme
legate de promovarea medierii, a
avantajelor pe care aceasta le ofe-
rd si a mediatorilor ca persoane
specializate Tn acest domeniu nou
al medierii conflictelor, citre pu-
blicul larg, catre institutii, organe
judiciare in general citre intreaga
societate. Constat cu dezamégire ca
foarte multe persoane nu au in vo-
cabular notiunea de mediere sau pe
cea de mediator. Promovarea, pana
acum, s-a facut sporadic, izolat ur-
mérindu-se doar un rezultat imedi-
at. Este mai mult decat necesar un
plan coerent, foarte bine structurat
de promovare a medierii ca alterna-
tivd viabild la instanta de judecata,
la nivel national care sd fie sustinut
de cétre toti mediatorii, asociatiile
profesionale ale mediatorilor, Con-
siliul de mediere precum si de citre

wise man.

Embarrassed, the boy confessed
he saw none of this, because he
was always careful with the oil
Spoon.

“Then, walk around once again,
turn around to see all this, be-
cause you cannot trust a man if
you do not know his house ...

The boy, now quietly began
visiting the palace, seeing every-
thing carefully and enjoying the
carpets, sculptures, stained glass,
manuscripts, rare musical instru-
ments, lush garden and all the
other wonders...

When he finished, he returned
to the wise man and told him, full
of enthusiasm, details about the
wonders seen.

“But the oil spoon? ... Can I
have it back?”

The boy looked and saw that the
spoon was empty. The entire holy
oil spilled.

“Here’s my answer, the wise
man then said:

The Mystery of Happiness is to
look and taste the wonders of the
world, without forgetting at the
same time, the spoon of holy 0il”.m

Iulia Ioana Huiduc

Master Coach NLP Resonanz
http://simplymeinharmony.word-
press.com/
simplymeinharmony@gmail.com
mediator, STARS

E-mail: officehh@gmail.com
Tel./fax:
+40742004924/+4021.320.1535

Y. STARSEU.EU

PROBLEMS OCCURRED IN
MEDIATION PRACTICE SIGNALED
BY MEDIATORS AND THEIR
PROFESSIONAL ASSOCIATIONS.
NEED FOR COLLABORATION
WITHIN MEDIATORS’
ASSOCIATIONS BOTH FOR
PROMOTION OF PROFESSION
AND PRACTICE UNIFICATION.

ately people speak more and
L more about mediation and
mediators, there are increa-
singly more supporters of mediati-
on as an alternative dispute reso-
lution, but at the same time, there
are people who oppose mediation.
The legal provisions for media-
tion and changes occurred during
the 7 years since mediation and the
mediator profession were legisla-
ted in Romania, contributed to the
implementation and development
of mediation as an alternative dis-
pute resolution, to the emergence
and development of the mediator
profession, but at the same time,
these provisions have raised some
issues on the mediators’ activity,
as well as conduct that justice
seekers have to take in certain cir-
cumstances provided by law.
Mediators, representing a re-
latively new profession in Roma-
nia which is still looking for an
identity, have encountered and
still encounter practical problems
that make their work harder, due

to which mediation is not yet at
the level we, the mediators, really
want.

They were and still there are
problems related to the promoti-
on of mediation, of advantages it
offers and of mediators as speci-
alized people in this new field of
conflict mediation, towards the ge-
neral public, institutions, judicial
bodies, in general the whole so-
ciety. T note with disappointment
that many people do not have in
their vocabulary the concept of
mediation or mediator. Promotion,
so far, has been sporadic, isola-
ted, only aiming at an immediate
result. It is more than needed a
national coherent, very well struc-
tured plan to promote mediation
as a viable alternative to the court,
which should be supported by all
mediators, associations of medi-
ators, Mediation Council and the
Government, Ministry of Justice,
CSM and all other public institu-
tions. We have at hand many chan-
nels to promote mediation with
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Guvern, Ministerul Justitiei, CSM
si toate celelalte institutii publice.
Avem la indeménd foarte multe ca-
nale de promovare cu impact local
si national important, radio, tv,
presa scrisd, internet de care ne
putem folosi cu succes. Consider ca
aceastd promovare trebuie s aibi
drept scop convingerea publicului
larg sd apeleze la mediere nu de
teama vreunei sanctiuni ci consti-
ent fiind cé este pasul logic, normal
pe care trebuie sa il facd atunci
cand existd un conflict, care poate
fi mediat.

Necunoasterea medierii si a
avantajelor oferite de aceasta face
de multe ori ca obligativitatea ape-
ldrii la un mediator pentru parcur-
gerea sedintei de informare sa fie
privita de catre justitiabili cu foarte
mare reticentd, s fie consideratd o
pierdere de vreme si chiar o piedicd
in calea accesului la justitie.

Lipsa de comunicare si schimbul
de informatii deficitar au ficut ca
mediatorii sd nu beneficieze de
recunoastere profesionald si incre-
dere din partea institutiilor publice
centrale si locale, a celorlalte pro-
fesii care compun sistemul judiciar
roméanesc: judecdtori, procurori,
avocati, notari, organe judiciare.
Exista situalii in care judecitorii
nu recomandd pértilor medierea
tocmai din lipsa increderii in me-
diatori si in viabilitatea acestei
proceduri. Intalnim situalii in care
avocalii sfatuiesc partile sa nu
apeleze la mediere iar in cazurile
in care este obligatorie procedu-
ra informdrii isi sfatuiesc pdrtile
sd ceard doar procesul verbal de
informare si sd nu accepte nici un
fel de propunere din partea medi-
atorului. Desigur cd nu putem ge-
neraliza aceste actiuni dar au fost
intalnite Tn practic.

Un mod de lucru unitar intre
mediatori, judecdtori si notari
ar elimina unele probleme lega-
te de aplicarea art. 59 din Legea
192/2006 privind autentificarea
acordului de mediere si hotararea
de expedient. Necorelarea preve-
derilor Legii 192/2006 cu cele ale
Legii 76/2012 si OUG 134/2010
duce la lipsa unei practici unitare
in cazul restituirii taxei judiciare de
timbru dacd litigiul cu care a fost
investitd instanta a fost solutionat
pe calea medierii. O colaborare mai
stransd Intre asociatiile profesiona-
le ale mediatorilor si instantele de
judecatd ar fi atat in beneficiul me-
diatorilor cdt si al instantelor si nu
in ultimul rénd al justitiabililor. Ar
trebui sa fie consideratd o normali-
tate existenta unui tablou al medi-
atorilor autorizati in holul fiecarei
instante de judecatd, existenta unui
spatiu special destinat afisarii unor
informatii despre mediere la avizie-
rul instantelor precum si pe pagina
de internet, astfel Tncat accesul la

un mediator al celor interesati sd
fie cat mai facil.

Consider ca se impune o cola-
borare intensd si continud intre
mediatori si intre asociatiile pro-
fesionale care 1i reprezintd, sub co-
ordonarea Consiliului de mediere,
colaborare care s aibd ca rezultat
implicarea tuturor in promovarea
medierii si a profesiei de mediator
precum si identificarea unui mod
de lucru unitar referitor la moda-
litatea de parcurgere a procedurii
de informare obligatorie, stabilirea
unor formulare tip care sa fie folo-
site de cdtre mediatori, a actelor pe
care le elibereaza un mediator si
in ce situatii. De asemenea aceasta
colaborare trebuie sa fie orientatd
si spre formarea profesionald con-
tinud a mediatorilor urmérindu-se
crearea unui corp profesional foar-
te bine pregitit, respectat si recu-
noscut de catre intreg sistemul ju-
diciar national. Vor disparea astfel
rarele cazuri In care unii colegi me-
diatori elibereazd procese verbale
de informare pe holurile instante-
lor de judecatd contra unor sume
de bani, lucru care creaza o imagi-
ne negativa profesiei de mediator.

Colaborarea dintre mediatori,
asociatiile profesionale si Consiliul
de mediere completate cu munca
efectiva tn mediere vor da posibi-
litatea identificarii situatiilor in
care se impune o imbundtatire si o
consolidare a legislatiei si va ajuta
la gdsirea unor solutii viabile si de
durata.

Profesia de mediator trebuie pri-
vitd si acceptatd ca fiind o profesie
complementard esentiald pentru
buna functionare a sistemului nos-
tru judiciar.

,Litigiul traditional poate fi o
greseald care trebuie corectatd.
Pentru unele dispute, procesul va
fi singura modalitate, dar pent-
ru altele nu. Sistemul nostru este
prea costisitor, prea dureros, prea
distructiv, prea ineficient pentru
oameni cu adevdrat civilizati” sunt
cuvintele unui judecdtor american,
care cred eu cd se potrivesc si pen-
tru situatia in care ne aflam noi.
Avem la indemana acest instrument
minunat care se numeste mediere.
E timpul sa incepem sa-l folosim.

Fird sa pretind cd am reusit sa
vorbesc despre toate probleme ivite
in practica medierii o sd Inchei cu
un proverb arab care spune in fe-
lul urmétor: ,cand vrei sa faci ceva
cauti mijloacele, cdnd nu vrei sa
faci ceva cauti motive”. V4 invit sa
cautdm impreund mijloacele pentru
a face medierea sd functioneze in
Romania asa cum ne dorim toti. m

Stefan Stef

Mediator

Vicepresedinte UCMR
Vicepresedinte Asociatia Centrul
de Mediere Sdlaj

national and local impact, radio,
tv, newspapers, internet that we
can use successfully. I believe that
this promotion should aim at con-
vincing the general public to turn
to mediation not for fear of being
sanctioned but being aware this is
the logical, normal step they sho-
uld take when there is a conflict
that can be mediated.

Not knowing about mediation
and its benefits often makes the
mandatory information session be
seen by litigants with great reluc-
tance, to be considered a waste of

associations representing them,
under the coordination of the Me-
diation Council, collaboration whi-
ch should lead to the involvement
of all in the promotion of media-
tion and the mediator profession,
as well as identification of a uni-
form working method in terms of
performing the mandatory infor-
mation session, setting standard
forms to be used by mediators, the
documents that a mediator issue
and in what situations. Also, this
cooperation should be also focu-
sed towards continuing profes-

time and even an
impediment for ac-
cess to justice.

Lack of commu-
nication and poor
information  sha-
ring have made
the mediators not
receive  professi-
onal  recognition
and trust from
central and local public instituti-
ons, other professions that make
up the Romanian judicial system:
judges, prosecutors, lawyers, no-
taries, judicial bodies. There are
cases when judges do not recom-
mend mediation to parties preci-
sely because of the lack of trust
in mediators and in the viability
of this procedure. We encounter
situations where lawyers advise
parties not to use mediation and
where information procedure is
mandatory, they advise the parties
only to ask for the minutes reflec-
ting attendance and not to accept
any proposal from the mediator. Of
course we cannot generalize these
actions, but they were encounte-
red in practice.

A uniform working method
between mediators, judges and
notaries would eliminate some
problems with the implementati-
on of art. 59 within Law 192/2006
concerning authentication of the
mediation agreement and expe-
dient decision. Mismatch of Law
192/2006 provisions with those of
Law 76/2012 and GEO 134/2010
leads to the lack of uniform prac-
tice for judicial stamp tax refund if
the dispute was resolved through
mediation. A tighter collaboration
between associations of media-
tors and the courts would be for
the benefit both of mediators and
courts, not least of individuals. It
should be considered a normalcy
the existence of a Panel of autho-
rized mediators inside each court,
in a special space dedicated to in-
formation about mediation and on
the internet, so that the access of
those interested to be as easy as
possible.

[ believe there needs to be an in-
tensive and continuous cooperati-
on between mediators and between

sional training of
mediators, aiming
| to create a highly
trained professio-
nal body, respected
and recognized by
the whole national
judicial system. In
this way, there will
disappear the few
cases where some
fellow mediators issue the minu-
tes of the mandatory information
session on the hallways of courts
in exchange of some money, which
creates a negative image of the me-
diator profession.

Collaboration between medi-
ators, professional associations
and Mediation Council supple-
mented by effective work in me-
diation will give the opportunity
to identify situations that require
improvement and consolidation of
legislation and help in finding via-
ble and lasting solutions.

The mediator profession must
be seen and accepted as a essen-
tial complementary profession
for the functioning of our judicial
system.

“Traditional litigation can be a
mistake that needs to be correc-
ted. For some disputes, the court
trial will be the only way, but for
others not. Our system is too cost-
ly, too painful, too destructive, too
inefficient for truly civilized peo-
ple” these are the words of a U.S.
judge, that T think fit for the situ-
ation we are in. We have at hand
this great tool which is called me-
diation. It's time to start using it.

Without pretending I managed
to tackle all the problems occur-
red in the practice of mediation,
[ will conclude with an Arab pro-
verb that says: “When you want to
do something, you look for ways,
when you do not want to do so-
mething, you look for reasons”. I
invite you to seek together ways to
make mediation work in Romania
as we all want. n

Stefan Stef

Mediator

Vice President UCMR

Vice President Sdlaj Mediation
Center Association
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,,CO-MEDIEREA: UTILIZAREA UNEI ABORDARI
PSIHOLOGICE DUALE IN SOLUTIONAREA
CONFLICTELOR”

Editor UK: Monica Hanaway §
Aceasta carte este intemeiata pe experienta mai multor mediatori britanici experimentati,care aleg sa co- %

medieze in majoritatea, daca nu cumva in toate, cazurile de mediere. Pentru incepatoriin domeniul medieri;, =

(arteadescrie procesul medieri, apoi se concentreaza pe avantajele s dezavantajele modelului co-medieri,

 Unii mediatorii nu iau in considerare functille psihologice atunci cand mediaza o disputa. Scopul acesto-
1a este sd rezolve problema si sa gaseasca o solutie. Pentru mediatorii care adopta o abordare transformativa,
aceasta intelegere psitologica se afla in centrul activitati lor si le guvermeaza abordarea. Mediatorii care au
cunostinte psihologice pleaca de la convingerea ca fiecare individ este unic iar comunicarea intre indivizieste din
nastere complexa, multi-dimensionala siimprevizibila.”

Intr-0 perioada de schimbari drastice, cei care se dezvata sunt cei care vor mosteni viitorul, e invatati des-
«opera casunt echipatipentru a trai intr-o lume care nu mai exista” ~ Eric Hoffer
 Reaultatulacestoradaptaridesens sicomportament discutate maisus poate atenua tensiunea conflictului
In schimb, acelasi spatiu care a fost co-creat de mediatorila un nivel intrapsihic al partior poate exista acum in
felatia dintre parti. Acesta este un spatiu deschis, colaborativ siin care nu se emit judecati”

Monica Hanaway, editoarea britanica, este o experimentata mediatoare silectorin metode alternative
de solutionare a disputelor, fiind, alaturi de Jamie Reed, co-director al The CH Group (care indude Community
Harmony si Corporate Harmony).

Alaturi de, Medierea — o perspectiva psihologica asupra solutionarii conflictelor” a autorilor britanici Paul
Randolph si Freddie Strasser (publicata in limba romana in 2012), noul volum de specialitate se incadreaza in suita de materiale editate
sub denumirea, COLECTIA FMMM.RO" care si propune sa aduca in profesia romaneasca experienta si bagajulinformational al specialis-
filor cu ani de munca in domeniul managementului i solutionarii conflictelor (..).

Editura: FMMM.RO (201 39) Traducdtor: Elena Necula ~ Pret: 50 Lei (11.64 EUR,
ISBN: 973-0-14992-0 Incadrare: Media si comu- 15.4 USD)
Oras: Bucuresti nicare

Limba: roména Numar de pagini: 180
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»GHIDUL MEDIATORULUI PROFESIONIST -
MEDIERE SI CONFLICT” (EDITIE REVIZUITA $I
ADAUGIT.

Autor: Mugur Bogdan Mitroi

“Dorinte si nevoi, intotdeauna ierarhizate in functie de interesul nostru social, si anume de dorinta sau
nevoia de a comunica. Mediatoru} interactionand, genereaza i gestioneaza necesitatea identificari nevoilor la
actoriidlisputelor umane. Ascultam casainvatam pealtiisa asculte sivorbim casainvatam pealtiisa vorbeasca.
Comunicam in tot.”

Mediatorul este mediator doar daca si pastreaza rolul pentru care  fost creat: managementul conflictului.
Mediatorul este cel care controleaza procedura medierii, partile fiind cele care trebuie sa gestioneze obiectul
conflictului. Astfel, mediatorul profesionistin adevaratul sens al cuvantului va aborda procedura prin prisma unei
strategi care analizeaza dinamica conflctului, dar i dinamica sociala a grupului; evidentiaza componenta emo-
tionala, storicul, identitatea, valorie personale, dar s cele de grup, finalizandu-se cu evidentierea necesitatilor,
mascate uneori de poziti care denatureaza realitatea.

(artea, parte a Colectiei editate de Scoala de Formare in Mediere EM.M.M. Romania, ofera raspuns unei
probleme curente a sodietatii: severa lipsa de comunicare, provocata in primul rand de abundenta de informatii
re ne bombardeaza; daca nu suntem capabiliaidentificam codul de decriptare sivaloarea adaugata realaa unei
informati, factoruliber-arbitru, insarcinat cu procesul de selectie, va face aceasta selectie intr-un mod deficitar Sta-
bilind procedura medieri a imbaj comun in solutionarea conflictelor incercam in realitate sa identificam un cod de
decriptare universal care nu mairidica problema compatibilizarii

Medierea este un nou orizont de “intersectie” pe care lumea incepe sa il descopere, iar cartea ne ajuta sa
devenim expertin selectarea informatillor utile.

Mugur Bogdan Mitroi, avocat, mediator si formator cu certificar din partea mai mutor organizati ADR din
Europa s S.UA, detine un vast portofoliu de medieri incepand din anul 2003, precum si de training in domeniul
metodelor de solutionare bazate pe nevoifinterese siin managementul conflctelor, in design-ul solutilor pentru diversitatea culturala, conflic-
tele generationale, comunicare, bune practicisirelatifa locul de munca Editura: Consensus (2010)

Editura: FMMM.RO (2013) Numar de pagini: 133 www librariaeminescu.ro
ISB: 978-973-0-14306-5 Pret: 50Lei
Limba: Romana (omenzila: office@fmmm.ro sau

»MEDIEREA O PERSPECTIVA PSIHOLOGICA
ASUPRA SOLUTIONARII CONFLICTELOR”

Autori: Paul Randolph si Freddie Strasser [

Medierea este o carte fn care, (...) accentul se pune pe aspectele psihologice esentiale ale
conflictului si medierii, mai degrab decat pe aspectele juridice. Toate acestea sunt de o impor-
tanta mai mare in incercarea de a face partile, i intr-adevér mediatorul, sd inteleagd importanta g

dea se misca spre acea «platformd de aliantd care functioneazé», unde acordul «suficient de bun» asupr
devine fezabil” (The Rt.Hon. Lord Slynn of Hadley). . EF

(artea este ceea ce am numi un,,thriller” in beletristicd. (...) Autorii ne poartd cu sufletul la f
qurd prin labirintul filozofiei, psihologie, sociologiei conflictului, pentru ca, in final, s ne dezva-
|uie céteva adevaruri simple, dar fundamentale. $i anume, conflictul este o stare naturald a omu-
[uin trecerea sa prin lume (...)". Anamaria Lucia Zaharia, judecitor, GEMME Sectiunea Romand.

Modelul , psihoterapeutic” unic de mediere predat la cursul creat de autori a cstigat o
adevrata recunoastere si le-a oferit o perspectiva suplimentara asupra psihologiei conflictului,
permiténdu-le sa fie eficienti in toate cazurile de solutionare a conflictului.

(artea, traducere editatd de Scoala de Formare in Mediere FMMM.RO, este destinatd profesi-
onistilor si neprofesionistilor, oamenilor de afaceri, psihoterapeutilor, studentjlor, dar si persoane-
lor, casnice”in aceeasi masura — de fapt tuturor acelora care sunt implicatj sau preocupati in mod
obisnuit de conflict si rezolvarea lui. 3
Editura: FMMM.RO (2012) Numdr de pagini: 176
[SBN: 973-0-12892-5 Pret: 35 Lei
Limba: roménd
Traducdtor: Elena Necula
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»CO-MEDIATION: USING A PSYCHOLOGICAL,
PAIRED APPROACH TO RESOLVING CONFLICT

Editor UK: Monica Hanaway

This book is based on the experience of several British experienced mediators, who choose to co-
mediateinmost, ifnotall,cases of mediation. For beginners in the field of mediation, the book describes
the mediation process, then focuses on the advantages and disadvantages of co-mediation model.

\ “Some mediators do not take into account the psychological functions when mediating a
dispute. Their purpose is to solve the problem and find a solution. For mediators who adopt a
transformative approach, this psychological understanding is at the heart of their work and govers
their approach. Mediators who have psychological knowledge start from the belief that each individual

| s unique, and communication between individuals is inherently complex, multi-dimensional and unpre-
dictable’

“Inatime of drastic change, it is the unlearners who inherit the future. The learned find themselves

‘ equipped to ive in a world that no longer exists” Eric Hoffer

The outcome of these adaptations of meaning and behavior discussed above can alleviate the ten-

T sion of the conflict. Instead the same space that was co-created by the mediators at an intrapsychic level
— | withinthe parties can now exist in the relationship between the parties. This is a space that is open,
collaborative and non-judgemental.

Monica Hanaway, British editor, is an experienced mediator and lecturer in alternative dispute
resolution methods, and along with Jamie Reed, is the co-director of The CH Group (which includes the Community Harmony and
(orporate Harmony).

Together with “Mediation — A Psychological Insight into Conflict Resolution” by British authors Paul Randolph and Freddie
Strasser (published in Romanian in 2012), the new volume is part of the series of materials issued within the “FMMM.RO Collec-
tion’, which intends to bring to the Romanian profession the experience and information baggage of specialists with years of work
inthe management and resolution of conflicts.

Publisher: FMMM.RO Language: Romanian Page number: 180

(2013) Translator: Elena Necula ~ Price: 50 Lei (11.64 EUR,

ISBN: 973-0-14992-0 Category: Media and commu- 15.4 USD)

City: Bucharest nication

o~ . "
mediere

»»THE GUIDEBOOK OF PROFESSIONAL MEDIATOR -
MEDIATION AND CONFLICT” (REVISED AND
ENLARGED EDITION)

Author: Mugur Bogdan Mitroi

“Desires and needs, always ranked depending on our social interest, namely the desire or need
to communicate. A mediator, by interacting, generates and manages the need to identify the need in
the actors of human disputes. We listen so we can teach others to listen and we speak so we can teach
others to speak. We communicate in all”

A mediator is a mediator only if he preserves the role for which he was created: conflict mana-
gement. The mediator is the one who controls mediation, the parties are the ones that have to deal
with the subject of conflict. Thus, a truly professional mediator will address the procedure in terms
of a strategy that analyzes conflict dynamics, but also social dynamics of the group, highlights the
emotional component, history, identity, personal, as well as group values, ending with an emphasis
on needs, sometimes concealed by positions that distort reality.

The book, part of the Collection edited by FMMM Mediation Training School of Romania, offers

a response to the society’s current problems: severe lack of communication, caused primarily by the
abundance of information that bombards us; if we are not able to identify the decryption code and
real added value of a piece of information, the freewill factor, in charge with the selection process,
will make this selection in a deficient way. Setting mediation as a common language in conflict
resolution, we actually try to identify a universal decryption code, which no longer raise the issue
of compatibilization.
Mediation is anew,intersection” horizon that the world begins to discover and the book helps us become
experts in selecting useful information.

Mugur Bogdan Mitroi, lawyer, mediator and trainer with certifications from several ADR organizations in Europe and the U.S.,
holds a broad portfolio of mediations since 2003, as well as training in methods of resolution based on needs / interests and in
conflict management, in designing solutions for cultural diversity, generational conflict, communication, best practices and work-
place relationships.

Publishing House: FMMM.RO (2013)
[SBN: 978-973-0-14306-5
Language: Romanian
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Number of pages: 133 wwwibrariaeminescu.ro
Price: 50 Lei

Orders at: office@fmmm.ro or

~— . “MEDIATION,A PSYCHOLOGICAL INSIGHT
" INTO CONFLICT RESOLUTION”

Authors: Paul Randolph and Freddie Strasser

Mediation is a book in which “(...) the focus is placed on the essential psychological aspects of
conflict and mediation, rather than on the legal aspects. All these are of a greater importance in
the attempt to make the parties, and indeed the mediator, understand the importance of moving
towards that «working alliance platform», where the «good enough» agreement becomes feasible”
(The Rt.Hon. Lord Slynn of Hadley).

The bookis what we would call a thriller in belletristic. (...) The authors take us breathlessly
through the labyrinth of philosophy, psychology, conflict sociology, but in the end reveal some
simple, yet fundamental truths. That is, conflict is a natural state of a human passing throughout
the world (...)" Anamaria Lucia Zaharia, judge, GEMME Romanian section.

The unique “psychotherapeutic” model of mediation, taught in the course created by the au-
thors, has gained a true recognition and offered them a supplementary outlook on conflict psychol-
ogy, allowing them to be efficient in all cases of conflict resolution.

The book, with a translation provided by Scoala de Formare in Mediere FMMM.RO, is dedicated
to professionals and non-professionals, to businessmen, psychotherapists, students, but also to

“domestic” people to the same extent — in fact to all those involved or reqularly preoccupied with
conflict and its resolution.

Publishing House: FMMM.RO  Translator: Elena Necula
(2012) Number of pages: 176
ISBN: 973-0-12892-5 Price: 35 Lei

Language: Romana
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reper elitist de calitate si competen- de Participare si Adeverinta de ab- petentelor.
ta in domeniul cursurilor de formare solvire — documente in baza carora
a mediatorilor profesionisti, precum pot depune cererea de autorizare la asemenea cursuri avansate de pre-
si al cursurilor de management al Consiliul de Mediere din Romania.

conflictelor.

Scoala beneficiaza de experienta .
remarcabila a unor formatori care
activeaza ca mediatori de la intro-.
ducerea profesiei in Romania acum
cca 10 ani. Echipa FMMM are o vas-.
ta experienta in practicarea si trai-
ning-ul metodelor ADR (Alternative
Dispute Resolution), toti formato-.
rii fiind implicati de-a lungul ani-
lor in diverse proiecte de training,
coaching si mentoring in cadrul ca-
rora au aplicat expertiza dobandita
in ani de practica.

Calitatea si experienta sunt do-
vedite prin certificarile internati-
onale obtinute de la organizatii de
referinta din domeniul ADR, precum
Federal Mediation and Conciliation
Service (Washington DC, S.U.A.) si
The Lord Slynn of Hadley European
Law Foundation (Londra, Marea Bri-
tanie).

Fiind recunoscut ca pregatirea
urmata de certificare asigura o arie
sporita de oportunitati profesionale
pentru cursanti, o preocupare con-
stanta a FMMM Romania este imbo-
gatirea ariei de expertiza si practica
a trainerilor in metodele ADR, prin
schimburi de experienta si incheie-
rea de parteneriate internationale
cu practicieni din Europa si U.S.A.

* Scoala organizeaza cursuri de for-
mare initiala a mediatorilor, in
care se studiaza notiuni pentru
intelegerea si aplicarea medierii
(mediere, analiza conflictului, co-
municare, negociere, drept), core-.
lat cu punerea in practica imedi-
ata a cunostintelor dobandite. La
finele cursului, participantii isi
dezvolta si aplica abilitatile de
management al conflictelor prin
tehnici de mediere.

Cursurile sunt autorizate de Con-
siliul de Mediere din Romania in
baza legii nr. 192/2006 privind
medierea, cu respectarea Standar-
dului de Formare a Mediatorului.
Cursul, cu durata de 80 de ore, se
desfasoara pe parcursul a 2 sapta-

DE CE FMMM?

Calitatea formarii si a competen-*

telor dobandite;

Experienta practica si vechimea °

formatorilor;

Singura scoala cu certificari inter-*

nationale in domeniul medierii si

co-medierii;

Pentru materialele oferite cursan-*

tilor in kitul de curs:

» Manualul Mediatorului (tiparit);
Formatul electronic al cursu-
lui; Modelele de formularistica *
necesare desfasurarii profesi-
ei de media-
tor; 3 carti de
specialitate:
“Ghidul Me-
diatorului
Profesionist

Mediere si

Conflict” (au-

tor Mugur Bog-

dan  Mitroi);

“Medierea, o

perspectiva

psihologica
asupra  solu-
tionarii  con-
flictelor” (au-

FMMM Romania desfasoara de

gatire continua a mediatorilor cu
urmatoarele teme:
Managementul Conflictului (16
pct. de formare continua)
Comunicare pentru Practica Medi-
erii (16 pct. de formare contina)
Elemente Esentiale de Drept Nece-
sare Mediatorului (16 pct. de for-
mare continua)
Notiuni de Drept Necesare Medi-
atorului la Desfacerea Casatoriei
prin Acord (8 pct. de formare con-
tinua)
Cursurile sunt acreditate de Con-
siliul de Mediere din Romania.

Al
edintor wluy
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AT

tori  Freddie

Strasser si Paul Randolph); “Co-*
medierea: utilizarea unei abor-

dari psihologice duale in solu-

tionarea conflictelor” (editor UK

Monica Hanaway); “Medierea

Tehnica si Arta” — revista profe-

sionala bilingva lunara

Pentru suportul gratuit oferit ulte-

rior cursului, in promovarea medi-

atorilor profesionisti formati:

« Revista “Medierea Tehnica si°®
Arta” asigura promovarea gra-
tuita a mediatorilor formati de
FMMM Romania

+ Portal Mediere — www.portalme-
diere.ro, inscrie si promoveaza
mediatorii FMMM gratuit

« Mediere TV — www.medieretv.ro
asigura promovarea imaginea
mediatorilor FMMM

Costul cursului este 4400 lei,

mani si se finalizeaza cu un examen adresandu-se unei elite a viitorilor

de absolvire. Cursantii care promo- profesionisti care inteleg sa inves- ° Comunicare de business.

ISSN 2069-1378

Colaborarea cu organizatiile inter-
nationale ADR s-a materializat in
organizarea de cursuri de tehnici
avansate in mediere si co-mediere
cu participarea unor traineri re-
cunoscuti in domeniu precum Ei-
leen B. Hoffman, Linda I. Lazarus,
Sir Henry Brooke, Paul Randolph,
Spenser Hilliard, Monica Hanaway,
Diana Mitchell.
In domeniul Training organizatio-
nal — instrumente de management,
FMMM Romania dezvolta progra-
me de formare personalizate, sub-
sumate eficientei manageriale si
realizarii obiectivelor de business.
Programele propuse antreneaza
aceste competente necesare intr-
un mod practic si aplicat:
« Managementul conflictului;
« Dinamica disputelor. Proceduri
de evaluare si gestionare;
]

10,00 LEI



